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PAYMENT. 

L  What  m  Payment. 
IL  By  Whom  Madb. 


I.  What  is  Payment. 

f  1392.    Payment— General  Principles. 

1393.    Application  of  Bank  Deposits. 

1394.   By  Credit  to  Holder. 

1395.    •  To  Agent— Partner. 

1396.  In  Securities— Collateral. 

1397.  By  Legacy  to  Creditor— Debtor  Appointed  Executor. 

1398.  In  Money— Currency. 

1399.  "Dollars"— Confederate  Currency. 

1400.  Designated  Currency. 

1401.  United  States  Legal  Tender. 

1402.  Bank  Bills. 

1403.  Insolvent  Banks— Counterfeit  Bills. 

1404.  As  a  Set-Off. 

1405.  Virginia  Coupons. 

1406.    "Coupon  Killers." 

1407.  Payment  in  Tokens— Merchandise. 
140a    In  Work. 

1409.  Part  Payment. 

1410.  Discharge  on  Part  Payment 

1411.  Part  Payment  by  Joint  Maker— Indorser— Drawer, 

1412.    By  Acceptor— Maker. 

1413.  Foreign  Statutes  as  to  Part  Payment 

1414.  Receipt  for  Payment. 

1415.  Surrender  of  Instrument- On  Payment 

1416.  Lost  Instruments. 

1417.  Xonnegotiable  Instruments— Surrender  by  Mistake— Fraud. 

1418.  Surrender  on  Payment  before  Maturity. 

1419.  Statutes  Requiring  Surrender. 

Payment — General  Principles. 

§  1392.    By  the  law  merchant,  commercial  paper  is  payable  and  to 
be  paid  in  money  only.    If  the  bill  is  drawn  in  a  set  of  seTeral  parts, 
(2020) 


Ch.   39)  APPLICATION   OF   BANK   DEPOSITS.  §   1393 

payment  of  any  one  part  is  payment  of  the  bill.^   No  payment  is  suffi- 
cient, however,  unless  made  and  received  in  good  faith;  *  nor  is  it  a 
good  payment  if  made  in  violation  of  law."    Whether  the  facts 
proved  amount  to  a  payment  is  a  question  for  the  jury.*    But  a  mere 
offer  to  pay  is  not  a  payment* 

Application  of  Bank  Deposits. 

§  1393.  If  the  maker  of  a  note  has  funds,  provided  for  its  payment, 
in  the  hands  of  the  agent  who  holds  it  for  collection  at  its  maturity, 
this  will  be  a  payment,  and  will  discharge  the*  maker.  •  But  although 
an  acceptor  has  sufficient  funds  at  maturity  in  the  bank  where  the 
hill  is  payable,  and  it  is  thereupon  marked  "Paid"  and  canceled  by  the 
l>ank,  snch  cancellation  may  be  revoked  by  the  bank  later  in  the  day, 
<>n  the  acceptor  becoming  insolvent  and  the  pajTuent  being  counter- 
manded/    And  where  a  surety  has  funds  in  the  hands  of  the  bank 

1  Downes  v.  Church.  13  Pet.  205. 

'  And  this  is  a  question  of  circumstances.  Chit  Bills,  446;  Scholey  v.  Rams- 
l>ottom.  2  Camp.  485;  Lovell  v.  Martin,  4  Taunt.  799.  Thus,  if  the  holder 
gives  Ills  check  to  the  drawer,  to  take  up  the  bill  on  obtaining  a  renewal 
of  the  acceptance,  and  it  is  sent  by  the  drawer  to  the  acceptor,  and  by  him 
Diisapplied  as  a  payment,  and  the  renewal  refused,  the  acceptor  will  still 
remain  liable  on  the  bill.  Torrance  v.  Bank.  L.  R.  5  P.  0.  246.  So.  the 
fraudulent  payment  of  an  individual  note  by  an  administrator,  out  of  the 
trust  estate,  afterwards  recovered  from  the  payee.  Is  not  a  payment  Fleece 
^.  OBear.  83  Ind.  200. 

'  E.  g.  in  violation  of  an  injunction.  Springfield  Marine  &  Fire  Ins.  Co.  v. 
P^k.  102  Ul.  265.  So,  if  part  payment  is  made  by  the  maker  of  a  note  in  con- 
templation of  bankruptcy,  and  It  is  afterwards  recovered  by  his  assignee, 
the  surety  wiU  be  liable  for  the  amount,  althougii  he  has  already  paid  the 
haianee  after  allowing  for  such  payment,  and  taken  up  the  note.  Watson  v. 
Poague,  42  Iowa,  582. 

*  Globe  Nat.  Bank  v.  Ingalls,  130  Mass.  8. 

'Although  the  funds  on  deposit  for  that  purpose  were  afterwards  lost  by 
the  failure  of  the  bank  where  they  were  deposited.  Moses  v.  Trice,  21  Grat. 
<Va.)  566. 

*Grandy  v.  Abbott,  92  N.  C.  33.  And  such  deposit  has  been  held  to  be 
applicable  both  to  notes  not  yet  due,  Thomas  v.  Bank,  99  Iowa,  202,  68  N.  W. 
7S0:  and  to  those  already  matured,  Winslow  v.  Iron  Co.  (Tenn.  Ch.  App.)  42 
S.W.  688. 

Ut  appearing  that,  by  the  usage  of  the  clearing  house,  the  cancellation 
dniply  denoted  an  intention  to  pay  the  bilL    Warwick  v.  Rogers,  5  Man.  & 
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holding  the  note,  they  are  not  applicable  to  its  payment  without  ex- 
press authority.* 

There  is  no  presumption  of  law  that  funds  of  the  maker  in  the 
holder's  hands  are  applicable  to  payment  of  a  note,  and  their  ap- 
plicability is  a  question  for  the  jury.*  Thus,  if  a  joint  and  several  de- 
mand note  made  by  A.  as  principal,  and  B.  and  C.  as  suretieei,  is  dis- 
counted for  A.,  and  the  proceeds  credited  and  interest  charged  to  him, 
the  note  being  intended  as  a  continuing  security,  the  fact  of  his  hav- 
ing at  one  time  suflScient  funds  in  the  holder's  hands  to  pay  the  note 
will  not  amount  to  a  payment  of  it  so  as  to  discharge  a  surety.*®  So, 
if  a  note  is  payable  to  a  banking  firm  which  is  dissolved  before  its 
maturity,  deposits  made  by  the  maker  with  the  new  firm  are  not  ap- 
plicable to  the  note  at  its  maturity  without  express  authority  from 
him.**  And  a  bank  having  in  hand  a  general  deposit  of  the  maker  or 
acceptor  is  not  bound  to  apply  it  to  the  payment  of  a  bill  or  note,*- 
although  previously  authorized  by  the  maker  to  do  so.*^    So,  too,  if 

G.  340.  So,  the  acceptor  may  remain  Uable,  although  the  collecting  bank 
has  renewed  the  bill  by  discounting  for  the  drawer  a  forged  acceptance,  and 
has  returned  It  as  canceled,  and  although  the  drawer  afterwards  dei>osite<l 
(but  withdrew  immediately)  a  sum  sufficient  to  cover  the  biU.  BeU  v.  Buck- 
ley, 11  Exch.  f)31.  In  Great  Britain,  an  intentional  cancellation,  apparent 
on  the  bill,  discharges  It  or  the  party  whose  name  is  canceleil;  but  if  done 
by  mistake  or  unintentionaUy,  or  without  authority,  it  is  inoperative,  the 
burden  being  on  the  holder  to  prove  that  fact.     Bills  of  Exchange  Act,  §  63. 

8  Lamb  v.  Morris,  118  Ind.  179,  20  N.  E.  746. 

»  McGlU  V.  Ott.  10  Lea  (Tenn.)  147.  And  if  a  note  is  secured  by  a  bill  of 
lading  of  cotton,  and  the  cotton  is  afterwards  sold,  and  the  proceeds  depos- 
ited In  the  bank  by  the  maker,  before  maturity  of  the  note,  but  not  appro- 
priated by  him  to  it,  it  will  not  be  a  payment.  Randall  v.  Pettes,  12  Fla.  518. 
As  to  the  agency  created  for  maker  or  drawer  by  making  the  note  or  bill  pay- 
able at  a  designated  bank,  see  S  1441,  infra.  Where  the  bill  is  payable  to  the 
bank,  it  is  under  no  obUgation  to  apply  the  drawer's  deposit  to  its  payment 
Floumoy  v.  Bank,  79  Ga.  814,  2  S.  E.  547. 

10  Pease  v.  Hirst,  10  Barn.  &  C.  122. 

11  Dawson  v.  Wilson,  55  Ind.  216. 

12  Citizens*  Bank  of  Steubenville  v.  Carson,  32  Mo.  191.  And  a  surety  can- 
not insist  on  such  application,  where  the  note  was,  by  express  agreement  or 
a  general  course  of  dealings  with  the  bank,  not  to  be  included  In  the  depos- 
itor's general  account.     National  Mahaiwe  Bank  v.  Peck,  127  Mass.  298. 

18  And  subsequent  withdrawal  of  the  funds  by  the  maker  is  a  revocation 
of  the  authority  to  the  bank,  and  does  not  release  a  surety  who  would  have 

(2022) 


Ch.  39)  PAYMENT   BY    CREDIT   GIVEN.  §    1394 

the  deposit  is  made  after  the  note  becomes  due/*  or  by  the  maker  of 
a  collateral  mortgage.^* 

Payment  by  Credit  Given. 

§  1394.  It  is  not  necessary  to  a  good  payment  that  the  money 
should  be  actually  delivered  in  specie  to  the  holder  of  the  bill.  A 
credit  given  him  by  the  party  ultimately  liable  is  sufficient.*®  And 
where  a  draft  is  charged  in  a  running  account,  and  the  credit  items 
are  sufficient  to  cover  it  and  all  prior  items,  they  will  be  so  applied  in 
the  order  of  their  priority,  and  will  extinguish  the  draft.*^  So,  if  a 
check  is  deposited  in  the  bank  on  which  it  is  drawn,  and  credited  to 
the  depositor,  in  the  expectation  that  the  drawer  will  make  his  account 
good,  it  will  be  a  payment  as  to  the  holder.**  But  a  check  presented 
for  deposit  with  the  depositor's  pass  book,  and  noted  in  it,  is  received 
prima  facie  for  collection,  and. not  as  a  cash  deposit,  and  is  not  i)aid 
by  such  entry;  *•  esx)ecially  where  the  depositor  knew  that  the  drawer 
had  no  funds  in  the  bank,  and  the  credit  was  entered  without  exam- 
ioing  the  drawer's  account.  ^^ 

been  discharged  if  the  funds  had  been  applied.     Second  Nat.  Banlk  of  Lafay- 
ette V.  HiU,,  76  Ind.  223. 

»*  People's  Bank  of  Willjesbarre  v.  Legrand,  103  Pa.  St.  309;  Voss  v.  Bank, 
83  in.  509.  But  in  a  suit  against  an  indorser,  his  deposit  may  be  set  oflT. 
People's  Bank  of  Wilkesbarre  v.  Legrand,  supra.  And  conversely,  in  a  suit 
brought  to  recover  a  bank  deposit,  the  bank  may  set  oflC  a  judgment  against 
the  depositor  on  an  overdue  note.     Marsh  v.  Bank,  34  Barb.  (N.  Y.)  298. 

15  Pease  v.  Warren,  29  Mich.  9. 

i«Byles.  Bills,  228;  Chit  Bills,  452;  2  Daniel,  Xeg.  Inst.  251;  2  Pars.  Notes 
&  B.  219;  Atkins  v.  Owen,  4  Nev.  &  M.  123,  2  Adol.  &  El.  35;  BeU  v.  Buckley, 
11  Exch.  CSl.  But,  not  a  mere  agreement  for  a  credit.  Pedder  v.  Watt, 
Peake,  Ad.  Cas.  41.  And  when  a  bank  receives  checks  on  deposit,  and  credits 
them,  they  are,  in  general,  taken  by  it  as  an  agent  for  collection  only,  and  not 
as  a  purchaser.     2  Daniel,  Neg.  Inst.  639;  2  Edw.  BiUs  &  N.  §  749. 

"  Hammett  v.  Dudley,  62  Md.  154. 

I'Clty  Nat.  Bank  of  Selma  v.  Burns.  G8  Ala.  267;  American  Exch.  Bank  v. 
Gregg,  138  III.  596,  28  N.  B.  839;  Albers  y.  Bank.  85  Mo.  173;  Howard  v. 
Walker,  92  Tenn.  452,  21  S.  W.  897;  Carithers  v.  Stuart,  87  Ind.  424.  Although 
the  cheek  was  sent  to  the  depositor  at  3  p.  m.,  to  have  the  drawer  make  it 
good,  and,  on'his  failure  to  do  so,  it  was  returned  promptly  to  the  bank  a  few 
minutes  later.     Oddie  v.  Bank,  45  N.  Y.  735. 

i»  National  Gold  Bank  &  Trust  Ck).  v.  McDonald,  51  Cal.  04. 

*•  Peterson  T.  Bank,  52  Pa.  St.  206. 
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If  a  note  is  credited  on  a  larger  claim  of  the  maker  against  the 
holder,  and  the  balance  is  paid  in  cash,  it  will  be  a  payment  of  the 
note.**  A  set-off  is  not  a  payment,  however,  unless  it  is  expressly 
agreed  upon  as  such.*'  So,  an  unexecuted  agreement  to  deliver  up  a 
note,  and  have  the  amount  of  it  credited  on  a  larger  claim  of  the  maker 
against  the  holder  of  the  note,  does  not  amount  to  a  payment.** 

Credit  to  Agent — Partner. 

§  1395.  If  the  holder  of  a  bill  directs  that  it  be  paid  to  a  certain 
banker,  procuring  a  credit  with  such  banker  will  amount  to  a  payment 
of  the  bill.**  So,  if  the  amount  of  a  note  is  credited  to  a  bank  holding 
it  as  agent  for  collection  (according  to  the  custom  of  dealings  be- 
tween the  banks),  it  will  be  a  payment,  although  the  bank  making 
the  note  and  giving  the  credit  failed  on  the  day  it  was  so  credited.** 
And  if  a  collecting  bank,  A.,  forwards  a  bill  to  the  acceptor  to  be  re- 
mitted to  the  B.  Bank,  and  credited  to  the  collecting  bank,  A.,  and  it 
is  so  remitted  and  credited,  but  the  A.  Bank  fails  the  day  before  the 
money  is  received  and  credited  by  the  B.  Bank,  such  credit  will  amount 
to  a  payment  discharging  the  B.  Bank  from  further  liability.*' 

But  if  a  bank  acts  merely  as  collecting  agent,  the  owner  is  preferred, 
upon  its  insolvency,  to  general  creditors  as  to  the  fund  collected.*^ 

«i  WaUace  v.  Rowley,  91  Ind.  586. 

22  Byles,  Bills,  228;  Callendar  v.  Howard,  10  C.  B.  290.  So,  under  an  agree- 
ment for  discounts  upon  "payments,"  a  recoupment  of  part  of  the  note  is  re- 
garded as  a  reduction  of  the  amount  due,  and  not  as  a  payment.  RusseU  t. 
Klink,  53  Mich.  161,  18  N.  W.  627. 

««  Kenniston  v.  Bartlett,  46  N.  H.  517. 

24  Chit.  Bills,  453;  Eyles  v.  Ellis,  4  Bing.  112. 

25  GUlard  v.  Wise,  5  Barn.  &  C.  134.  7  Dowl.  &  R.  523.  In  this  case,  by 
the  dealings  between  the  banks,  the  maker  became  the  agent  of  the  coUectlng 
bank,  to  receive  and  credit  such  payment.  So,  where  the  bank  which  gave 
the  credit  was  the  drawee,  and  failed  next  day.  Brlggs  v.  Bank,  89  N.  Y. 
182.  And  such  credit  by  the  maker*s  bank  (then  in  funds)  to  the  coUecting 
bank  discharges  the  maker,  and  renders  the  coUectlng  bank  liable  to  the 
owner,  although  the  bank  giving  the  credit  was  then  Insolvent,  and  made  an 
assignment  two  days  later.  First  Nat.  Bank  of  Nashville  v.  McClung,  7 
Lea  <Tenn.)  492. 

26  Charlotte  Iron  Works  v.  American  Exch.  Bank  of  New  York,  34  Hun 
(N.  Y.)  26. 

2T  People  V.  Bank  of  DansvUle,  39  Hon  (N.  Y.)  187.    See  {  726,  supra. 
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.Vnd  merely  creditiiig  the  amount  collected  to  an  intermediate  indorser, 
who  held  the  bill  for  collection,  is  not  a  payment  to  the  owner;  ^*  espe- 
cially where  the  indorsement  is  "for  collection"  or  for  the  use  "of  the 
indorser,"  and  carries  on  its  face  notice  of  the  indorser's  ownership.'^ 
In  like  manner,  a  set-off  against  an  individual  partner,  under  an 
agreement  made  by  him,  will  be  available  as  a  payment  on  a  partner- 
ship note.^®  So,  too,  an  agreement  between  the  maker  and  the  payee 
of  a  note,  with  the  consent  of  the  maker's  partner,  to  apply  a  debt  of 
the  payee  to  the  maker's  firm  as  a  payment  on  the  note.'*^  So,  a 
credit  of  the  holder's  debt  to  A.  on  the  individual  note  of  his  partner, 
B.,  which  is  charged  as  a  payment  by  A.  against  B.  on  the  partnership 
l)Ooks.'* 

Payment  in  Securities — Collateral. 

§  1396,  A  bill  may  be  discharged  by  annuities  received  in  payment 
with  a  special  agreement  as  to  sale;  ^'  or  by  stock  certificates  deliv- 
t*red  as  collateral,  and  to  be  received  at  the  maker's  option  as  a  satis- 
faction after  maturity.'*  But  the  delivery  of  property,  with  powder 
to  sell  and  apply  the  proceeds,  is  an  unliquidated  counterclaim,  and  not 
a  payment.'*^  So,  it  is  not  a  pa.^inent  to  take  another  note  as  collat- 
eral; '•  or  an  assignment  of  goods  from  the  principal  maker,  with  an 

2»  Blaine  v.  Bourne,  11  R.  I.  119. 

2>  "For  coUection."  Bank  of  Metropolis  v.  First  Nat.  Bank  of  Jersey  City, 
10  Fed.  301;  or  "For  collection  for  account  of  A.,"  or  simply,  "For  account 
of  A.."  Central  R.  R.  v.  First  Nat.  Bank  of  Lynchburg,  73  Ga.  383;  or,  "For  my 
use."  Sigouraey  v.  Lloyd,  8  Barn.*&  C.  622.  affirmed  5  BIng.  525.  As  to  the 
effect  of  restrictive  indorsements  of  this  character,  see,  also,  §§  724-727,  supra. 

"  Wallace  v.  Kelsall,  7  Mees.  &  W.  264;  Gordon  v.  Ellis,  7  Man.  &  G.  607; 
2  C.  B.  821. 

»i  Davis  V.  Spencer,  24  N.  T.  386. 

»« Gwathney  v.  McLane,  3  McLean,  371,  Fed.  Cas.  No.  5,882. 

«•  Nairn  v.  Prowse.  6  Ves.  759. 

«*  Brown  v.  Smith,  122  Mass.  589. 

»»  Hook  V.  White,  36  Cal.  299. 

"Although  neither  collected  nor  returned.  Marschuetz  v.  Wright,  50  Wis. 
175,  6  N.  W.  511.  So,  too,  coUateral  given  by  a  surety  for  his  half  of  a  note  is 
not  "Payment"  to  discharge  his  co-surety,  who  had  already  paid  half,  and 
taken  a  receipt  stating  it  to  be  a  full  discharge,  if  the  balance  was  paid  by 
the  other  surety.  Aldrich  v.  Blake,  134  Mass.  582.  And  the  drawer  of  a 
bill  cannot  vary  his  contract  by  proof  of  a  contemporary  agreement  of  the 
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agreement  for  possession  on  future  notice;  "^  or  a  mortgage  from  one 
joint  maker  with  an  absolute  covenant  to  pay  the  debt;  ^*  or  to  take 
a  collateral  mortgage  from  the  maker.'*  But  a  collateral  bond  and 
mortgage  will  merge  the  note.***  And  if  the  holder  of  a  bill  takes 
collateral  from  the  drawer,  and  informs  an  accommodation  acceptor 
that  he  has  settled  with  the  drawer,  and  the  acceptor  need  not  trouble 
himself  any  further,  it  will  amount  to  a  payment  of  the  bill,  although 
the  drawer  afterwards  becomes  bankrupt,  and  the  collateral  is  not 
paid.** 

If  collateral  is  taken  and  transferred  by  the  holder,  it  will  satisfy 
the  bill  or  note  irrespective  of  its  value.**  And  if  a  note  is  payable 
when  a  certain  other  note  "is  collected/'  it  will  become  due  upon  the 
sale  of  such  note.*'  But  if  a  judgment  is  rendered  on  the  collateral, 
and  is  transferred  to  the  maker  himself  on  a  part  payment  by  him,  it 
will  amount  to  a  payment  pro  tanto,  and  no  more.**  But  if  the  col- 
lateral is  retaken  by  the  maker,  and  a  judgment  in  replevin  (rendered 
against  him  in  the  payee's  favor)  is  paid  by  him,  it  will  satisfy  the  note 
secured.**  So,  if  a  note  is  secured  by  a  collateral  trust  deed  of  prop- 
erty sufficient  in  value,  and  the  property  is  sold,  it  will  satisfy  the 
note.*' 

payee  to  pay  himself  out  of  the  sale  of  collateral  received  from  the  acceptor. 
Abrey  v.  Crux,  L.  R.  5  C.  P.  37. 

87  Twopenny  v.  Young,  3  Barn.  &  C.  208. 

88  Ansell  V.  Baker,  15  Q.  B.  20. 

3»  Although  the  mortgaged  land  was  afterwards  sold,  and  the  buyer  assumed 
payment  of  the  mortgage,  and  afterwards  resold  it  subject  to  the  mortgage. 
Tucker  v.  Crowley,  127  Mass.  400;  or,  although  the  foreclosure  of  the  mort- 
gage failed  for  want  of  a  seal,  and  the  mortgage  was  reformed  in  equity, 
Springfleld  Five  Cents  Sav.  Bank  v.  South  Congregational  Soc,  Id.  51G. 

*o  Matteson  v.  Matteson,  5G  Wis.  450,  13  N.  W.  46;i.  So,  the  payment  of  a 
judgment  in  foreclosure  of  a  collateral  mortgage  is  good  as  against  a  pur- 
chaser of  the  note  with  notice  of  the  foreclosure.  Lewis  v.  Wintrode,  76  Ind. 
13. 

41  Black  V.  Peele,  cited  in  1  Doug.  248. 

42  See  §  803,  supra. 

43  For  its  face  and  "without  recourse,"  Loren  v.  HiUhouse,  40  Ohio  St.  302; 
or  for  a  less  amount.  Walker  v.  Phillips,  35  Tex.  784. 

44  Burnheimer  v.  Hart,  27  Iowa,  19. 

4  5  And  if  the  judgment  paid  exceeds  the  note  secured,  the  maker  paying 
it  may  recover  the  excess.     Miles  v.  Walther,  5  Mo.  App.  595. 
4  0  Smith  y.  Clopton,  48  Miss.  66.     Or  if  the  land  mortgaged  collaterally  is 

(202G) 


Ch.  39)  LEGACY   TO   CREDITOR.  §    1397 

An  nnsatisfied  jadgment  may  merge  the  bill  or  note,  but  is  not  of 
itself  a  payment,*'  and  cannot  be  pleaded  as  such.** 

Legacy  to  Creditor — Debtor  Appointed  Executor. 

I  1397.  A  legacy  by  the  acceptor  or  maker  to  the  holder  of  a  nego- 
tiable bill  or  note  is  not  a  satisfaction  of  it,  since  it  cannot  be  sup- 
posed that  the  testator  knew  in  whose  hands  the  paper  would  be  at 
the  time  of  his  death.*^  On  the  other  hand,  if  the  holder  appoints 
his  debtor  executor  of  his  will,  it  is  prima  facie  a  bequest  of  the  debt 
or  an  intention  to  release  or  discharge  it  at  common  law.  And  this 
applies  to  one  who  is  liable  on  a  bill  or  note  to  the  testator.*^**  But 
tliere  is  no  presumption  of  such  an  intent  where  there  are  no  per- 
sonal assets,  and  the  debts  are  expressly  charged  on  the  testator  s 
real  estate;  **  or  where  the  testator  has  shown  a  different  intention 
hv  a  letter  directing  the  executor  to  make  certain  other  payments.** 
Many  of  the  United  Btates  have  provided  by  statute  that  such  appoint- 
ment shall  not  be  a  discharge  of  debts  due  from  the  executor,***  unless 
ft)  expressed;  ^*  and  only  then  if  the  balance  of  the  estate  is  suflScient 
to  pay  all  other  debts." 

sold  in  foreclosure.  It  will  be  a  pn.vraent  to  the  extent  of  the  amount  of  the 
sale,  althoufch  it  was  bought  in  by  the  holder  in  Ignorance  of  a  prior  incum- 
brance, which  he  was  afterwards  obliged  to  pay.  Durbin  v.  Flsk,  16  Ohio 
St  533. 

*^Tarleton  v.  AUhusen,  2  Adol.  &  El.  32.  So,  a  judgment  by  confession, 
which  the  maker*8  property  is  not  sufficient  to  satisfy.  Norris  v.  Badger,  6 
Cow.  (N.  Y.)  440. 

**  riaxton  V.  Swift,  2  Show.  441,  4W. 

"  Bylcs.  Bills,  229;    Chit  Bills,  452;    Carr  t.  Eastabrooke,  3  Ves.  561. 

5«  Byles.  BiUs,  227;  Benj.  Chalui.  Dig.  art.  238;  Story,  Bills.  §  443;  Freak- 
ley  T.  Fox,  9  Bam.  &  C.  130,  4  Man.  &  R.  18;  subject  to  the  right  of  other 
debts  to  be  first  satisfied,  Marvin  v.  Stone,  2  Cow.  (N.  Y.)  781. 

"  Lowe  V.  Peskett,  16  C.  B.  500. 

»*  Carey  v.  Goodinge.  3  Brown.  Ch.  111. 

5»  ARKANSAS  (Sand.  &  H.  Dig.  $  107);  DELAWARE  (Rev.  Code,  p.  675, 
c.  89.  I  18);    INDIANA  (Horner*s  Rev.  St  §  2572);    KANSAS  (2  Gen.  St.  c. 

"ALABAMA  (Code,  (  1962);  NEW  JERSEY  (2  Gen.  St.  p.  1426,  §  8); 
RHODE  ISI-AND  (Gen.  Laws,  c.  214,  S  6). 

5»  COLORADO  (Mills'  Ann.  St.  S  4658);  ILLINOIS  (Hurd's  Rev.  St.  c.  148. 
f  19);  NEVADA  (Gen.  St  ||  2778,  2779);  OREGON  (1  Hill's  Ann.  Laws,  §S 
1117.  1118). 
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Payment  in  Money — Currency. 

§  1398.  Commercial  paper  mast,  in  general,  be  paid  in  money  or 
coin  at  its  standard  value.*'  If  it  is  payable  in  a  given  currency,  and 
the  value  of  the  currency  is  changed  by  law  before  the  paper  matures, 
an  amount  should  be  paid  equivalent  to  the  value  of  the  currency  at 
the  time  of  drawing  the  bill.'^^  Some  of  the  United  States  make 
special  provision  by  statute  for  the  payment  of  bank  notes  in  specie.'* 

By  foreign  statutes  a  bill  of  exchange  must  be  paid  in  the  currency 
in  which  it  is  expressly  made  payable,'*  and,  if  payable  in  a  foreign 
or  conventional  currency,  with  the  usual  exchange.'®     It  may  be  paid 

107,  §  G6);  KENTrCKY  (Ky.  St.  §  SRSfl);  MISSOURI  (Rev.  St.  §  99);  NEW 
YORK  (2  Rev.  St.  p.  Si,  §  13).  And  this  applies  to  one  of  several  joint 
obligors,  who  did  not  qualify  as  executor.  Mitchell  v.  Rice.  6  J.  J.  Marsh. 
(Ky.)  623. 

86  Chit.  Bills,  450;  2  Daniel,  Neg.  Inst.  271;  2  Pars.  Notes  &  B.  219;  Story, 
Bills,  §  410.  And  see  §  92  et  seq.,  supra.  And  if  such  currency  is  "dollars/' 
that  word  will  be  supplied,  if  omitted,  Williamson  v.  Smith,  1  Cold.  (Tenn.)  1; 
especially  if  indicated  by  the  dollar  mark  in  the  margin,  Petty  v.  Fleishel,  31 
Tex.  169. 

07  Da  Costa  v.  Cole,  Skin.  272.  And  see  2  Daniel,  Neg.  Inst.  270;  Story, 
Bills,  §  418;   Story,  Prom.  Notes,  §  390. 

0  8  DELAWARE  (Rev.  Code,  Amend,  c.  71,  S  6);  GEORGIA  (Code,  S  1963); 
though  expressly  payable  otherwise,  NORTH  CAROLINA  (Code,  §  2492). 

50  ARGENTINE  REPUBLIC  (Code  Com.  art.  861);  BELGIITM  (Code  Nap.); 
BOLIVIA  (Code  Com.  art.  394);  CHILI  (Code  Com.  art.  712);  COLOMBIA 
(Code  Com.  art.  448);  COSTA  RICA  (Code  Com.  art.  441);  ECUADOR  (Code 
Com.,  as  in  "Spain");  FRANCE  ^Code  Com.  art.  143);  GREECE  (Code  Nap.); 
HAYTI  (Code  Nap.);  HOLLAND  (Exch.  Law,  art.  156);  HUNGARY  (Exch. 
Law,  S  112);  ITALY  (Code  Com.  art.  228);  MEXICO  (Code  Com.  art.  386); 
NICARAGUA  (Code  Com.  art.  274);  PERU  (Code  Com.  art.  448);  PORTUGAL 
(Code  Com.  art.  377);  SALVADOR  {Code  Com.  art.  447);  SAN  DOMINGO 
(Code  Nap.);  SPAIN  (Code  Com.  art.  4^)\  SWEDEN  (Exch.  Law,  §  38); 
TURKEY  (Code  Nap.);  URUGUAY  (Code  Com.  art  878);  VENEZUELA 
(Code  Com.  art.  58). 

60  ARGENTINE  REPUBLIC  (Code  Com.  art.  861);  BOLIVIA  (Code  Com. 
art.  394);  CHILI  (Code  Com.  art.  712);  COLOMBIA  (Code  Com.  art.  448); 
COSTA  RICA  (Code  Com.  art.  441);  ECUADOR  (Code  Com.,  as  In  "Spain"); 
GREAT  BRITAIN  (BilU  of  Exchange  Act.  S  72);  HOLLAND  (Exch.  Law, 
art.  156);  ITALY  (Code  Com.  art.  228);  MEXICO  (Code  Com.  art.  386);  NICA- 
RAGUA (Code  Com.  art.  274);  PERU  (Code  (3om.  art  448);  PORTUGAL 
(Code  Com.  art.  377);  SALVADOR  (Code  Com.  art  447);  SPAIN  (Code  Com. 
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in  the  currency  of  the  place  of  payment,  unless  required  expressly  to 
be  paid  in  some  designated  currency.*^ 

In  general,  a  check  is  not  payment,  but  tender  of  a  check  in  pay- 
ment is  sufBdent  if  not  objected  to  as  such.**  So,  the  note  of  a  mu- 
nicipal corporation  cannot  be  paid  by  the  city's  own  notes.*' 

"Dollars^ — Confederate  Currency. 

§  1399.  Payment  presupposes  money  which  is  a  legal  tender,  and 
the  phrase,  "payable  in  legal  tender  money,"  is  without  meaning  in  a 
note.**  Thus,  prior  to  the  United  States  Legal  Tender  Act,  a  note 
for  80  many  "dollars"  meant  specie.**  And  it  has  been  held  that  parol 
evidence  is  not  admissible  to  show  other  money  intended.**  By  stat- 
ute, in  Mississippi,  all  contracts  for  money  made  between  May  1,  1862, 
and  May  1,  1865,  were  prima  facie  payable  in  Confederate  currency, 

art  494);    SWEDEN  (Bxch.  Law,  §  38);    URUGUAY  (Code  Com.  art.  878); 
VENEZUELA  (Code  Com.  art.  58). 

•1  GERMANY  (Exch.  Law,  art.  37);  AUSTRIA  (Exch.  Law,  art.  37); 
SWITZERLAND  (Ob.  R.  756). 

•sjemiings  t.  Mendenhall,  7  Ohio  St.  257.  But  see  Ohio  Ins.  Go.  y.  Nune 
macher,  10  Ind.  234.     And  see  chapter  41,  infra. 

•>  Louisiana  Mut.  Ins.  Co.  v.  Batt  22  La.  Ann.  G21. 

•4  Northwestern  Nat.  Bank  v.  Jarvis  (Manitoba  Q.  B.)  20  Cent  Law  J.  25o. 
Sa  in  Georgia,  a  tender.  l)efore  the  Scaling  Act  of  18GS,  must  be  alleged  to- 
be  in  lawful  United  States  currency.     Bone  v.  Graves,  43  Ga.  312. 

«»  Davis  V.  Phelps,  7  T.  B.  Mon.  (Ky.)  632.  And  fractional  silver  currenc,* 
ooined  prior  to  1853  is  a  legal  tender  for  two  five-dollar  bank  bills.  People 
V.  Dubois,  18  111.  333.  So,  prima  facie,  United  States  currency,  Hightower 
V.  Maull,  50  Ala.  495;  MUler  v.  Lacy,  33  Tex.  351;  although  it  is  a  renewal 
in  1865  of  a  note  made  in  1803.  McNeel  v.  Smarr.  3  S.  C.  198.  So,  a  note  pay- 
able "in  any  current  bank  paper  or  state  treasury  notes  of  the  state  of  Texas'*^ 
does  not  mean  Confederate  currency,  although  It  was  then  the  only  currency. 
and  greatly  depreciated.    Woods  v.  Parker,  36  Tex.  131. 

••  E.  g.  depreciated  money,  McMlnn  v.  Owen,  2  Dall.  173;  "commonwealth 
paper,"  Baugh  v.  Ramsey,  4  T.  B.  Mon.  (Ky.)  155;  bank  notes,  Noe  v.  Hodges. 
3  Humph.  (Tenn.)  162;  Pack  v.  Thomas,  13  Smedes  &  M.  (Miss.)  11;  or  Con- 
federate currency,  Austin  v.  Kinsman,  13  Rich.  Eq.  (S.  C.)  259;  Leslie  v.. 
Langham's  Ex'rs,  40  Ala.  524;  Roane  v.  Green,  24  Ark.  210;  or  to  prove  u 
contemporaneous  agreement  for  payment  In  Confederate  currency,  at  any 
time,  of  a  note  given  in  July,  1862,  for  Confederate  currency  bon*owed  then, 
payable  on  demand,  Terrell  v.  Walker,  66  N.  C.  244.  But  see,  contra,  as  to^ 
Confederate  currency,  Thorlngton  y.  Smith.  8  Wall.  1;    Lobdell  v.  Fowler,. 
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and  only  the  value  of  such  currency  could  be  recovered/^  And  in 
A^'irginia,  where  a  check  given  in  January,  1863  (which  the  bank  would 
only  pay  in  such  currency),  was  surrendered  by  the  holder,  and  a  new 
note  taken,  it  was  held  to  be  a  new  transaction  for  a  loan  in  Confed- 
erate currency.**  But  in  Georgia  there  is  no  presumption  that  a 
note  made  in  1863  was  to  be  paid  in  that  currency.'*  So,  lawful  money 
may  be  recovered  on  a  note  made  in  Louisiana  in  1862,  payable  in 
"dollars,"  where  a  part  payment  had  been  already  made  in  lawful 
money,  without  any  claim  that  it  was  payable  in  Confederate  cur- 
rency.^** 

On  the  other  hand,  if  Confederate  currency  is  current  at  the  time 
and  place  of  payment,  and  is  paid  and  accepted  as  such  in  good  faith, 
it  is  sufficients^     But  payment  in  depreciated  bank  bills,  in  fraud 

33  Tex.  .^6;  Wllcoxen  v.  Reynolds,  46  Ala.  529;  Whitfield  v.  Riddle. 
32  Ala.  407;  Carmichael  v.  White,  11  Heisk.  (Teuu.)  262.  See,  supra,  $  102. 
The  burden  is  on  the  defendant,  in  such  case,  to  show  that  Confederate  notes 
were  meant.  Neely  v.  McFadden,  2'  S.  C.  169;  Halfacre  v.  Whaley,  4  S.  C.  173. 
But  Confederate  currency  need  not  l>e  received  in  payment  of  a  judgment  ren- 
dered in  Tennessee  in  1S70  upon  a  note  bearing  date  In  1861.  DIUon  v.  Smith, 
10  Heisk.  595. 

«T  Act  of  1867;  Cowan  v.  McCutchen,  43  Miss.  207;  Mezeix  v.  McGraw,  44 
Miss.  100.  So,  in  North  (Carolina,  under  act  of  1866,  as  to  a  bond  dated  June, 
1863,  Palmer  v.  Love's  Ex'rs,  75  N.  C.  163;  or  a  note  in  November,  1862. 
Sowers  V.  Earnhart,  64  N.  C.  96;  or,  in  1864,  for  proiierty  purchased  at  an 
administrator's  sale,  after  notice  that  the  sale  was  **for  such  currency  as 
would  be  received  by  creditors  of  the  estate."  Laws  v.  Rycroft,  Id.  100:  but 
not  as  to  a  note  made  in  February,  1865,  payable  in  twelve  months  "in  the 
currency  of  the  country  that  which  will  pay  taxes/'  Johnson  v.  Miller,  76  N. 
C.  439;  or  a  note  made  in  November,  1863,  payable  in  two  years,  "In  the 
current  funds  of  the  country  when  due,"  McKesson  v.  Jones,  66  N.  C.  258. 
But  a  Mississippi  statute,  making  such  currency  a  legal  tender  for  state  taxes, 
does  not  apply  to  taxes  after  reconstruction  of  the  state  at  the  end  of  the  war. 
Taylor  v.  Thomas.  22  Wall.  479. 

«8  Hearing  v.  Rucker,  18  Grat.  426. 

•»  Bonner  v.  Nelson,  57  Ga.  433. 

70  Cook  V.  LJUo,  103  U.  S.  792. 

Ti  Berry  v.  Bellows,  30  Ark.  198;  Glenn  v.  Case.  25  Ark.  616;  Ritchie  t. 
Sweet,  32  Tex.  333;  Piegzar  v.  Twohig,  37  Tex.  225:  Mercer  v.  Wiggins,  74 
N.  C.  48;  Sharp  v.  Harrison,  10  Heisk.  (Tenn.)  573;  Washington  v.  Burnett. 
4  W.  Va.  84;  Jarrett  v.  Ludington,  9  W.  Va,  333;  Lester  v.  Manufacturing  Co., 
I  Hun  (N.  Y.)  288.  Especially  if  the  note  is  surrendered,  Vance  v.  Cooper, 
22  La.  Ann.  508;  or  the  payment  entered  on  the  note  as  a  credit,  Freeman  y. 
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ot  tlie  owner,  to  a  pledgee  who  marked  the  note  "Paid"  and  surren- 
dered it,  Ib  no  defense  against  the  owner.^*     So,  payment  cannot  be 
made  in  Confederate  currency  to  any  one  holding  such  paper  in  a 
fiduciary  capacity.^*      And  such  currency  received  under  duress  will 
not  be  a  valid  payment.^*     But  if  a  note  is  made  payable  in  Confed- 

Bass,  Zi  Ga.   355;    Green  v.  Jones,  38  Ga.  347;    Luzenberg  v.   Cleveland, 
19  La.  Ann.  473.     So,  whether  it  is  indorsed  or  not.     Norment  v.  Brown, 
79  N.  C.  3H3.     So,  a  payment  to  a  court  clerk,  In  satisfaction  iOf  a  judg- 
ment.    Binford    v.    Bulletin   Co.,    10   Heisk.    (Tenn.)    355.     So.    the    indorser 
may  sue  the  maker  after  making  payment  in  Confederate  currenc3^     Lyon  v. 
Roliertson,  50  Ala.  74.     So,  payment  in  depreciated  currency,  before  the  war, 
received  as  such,  is  satisfaction  to  its  full  nominal  value.    HaU  v.  Craige,  05 
N.  C.  51.     But  a  payment  in  commonwealth  paper  has  been  held  to  be  pay- 
ment only  to  the  amount  of  its  value  in  specie.     White's  Ex'rs  v.  Guthrie,  1 
J.  J.  Marsh.  <Ky.)  503.     A  tender  of  Confederate  currency  may  be  refused, 
Spann  v.  Glass'  Ex'rs,  35  Tex.  761;  Graves  v.  Hardesty,  19  I^.  Ann.  18«;  not- 
wlThstanding  a  verbal  promise  to  receive  such  currency  in  12  months,  in  pay- 
ment of  a  note  previously  made  in  1862  for  a  loan  in  that  currency,  such  prom- 
ise being  without  legal  consideration,  Wooten  v.  Sherrard,  71  N.  C.  374. 
'2  McLemore  v.  Hawkins,  46  Miss.  715. 

7»"K.  g.  to  a  trustee.  Alley  v.  Rogers.  19  Grat.  (Va.)  36C;  or  to  the  state,  as 
trustee  of  the  school  fund,  under  authority  of  a  subsequent  statute  (in  aid  of 
the  war).  New  Orleans,  St.  L.  &  C.  R.  Co.  v.  State,  52  Miss.  877.  But  a  trustee 
receiving  payment  of  a  promissory  note  in  Confederate  notes,  as  then  received 
ordinarUy  by  prudent  men,  will  not  be  liable  for  so  doing.  Campbell  v. 
Miller.  38  Ga.  304.  So,  an  administrator  cannot  receive  such  currency  in  pay- 
ment Kleberg  v.  Bonds,  31  Tex.  611;  or  although  a  note  is  especially  so 
payable.  Casey  v.  Turner,  32  Tex.  64.  And  an  agreement  of  the  administra- 
tor to  receive  Confederate  currency,  if  the  lieirs  would  receive  it  (which  they 
did  not  assent  to),  is,  of  course,  no  payment.  Martin  v.  Singleton,  23  La. 
Ann.  551.  But,  If  it  has  been  used  by  the  administrator  to  pay  debts  of  the 
estate,  it  will  be  a  good  payment.  Hendry  v.  Cllne,  29  Ark.  414.  So,  an 
executor  cannot  receive  a  payment  of  Confederate  currency  from  himself  as 
a  debtor  individuaUy.  Wilson  v.  Powell,  75  N.  C.  408.  So.  a  sheriff's  officer 
could  not  receive  such  currency  in  April,  1865.  Sirrine  v.  Griffin,  40  Ga.  169. 
And  payment  cannot  be  made  to  an  agent  in  such  currency.  Maloney  v. 
Stephens,  11  Heisk.  (Tenn.)  738;  Griffin  v.  Walker,  36  Tex.  88;  Fretz  v.  Stover, 
22  WaU.  WH.  But  see,  contra,  as  to  payment  of  life  insurance  premiums 
to  an  agent  during  the  war.  Sands  v.  Insurance  Co.,  50  X.  Y.  626;  Robinson 
V.  Society,  42  X.  Y.  54. 

•4  Anderson  v.  Lewis,  31  Tex.  675;  Harrell  v.  Barnes,  34  Tex.  413;  although 
the  actual  value  of  the  currency  paid  wiU  be  credited  in  such  case,  Harshaw 
▼.  Dobson,  67  N.  C.  203.    But  If  the  payee  loons  It  to  another,  and  judgment 
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erate  cnrrency,  which  was  then  current  at  the  place,  and  a  part  pay- 
ment is  subsequently  indorsed  upon  the  note,  it  will  only  be  a  satis- 
faction to  the  amount  named  in  the  indorsement/' 


Designated  Currency. 

§  1400.  Whenever  commercial  paper  is  payable  in  foreign  currency, 
the  value  of  such  currency  must  be  computed  at  the  usual  rates  of  ex- 
change. "But  a  bank  is  only  obliged  to  pay  a  depositor's  checks  in 
money,  and  cannot  be  required  to  pay  in  exchange  on  any  other  place.  "'^ 
An  instrument  payable  "in  good  notes"  will  be  satisfied  by  tender  of 
a  note,  with  two  good  indorsers,  although  the  maker  is  insolvent.^^ 
If  it  is  payable  in  ''greenback  currency,"  the  tender  must  be  in  United 
States  legal  tender  notes,  not  in  national  bank  notes.^®  If  "in  cur- 
rency at  its  specie  value,"  it  must  be  specie.^*  So,  if  payable  "in  cur- 
rent money  of  Kentucky,"  or  "in  current  money  of  the  state  of  Ala- 
bama." ®®  But  bank  notes  have  been  held  to  be  intended  by  a  note 
payable  "in  current  money  of  the  state  of  New  York  or  Pennsylva- 
nia," ®^  or  "in  the  common  currency  of  Arkansas."  **  So,  it  has  been 
held  that  Confederate  currency  was  intended,  or  at  least  sufficient, 
where  the  note  was  payable  "in  common  currency  at  date  of  matu- 

iB  recovered  on  it,  it  wiU  be  a  payment  pro  tanto.  McCartney  v.  Wade,  2 
Helsk.  (Tenn.)  369.  And  mere  fear  of  being  denounced  to  the  rebel  author- 
ities is  not  duress  to  render  the  payment  void.  Vander  Hoven  v.  Nette,  32 
Tex.  183. 

7  5  Stewart  v.  Salamon,  M  U.  S.  434.  For  Scaling  Acts  of  the  several  South- 
ern States,  the  reader  Is  referred  to  a  later  chapter  on  "Damages." 

7«Hogue  V.  Edwards,  9  111.  App.  148. 

TT  Polk  V.  Frash,  61  Ind.  206. 

T«  Burton  v.  Brooks,  25  Ark.  215. 

»•  Caldwen  v.  Craig,  22  Grat.  (Va.)  340;  the  note  being  dated  In  June,  1865. 
But  "undepreciated  currency"  does  not  mean  "coin."  Blackburn  v.  Brooks, 
65  N.  C.  413. 

80  Bank  notes  not  being  Intended.  McChord  v.  Ford,  3  T.  B.  Mon.  (Ky.)  166: 
Carter  v.  Penn,  4  Ala.  140. 

81  The  note  being,  therefore,  nonnegotiable,  since  such  bank  notes  of  one 
state  were  at  a  discount  In  the  other,  Lieber  v.  Goodrich,  5  Cow.  (N.  Y.)  186; 
and  such  note  not  being  an  instrument  "payable  in  money  only,"  Chambers 
T.  George,  5  Lltt.  (Ky.)  335. 

82  Dillard  v.  Evans,  4  Ark.  175. 
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rity.'*  ••     But  ^parol  evidence  is  not  admissible  to  show  that  "current 
funds''  were  commonly  understood  to  mean  depredated  bank  notes.*^ 

ITnited  States  Liegal  Tender. 

§  1401.  The  United  States  Legal  Tender  Act  has  been  already  con- 
sidered in  an  early  chapter  of  this  work.*"  It  has  been  held  to  be  con- 
stitutional and  binding  as  such  upon  creditors,'*  and  applicable  to 
instruments  made  before  its  passage  and  maturing  afterwards,*^  but 
not  to  such  as  were  made  expressly  payable  in  gold  or  specie.**  And 
even  if  a  note  is  payable  in  gold  under  an  express  agreement  made 
after  the  recording  of  a  collateral  mortgage,  the  agreement  wOl  be 
binding  upon  a  subsequent  judgment  creditor,  and  will  make  the  mort- 
gage a  lien  for  the  amount  in  gold;  **  and,  if  it  is  payable  and  paid  in 
specie,  no  premium  will  be  allowed  on  the  specie  paid.*®  So,  if  a  note 
made  after  the  Legal  Tender  Act  is  payable  "in  American  gold,"  it 
must  be  so  paid.*^  So,  a  bond  which  became  due  before  the  act,  and 
was  payable  "in  gold  and  silver  coin,  lawful  money  of  the  United 
States'' ;  •*  or  a  contract  payable  "in  English  golden  guineas  and  other 
gold  and  silver  coin  at  the  present  established  weight";**  or  a  note 
payable  "in  gold  and  silver  coin  or  its  equivalent  in  currency."  ** 

»  BeU  ▼.  Joyce.  33  Tex.  479;  but  not  if  "payable  in  current  funds  at  the 
time  the  note  faUs  dne/'  and  they  were  not  current  at  that  time.  Hilliard  v. 
Moore,  65  N.  G.  540. 

•4  3k(arc  ▼.  Knpfer,  34  lU.  286.  For  other  expressions  indicating  payment 
in  currency,  see  §  90,  supra. 

ss  See  f  96,  supra. 

*•  Atwood  V.  ComwaU,  28  Mich.  3.36;  Lick  v.  Faulkner.  2r>  Cal.  404;  David- 
son V.  Peticolas,  34  Tex.  27;  Maynard  v.  Newman,  1  Nev.  271. 

«T  Hepburn  v.  Griswold,  8  WaU.  604;  Bigler  v.  WaUer,  14  WaU.  297;  Rail- 
road Co.  V.  Johnson,  15  WalL  195. 

«•  TrebUcock  v.  Wilson,  12  WaU.  687;  Bobo  v.  Goss.  1  S.  C.  262;  Lafitte  v. 
Rivera,  23  La.  Ann.  32.  But  see,  contra,  Whetstone  v.  CoUey.  36  111.  328; 
Buchegger  v.  Shults,  13  Mich.  420.  And  for  cases  on  either  side  of  this  ques- 
tion, see  f  96,  supra. 

>•  Poett  V.  Steams,  31  Gal.  7& 

•0  Tooke  V.  Bonds,  29  Tex.  419. 

•1  McGoon  Y.  Shirk,  54  IlL  408. 

•s  Bronson  v.  Rodes,  7  Wall.  246. 

•*  Butler  T.  Horwitz,  7  WaU.  259. 

•4  Burnett  v.  Stearns,  33  Cal.  468;  or  "in  gold  or  its  equivalent  in  U.  S.  cur- 
rency," Bridges  v.  Reynolds,  40  Tex.  204. 
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Payment  in  Bank  Bi 

§  1402.  Although  bank  notes  do  not  differ  in  most  respects  in  their 
legal  character  from  other  notes,  they  are  often  regarded  by  usage  and 
law  as  money.  Thus,  in  an  action  on  an  original  debt,  it  will  be  pre- 
sumed to  be  paid  if  bank  bills  have  been  received  for  it**^  So,  if  a 
stakeholder  receives  country  bank  notes,  and  treats  them  as  money, 
the  amount  may  be  recovered  in  an  action  against  him  as  so  much 
money.*'  And  it  has  been  held  that  notes  of  a  bank  may  be  received 
by  an  agent  as  money  in  payment  of  a  bill  drawn  on  the  bank,  although 
it  failed  two  days  afterwards.*^ 

In  like  manner,  bank  notes  are  a  valid  cash  tender,  unless  objection 
is  made  to  them  at  the  time  they  are  offered;  ••  and  if  the  payee  of  a 

»5  Chit.  BUlB,  451;  Hebden  v.  Hartsink,  4  Esp.  46;  Southcot  v.  Watson,  3 
Atk.  226.  And  bank  biUs  are  sufficient  as  a  money  consideration  for  an  an- 
ttuity  purchased.  Wright  v.  Reed,  3  Term  R.  554.  So,  a  certificate  of  deposit 
payable  In  "currency*'  may  be  paid  In  lawful  bank  notes.  Klauber  v.  Bigger- 
Rtafr,  47  Wis.  551,  3  N.  W.  357.  In  ORSGON,  no  bank  is  authorized  to  Issue 
or  circulate  paper  money.  Const,  art  11,  §  1.  In  AT/ A  BAM  A,  the  circulating 
of  unauthorized  paper  as  money  renders  the  persons  circulating  such  paper, 
as  well  as  the  officers  of  the  corporation  issuing  it,  liable  as  makers  (Code,  S 
1196).  In  many  of  the  United  States,  the  banking  acts  provide  against  the 
Issue,  by  banks  or  others,  of  notes  intended  to  circulate  as  money,  except  as 
expressly  authorized.  ARKANSAS  (Sand.  &  H.  Dig.  §  547;  Including  mu- 
nicipal corporations,  Id.  §  550);  OAIilFORNIA  (Cr.  Code,  §  648,  the  offense 
being  made  a  felony);  COLORADO  (Mills'  Ann.  St.  S  532);  DELAWARE  (Rev. 
Code,  c.  71,  §  5);  GEORGIA  (Code,  §  1955);  ILLINOIS  (Hurd's  Rev.  St.  c. 
38,  §  54);  LOUISIANA  (Rev.  Laws,  §  292);  MARYLAND  (Pub.  Gen.  Laws, 
art.  29,  §  4);  MASSACHUSETTS  (Pub.  St.  c.  204,  §  18);  MISSOURI  (Rev. 
St.  §  703);  NEVADA  (Gen.  St.  §  959);  NEW  JERSEY  (1  Gen.  St.  p.  132,  §  58); 
NEW  YORK  (Laws  1892,  c.  689,  §  87,  such  notes  being  void);  OHIO  (Bates' 
Ann.  St.  §S  3821-8,  3821-75);  PENNSYLVANIA  (Dig.  p.  192,  {  100);  RHODE 
ISLAND  (Gen.  Laws,  c.  178,  §  35;  such  notes  being  void.  Id.  §  36);  SOUTH 
CAROLINA  (2  Rev.  St.  p.  363,  §  297);  TENNESSEE  (Shannon's  Code,  S  3217); 
VERMONT^  (V.  S.  §  4989);  VIRGINIA  (Code,  §  3830);  WEST  VIRGINIA 
(Code,  c.  151,  §  14);  WISCONSIN  (Sanb.  &  B.  Ann.  St  §  4540).  Sutler*s 
tickets,  for  use  in  the  army,  are  not  within  the  meaning  of  such  a  statute. 
Weston  V.  Myers,  33  lU.  424. 

»•  Pickard  v.  Bankes,  13  East,  20. 

»T  Union  v.  Greene,  1  Hurl.  &  N.  884. 

•8  Brown  v.  Saul,  4  Esp.  267;    Lockyer  t.  Jones,  Peake,  N.  P.  239,  note; 
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draft  receives  bank  notes  in  payment  by  his  own  choice,  flie  draft  is 
paid,  although  the  bank  issuing  the  notes  fails  a  few  hours  after- 
wardsL**     So,  if  the  bank  notes  are  procured  for  the  express  purpose, 
at  the  request  of  the  payee,  and  under  his  agreement  to  accept  them  in 
satisfaction.^**     And  although  the  payee  protests  against  receiving  the 
bank  notes  (which  are  then  depreciated)  without  a  discount,  yet,  if  he 
finally  takes  them  without  any  such  agreement,  he  cannot  aftei'wards 
bring  suit  for  the  amount  of  the  proposed  discount.^*^     So,  if  cur- 
rent bank  notes  have  been  issued  without  legal  authority,  but  are  re- 
ceived by  the  payee  and  transferred  by  him  to  other  persons  at  par, 
they  are  a  sufficient  payment.*** 

Notes  of  Insolvent  Banks — Counterfeits. 

§  1403.  A  payment  in  bank  notes,  if  made  in  good  faith,  is  bind- 
ing, althou^  the  bank  fails  the  next  day,**'  and  although  the  payment 
was  made  by  an  agent,  who  exceeded  his  authority  in  agreeing  to  take 
back  the  notes  if  they  were  returned  in  a  given  time^  and  the  bank 
failed  before  the  agreement  became  known  to  the  principal.*** 

Polglass  V.  OUver,  2  Cromp.  &  J.  15;  Tlley  v.  Courtier,  Id.  16,  note;  Warren 
T.  Mains,  7  Johns.  (N.  Y.)  476;  Coxe  t.  Bank,  8  N.  J.  Law,  72;  CumminKS  t. 
Putnam,  19  N.  H.  569;  Curtiss  v.  Greenbanks,  24  Vt  536.  And  this  Is  true, 
although  they  may  only  be  worth  half  their  face,  and  although  the  bank  fail 
before  suit  brought  I^wrey  v.  Murrell,  2  Port  (Ala.)  280;  especially  if  the 
bin  or  note  is  expressly  payable  "in  the  notes  and  issues  of  said  bank,"  Ab- 
bott y.  Bank,  11  Smedes  &.  M.  (Miss.)  405.  And  in  such  case  the  tender  is 
good  without  a  continuing  profert  Patton  v.  Hunt,  &i  N.  C.  163.  As  to 
notes  payable  in  bank  notes,  see  §  100,  supra.  But  a  tender  of  depreciated 
bank  notes  is  an  offer  of  compromise,  and  not  a  tender  of  money,  Newberry 
Y.  Trowbridge,  13  Mich.  263;  and  a  tender  of  Bank  of  England  notes  may  be 
refused,  Grigby  v.  Oakes,  2  Bos.  &  P.  526. 

•»  Vernon  v.  Boverie,  2  Show.  296. 

i«o  Dakin  t.  Anderson,  18  lud.  52. 

i«i  Phillips  V.  Blake,  1  Mete.  (Mass.)  l.">6.  So,  where  he  was  entitled  to 
specie,  but  received  legal  tender  notes  after  objecting  to  them.  Gilman  v. 
Douglas  Co.,  6  Nev.  27. 

102  Alexander  t.  Byers,  19  Ind.  301. 

i»»  Ware  v.  Street,  2  Head  (Tenn.)  609.  But  see,  contra,  where  the  bank 
failed  before  the  close  of  business  hours  on  the  same  day,  Owenson  ▼.  Morse, 
7  Term  R.  64. 

!•*  Show  V.  Perry,  9  Pick.  (Mass.)  539.  The  notes  were  to  be  indorsed  as  a 
payment,  if  not  setumed,  and  were  not  returned  within  the  tiuie  agreed. 
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Bat  if  the  bank  has  already  failed,  its  notes  are  not  a  payment,  al- 
thongh  offered  and  taken  as  sodi  in  good  faitfa,  and  without  knowledge 
of  the  failure.^**  And  this  is  so  where  the  failure  oocorred  on  the 
day  the  payment  was  made,  and  only  a  few  hoars  before;  *••  and  espe- 
cially where  the  bank  note  was  only  taken  on  the  assurance  that  it 
was  good,  or  would  be  made  so  by  the  person  who  paid  it.^®^  It  has 
been  held  in  Pennsylvania,  however,  that  a  payment  made  in  good 
faith  in  current  bank  notes  is  good,  although  the  bank  had  already 
failed,  and  the  notes  were  worthless.^*' 

The  transferror  of  a  bank  note,  as  of  a  bill  or  note,  warrants  that 
it  is  genuine.^^*  And  a  counterfeit  is  not  a  payment  unless  there  is 
an  express  agreement  that  the  person  receiving  it  shall  take  the  risk.^^^ 
And  an  action  may  be  brought  on  the  original  debt,  although  the  bank 
note  was  giv^i  in  good  faith.^^^  But  a  counterfeit  bank  note  need 
only  be  taken  back   if  it  is  returned  in  a  reasonable  time;  ^^'   and  it 

io»  Harley  v.  Thornton,  2  Hill  (S.  C.)  509,  note.  So,  where  taken  for  a  prece- 
dent debt,  WestfaU  v.  Braley,  10  Ohio  St  188;  Fogg  v.  Sawyer,  9  N.  H.  3t»5: 
on  being  promptly  retnmed,  Ontario  Bank  v.  Lightbody.  13  Wend.  (N.  Y.)  101 ; 
Townsends  v.  Bank,  7  Wis.  185.  But  it  is  not  absolutely  essential  that  the 
note  itself  should  be  returned  immediately.  Frontier  Bank  v.  Morse,  22  Me. 
88.  And  an  action  may  be  brought  on  the  original  consideration  without 
returning  the  notes.     Townsends  v.  Bank,  7  Wis.  1S5. 

!<>•  Houghton  T.  Adams,  18  Barb.  (N.  Y.)  545;  especially  where  the  taker 
was  guilty  of  laches  in  not  returning  the  notes  promptly,  Camidge  v.  Allenby. 
6  Bam.  &  C.  373;  or  where  the  notes  were  not  produced  or  tendered  for  a 
long  time  afterwards,  nor  presented  to  the  bank,  Rogers  v.  Langford,  1  Grorop. 
&  M.  637. 

lOT  Oilman  v.  Peck,  11  Vt  516. 

108  Bayard  t.  Shunk,  1  Watts  &  S.  92. 

io»  Edmunds  v.  Digges,  1  Grat.  (Va.)  359.     And  see  H  720,  752,  supra. 

110  Anderson  v.  Hawkins,  10  N.  C.  568;  Ramsdale  v.  Horton,  3  Pa.  St.  330: 
although  at  the  time  believed  by  both  parties  to  be  genuine.  Baker  y.  Bone- 
steel,  2  Hilt  (N.  Y.)  397. 

111  Markle  t.  Hatfield,  2  Johns.  (N.  Y.)  455;  Mudd  v.  Reeves,  2  Har.  &  J. 
(Md.)  368. 

112  Reasonable  time  being,  in  such  case,  a  question  of  circumstances.  Simms 
V.  Clark,  11  111.  137.  Thus,  it  is  not  unreasonable  if  the  bank  note  is  laid 
aside  until  wanted  (two  months  after),  and  on  discovering  the  forgery  is  then 
returned,  Kenny  v.  Bank,  50  Barb.  (N.  Y.)  112;  or  if  it  was  circulated  and 
reissued  in  good  faith  a  second  time,  and  then  returned,  Burrill  t.  Bank,  51 
Barb.  (N.  Y.)  105. 
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baa  the  effect  of  a  valid  payment,  if  no  notice  is  given  or  offer  made 
to  retom  the  bill  in  sndi  time."* 


Bank  Notes— As  a  Set- Off. 

I  1404.     In  general,  the  creditor's  own  note  is  not  available  as  a 
tender  to  him  at  common  law,  but  amounts  only  to  a  set-off.^ ^^    And 
thi&  IB  eqnally  true  of  the  notes  of  a  bank.^^^     In  some  states,  how- 
ever, it  IB  provided  by  statute  that  the  notes  of  a  bank  shall  be  received 
by  it  as  mon^  in  payment  of  debts  to  it^^*    The  statute  of  North 
Carolina  requires  such  notes  to  be  received  by  the  parent  or  any 
branch  bank,  but  not  in  payment  of  any  sealed  instrument.^^^     In 
Qeorgia,  it  makes  no  difference  whether  the  bank  bills  offered  in  pay- 
ment are  jMiyable  at  the  parent  or  branch  bank.^^'     In  Tennessee, 
such  tender  is  available  against  the  assignee  of  an  insolvent  bank  as 
well  as  against  the  bank.^^*     But  a  subscriber  for  bank  stock  can 
only  be  credited  for  depreciated  bills  of  the  bank  to  the  amount  of  the 
value  of  the  billa"* 

If  a  bank  holds  a  note  for  collection,  and  receives  in  payment  its 
own  certificate  of  deposit  as  cash,  it  will  discharge  the  note  and  release 

lis  Thomas  v.  Todd,  6  HiU  (N.  Y.)  340.  As  to  diligence  necessary  in  pre- 
senting bank  notes,  see  I  1107,  supra. 

11*  Cary  v.  Bancroft,  14  Pick.  (Mass.)  315.  But  see  Mayer  v.  Nias,  1  BIng. 
311,  where  an  overdue  bUl  of  the  vendor  was  tendered  to  and  refused  by  his 
agent,  but  was  afterwards  taken  and  handed  by  him  to  the  vendor,  and 
retained  by  him.  And  see  Fair  v.  M*Iver,  16  East,  130;  Foley  v.  Mason,  6 
Md.  37. 

ii>  In  Massachusetts,  bank  notes  are  not  even  available  as  a  set-off  against 
the  bank.  President,  etc.,  of  HaUowell  &  Augusta  Bank  v.  Howard,  13  Mass. 
235. 

ii«  GEORGIA  (Code,  §  1963);  MAINE  (Rev.  St.  c.  47,  §  24);  MINNESOTA 
(Gen.  St  I  2510);  VERMONT  (V.  S.  §  4033);  V7ISC0NSIN  (Sanb.  &  B.  Ann.  St. 
1 2024,  par.  44). 

117  NORTH  CAROLINA  (Code,  I  2287).  This  act,  passed  origlnaUy  in  1869, 
has  been  held  to  be  constitutional.  Exchange  Bank  of  (Columbia  v.  Tlddy, 
67  N.  C.  169;  Bank  of  Charlotte  v.  EEart,  Id.  264. 

ii>  GEORGIA  (Code,  |  10G3). 

lis  TENNESSEE  (Shannon's  Code,  §  3245). 

ISO  Marr  v.  Bank,  4  Lea  (Tenn.)  578.  But  in  Illinois  the  notes  of  the  bank 
can  be  used  in  paying  a  note  for  stock,  although  the  bank  failed  five  days 
afterwards.    Dunlap  v.  Smith,  12  111.  399. 
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the  maker.***  But  the  indoreee  of  a  note  payable  to  a  bank  need 
not  accept  its  notes  in  payment  from  the  maker.***  And  a  bank 
need  not  (unless  expressly  required  by  statute)  receive  in  payment  its 
own  notes  which  are  payable  at  another  place.***  So,  where  the  notes 
of  a  state  bank  are  made  a  legal  tender  for  debts  due  to  the  state, 
they  will  nevertheless  be  unavailable  for  a  debt  due  to  it  as  trustee, 
and  payable  in  specie.*** 

In  some  states,  bank  notes  are  available  as  payment  or  set-off  against 
the  bank's  assignee  in  insolvency.***^  But  this  is  not  the  case  where 
the  bills  are  greatly  depreciated,  and  were  purchased  by  the  defendant 
after  suit  begun,**^  or  after  the  bank  became  insolvent,**^  and  the 
original  debt  had  matured.*** 

Virginia  CJoupons. 

§  1405.  The  statute  of  Virginia,  by  act  of  1870,  providing  for  the 
funding  of  the  public  debt  of  the  state,  enacted  that  the  new  bonds 
and  coupons  "should  be  receivable  at  and  after  maturity  for  all  taxes, 
debts,  dues  and  demands  due  the  state."  **•     This  provision   has 

121  British  &  American  Mortg.  Co.  v.  TlbbaUs.  63  Iowa,  4<»8,  19  X.  W.  319. 

122  Wynn  v.  Kelly,  22  La.  Ann.  594;  Housum  t.  Rogers,  40  Pa.  St.  190; 
especially  If  bought  by  the  maker  after  he  has  notice  of  the  transfer  by  the 
bank,  Philips  v.  Bank,  18  Pa.  St.  3»i. 

128  Bank  of  the  State  v.  Bank  of  Cape  Fear,  35  N.  C.  75. 
12*  Paup  V.  Drew,  10  How.  218. 

128  Blount  V.  Windley,  68  N.  0.  1;  Union  Bank  v.  Elllcott,  6  Gill  &  J.  (Md.) 
363.  So,  Clarke  t.  Hawkins,  5  R.  I.  219.  But  see,  contra,  Dundas  v.  Bowler, 
3  McLean,  397,  Fed.  Cas.  No.  4,141. 

i2«  Saimders  v.  White,  20  Grat.  (Va.)  327;  Exchange  Bank  v.  Knox,  19  Grat. 
(Va.)  739. 

127  Clarke  v.  Hawkins,  5  R.  I.  219;  Exchange  Bank  v.  Knox,  19  Grat.  (Va.) 
739. 

12  8  Diven  V.  Phelps,  34  Barb.  (N.  Y.)  224. 

129  Laws  1870,  c.  282.  And  this  act  is  not  unconstitutional  by  reason  of 
its  impairing  or  defeating  a  subsequent  constitutional  provision,  which  ded- 
icates one-fourth  of  the  revenue  to  the  establishment  and  maintenance  of 
public  free  schools;  and  the  tender  of  the  coupons  is  a  tender  of  a  receipt 
for  so  much  money  already  presumed  to  be  in  the  treasury.  Willis  v.  Miller 
29  Fed.  238.  But  a  mandamus  will  not  be  granted  to  compel  the  auditor  to 
refund  bonds  which  have  not  been  presented  for  that  purpose,  In  accordance 
with  the  act.     Wise  v.  Rogers,  24  Grat  169. 
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been  beld  to  include  such  tax  as  a  state  license  to  practice  aa  an  at- 
torney,^*®  or   fines  and  costs  imposed  in  a  criminal  proceeding;  *** 
but  not  the  liability  of  a  state  officer  for  moneys  embezzled  by  him.*'* 
In  1872  an  attempt  was  made  to  repeal  this  act,  but  the  repealing  act 
was  beld  to  be  unconstitutional  as  against  holders  of  bonds  already  is- 
Bued.^** 

It  was  subsequently  held  that  the  exemption  of  such  bonds  from 
taxation  was  constitutional;  "*  and  that -deduction  of  the  taxes  lev- 
ied on  a  particular  bond  could  not  be  made  from  a  coupon  separated 
from  the  bond  and  held  by  a  different  owner;  *'*  and  that  the  holder 
was  entitled  to  a  mandamus  to  compel  the  state  treasurer  to  receive 
the  coupons.*'*     And  even  where  the  coupon  has  been  already  paid 
in  xiart  by  the  state,  it  must  be  received  for  the  balance  remaining  un- 
paid in  payment  of  state  taxes.*'^ 

Virginia  '^Ooupon  Killers." 

S  1406.  In  1882  and  1884,  by  a  series  of  enactments,  the  Virginia 
legislature  attempted  to  deprive  the  tax-receivable  bonds  and  coupons 
of  their  vital  force:  First,  by  imposing  on  the  coupon  holder  the  bur- 
den of  proving  his  coupon  genuine  in  a  suit  to  be  brought  for  the 
purpose;  the  taxes  to  be  paid  meanwhile  in  other  legal  tender,  and 
mandamus  against  the  collector  to  be  stayed  on  his  return  that  he  is 
ready  to  receive  such  coupons  when  legally  ascertained  to  be  genuine.*" 

ISO  Although,  by  statute,  made  payable  in  gold  or  silver  coin,  United  States 
treasury  notes,  or  national  bank  notes.  Royall  v.  Virginia,  116  U.  S.  572,  6 
Sup.  Ct.  510;   Sands  t.  Edmunds,  116  U.  S.  587,  6  Sup.  Ct.  510. 

"1  Clarke  v.  Tyler,  30  Grat.  134. 

182  Burgess  v.  Winston,  28  Fed.  559. 

183  Anton!  v.  Wright,  22  Grat.  833. 

1*4  WiUiamson  v.  Massey,  33  Grat.  237. 

i^Hartman  v.  Greenhow,  102  U.  S.  672. 

!>•  Hartman  v.  Greenhow,  supra;  Williamson  v.  Massey,  supra. 

i«T  Lee  V.  Harlow,  75  Va.  22. 

"« I^ws  1881-82,  c.  7.  This  act  was  amended  two  years  later,  so  as  to 
require  an  appeal  by  the  state  in  all  cases,  and  making  such  appeal  a  matter 
of  right  The  supplementary  acts  (January  26,  1880)  requiring  production  in 
evidence  of  the  bond  from  which  the  coupon  had  been  detached,  and  (January 
21,  1886)  forbidding  expert  testimony  as  to  the  genuineness  of  the  detached 
coupons,  have  both  been  held  valid.     Com.  v.  WeUer,  82  Va.  721,  1  S.  E.  102. 
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Second,  the  legislature  provided  that  nothing  but  gold  and  silyer, 
United  States  treasury  notes,  and  national  bank  notes  should  be  re- 
ceived for  taxes;  that  the  collector  who  received  anything  else  in 
payment  of  taxes  should  be  guilty  of  a  misdemeanor;  and  that  the 
taxpayer  who  was  aggrieved  by  any  steps  taken  by  the  collector  to 
enforce  a  tax  which  he  conceived  to  be  unjust,  illegal,  or  unconstitu- 
tional might  pay  the  taxes  under  protest,  and  sue  within  30  days  for 
a  return  of  the  money,  to  tjie  exclusion  of  all  other  remedy  by  injunc- 
tion, mandamus,  or  otherwise,  the  officer  to  be  protected  and  indem- 
nified by  the  state,  if  acting  in  good  faith.^**  The  United  States  su- 
preme court  has  held  that  the  first  of  these  provisions  is  unconstitu- 
tional, and  that  the  tender  of  tax-receivable  coupons  for  taxes  is  equiv- 
alent to  a  tender  in  gold  coin,  and  withdraws  the  coupon  holder  from 
the  power  and  jurisdiction  of  the  state.***  It  has  also  been  held 
that,  after  such  tender,  an  action  of  trespass  lies  against  the  officer 
making  the  tax  levy  and  taking  proceedings  to  enforce  it,  notwithstand- 
ing the  act  of  the  legislature  to  the  contrary;  ***    that  exemplary 

!•»  Laws  1881-82,  e.  41.  This  act  was  amended  two  years  later,  by  an  act 
requiring  the  collector  to  seal  up  and  mark  aU  coupons  tendered  for  taxes, 
and  requirlDg  their  production  subsequently,  iu  proof  of  the  tender,  and 
prohibiting  actions  of  trespass  or  trespass  on  the  case  against  a  collector  pro- 
ceeding to  levy  the  tax  after  such  tender  of  coupons.    Laws  1883-84,  c.  421. 

140  Poindexter  v.  Greenhow,  114  TJ.  S.  270,  330,  5  Sup.  Ct  903,  962;  Walte, 
G.  J.,  and  Miller,  Bradley,  and  Gray,  JJ.,  dissenting,  on  the  ground  that  the 
suit  is  virtuaUy  against  the  state,  and  the  court  is  therefore  without  Jurisdic- 
tion; while  Matthews,  J.,  held  that  the  collector,  acting  under  l^l  unconsti- 
tutional statute,  was  not  acting  officially.  And  see  the  opinion  of  Matthews, 
J.  (page  299,  114  U.  S.,  and  page  918,  5  Sup.  Ot.),  distinguishing  this  case 
from  Antoni  v.  Greenhow,  107  U.  S.  769,  2  Sup.  Ot  91.  So,  too,  Ghaffln  v. 
Taylor,  116  U.  S.  567,  6  Sup.  Ot.  518;  White  v.  Greenhow,  114  U.  S.  307,  5  Sup. 
Ot.  923,  962.  In  Antoni  v.  Greenhow,  107  U.  S.  769,  2  Sup.  Ot.  91,  and  in 
Moore  v.  Greenhow,  114  U.  S.  338,  5  Sup.  Ct.  1020,  it  was  held  that  the  act  of 
January  14,  1882,  regulating  remedy  by  mandamus  in  such  cases,  and  requir- 
ing prepayment  of  the  tax  and  subsequent  petition  and  proof  of  the  genuine- 
ness of  the  coupons  tendered,  was  a  constitutional  modification  of  the  existing 
remedy,  and  that  a  mandamus  would  not  be  directed  to  the  state  treasurer 
to  receive  the  coupons  for  a  state  tax;  Matthews,  J.,  concurring  in  this  case, 
on  the  ground  that  the  United  States  supreme  court  had  no  Jurisdiction  against 
a  state,  which  was  really  the  defendant  in  the  person  of  its  treasurer. 

1*1  Ohaffln  V.  Taylor,  116  U.  S.  567,  6  Sup.  Ct.  518;  WiUis  v.  MiUer,  29  Fed. 
238;   and  that  a  distress  for  the  taxes  may  be  restrained  by  injunction  after 
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damages  may  be  recovered  in  such  case;  ^^^  that  the  action  is,  therefore, 
within  the  jurisdiction  of  the  United  States  circuit  court,  as  involving 
damages  to  the  amount  of  |500;  ^^*  and  that  such  action  will  be  sup- 
ported by  evidence  of  the  slightest  offer  as  a  tender  where  the  state 
has  required  its  collectors  not  to  receive  such  coupons  for  taxes.*** 

Payment  in  Tokens — Merchandise. 

§  1407.  In  Great  Britain  the  payment  of  wages  in  tokens  has  been 
prohibited  by  statute.**"  In  some  of  the  United  States  the  payment 
of  wages  in  store  orders  is  forbidden  in  certain  cases,**'  and  in  many 
states  the  issuing  of  bills  under  a  certain  sum  is  forbidden.^ *^ 

Bills  and  notes  may  be  made  payable  in  merchandise  by  agree- 

tender  of  coupons,  AUen  v.  Railroad  Co.,  114  17.  S.  311,  5  Sup.  Gt.  925,  962; 
but  not  without  any  allegation  that  the  complainant  is  himself  a  taxpayer  as 
weU  as  coupon  holder,  Marye  v.  Parsons,  114  U.  S.  325,  5  Sup.  Ct.  932,  962. 
And  see  f  390,  supra. 

14S  Willis  y.  Hmer,  29  Fed.  238.     And  see  Stickler  v.  Yager,  Id.  244. 

i«t  Barry  ▼.  Edmunds,  116  U.  S.  550,  6  Sup.  Gt.  501.  And  the  Jurisdiction 
of  the  United  States  court  cannot,  therefore,  be  ousted  by  an  apportionment 
by  the  treasurer  of  a  tender  of  money  for  county  taxes  and  coupons  for  state 
taxes*  80  as  to  reduce  the  amount  tendered  in  coupons  for  state  taxes  below 
$oOO.  Green  t.  Brooks,  28  Fed.  215.  The  United  States  courts  cannot,  how- 
ever, t^ke  jurisdiction  of  such  action  between  citizens  of  Virginia,  by  virtue 
of  the  Civil  Rights  Act  (Rev.  St  §  1979).  Garter  v.  Greenhow,  114  U.  S.  317, 
5  Sup.  Gt  92a  962. 

144  Green  v.  Brooks,  supra. 

14ft  1  &  2  Wm.  IV.   c.  37. 

i4«  This  is  so  in  some  counties  of  NEW  JERSEY,  and  In  some  kinds  of  man- 
ufacturing and  mining  business  (2  Gen.  St.  p.  2342«  §§  5,  6,  10).  So,  in  PENN- 
SYLVANIA (Dig.  p.  2077,  IS  27,  28),  the  statute  requires  that  mining  and  man- 
ufacturing wages  be  paid  monthly  and  in  lawful  money.  But  this  act  has 
been  held  to  be  unconstitutional,  as  "an  attempt  to  prevent  persons  who  are 
sal  juris  from  making  their  own  contracts."  Gordon,  J.,  in  Godcharles  v. 
Wlgeman,  118  Pa.  St  431,  6  Aa  354,  4  Gent.  Rep.  887. 

14T  E.  g.  under  $1.  DELAWARE  (Rev.  Gode,  p.  588,  c.  71,  §  5,  If  issued  by 
individuals  or  co-partnership,  such  issue  being  a  misdemeanor):  MAINE  (Rev. 
St  c  47,  i  25);  MASSAGHUSHTTS  (Pub.  St  c.  204,  §  20);  SOUTH  GARO- 
LINA  (1  Rev.  St  p.  485,  §  1403);  TENNESSEE  (Shannon's  Code,  §  3218,  the 
\asoe  being  a  misdemeanor):  VERMONT  (V.  S.  S  4991).  So,  in  ALABAMA, 
under  a  penalty  of  bearing  interest  at  the  rate  of  1(X)  per  cent  (Gode,  §  1755). 
Or  under  |6.     DELAWARE  (Rev.  Gode,  c.  71,  S  7,  if  notes  of  bank  or  corpora- 
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ment."*  But  such  a  note  is  more  properly  a  contract  for  property; 
e.  g.  a  note  payable  in  United  States  bonds.^^'  If  it  is  payable  in 
money,  a  tender  of  merchandise  is  unavailing.^ "®  But  if  payable  in 
merchandise,  money  may  be  tendered,**^  and,  if  default  is  made  in 
delivery  of  the  merchandise  called  for,  the  amount  becomes  due  in 
money.**'  If  a  note  is  payable  in  portable  goods,  e.  g.  in  salt  or  cot- 
ton, the  place  for  payment  is  the  residence  of  the  payee.*'*  But  if 
the  goods  are  bulky,  like  lumber  or  farm  produce,  the  holder  must  de- 
mand them  at  the  maker's  yard  or  farm  before  he  can  sue  on  the  note 
for  a  money  demand.*'*  Some  cases,  however,  have  held  that  a  prior 
demand  is  not  necessary.*'* 
If  the  maker  tenders  payment  of  such  a  note,  he  must  do  it  In  a 

tion  out  of  the  state);  KENTUCKY  (St.  §|  1350,  1386);  MARYLAND  (Pub. 
Gen.  Laws,  art.  11,  §  23,  par.  5);  MASSACHUSETTS  (Pub.  St.  c.  204.  $  9, 
other  than  bank  notes);  OHIO  (Bates'  Ann.  St.  §  3821-15).  Or  under  $20. 
ARKANSAS  (Sand.  &  H.  Dig.  §  553).  For  the  English  statute  upon  this  sub- 
ject, see  S  106,  supra. 

i«8  E.  g.  by  a  contemporaneous  memorandum  on  the  note,  making  It  payable 
in  cloth.  Fletcher  v.  Blodgett,  16  Vt.  26.  So,  a  note  may  be  paid  In  wheat,, 
if  it  is  delivered  and  received  as  such.  Smith  v.  Hobleman,  12  Neb.  502,  11 
N.  W.  753;  or  in  land,  the  burden  of  proving  such  payment  being  on  the  party 
that  avers  it,  Kelsey  v.  McLaughlin,  10  Neb.  6,  4  N.  W.  361.  So,  if  one 
agrees  to  do  a  certain  thing  on  payment  of  a  note,  and  accepts  goods  in  sat> 
isfactlon  of  the  note  and  surrenders  the  note,  it  is  a  payment.  Bacon  v. 
Lamb,  4  Colo.  578.  As  to  notes  payable  in  merchandise  or  work,  see  §  101,. 
supra. 

i4»  Easton  v.  Hyde,  13  Minn.  90  (Gil.  83). 

iBo  Lang  V.  Waters*  Adm'r,  47  Ala.  625. 

151  Ferguson  v.  Hogan,  25  Minn.  135. 

152  Hardeman  v.  Cowan,  10  Smedes  &  M.  (Miss.)  486;  CampbeU  v.  Clark,  1 
Hemp.  67,  Fed.  Cas.  No.  2,355a. 

153  Goodwin  v.  Holbrook,  4  Wend.  (N.  Y.)  377;  CampbeU  v.  Clark,  1  Hemp. 
67,  Fed.  Cas.  No.  2,355a.  So,  by  statute  In  ILLINOIS  (Hurd's  Rev.  St.  c.  135„ 
§  1);   IOWA  (Code,  §  3057). 

164  Rice  V.  Churchill,  2  Denio  (N.  Y.)  145;  Lobdell  v.  Hopkins,  6  Cow.  (N. 
Y.)  516.  So,  by  statute  In  ILLINOIS  (Hurd's  Rev.  St.  c.  13.*),  §  1);  IOWA 
(Code,  S  3057).  In  Vance  v.  Bloomer,  20  Wend.  (N.  Y.)  196,  it  was  held  that 
a  payment  in  "ready-made  clothing**  might  be  made  in  parcels,  but  must  be 
demanded  before  suit. 

156  CampbeU  v.  Clark,  1  Hemp.  67,  Fed.  Cas.  No.  2,355a;  Stewart  v.  Mor- 
row, 1  Grant,  Cas.  (Pa.)  204.  But  by  statute  in  IOWA,  a  demand  and  a 
refusal,  or  the  allowance  of  a  reasonable  time,  is  necessary.     C!k)de,  §  3056. 
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reasonable  manner,  and  on  notice  before  maturity  as  to  the  place  for 
delivery.* ••  And  the  tender  must  be  of  goods  of  the  quality  called 
for,**^  and  at  the  stipnlated  time."*  If  the  property  is  perishable, 
it  must  be  taken  care  of  by  the  person  making  the  tender  until  it  is 
delivered,  at  the  cost,  howeve?,  of  the  payee.*'* 

Pft3rment  in  Work. 

§  1408.  Work  may  also  be  done  and  received  unSer  an  agreement 
in  payment  of  a  bill  or  note.*^*  And  such  payment  and  agreement 
may  be  proved  by  parol.***  And  it  may  be  shown  by  parol  evidence 
that  work  previously  done  for  one  partner  was  by  subsequent  agree- 
ment accepted  in  satisfaction  of  a  note  held  by  the  partnership.*  •^ 
If  the  note  is  payable  in  specific  work,  the  payee  may  demand  it,  or 
the  maker  may  tender  it  or  the  amount  named  after  maturity.***  If 
payable  at  his  option,  before  maturity,  in  work,  he  must  tender  the 
work  or  be  liable  for  the  money.***  After  default  it  becomes  a  money 
demand,  and  action  may  be  brought  on  it  by  an  assignee. 
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!>•  Bams  Y.  Graham,  4  Cow.  (N.  T.)  452.  Custom  may  reflate  the  manner 
of  delivery,  e.  g.  of  crude  oil  to  be  delivered  in  barrels  furnished  by  the  payee. 
Knight  V.  Petroleum  Co.,  44  Vt.  472. 

i»T  Flsk  V.  Holden,  17  Tex.  408. 

158  Pratt  V.  Graff,  15  Ind.  1. 

i5»  COLORADO  (Mills*  Ann.  St.  §  253);  ILLINOIS  (Hurd's  Rev.  St  c.  135. 
I  2):  IOWA  (Code,  |  3059).  And  if  it  is  sold  by  the  maker  after  tender  and 
refusal,  he  cannot  recover  the  full  contract  price.  Harris  Mfg.  Co.  y.  Marsh, 
48  Iowa.  11. 

i«o  Jennings  t.  Davis,  31  Conn.  134;  and  will  discharge  both  debt  and  lien 
secnring  it,  Martin  v.  Draher,  5  Watts  (Pa.)  544;  and  may  be  proved  under 
a  plea  of  payment,  Hitchcock  v.  Hassler,  16  Neb.  467,  20  N.  W.  306. 

1*1  If  not  an  original  contemporaneous  agreement,  Goodrich  v.  Stanley, 
23  Conn.  79;  although  even  such  agreement  has  been  held  to  be  provable  by 
parol  evidence,  Jones  v.  Snow,  64  Cal.  456,  2  Pac.  28. 

i«2  Camp  ▼.  Page,  42  Vt.  739;  although  the  subsequent  agreement  may  fall 
for  want  of  consideration,  Gimmeson  v.  Butler,  12  111.  App.  399. 

i«3  Johnson  v.  Seymour,  19  Ind.  24.  But  the  maker  may  waive  his  right 
to  insist  on  the  work  as  payment  on  a  note  by  bringing  an  action  for  its  value. 
Sberer  v.  (^ollins,  106  Mass.  417. 

i<4  Nipp  V.  Diskey,  81  Ind.  214;   Schuessler  v.  Watson's  Adm'r,  37  Ala.  98. 

!•&  Sctmier  t.  Fay,  12  Kan.  184. 
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Part  Payment. 

§  1409.  Tender  of  part  of  the  amount  due  on  a  bill  or  note  is  no  de- 
fense even  pro  tanto."'  So,  if  a  not^  matures  on  default  in  pay- 
ment of  interest,  a  subsequent  tender  of  interest  will  not  affect  the 
fact  that  the  principal  has  become  due  by  default.^*^  And  a  suffi- 
cient tender  must  include  statutory  damages  that  are  due,  and,  if 
made  after  suit  begun,  the  costs  of  suit."*  It  is  not  necessary,  how- 
ever, that  it  should  include,  as  a  separate  and  additional  item,  the 
amount  claimed  in  a  subsequent  common  count  for  money  had  and 
received.*** 

The  part  payment  of  a  bill  or  note  operates,  in  general,  as  a  dis- 
charge pro  tanto.*^*  T^us,  a  part  payment  by  the  acceptor  must  be 
taken  into  account  before  reckoning  the  dividend  due  to  the  holder  out 
of  the  proceeds  of  an  attachment.*^*  So,  part  payment  made  by  a 
bankrupt,  before  or  after  bankruptcy,  must  be  deducted  before  proof 
of  claim  against  his  estate.*^ ^  A  dividend  received  is  as  much  a  part 
pavment  as  any  other.*^*  In  like  manner,  cash  received  from  the  pro- 
ceeds of  a  consignment  against  which  a  bill  is  drawn  must  be  cred- 
ited by  the  holder  before  proof  made  against  the  estate  of  a  bank- 
rupt drawer.*'*  And  so,  in  general,  the  proceeds  of  any  collateral 
received  by  the  holder.*'* 

!«•  Byles,  BUls,  234;  Ctotton  v.  Godwin,  7  Mees.  &  W.  147;  Hesketh  v.  Faw- 
oett,  11  Mees.  &  W.  356;  although  the  debtor  may  be  entitled  to  a  set-off  for 
the  residue,  Searles  v.  Sadgrave,  5  El.  &  Bl.  639. 

i«7  Stephens  v.  Association,  76  Ind.  100. 

i«8  Goodwin  V.  Cremer,  18  Q.  B.  757;  Smith  v.  Anders,  21  Ala.  782. 

i«»  Sawyer  v.  Baker,  20  N.  H.  525. 

iTo  Benj.  Chalm.  Dig.  art  233;  Miller  v.  Montgomery,  31  111.  350;  and  may 
be  proved  under  a  plea  of  payment,  Lord  v.  Ferrand,  13  Law  J.  Exch.  111. 

171  Cowperthwaite  v.  Sheffield,  1  Sandf.  (N.  Y.)  416. 

17  2  In  re  Weeks,  13  N.  B.  R.  263,  Fed.  Gas.  No.  17.349. 

178  Lincoln  v.  Bassett,  23  Pick.  (Mass.)  154.  And  after  proof  in  bankruptcy 
with  undue  allow^ance  for  collateral  (which  afterwards  became  unavailable), 
and  a  discharge  granted  on  such  proof,  the  dividend  must  be  deducted  before 
a  corrected  proof  can  be  made.     Ex  parte  Worrall,  1  CJox,  Ch.  309. 

174  Ex  parte  Harris,  2  Low.  5C8,  Fed.  Gas.  No.  6,109. 

17  6  If  the  collateral  has  been  levied  on  and  bought  in,  in  an  Irregular  man- 
ner, it  is  enough  to  credit  the  actual  value  of  the  property.  Duden  v.  Waltz- 
felder,  16  Hun  (N.  Y.)  337. 
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Discharge  on  Part  Pasnnent. 

§  141.0.     !Kveii  after  the  principal  amount  of  a  note  has  been  paid, 
an  action   may   be  maintained  on  a  second  note  given  for  interest 
accrued  Y>ef ore  such  payment;  *^*  or  on  an  agreement  to  pay  snch  in- 
terest, made  at  the  time  the  principal  was  paid.^'^ 

But  payment  of  part  of  the  amount  due  is  not  a  sufficient  considera- 
tion for  a  discbarge  of  the  entire  amount,^' •  and  will  not  bar  a  recov- 
ery of  the  balance,*^*  although  it  has  been  received  in  satisfaction  of 
the  whole,  and  the  note  has  been  surrendered.**®     So,  one  of  several 
]Oint  makers  will  not  be  discharged  by  payment  of  his  proportionate 
s^hare  of  the  entire  amount.*®*     In  like  manner,  part  payment  of  the 
amount  due  is  not  a  sufficient  consideration  for  an  agreement  on  the 
holder's  part  to  extend  the  time  of  payment.*** 

The  rule  that  part  payment  is  not  sufficient  consideration  for  a  com- 
plete discharge  is  confined  to  payment  in  cash,  and  does  not  apply  to 
satisfaction  made  by  note  or  bill;  and  the  tendency  of  the  courts  seems 
to  be  in  favor  of  relaxing  the  rule  as  unreasonable,  and  not  in  ac- 

176  Bobbins  v.  Cheek,  32  Ind.  328.  But  he  could  not  sue,  on  the  original 
note,  for  the  interest  after  the  principal  was  paid,  Comparet  v.  Ewing,  8 
Blackf.  (Ind.)  328;  Moore  v.  Fuller,  47  N.  C.  205;  or  after  payment  of  a 
Judgment  which  did  not  include  the  interest,  Couch  v.  Waring,  9  Conn.  261. 
And  a  bolder  who  has  received  dividends  from  the  insolvent  estates  of  the 
maker  and  indorser,  equal  to  the  fuU  amount  of  the  principal  and  interest 
accrued  up  to  the  date  of  filing  proof  of  his  claim,  cannot  receive  further 
dividends  to  cover  subsequently  accruing  interest,  until  the  claims  of  other 
creditors  are  also  paid  up  to  the  full  extent  proved.  Blake  v.  Ames,  S 
AUen  (Mass.)  318. 

177  The  note  being  surrendered  at  the  time.     Hall  v.  King,  2  Colo.  711. 
iTSByles,  BUls,  232;    Fitch  v.  Sutton,  5  East,  230;    Lathrop  v.  Page,  129 

Mass.  19;   Price  v.  Cannon,  3  Mo.  453. 

iT»  Fen  wick  v.  Phillips,  3  Mete.  (Ky.)  87. 

ISO  Bliss  V.  Sh warts,  65  N.  Y.  444. 

isi  Missouri  Loan  Bank  v.  Garner,  1  Mo.  App.  200.  So,  the  receipt  on  a 
note,  from  one  of  several  guarantors,  of  "his  part  *  *  *  in  full  for  his  part,"^ 
will  not  discharge  him  as  to  the  balance.  Carrier  v.  Jones,  68  N.  C.  127; 
Griffith  V.  Grogan,  12  CaL  317. 

182  Price  V.  Cannon,  3  Mo.  453.  And,  conyersely,  money  paid  for  an  ex- 
tension cannot  be  afterwards  pleaded  by  the  maker  as  a  part  payment. 
Walker  t.  Ylllavaso,  18  La.  Ann.  715. 
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eordance  with  actual  commercial  usage  or  convenience.***  Thus,  part 
payment  by  a  third  party^  received  expressly  in  full  satisfaction,  is 
available  as  such.**^  80,  it  has  been  held  that  the  payment  of  prin- 
cipal, received  in  full  satisfaction  of  principal  and  interest  due,  will 
discharge  the  claim  for  interest.* ^^  So,  where  the  holder  has  accepted 
payment  oi  the  face  of  the  bill,  without  the  costs,  after  suit  brought, 
he  cannot  bring  a  further  action  for  nominal  damages  or  costs.*** 

Part  Pasnnent  by  Joint  Maker — ^Indorser — ^Drawer. 

§  1411.  One  joint  maker  may  pay  part  of  the  note,  and  even  be  dis- 
charged absolutely  by  the  payee,  without  effecting  the  discharge  of 
his  co-makers.**^  And  it  is  expressly  provided  by  statute  in  Virginia 
that  a  creditor  may  release  a  joint  debtor  without  discharging  his  co- 
obligors;  but  he  must  in  such  case  deduct  his  full  share  from  the  bal- 
ance claimed  as  due  from  the  others,  or,  if  the  party  pa>ing  was  a 
surety,  the  amount  actually  paid  by  him  must  be  deducted.*'* 

If  part  payment  is  made  by  the  indorser  of  a  note,  and  discharge 
obtained  by  him  as  a  bankrupt,  the  holder  may  still  prove  the  whole 
amount  of  the  note  as  a  debt  due  from  the  bankrupt  maker,***  or  ac- 
ceptor,**® holding  any  excess  that  may  be  recovered  over  and  above  the 
balance  due  to  him  as  trustee  for  such  indorser.  But  after  receiving 
such  dividend  from  the  indorser's  estate  he  can  only  prove  against  the 
bankrupt  drawer  for  the  balance  I'emaining  due.***     So,  if  the  divi- 

i»»  2  Pars.  Notes  &  B.  217. 

i«*Byle8,  BiUs,  232;    Chit.  Bills,  442;    2  Pars.  Notes  &  B.  217;    Welby  v. 
Drake,  1  Car.  &  P.  557. 

l88Byl«8,  Bills.  232;    2  Pars.  Notes  &  B.  218;    Beaumont  v.  Greathead,  3 
Dowl.  &  L.  631,  2  C.  B.  494. 
i8«  Thame  v.  Boast,  12  Q.  B.  808. 

i«7  Buggies  V.  Patteu,  8  Mass.  480.  So,  in  case  of  judgment  by  cognovit 
against  one  joint  maker,  and  levy  of  part  under  fl.  fa.  against  him.  .  Ayrey 
V.  Davenport,  2  Bos.  &  P.  (N.  R.)  474. 

i***  VIRGINIA  (Code,  c.  135,  §§  2850,  2857). 

»«»  In  re  Ellerhorst,  5  N.  B.  R.  144,  Fed.  Cas.  No.  4,381;   In  re  Souther,  9 
X.   B.  R.  502,  Fed.  Cas.  No.  13,184;    Bx  parte  Talcott,  2  Low.  320,  Fed.  Cas. 
^'0.    13,184. 
^»*  Ex  parte  De  Tastet.  1  Rose,  10. 
^•1  Cooper  V.  Pepys,  1  Atk.  106. 
(2046) 


^3h.  39)  PABT  PAYMSNT   BY   ACCEPTOR.  §   1412 

^end  is  received  from  the  drawer's  estate,  he  can  only  make  proof 
agEiABt  the  acceptor's  estate  for  the  balance  due.*** 


Part  Pasnnent  by  Acceptor — ^Maker. 

S  1412.  If  part  payment  is  made  by  the  acceptor  of  a  bill,  it  will 
not  discbarge  the  drawer,  bnt  will  inure  to  his  benefit  as  a  discharge 
pro  tanto;***  and  proof  can  be  made  against  the  drawer's  estate 
for  the  balance.**^  Bnt  after  part  pa^-m^t  by  an  accommodation  ac- 
ceptor, the  holder  may  still  prove  for  the  entire  amount  against  the 
drawer  accommodated,  and  the  acceptor  (being  in  fact  a  surety)  may 
apply  to  the  court  to  have  all  excess  above  the  balance  due  the  holder 
paid  into  court  for  his  benefit.**^ 

On  the  other  hand,  where  a  bill  is  proved  by  the  holder  against  ac- 
ceptor and  indorser,  and  dividends  are  received  from  both  estates  on 
the  full  amount  of  the  bill,  and  the  balance  of  the  dividend  due  to 
the  holder  from  the  indorsers  estate,  after  paying  the  holder  in  full, 
is  paid  to  the  acceptor  (who  had  been  guarantied  by  the  indorser)  as  a 
dividend  on  the  amount  paid  by  his  estate  to  the  holder,  no  further 
proof  can  be  made  in  favor  of  the  acceptor's  estate  against  the  in- 
dorser's  estate  on  the  ground  of  the  double  liability  incurred  by  the 
indorser.*** 

The  holder  of  a  note  may  prove  for  its  full  amount  against  the  bank- 

!•*  Where  the  bm  was  accepted  for  the  accommodation  of  the  drawer,  Ex 
parte  Tayler,  1  De  Gex  &  J.  302;  In  re  Oriental  Commercial  Bank,  L.  R.  6 
Eq.  582,  although  the  claim  against  the  acceptor  had  been  sworn  to,  and 
JnfonnaUy  entered,  before  the  dividend  from  the  drawer  was  received  or 
declared.  Ex  parte  Royal  Bank  of  Scotland,  2  Rose,  197. 

i»»  Kennedy  v.  Motte,  3  McCord  (S.  C.)  13. 

!•*  Ex  parte  Ryswicke,  2  P.  Wms.  89;  Sohier  v.  Loring,  6  Cush.  (Mass.)  537; 
unless  the  acceptor  was  without  funds  and  paid  the  biU  for  the  drawer's 
accommodation.  Ex  parte  Ryswicke,  supra.  But  he  might  have  proved  his 
^itlre  claim  against  acceptor,  drawer,  and  Indorser  before  receiving  a  divi- 
dend from  the  former.     Sohier  v.  Loring,  supra. 

i»s  Downing  v.  Bank,  2  DIU.  136,  Fed.  Cas.  No.  4,046.  In  this  case,  the 
jicceptor*8  payment  was  made  by  liis  promis.iory  note,  and  the  drawer  be- 
came bankrupt  before  it  matured. 

f  In  re  Oriental  Commercial  Bank,  7  Ch.  App.  99,  affirming  L.  R.  12  Eq. 
Ml. 
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nipt  estate  of  both  maker  and  indorser,^*^  and  will  be  entitled  to  a 
dividend  on  the  full  amount  proved  against  the  indorser's  estate,  after 
receiving  a  dividend  of  one-half  the  entire  amount  from  the  maker's 
estate.* •*  And  this  is  true,  although  he  could  only  have  proved  his 
claim  for  the  balance  after  such  dividend  had  been  received,^**  or  even 
after  it  had  been  declared.*®^ 

The  effect  of  part  payment  as  a  bar  to  the  statute  of  limitations  v^rill 
be  considered  in  a  later  part  of  this  work.  Its  effect  as  a  waiver  of 
demand  or  notice  of  dishonor  has  been  already  considered. 

Foreign  Statutes  as  to  Part  Payment. 

§  1413.  Many  foreign  statutes  require  the  holder  to  receive  any 
partial  payment  that  is  tendered.*®*  This  is  the  rule  in  Germany, 
although  the  bill  may  have  been  accepted  for  the  entire  amount  of  its 
face.^®^  But  it  is  not  required  in  Hungary,  where  the  payment  of- 
fered is  less  than  one-half  of  the  bill.^®'     By  the  Spanish  Code  the 

i»7  Miller's  Estate,  82  Pa.  St.  113;  Blake  v.  Ames,  8  Allen  (Mass )  318. 
National  Mount  Wollaston  Bank  v.  Porter,  122  Mass.  308.  But  in  Illinois 
he  must  collect  what  he  can  from  the  maker  before  suit  against  the  indorser. 
White  V.  Clayes,  32  111.  325. 

i»8  Notwithstanding  a  full  dividend  already  paid  by  the  Indorser's  estate  to 
the  payee  of  the  note  after  its  transfer  to  the  plaintiff,  and  in  Ignorance  of 
such  transfer.  National  Mount  Wollaston  Bank  v.  Porter,  supra.  But  see 
BenJ.  Chalm.  Dig.  art.  234. 

i»»  Ex  parte  Lefebvre,  2  P.  Wms.  407.  So,  after  a  voluntary  part  payment 
by  the  maker.  Ex  parte  Harris,  2  Low.  568,  Fed.  Gas.  No.  6,109.  In  that 
case  he  may  prove  for  the  whole  balance  against  several  bankrupt  indorsers, 
but  cannot  receive,  in  all,  more  than  his  entire  claim.  In  re  Howard,  4  N.  B. 
R.  571,  Fed.  Gas.  No.  6,750. 

800  Ex  parte  Leers,  6  Ves.  644. 

201  BELGIUM  (Gode  Nap.);  DENMARK  (Exch.  Law,  §  58);  FRANCE 
(Gode  Com.  art.  156);  GREEGE  (Code  Nap.);  GUATEMALA  (Ord.  Bilbao. 
§  30);  HAYTI  (Gode  Nap.  §  153);  HOLLAND  (Exch.  Law,  art  168);  HON- 
DURAS (same  as  "Guatemala");  ITALY  (Code  Com.  art.  242);  PORTU- 
GAL (Code  Gom.  arts.  389,  390);  RUSSIA  (Exch.  Law,  art.  612);  SAN 
DOMINGO  (Code  Nap.);  SWEDEN  (Exch.  Law,  §  41);  TURKEY  (Cod€  Nap. 
§  113);   URUCSUAY  (Code  Com.  art  888);   VENEZUELA  (Code  Com.  art.  59). 

202  AUSTRIA  (Exch.  Law,  art.  38);  GERMANY  (Exch.  Law,  art.  38); 
SWITZERLAND   (Ob.  R.  757). 

208  HUNGARY  (Exch.  Law,  S  116). 
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holder  need  not  receive  any  partial  payment.^®^  In  nearly  all  coun- 
tries, however,  a  part  payment,  received  from  the  acceptor  or  maker, 
innres  to  the  benefit  of  the  drawer  and  indorsers.*^^ 

Beceipt  for  Pasrment. 

§  1414.  By  the  law  merchant,  the  person  making  payment  cannot 
demand  a  receipt  from  the  person  receiving  it.^®^  And  it  is  not  a 
snfBci^it  tender  of  payment  if  the  payor  insists  on  a  receipt  in  full 
of  all  demonds.'^^  So,  one  who  tenders  payment  of  a  lost  note  can- 
not insist  on  more  than  a  receipt  for  the  payment  and  a  ciincellation 
of  the  mortgage  securing  it.*®*  But  one  who  pays  a  bill  may  demand 
a  receipt  by  the  statute  now  in  force  in  Great  Britain.***'  And  in  some 
foreign  countries  the  holder  is  required  to  give  a  receipt  on  the  bill  it- 
self acknowledging  payment.*^® 

«•<  BOLIVIA  (Code  Com.  art.  403);  CHILI  (Code  Com.  art.  713);  CO- 
LOMBIA (Code  Com.  art.  456);  COSTA  RICA  (CJode  Com.  art  449);  ECUA- 
DOR (Code  Com.,  as  in  "Spain");  MEXICO  (Code  Ck)m.  art  3JM);  NICAR- 
AGUA (Code  Com.  art  278);  PERU  (Code  Com.  art  457);  SALVADOR  (Code 
Cool  art  455);   SPAIN  (Code  Ck>m.  art  502). 

••JJ  ARGENTINE  REPUBLIC  (Code  Com.  art.  871);  BELGIUM  (Code 
Nap.);  BOLIVIA  (Code  Com.  art.  305);  COLOMBIA  (Code  (3om.  art.  4S4); 
COSTA  RICA  (Code  Com.  art  457);  ECUADOR  (Code  Com.,  as  In  "Spain"); 
FRANCE  (CJode  Com.  art  156);  GREECE  (Code  Nap.);  HAYTI  (Code  Nap.); 
ITALY  (Code  Com.  art  242);  MEXICO  (Code  Com.  art.  402);  PORTUGAL 
(Code  Com.  art  389);  SALVADOR  (Code  Ck)m.  art.  463);  SAN  DOMINGO 
(Code  Nap.);  SPAIN  (CJode  Ctom.  art.  510);  TURKEY  (Code  Nap.);  URU- 
GUAY (Code  Com.  art.  888). 

<••  Edw.  BUls  &  N.  §  784;  Story,  Prom.  Notes,  §  452.  But  such  demand  is 
ImmateiiaU  If  not  objected  to  at  the  time.  Cole  v.  Blake,  Peake,  179.  In 
like  manner.  It  Is  not  necessary  that  the  payee  should  Indorse  the  note  on 
recelying  payment     Osbom  v.  Gheen,  5  Mackey  (D.  C.)  189. 

s«7  Thayer  t.  Brackett,  12  Mass.  450. 

«••  Holton  V.  Brown,  18  Vt  224. 

*••  43  Geo.  III.  c.  126,  §  5.  Although  this  was  formerly  held  not  to  be  the 
rule.  Chit  BUls,  477;  Cole  v.  Blake,  Peake,  179;  Green  v.  Croft,  2  H.  Bl. 
30.  And  be  cannot  demand  a  stamped  receipt  unless  he  can  produce  it  for 
the  other  party  to  sign.    Lalng  v.  Meader,  1  Car.  &  P.  257. 

»»•  AUSTRIA  (Ezch.  Law,  art  39);  CHILI  (CJode  Com.  art  721);  GER- 
MANY (Exch.  Law,  art  39);  HOLLAND  (Exch.  Law,  art  KTT);  HUNGARY 
(Excb.  Law,  |  119);  PORTUGAL  (Code  Com.  art  388);  SWEDEN  (Exch. 
Law.  f  40). 

RANO.aP.-129  (2049) 
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This  is  importcint  chiefly  in  case  of  part  payment,  since  the  instru- 
ment is  generally  canceled  or  given  up  on  pajment  in  full.  Part 
payment,  made  on  a  negotiable  instrument,  should  be  noted  on  the 
paper  itself.***  And  where  the  instrument  comes  into  the  hands  of  a 
bona  fide  holder  for  value  before  maturity,  with  no  memorandum  or 
other  notice  of  part  payment,  it  cannot  be  set  up  as  a  defense  against 
him,**'  even  though  the  prior  holder  promised,  when  he  received  the 
part  payment,  that  he  would  indorse  it.*" 

Surrender  of  Instrument  on  Pasrment. 

§  1415.  WTien  a  bill  or  note  is  paid  in  full,  the  party  who  pays  it 
may,  and  for  his  own  protection  should,  require  that  it  be  surrendered 
to  him.***  And  a  tender  of  payment  of  commercial  paper  will  not 
be  rend(»red  invalid  by  a  demand  for  its  surrender.**'  But  an  offer  to 
pay  upon  surrender  of  the  bill  is  not  itself  equivalent  to  payment,*** 
and  a  valid  tender  cannot  be  conditioned  on  cancellation  of  a  collat- 
eral mortgage,  as  well  as  a  surrender  of  the  note  secured.**^ 

If  the  maker  of  a  note  pays  it  without  taking  a  receipt  or  obtaining 
the  surrender  of  the  instrument,  he  cannot  afterwards  insist  on  its 
surrender  or  cancellation  in  an  action  brought  against  himself  and  the 

211  Chit.  Bills.  477;  2  Edw.  BlUs  &  N.  §  78^;  Cooper  v.  Davles.  1  Esp.  463; 
Kernohan  v.  Durham,  48  Ohio  .St.  1,  2G  N.  E.  982. 

212  Ward  v.  Howard,  88  N.  Y.  74;  Emerson  v.  Cutts,  12  Mass.  78.  So,  of 
payment  in  full  before  maturity.  Best  v.  Crall,  23  Kan.  482.  And  see  f 
1418,  infra. 

21 »  And  the  indorsee  need  not  prove  that  the  note  was  transferred  to  him 
before  maturity.     Wilbour  v.  Turner,  5  Pick.  (Mass.)  526. 

«i4Byles,  Bills,  228;  Chit.  Bills,  480;  2  Daniel,  Neg.  Inst.  255;  2  Para. 
Notes  &  B.  215;  Story,  Bills,  §  448;  Buzzard  v.  Flecknoe,  1  Starkie,  333; 
Hansard  v.  Robinson,  7  Barn.  &  C.  90,  9  Dowl.  &  R.  860;  Davis  v.  Dodd,  4 
Taunt.  002;  McClelland  v.  Bartlett,  3  111.  App.  481.  And  see  §  1131,  supra. 
And  all  parts  that  have  been  accepted  or  protested  should  be  surrendered.  S 
241,  supra.  And  a  bill  cannot  be  held  for  contingent  costs  In  a  pending  bank- 
ruptcy proceeding,  if  the  amount  due,  with  costs  of  suit,  is  tendered.  Cornes 
V.  Taylor,  10  Exch.  441. 

216  Wilder  v.  Seelye,  8  Barb.  (N.  Y.)  408.  And  when  paid  it  must  be  sur- 
rendered, although  it  may  not  have  matured  yet.  Union  Sav.  Ass*n  ▼.  Clay- 
ton, 6  Mo.  App.  587. 

«!•  Williams  V.  Gottschalk,  6  Mo.  App.  597. 

«"  Storey  v.  Krewson,  55  Ind.  397. 
(2050) 
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indoreer  jointly,  although  he  is  entitled  to  a  nonsuit  in  such  case.^"-' 
But  he  may  bring  au  action  of  trover  against  the  holder,  on  his  refusal 
to  surrender  it  after  it  is  paid.*^*     If  a  bill  is  not  surrendered,  the 
presumption  is  that  it  is  not  paid."®     And  if  a  holder  by  delivery 
from  the  payee  dies,  and  the  bill  is  found  in  his  possession,  and  put 
into  amt  by  his  administrator  in  the  name  of  the  payee,  the  plaintiff 
will  not  be  liable  for  costs,  although  the  bill  was  in  fact  paid.^*^    So, 
il  a  note  is  renewed,  the  original  note  will  be  presumed  to  have  been 
surrendered,   and  need  not  be  produced  in  an  action  upon  the  re- 
newal;^*' and  it  will  not  be  a  defense  to  the  renewal  that  the  plain- 
tiff agreed  to  surrender  the  original  note,  and  has  failed  to  do  so.^^' 
But  it  has  been  held  in  such  case  that  judgment  may  be  stayed  until 
it  is  produced  and  given  up.^^*     And  where  the  bill  is  a  foreign  bill  in 
several  jmrts,  an  agreement  for  its  surrender  is  not  satisfied  by  the 
surrender  of  one  part.**' 

Lost  Instruments. 

§  1416.  If  the  bill  or  note  is  proved  to  have  been  lost,  its  surren- 
der cannot,  of  course,  be  required.*^*  It  was  formerly  held  that  an 
acceptor  could  not  be  compelled,  at  law,  to  pay  a  lost  bill,  even  on  an 
offer  of  indemnity.- ^^  But  if  due  indemnity  is  offered  to  the  maker, 
he  may  be  required  to  pay  a  note  on  proof  of.  its  loss;  ^^^  especially 
where  it  was  not  indorsed,  and  public  notice  was  given  of  the  robbery 
in  which  it  was  lost  many  years  before.^**     Where  a  note  has  been 

2i«  Mercantile  Bank  v.  Pettigrew,  74  N.  C.  326. 

ait  Otisfield  v.  Mayberry,  (S3  Me.  197. 

220  Chit.  BiUs,  446;  Buzzard  y.  Fiecknoe,  1  Starkie,  333:  Brembridge  ▼. 
Osborne,  Id.  374.  But  its  not  being  sturendered  is  immaterial  as  evidence 
of  fraud  in  a  conveyance  based  on  it  and  other  valtiable  consideration.  How- 
ard T.  Rynearson,  50  Mich.  307,  15  N.  W.  486. 

"1  Horton  r.  Blair,  2  Bailey  (S.  C.)  545. 

»*  Lyman  t.  Bank,  12  How.  244. 

sss  It  appearing  that  he  was  ready  to  surrender  it,  and  had  never  refused 
to  do  so.     Fleiss  y.  Hellery,  4  Mo.  App.  506. 

«2*  Raisin  y.  Thomas,  88  N.  C.  148. 

a2»  Kearney  y.  West  Granada  Mining  Co.,  1  Hurl.  &  N.  412. 

«»•  Wain  y.  Bailey,  2  Perry  &  D.  507. 

22T  story,  Bills,  9  448. 

»«»  Bridgeford  v.  Manufacturing  Co.,  34  Cobn.  &46. 

*«•  Lewis  V.  Petayyin,  14  Mart  (La.;  N.  S.)  4. 
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removed  with  other  assets  of  a  bank,  by  military  orders^  on  aocouot 
of  the  war,  the  maker  will  still  remain  liable  for  interest,  unless  be  can 
prove  an  actual  tender.^*®  But  if  a  tender  is  not  accepted  becaust^ 
the  note  is  mislaid,  the  liability  for  interest  will  end  with  the  tendar.'^* 
A  certificate  of  deposit  payable  in  ^'current  funds"  is  a  nonnegotiable 
note,  and,  after  its  loss,  recovery  may  be  had  against  the  maker  with- 
out the  necessity  for  a  bond  indemnity.*'*  So,  if  a  bank  note  is  cut 
in  two  for  the  purpose  of  safe  transmission  by  mail,  neither  half  it* 
any  longer  negotiable;  and,  in  case  of  the  loss  of  one  half,  recovery 
may  be  had  on  the  other  on  proof  of  the  holder's  title.*" 

Nonnegotiable  InstnimentB — Surrender  by  Mistake— Fraud. 

§  1417.  In  genera],  if  a  bill  is  uot  negotiable,  it  may  be  safely  paid 
without  being  actually  surrendered  by  the  holder.*'*  And  payment 
of  a  nonnegotiable  note  to  the  payee  will  be  good,  if  the  maker,  has  no 
notice  of  its  transfer,  although  it  is  not  produced  at  the  time  it  is 
paid.*"' 

Sometimes  a  note  is  surrendered  by  mistake;  e.  g.  where  the  holder 
thinks  it  has  been  paid.  In  such  case  the  maker  will  ronain  liable 
for  the  balance,  notwithstanding  the  surrender  of  the  note.*"*  But 
where  a  pledgee  of  the  note  has  surrendered  it  to  his  pledgor  (the 
payee)  on  receiving  his  check  for  it,  and  he  surrenders  it  to  the  maker, 
the  pledgee  cannot  afterwards,  on  the  dishonor  of  the  check,  recover 
the  note  from  the  maker.*"'  And  if  the  payee  pretends  to  surrender 
the  note  on  its  payment  to  him,  and  fraudulently  substitutes  another 
paper,  and  assigns  the  note  before  maturity  (but  without  indorsement) 

280  Gates  v.  Bank,  12  Heisk.  (TenD.)  325. 

2>i  Dent  V.  Dunn,  3  Camp.  296. 

23  2  National  State  Bank  v.  Ringed  51  Ind.  393. 

««»  Hinsdale  v.  Bank»  6  Wend.  (N.  Y.)  378;  notwithstanding  publication  of 
notice  by  the  bank  that  it  would  not  pay,  Bank  of  the  United  States  v.  Sill, 
6  Conn.  1C8.  But  In  Virginia  the  holder  must  offer  indemnity  as  well  as 
prove  his  title,  and  can  recover  no  intorost  or  costs  until  he  does  so.  Farmers' 
Bank  v.  Reynolds,  4  Rand.  (Va.)  186. 

284BylGS,  Bills,  233;  Chit.  Bills,  446;  2  Edw.  Bills  &  N.  fi  787;  Wain  v. 
Bailey,  10  Adol.  &  El.  616,  2  Perry  &  D.  507. 

285  Hart  V.  Freeman,  42  Ala.  5(i7. 

««•  Banks  v.  Marshall,  23  Cal.  223. 

«tT  Citizens'  Nat.  Bank  v.  Hooper,  47  Md.  88. 
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to  a  bona  fide  pnrchafier,  the  payment  will  be  good  as  against  such 
purchaser,  nnlefis  he  can  prove  that  the  fraudulent  substitution  was 
due  to  the  maker's  own  negligence.*'* 


Surrender  on  Payment  before  Maturity. 

§  1418.    Where  a  negotiable  bill  or  note  is  paid  before  maturity, 
it  is  especially  important  that  it  should  be  surrendered  to  the  payor, 
and  farther  negotiation  thereby  prevented.     And  if  payment  is  made 
to  the  payee,  and  the  note  is  not  surrendered,  but  Is  afterwards  trans- 
ferred before  maturity  to  a  bona  fide  holder,  the  holder  may  recover 
against  the  payee  in  an  action  for  money  had  and  received  to  his  use.*'^ 
Possession  of  such  a  note  indorsed  by  the  payee  in  blank  is  presumptive 
»^videnee  that  the  holder  is  a  bona  fide  purchaser,  and  payment  to  the 
payee  is  no  defense  without  further  proof.***     And  an  accommodation 
acceptor  cannot  set  up  a  payment  of  the  bill  by  the  drawer  to  the  payee 
a8  a  defense,  even  against  one  who  afterwards  took  it  from  the  payee 
ii8  (rollateral,  without  notice  and  after  maturity.**^     But  if  the  pledgee 
has  taken  the  note  before  maturity,  with  knowledge  that  the  maker 
had  already  paid  it  to  the  payee  upon  his  receipt,  he  will  take  it  sub- 
jtM't  to  the  defense  of  such  payment.'**     In  the  absence  of  laches,  how- 
♦»ver,  a  certificate  of  deposit,  '^payable  on  the  return  of  this  certificate 
properly  indorsed,"  may  be  recovered  against  the  maker  by  a  bona  fide 
holder,  notwithstanding  a  previous  payment  to  the  original  depos- 
itor."* 
If  payment  of  a  bill  or  note  is  made  to  the  payee,  but  the  paper  is 

2<s  Mmer  V.  Tharel,  75  N.  G.  148. 

««•  Connecticut  &  P.  R.  R.  CJo.  v.  Newell,  31  VL  364;  Best  v.  Orall,  23  Kan. 
:*A2.  But  the  maker  could  not  recover  from  the  payee  a  payment  voluntarily 
made  upon  the  payee's  guaranty  against  damage  from  loss  of  the  biU.  Alex- 
ander V.  Strong,  9  Mees.  &  W.  733. 

S40  Paris  v.  Moe,  60  6a.  90. 

2«i  Bosanquet  v.  Dudman,  1  Starlcie,  1. 

=««  White  V.  Kibllng,  11  Johns.  (N.  Y.)  128.  So,  if  purchased  long  after  ma- 
tarity,  without  notice  (a  receipt  acknowledging  payment,  and  promising  to 
''i^iTe  up  the  note  when  called  for,"  being  no  authority  to  the  payee  to  reissue 
it).    American  Bank  v.  Jenness,  2  Mete.  (Mass.)  288. 

s«s  National  Bank  of  Ft  Edward  v.  Washington  Co.  Nat  Bank,  6  Hun 
<N.  Y.)  606.  In  this  case  seven  years  had  elapsed  since  the  date  of  the  cer- 
Uflcate. 
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not  produced  or  surrendered  by  the  payee,  and  has  been  previously 
transferred,  the  purchaser  will  not  be  affected  by  such  payment.*** 
But  a  part  payment  to  the  payee  will  be  good  in  such  case,  if  the  pur- 
chaser holds  the  note  as  collateral  for  a  debt  that  is  fully  covered  by 
the  balance  still  left  unpaid.**'  And,  conversely,  payment  to  a 
pledgee  whose  claim  was  paid,  and  who  did  not  then  surrender  the 
note,  but  has  since  returned  it  to  the  payee,  will  not  be  binding  upon 
the  payee.*** 

Statutee  Bequiring  Surrender  on  Payment* 

§  1419.  By  the  California  Code,  one  who  pays  a  negotiable  instru- 
ment may  demand  its  surrender,  or,  if  the  party  receiving  payment  has 
a  right  to  retain  the  paper,  he  may  demand  a  receipt  or  release  on  the 
instrument  itself,  or  a  bond  of  indemnity,  if  it  is  lost.**'  In  Vermont, 
a  release  must  be  given  if  the  instrument  is  destroyed;  and,  where 
pajTuent  is  made  in  other  cases  by  an  indoi*ser  or  surety,  he  may  re- 
cover the  amount  paid  and  be  discharged  from  his  liability,  if  the 
holder  fails  to  surrender  the  bill  on  such  payment.*** 

In  other  countries,  surrender  of  the  bill  is  necessary  to  a  complete 
discharge.***  And  in  case  of  partial  payment  the  receipt  must  be 
indorsed  on  the  instrument. *°*  And  some  statutes  require  the  surren- 
der of  any  part  that  has  been  accepted,**^  or  indemnity,  in  default  of 
such  surrender,**^*  in  order  to  effect  a  complete  discharge  as  against 

244  Gosling  v.  Griffin,  13  Alb.  Law  J.  173;  Mayo  v.  Moore,  28  111.  428.  So, 
if  It  has  been  transferred  or  pledged  as  collateral,  Griswold  v.  Davis.  31  Vt. 
390;  the  pledge  having  been  made  before  the  note  became  due,  Best  v.  Crall, 
23  Kan.  342. 

24  5  Grant  v.  Kidwell,  30  Mo.  455. 

246  Wheeler  v.  Guild,  20  Pick.  (Mass.)  545. 

247  CALIFORNIA  (Civ.  Code,  §  3137);  NORTH  DAKOTA  (Rev.  Codes,  I 
4894);   UTAH  (Rev.  St.  §  1592);   WYOMING  (Laws  1888,  c.  70,  |  42). 

248  VERMONT  (V.  S.  §  2309). 

249  AUSTRIA  (Exch.  Law,  art.  39);  GERMANY  (Exch.  Law,  art.  39); 
LOWER  CANADA  (Civ.  Code,  art.  2315). 

2 BO  GERMANY  (Exch.  Law,  art.  39);   AUSTRIA  (Exch.  Law,  art  39). 

261  SWEDEN  (Exch.  Law,  §  40). 

262  CHILI  (Code  Com.  art.  718);  COLOMBIA  (Code  Com.  art.  458);  COSTA 
RICA  (Code  Com.  art.  451);  ECUADOR  (Code  Cora.,  as  in  "Spain");  MEXIOO 
(Code  Com.  art.  396);  PERU  (Code  Com.  art  459);  SALVADOR  (Code  Com. 
art.  457);   SPAIN  (Code  Com.  art  504). 
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bona  fide  holders  of  the  instrument.**"  Others  require  a  surrender 
of  all  parts  that  have  been  accepted  and  indorsed,*'**  or  protested,**** 
or  of  all  parts  that  have  been  received."®  But*  if  a  bill  has  been  lost, 
the  holder  may  demand  a  deposit  of  the  amount,  and  may  protest  the 
bUl  if  it  is  refused.*'^ 


«»»  HOLLiANO  (Kxch.  Law,  art.  161). 

*»*  HUNGARY  (Exch.  Law,  $  120). 

«»»  DKNMARK  (Exch.  Law,  f  63). 

«»«OHILiI  (Code  Com.  art.  721). 

«*7  BOLIVIA  (Code  Com.  art.  406);  COIX)MBIA  (Code  Com.  art.  461); 
COSTA  RICA  (Code  Com.  art.  454);  DENMARK  (Exch.  Law,  $  62);  ECUA- 
DOR (Code  Com.,  as  In  ''Spain");  MEXKX)  (Ck)de  Com.  art.  309);  SALVADOR 
(Code  Com.  art.  460) ;   SPAIN  (Code  Com.  art.  GOT). 

(2055) 
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II.  Payment — By  Whom  Made. 

$  1420.    Payment  by  Acceptor. 

1421.   By  Accommodation  Acceptor. 

1422.  Reissue  by  Acceptor. 

1423.  Payment  or  Purchase— Question  of  Intention, 

1424.  Discount  by  Drawee. 

1425.  Payment  by  Maker. 

1426.    By  Joint  Maker. 

1427.    By  Drawer. 

1429.    By  Indorser. 

1431.  Action  by  Indorser. 

1432.  Payment  by  Indorser  after  Judgments 

1433.  Acceptor  Liable  to  Indorser. 

1434.  Reissue  by  Indorser. 

1435.  Payment  by  Principal— Surety. 

1437.    Supra  Protest. 

1438.    By  Stranger. 

1441.  Place  of  Payment— As  Agent. 

1442.  Funds  Provided  and  Lost 

Payment  by  Acceptor. 

§  1420.  The  payment  of  a  bill  or  note,  in  order  to  be  a  discharge 
of  the  instrument,  should  be  made  by  the  acceptor  or  maker,  or  by 
some  one  for  him.^*^*  In  general,  payment  made  by  the  acceptor  ex- 
tinguishes the  bill,^***  and  discharges  all  parties  to  it^*®  And  even 
if  the  amount  paid  by  him  is  less  than  the  face  of  the  bill,  it  will 
discharge  the  drawer,^'^  although,  if  paid  by  the  acceptor  in  a  suit 
pending  against  acceptor  and  drawer  jointly,  the  drawer  might  still 

a 68  Byles,  BlUs,  224;  BenJ.  Chalm.  Dig.  art.  234;  Chit.  Bills,  442;  2  Pars. 
Notes  &  B.  216.  If  made  by  the  acceptor,  he  Is  sometimes  said  to  '^retire"  the 
blU.     2  Daniel,  Neg.  Inst.  269;  2  Edw.  Bills  &  N.  §  725. 

«59  Elsam  V.  Denny,  15  0.  B.  87. 

2«o  BenJ.  Chalm.  Dig.  art  234;  Story,  Bills,  §  410;  Including  a  co-acceptor, 
who  may,  however,  be  liable  for  contribution,  Harmer  v.  Steele,  4  Exch.  1. 
And  see  Robertson  v.  Smith,  18  Johns.  (N.  Y.)  459;  Boardman  v.  Paige,  11  N. 
H.  431. 

261  Tassell  v.  Lewis,  1  Ld.  Raym.  743;  especially  if  received  from  the  ac- 
ceptor under  an  agreement  on  the  holder's  part  that  the  acceptor  should  not 
be  called  upon  to  pay  more,  De  La  Torre  v.  Barclay,  1  Starkle,  7. 
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remain  liable  for  costs.* *^     Part  payment,  however,  through  a  sale 

of  collatersd  received  from  the  acceptor,  and  surrender  and  canceUation 

ot  the  bill  by  bini,  will  not  prevent  the  holder  from  proceeding  to  en 

force  other  collateral  received  from  the  drawer,  although  the  ultimate 

remedy  ol  the  drawer  against  the  acceptor  may  have  been  impaired 

by  the  surrender  and  cancellation  of  the  bill.***    But  if  the  acceptor 

pays  part  of  the  bill,  and  gives  his  bond  and  warrant  for  the  balance, 

the  indoTser  will  be  discharged.*** 

Payment  by  Accommodation  Acceptor. 

§  1421.  Payment  by  an  accommodation  acceptor  extinguishes  the 
bill,  even  as  against  the  drawer  who  has  been  accommodated  by  the 
acceptance,  so  far  as  regards  the  acceptor's  rights  against  the  drawer 
on  the  bill.***  But  such  acceptor  may  hold  the  drawer  liable  on  an 
implied  contract  for  his  indemnity,  if  none  is  expressed.***  And  hv 
may  recover  against  all  the  drawers,  although  one  was  a  surety  for 
the  others,  and  was  known  to  the  acceptor  to  be  such  when  he  ac- 
cepted the  bill.**^  If,  on  the  other  hand,  he  has  paid  the  bill  out  of 
the  funds  of  the  principal  drawer  in  his  hands,  it  will  discharge  an 
acconmiodation  drawer  also.*** 

The  law  implies  a  contract  on  the  drawer's  part  to  indemnify  om*^ 
who  accepts  a  bill  for  his  accommodation.**^     And  if  the  drawer  is 

3«s  London  &,  Suburban  Bank  v.  Walkinshaw,  25  Law  T.  (N.  S.)  704. 

2«s  Yslesias  v.  Bank,  3  C.  P.  DIt.  00. 

364  EnglUh  V.  Darlej,  2  Bos.  &  P.  61. 

265  2  Daniel,  Neg.  Inst  263;  2  Bdw.  BlUs  &  N.  $  722.  And  he  cannot  re- 
<*oTer  interest  after  payment  at  the  rate  expressed  In  the  draft,  but  only  at 
the  rate  fixed  by  law.     Martin  ▼.  Muncy,  40  La.  Ann.  190,  3  South.  640. 

«•«  BenJ.  ChaJm.  Dig.  art.  230;  2  Bdw.  Bills  &  N.  f  722;  Story,  Bills,  8 
420;  CfartBtlan  v.  Keen,  80  Va.  369.  And  in  such  action  the  bill  is  evidence 
of  the  amount  paid.  2  Daniel,  Neg.  Inst  284.  But  where  the  drawer  re- 
quested him  to  accept  and  charge  to  a  third  party,  he  cannot  look  to  the* 
drawer,  unless  he  acted  as  his  agent  Bell  v.  Davidson,  3  Wash.  G.  C.  326.. 
Fed.  Gaa.  No.  1,248. 

i«7  Snydam  v.  Westfall,  2  Denio  (N.  Y.)  206,  reversing  4  HiU  (N.  Y.)  211/ 
and  overruling  Wing  v.  Terry,  5  HiU  (N.  Y.)  160.  See.  too,  Griffith  v.  Reed. 
21  Wend.  (N.  Y.)  502;  Story,  Bills,  $  420. 

«••  Brander  v.  Phillips,  16  Pet  12L 

s«»  Dickerson  v.  Turner,  15  Ind.  4.     But  the  right  of  action  does  not  arise 
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insolyent,  the  accommodatioii  acceptor  may,  on  payment  by  him,  be 
subrogated  in  equity  to  the  position  of  the  holder.*'®  And  after  pay- 
ment he  may  enforce  collateral  pledged  for  his  security,^'*  or  sue  on 
a  mortgage  given  to  indemnify  him.'^^  But  until  he  has  paid  the 
bill  he  can  neither  sue  the  drawer  nor  foreclose  a  mortgage  given  for 
his  security.* '■ 

An  acceptor  may  also  bring  suit  against  the  person  for  whose  ac- 
count the  bill  was  drawn,  where  such  person  requested  him  to  accept 
the  bill  ^^against  properly  indorsed  biUs  of  lading  of  8,000  bushels  of 
wheat  per  Anna  on  our  account/'  although  the  bills  of  lading  (on  the 
strength  of  which  the  acceptance  was  given)  proved  to  have  been  forged 
by  the  drawer  of  the  bill  of  exchange.*'* 

Beissue  by  Acceptor. 

§  1422.  If  the  bill  is  in  the  acceptor's  possession  at  maturity,  it  is 
prima  facie  evidence  of  its  payment,*"*  although  he  may  be  only  one 
of  several  joint  acceptors.*''     And  after  an  acceptor  has  paid  a  bill 

until  the  acceptor  has  paid  and  thereby  discharged  the  drawer.  Porter  v. 
Sandldge,  32  La.  Ann.  449.  W" 

«7o  Bank  of  Toronto  v.  Hunter,  4  Bosw.  (N.  Y.)  646.  And  the  maker  of  a 
collateral  mortgage  cannot  object  to  the  payment  after  16  years,  although 
the  bill  is  slightly  mlsdescrlbed  In  the  mortgage.    Byers  v.  Fowler,  14  Ark.  86. 

271  Even  against  an  attaching  creditor  of  the  drawer.  Piintup  v.  Johnson, 
19  Ga.  73. 

27  2  Spiiier  V.  Creditors,  16  La.  Ann.  292;  but  only  if  the  mortgage  (made 
by  the  drawer  of  the  bill)  is  expressly  for  his  indemnity,  since  the  bill  is  pre- 
samptively  the  debt  of  the  acceptor,  Salaun  v.  Helf.  4  La.  Ann.  575.  So, 
if  the  payment  was  made  by  the  drawer's  note  with  the  acceptor  and  Indorser 
of  the  original  bill  as  sureties,  and  the  acceptor  paid  the  note,  and  the  mort- 
gage was  made  to  the  indorser  for  his  personal  indemnity.  Gomez  y.  Laz- 
arus, 16  N.  0.  205. 

278  Planters*  Bank  v.  Douglass,  2  Head  (Tenn.)  699;  nor  can  the  holder  fore- 
close such  mortgage.  And  an  acceptor  cannot  sue  a  third  party  on  an  express 
guaranty  until  he  has  paid  the  bill.    Chilton  v.  Whiffen,  3  Wils.  13. 

«T4  Woods  V.  Thiedemann,  1  Hurl.  &  C.  495.  The  acceptor  had,  in  this  case, 
charged  the  payment  in  his  account,  and  it  was  not  disputed  for  two  years. 

37  6  Hays  V.  Samuels,  55  Tex.  560;  even  though  he  holds  it  as  executor, 
Benj.  Chalm.  Dig.  art.  238. 

27«BenJ.  Chalm.  Dig.  art.  238;    Story,  BiUs,  $  443;    Harmer  v.   Steele,  4 
Ezch.  L 
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of  exchange  lie  cannot  reissue  it  as  against  a  co-acceptor  ^^^  or  draw- 
er."* 

If,  however,  the  acceptor  discounts  or  purchases  a  bill  before  its 
maturity  (aa  "he  may  do),  he  can  reissue  or  transfer  it  like  any  other 
purdiafier,  and  prior  parties  will  remain  liable  to  his  indorsee.^^*    But 
il  the  acceptor  purchases  a  bill  before  its  maturity,  and  the  drawer 
afterwards,  before  maturity,  countermands  its  payment  because  of  fail- 
ure of  coiiBideratioDy  the  bill  will  be  subject  to  such  defense  in  his 

Payment  or  Purchase — Question  of  Intention. 

I  1423.  Where  a  bill  is  discounted  by  the  bank  at  which  it  is  pay- 
able by  the  terms  of  the  acceptance,  and  is  afterwards  transferred  by 
indorsement,  before  maturity,  and  paid  by  the  bank  at  maturity,  it  is 
a  question  for  the  jury  to  determine  whether  the  bank  paid  it  as  agent 
far  the  acceptor  or  as  indorser;  ^^^  and,  in  the  latter  case,  suit  would 
lie  against  the  drawer,  but  not  in  the  former.  And  where  the  bank 
takes  a  general  receipt,  it  may  be  evidence  of  a  purchase  instead  of 
a  payment  as  agent  for  the  acceptor  or  drawer.^ "^ 

Wliether  a  transaction  of  this  sort  amounts  to  a  payment  or  a  pur- 
chase of  the  bill  is  purely  a  question  of  intention  for  the  jury  to  de- 
termine; *••   and  the  intention  of  both  parties  must  concur  in  a  pur- 
ser Harmer  v.  Steele,  supra. 

«'»2  Daniel.  Nep.  Inst.  205.  But  where  the  acceptor  gave  a  mortgage  to- 
the  drawer,  and  received  back  the  uncanceled  bill,  and  transferred  it  to  a  bona 
Me  holder,  it  has  been  held  that  the  drawer  is  liable  to  such  holder,  the 
acceptor  s  action  not  amounting  to  a  payment  Morley  v.  Culverwell,  7  Mees. 
St  W.  174. 

S7»  go  held,  as  to  the  drawer,  in  Attenborough  v.  Mackenzie,  25  Law  J. 
Bxch.  244;  and  as  to  an  indorser  who  indorsed  before  acceptance,  In  Rogers 
▼.  Gallagher,  49  111.  182;   Swope  v.  Ross,  40  Pa.  St.  18G. 

««o  Stark  v.  Alford,  49  Tex.  280. 

>•!  Bytes,  Bills,  226;  Benj.  Ghalm.  Dig.  art.  234;  PoUard  t.  Ogden,  2  El.  A 
Bk  4o9.  In  this  case  the  acceptor's  account  was  overdrawn,  and  he  failed 
on  the  day  the  bill  became  due,  and  the  jury  found  that  the  bank  paid  as  in- 
dorser. which  the  bank  might  do  without  so  informing  the  holder. 

292  Graves  t.  Key,  3  Bam.  &  Adol.  313;   Hubbard  v.  Jackson,  4  BIng.  390; 

1  Moore  A  P.  11. 

»M  Kyne  v.  Erskine,  7  Mo.  App.  591;  Dougherty  v.  Deeney,  45  Iowa,  443;. 
although  the  payment  is  made  by  one  who  is  not  a  party  to  the  bill,  Wil- 
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chase  and  sale  of  the  bill.***  If  it  is  a  payment  when  made,  it  can- 
not afterwards  be  turned  into  a  purchase  by  a  subsequent  indorsem^it 
of  the  instrument.*"  And  by  the  law  of  Holland,  if  the  drawee  ac- 
cepts and  pays  a  renewal  bill,  it  is  a  payment,  and  not  a  purchase,  and 
his  taking  an  assignment  of  the  original  collateral  mortgage  is  no  evi- 
dence of  an  intention  to  keep  the  bill  alive.*'* 

Discotizit  by  Drawee. 

§  1424.    The  drawee  of  a  bill  may  discount  it  after  refusing  to  ac- 
cept, and  may  sue  the  drawer  upon  it**^     He  may  or  may  not  be 

coxon  V.  Logan,  91  N.  G.  449;  Swope  v.  Lefflngwell,  72  Mo.  348.  As  to  such 
payments,  see  $  1438,  infra. 

284  2  Daniel,  Neg.  Inst  251;  2  Edw.  Bills  &  N.  $  728.  If  a  note  Is  once  paid. 
it  cannot  be  upheld  as  a  subsisting  debt  by  a  mere  legal  fiction  of  equitable, 
assignment.  Rolfe  t.  Wooster,  58  N.  H.  526.  The  following  have  been  held 
to  be  a  purchase:  By  equitable  pledgee,  note  not  canceled.  Carter  t.  Burr, 
113  U.  S.  737,  5  Sup.  Ct.  713;  by  bank  acting  as  holder's  agent  on  return  from 
clearing  house,  Holm  v.  Bank,  28  C.  C.  A.  297,  84  Fed.  119;  by  maker  pro" 
curing  surrender  of  note  for  satisfaction  of  a  Judgment  against  the  payee,  and* 
delivering  the  note  to  the  judgment  creditor,  Flournoy  v.  Harper,  81  Ala.  497, 
1  South.  545;  by  agent  who  sold  paper,  taking  up  coupons  as  business  custom. 
Champion  v.  Investment  Co.,  45  Kan.  103,  25  Pac.  590;  by  officer  of  collecting 
bank,  supposing  he  had  made  default,  and  taking  transfer  from  bank,  Fo- 
garty  v.  Wilson,  30  Minn.  289,  15  N.  W.  175;  by  a  guarantor  after  discontin- 
uing previous  express  agreement  to  pay  checks  of  drawer,  Yoltz  y.  Bank,  158 
111.  532,  42  N.  E.  G9.  And  the  following  have  been  held  to  be  a  payment:  By 
bank,  having  running  account  with  maker,  marking  the  paper  paid,  and 
charging  it,  and  taking  from  maker  other  unsecured  notes,  United  Waterworks 
Co.  V.  Farmers'  Loan  &  Trust  Co.,  27  C.  C.  A.  92,  82  Fed.  144;  by  collecting 
hank  having  no  power  to  sell  (to  discharge  surety).  Fuller  v.  Bennett,  55  Miota. 
357.  21  N.  W.  433;  by  guarantor  taking  up  note  indorsed  "without  recourse," 
and  holding  as  against  later  notes  secured  by  same  collateral,  Ferree  v.  Trust 
Co.,  21  O.  0.  A.  83,  74  Fed.  7C9.  The  question  is  one  of  agreement  between 
the  holder  and  the  third  person  making  payment,  irrespective  of  the  under- 
standing of  the  maker  of  the  note  with  such  third  person.  Binford  y.  Adams, 
104  Ind.  41,  3  N.  K.  753. 

2  8S  Moran  v.  Abbey,  58  Cal.  163;  or  by  a  subsequent  agreement  that  a 
receipt  already  indorsed  should  take  effect  as  a  transfer,  McCoon  y.  Biggs,  2 
Hill  (N.  Y.)  121. 

2  86  Wilkinson  v.  SImson,  2  Moore,  P.  0.  275. 

2 87  Desha  v.  Stewart,  C  Ala.  852. 
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iinder  an  obligation  to  the  drawer  to  accept  and  pay  the  bill."*  Hios, 
a  bank  is  liable  to  its  depositors,  by  implied  agreement,  to  pay  their 
'Jiecks  when  presented,*  ••  or,  if  not  then  in  fnnds,  within  a  reasonable 
time  after  receiving  funds;  *••  and  it  cannot  refuse  to  pay  a  check  on 
mere  suspicion  of  fraud  on  the  drawer's  part  (an  executor  or  trustee) 
against  the  trost  f  unds.'*^  But  a  London  bank  may,  by  custom,  refuse 
payment  of  a  postdated  check  even  on  the  day  it  bears  date.'^* 


Pasrment  by  Maker. 

I  1425.     If  a  promissory  note  is  paid  by  the  maker,  it  is,  in  general, 

t^xtinguisbed,^*'  and  the  payment  discharges  the  indorsers  and  sure 

ties.***      Whether  the  payment  was  made  by  the  maker  or  by  an  in 

dorser  is  a  question  of  fact  for  the  jury.'**     A  note  ceases  to  be  nego 

tiable  after  it  is  paid.*^*     But  a  bill  or  note  may  be  reissued  aftei*  it 

>•>  See  %  580,  supra. 

!••  RoUn  V.  steward,  14  G.  B.  595;  but  not  to  pay  checks  in  excess  of  tlie 
drawer's  deposit,  Decatur  Nat.  Bank  t.  Murphy,  9  Bl.  App.  IIZ 

>••  ManetU  t.  WUUams,  1  Bam.  &  AdoL  415. 

>•!  Gray  ▼.  Johnston,  3  H.  L.  Cas.  1. 

>M  Emannel  ▼.  Robarts,  9  Best  &  S.  121. 

2ts  Ballard  r.  Greenbush,  24  Me.  336.  And  see  $  682,  supra.  And  It  cannot 
afterwards  be  transferred  by  him,  as  against  other  parties,  although  indorsed 
to  him  by  the  last  holder.  Long  v.  Bank,  1  Litt  (Ky.)  290.  But  it  has  been 
held  that  receiving  a  town  order  in  payment  of  taxes  is  not  a  payment  of  the 
order.     Wmey  ▼.  Greenfield,  30  Me.  452. 

'•4  2  Edw.  Bills  &  N.  H  T21,  724;  Woods  v.  Woods,  127  Mass.  141.  So,  a 
payment  by  the  maker's  executor,  although  the  indorser  had  giren  his  own 
note  in  renewal,  and  said  he  meant  to  hold  the  original  note  against  the  mak- 
er's estate  (which  was  insolvent),  and  afterwards  had  it  transferred  to  a 
third  person.  Borst  v.  Bovee,  5  HUl  (N«  Y.)  219.  And  payment  by  the  maker 
is  a  defense  at  law,  and  therefore  no  ground  for  an  injunction  in  equity. 
Winiams  T.  Stewart,  56  Ga.  663. 

St  5  Woods  T.  Woods,  snpra.  But  although  the  maker's  name  appears  as 
second  and  as  fourth  indorser,  it  wiU  not  t>e  presumed,  in  an  action  against 
the  third  Indorser,  that  it  was  the  maker  who  afterwards  took  up  and  in- 
dorsed the  note.     Currie  v.  Bank  of  MobUe,  8  Port  (Ala.)  360. 

st«  Blake  ▼.  Sewell,  3  Mass.  556.  And  school  bonds  or  other  securities  of 
a  mimlcipal  corporation  cannot  be  reissued  after  they  have  been  paid.  Board 
of  Education  ▼.  Sinton,  41  Ohio  St  504;  MitcheU  y.  Inhabitants  of  Albion,  81 
Me.  482,  17  Atl.  646. 
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is  paid,  without  prejudice  to  other  parties.^*^  And  although  the  pay- 
ment by  the  maker  is  made  indirectly  to  the  payee,  and  through  him 
to  the  holder,  it  will  discharge  all  indorsers.'**  And  it  has  been  held 
that,  if  a  note  is  paid  by  a  transfer  of  land  by  the  maker,  it  cannot 
be  afterwards  revived  between  the  maker  and  payee  by  a  fresh  consid- 
eration moving  to  the  maker,***  although  in  such  case  the  party  who 
reissues  the  note  is  estopped  from  alleging  the  payment  in  his  own 
defense.'^*  But  even  if  a  note  is  paid  by  the  maker  with  borrowed 
money  it  is  a  payment,  and  the  maker  cannot  keep  it  or  a  collateral 
lien  alive  by  a  subsequent  transfer  to  the  lender  of  the  money.'®^ 

On  the  other  hand,  the  maker  may  purchase  his  own  note  as  agent  for 
another,  and  reissue  it,'**  without  discharging  other  parties.^*'      So, 

2 87  Eaton  V.  McKown,  34  Me.  510;  but  not  otherwise,  Cochran  v.  Wheeler, 
7  N.  H.  202;  Havens  v.  Huntington,  1  Cow.  (N.  Y.)  387.  And  the  purchaser 
of  a  paid  note' after  maturity  talses  It  subject  to  defense,  although  without 
notice.     Elghi  v.  HiU,  27  Cal.  372. 

288  Brown  v.  Davies,  3  Term  R.  80. 
«»•  Ryan  v.  Doyle.  79  Ky.  3(53. 

800  International  Bank  v.  Bo  wen,  80  111.  541.  And  where  a  promissory 
note,  secured  by  mortgage  to  a  trustee,  is  paid  by  the  maker  by  other  notes 
secured  by  another  mortgage  to  the  same  trustee,  and  the  original  note  is 
reissued  by  the  maker  to  a  bona  fide  holder  before  maturity,  through  the  same 
trustee,  both  maker  and  trustee  are  estopped  from  setting  up  satisfaction  of 
the  first  tote  in  favor  of  the  second  mortgagee.  Jordan  v.  Forlong,  19  Ohio 
St.  89. 

801  Turnbull  v.  Thomas,  1  Hughes,  172,  Fed.  Cas.  No.  14.243.  So,  a  fortiori, 
where  the  maker  borrows  the  money  to  pay  the  second  and  third  notes  se- 
cured by  a  mortgage  (but  does  not  pay  them),  and  agrees  with  the  lender  that 
he  should  be  subrogated  to  the  mortgage,  and  the  payee  of  the  notes  neither 
receives  the  payment  nor  assents  to  the  agreement,  but  has  received  from  the 
maker  payment  of  the  first  note  secured  by  the  mortgage.  Hoyle  v.  Cazabat, 
25  La.  Ann.  438.  For  cases  where  the  borrower  himself  makes  the  payment, 
acting  as  agent  for  the  maker  or  as  a  purchaser  at  the  maker^s  request,  see 
infra,  |  1440. 

302  Bowman  v.  St.  Louis  Times,  87  Mo.  191.  But  see,  contra,  as  to  effect 
on  surety,  Cason  v.  Heath,  86  Ga.  4.'«,  12  S.  E.  678.  And  where  a  bill, 
accepted  for  the  drawer's  accommodation,  is  discounted  for  the  drawer,  and 
the  proceeds  used  to  take  up  a  note  made  by  the  drawer,  which  is  thereup6n 
returned  to  him  and  sent  by  him  to  the  accommodation  acceptor,  and  the 

'  ■  ■  ... 

SOS  Du  Bois  V.  Stoner,  11  111.  App.  403;  the  maker,  in  this  case,  taking  the 
note  by  an  indorsement  in  blank. 
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be  may  discount  and  transfei*  it  again  before  maturity,  and  bis  po6- 
aessioii  before  maturity  will  raise  no  presumption  tbat  it  has  been 
paid;  ••*   and  the  note  will  be  valid  in  the  hands  of  a  bona  fide  pur- 
chaser before  maturity,'**  but  subject  to  defense  at  the  suit  of  pur- 
chaaeis  after  maturity.'®* 

Payment  by  Joint  Maker. 

§  1426.  A  joint  note,'*^  or  a  joint  and  several  note,'*'  is  discharged 
by  payment  made  by  one  of  the  makers;  and  a  verdict  in  favor  of  one 
joint  maker  on  a  plea  of  payment  is  a  discharge  of  all.'**  One  cannot 
pay  a  note  and  reissue  it,  so  as  to  bind  his  co-maker,'^*  but  he  may 
have  his  action  against  the  other  for  contribution;  '^^  and,  if  he  trans- 
fers the  note  for  value  after  paying  it,  it  will  transfer  his  right  to 

bUl  is  afterwards  paid  by  the  acceptor,  and  the  amoant  refmbursed  to  him 
by  the  payee,  on  a  retransfer  of  the  note  to  the  payee,  it  has  been  held  that 
the  note  was  not  paid  by  the  maker,  and  was  stiU  in  force  in  the  hands  of 
the  payee.     Hopkins  v.  Detwiler,  25  W.  Va.  734.  ' 

S04  Mlshler  ▼.  Reed,  76  Pa.  St  76.  So,  if  discounted  by  the  malser  on  the 
day  of  its  date,  with  names  of  indorsers  indorsed  on  it.  Eckert  v.  Cameron, 
43  Pa.  St.  120. 

•osByles,  Bills,  173;  Story,  Prom.  Notes,  §  180;  Mlshler  t.  Reed,  76  Pa. 
St.  76;   Eckert  v.  Cameron,  43  Pa.  St.  120.     And  see  §  680. 

»o«  But  if  transferred  to  the  maker  before  maturity,  and  by  bim,  aftet 
maturity  to  the  plalntitT,  a  co-maker  wiU  be  liable  to  such  plaintiff.  Gordon 
V.  Wansey,  21  Cal.  77. 

»«T  Cox  ▼.  Hodge,  7  Blackf.  (Ind.)  146;  Swem  v.  Newell,  19  Colo.  397,  35 
Pac.  734.  So,  where  one  partner  takes  up  a  note  made  by  the  other  partner 
for  a  firm  debt,  it  extinguishes  the  note,  and  he  can  hold  the  maker  only  by 
an  accounting.     Sprague  v.  Ainsworth,  40  Vt.  47. 

<••  Beaumont  v.  Greathead,  2  C.  B.  494. 

>••  Lenoir  v.  Moore^  61  Miss.  400. 

»!•  Patch  T.  King,  29  Me.  448;  James  v.  Taeger,  86  Cal.  184,  24  Pac.  1005; 
although  the  maker  who  pays  is  surety  for  the  other.  Hopkins  v.  Farwell,  32 
N.  H.  425. 

»ii  McClatchie  v.  Durham,  44  Mich.  435,  7  N.  W.  76;  Jiidd  v.  Small,  107 
Ind.  390,  8  N.  B.  284;  but  not  in  the  payee's  name,  although  only  half  the 
amount  is  receipted  on  the  note  (with  the  understanding  that  the  payee  should 
collect  the  balance,  for  the  maker  who  paid,  from  his  co-maker),  Davis  v. 
Stevens,  10  N.  H.  186.  He  is  entitled,  however,  to  be  subrogated  (for  the 
protection  of  bis  right  to  contribution)  to  whatever  rights  and  securities  may 
be  held  by  the  payee.    Durac  v.  Ferrari,  25  La.  Ann.  80;  Ackerman's  Appeal, 
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demand  contribution  from  the  other  makers.'**  It  several  joint  mak- 
ers are  discliarged  by  the  statute  of  limitations,  and  one  who  is  not 
discharged  is  obliged  to  pay,  he  may  bring  suit  for  contribution  against 
(»ither  of  the  others  without  joining  all  of  them.'"  And  if  the  joint 
maker  who  pays  the  note  signed  it  for  the  accommodation  of  his  co- 
maker, he  is  entitled  to  be  exonerated  by  him.'** 

Part  payment  by  one  joint  maker  inures  to  the  benefit  of  all.***  And 
if  a  payment  made  by  one  partner  in  an  attempted  compromise  is  in- 
sufficient for  that  end,  by  a  mistake  made  in  the  amount,  it  will  avail 
as  a  satisfaction  pro  tanto  for  all.*"  Where  the  several  makers  are. 
however,  members  of  an  unincorporated  company,  it  is  a  question  of 
intention  whether  the  one  who  paid  the  note  became  a  purchaser  of 
it,  or  satisfied  and  discharged  it.**^ 

Payment  by  Drawer. 

^  §  1427.  If  a  bill  of  exchange  is  paid  by  the  drawer,  it  is  not  thereby 
discharged,^**  but  the  acceptor  still  remains  liable  on  it.**'  An  ac- 
ceptor for  the  drawer's  accommodation  will,  however,  be  discharged 

20  Cent  Law  J.  97,  15  Wkly.  Notes  Cas.  294;  FJtch  v.  Hammer,  17  Colo.  591. 
31  Pac.  336. 

81  a  The  note  being  available  as  evidence  of  the  payment  DiUenbeck  v. 
Dygert,  97  N.  Y.  303. 

«i«Boardman  v.  Page,  11  N.  H.  431. 

*i«And  may  sue  at  his  option,  either  on  the  implied  agreement  or  on  the 
defendant's  written  agreement  to  the  same  effect  Gibbs  v.  Bryant,  1  Pick. 
IMass.)  118. 

sio  And  also  binds  all;  e.  g.  by  barring  the  statute  of  limitations.  Turner 
V.  Ross,  1  R.  I.  88.  But  a  part  payment  by  one  Joint  maker  for  his  personal 
discharge  will  not  release  the  other,  WInslow  v.  Brown,  7  R.  I.  95;  especially 
where  the  payment  Is  made  by  a  surety  with  money  furnished  by  his  princi- 
pal and  co-maker,  and  the  liability  of  the  latter  is  expressly  reserved,  Harri- 
son V.  Close,  2  Johns.  (N.  Y.)  448. 

310  Easton  v.  Strother,  57  Iowa,  5(K],  10  N.  W.  877. 

»i7  Kipp  V.  McChesney,  66  111.  460. 

»i«  Benj.  Chalm.  Dig.  art.  234. 

»i»  Callow  V.  Lawrence,  3  Maule  &  S.  95.  But  see,  contra.  If  paid  In  an- 
ticipation of  acceptance,  Bacon  v.  Searles,  1  H.  Bl.  88.  And  if  the  drawer 
voluntarily  pays  the  statutory  damages  before  the  bill  is  protested  for  non- 
acceptance  he  cannot  recover  them  from  the  acceptor.  Morris  v.  Tftrln,  1 
Dall.  147. 
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if  the  drawer  pays  the  bill.'**     And  a  dividend  received  from  the  in- 
solvent estate  of  the  drawer  will  discharge  an  acceptor  pro  tanto,  at 
the  suit  ol  a  holder  with  notice  (although  the  acceptance  was  not 
strictly  for  the  drawer's  accommodation),  if  the  drawer  could  not  have 
sued  the  acceptor  because  of  the  balance  in  their  account  being  largely 
in  the  acceptor's  favor.***     But  the  drawer  who  pays  a  bill  may,  in 
general,  bring  his  action  on  it  against  the  acceptor,  if  the  acceptance 
was  not  for  his  own  accommodation.'**     And  in  such  suit  the  draw- 

« 

er's  possession  of  the  bill  is  prima  fade  evidence  of  the  payment  by 
hun.'*'  But  in  an  action  against  an  accommodation  acceptor  upon  a 
bill  payable  to  the  drawer's  order,  and  indorsed  by  him,  a  memoran- 
dnm  on  the  face  of  the  bill,  "Due  on  15th  Sept.,"  is  not  evidence,  with- 
out indorsement,  to  show  a  prior  negotiation  of  the  bill  and  payment 
by  the  drawer.*** 

If  the  drawer  takes  the  biU  up,  an  action  may  be  brought  for  his 
use  in  the  payee's  name  against  the  acceptor.'*"  And  the  acceptor 
cannot  set  up  the  payment  by  the  drawer  in  his  own  defense,'*®  eitlier 
in  bar  of  the  action  or  to  reduce  the  damages.'*^ 

§  1428.    In  like  manner,  the  acceptor  of  a  bill,  in  an  action 

brought  by  the  holder,  is  not  discharged  by  payment  on  the  drawer's 
part,***  although  it  was  formerly  held  that  he  was  only  liable  in  such 

320  Byles,  BUls,  225;  Lazarus  v.  Cowie,  S  Q.  B.  459;  Parr  v.  Jewell,  16  C.  B. 
684.  But  not  if  the  drawer  merely  gives  his  bond  and  warrant  in  payment. 
Smith  V.  Knox,  3  Esp.  46. 

»*i  Cook  V.  Lister,  13  C.  B.  (N.  S.)  543. 

S29  BenJ.  Chalm.  Dig.  art.  234;  Story,  Bills,  $  422;  the  acceptance  having 
been  credited  to  the  acceptor  as  payment  on  an  account.  Louviere  v.  Lau- 
bray,  10  Mod.  36. 

»«»  Drew  V.  Phelps,  18  N.  H.  572.  Btit  see,  as  to  the  necessity  of  an  in- 
dorsement by  the  payee  to  the  drawer  in  such  case,  Thompson  v.  Flower, 
1  Mart  N.  S.  (La-)  301;   Price  v.  Sharp,  24  N.  C.  417. 

'24  JeweU  V.  Parr,  13  C.  B.  900;  since  the  memorandum,  which  was  in  an- 
other handwriting,  might  have  been  made  when  the  drawer  was  about  to  get 
the  bill  discounted. 

S25  Williams  v.  James,  15  Q.  B.  488;  Davis  v.  McConnell,  3  McLean,  391, 
Fed.  Cas.  No.  3.640. 

»«•  Williams  V.  James,  supra. 

ssT  RandaU  v.  Moon,  12  C.  B.  261. 

»««  Byles,  Bills.  224;  2  Daniel,  Neg.  Inst.  264;  Johnson  v.  Kennion,  2  Wils. 
262;  Walwyn  v.  8t.  Quint  in,  1  Bos.  &  P.  658;  Agra  &  Masterman*s  Bank  v. 
Leigbton.  L.  R.  2  Exeh.  56,  4  Hurl.  &  C.  056. 
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case  for  whatever  deficiency  might  remain  due  to  the  holder.**^  Where 
the  holder  has  already  received  payment  in  whole  or  part  from  the 
drawer,  he  holds  the  bill  to  that  extent  as  trustee  for  him.****  But 
the  acceptor  is  entitled  to  a  defense  of  set-off  or  failure  of  considera- 
tion, which  would  have  been  available  against  the  drawer,  although 
the  drawer  became  bankrupt  after  paying  the  bill.***  And  if  the 
drawer  has  paid  in  part,  the  set-off  will  be  good  pro  tanto,  the  holder 
being  the  drawer's  trustee  to  that  extent,  and  standing  in  his  place.**^ 
On  payment  of  the  bill,  the  drawer  may  reissue  it,  and  it  will  then 
be  equivalent  to  a  new  bill  drawn  by  himself,*'*  and  will  be  binding 
on  the  acceptor,***  but  not  on  a  prior  acconmiodation  acceptor,*** 
oranindorser.*** 

329  Hemming  v.  Brook,  1  Car.  &  M.  57;  Scholey  v.  Ramsbottom,  2  Gamp. 
485. 

880  Byles,  BiUs,  225;  2  Daniel,  Neg.  Inst.  264;  Jones  v.  Broadhurst  9  C.  B. 
173;  Randall  v.  Moon,  12  C.  B.  261.  And  It  Is  not  necessary  to  aver  that  the 
payment  was  made  at  the  acceptor's  request,  either  at  the  suit  of  the  drawer. 
Jones  V.  Broadhurst,  supra;  or  of  his  Indorsee,  Agra  &  Masterman's  Bank  v. 
Lelghton,  supra.  In  the  words  of  Oresswell,  J.,  In  Jones  v.  Broadhurst  9 
C.  B.  182:  "Payment  of  the  bill  by  a  drawer  or  an  Indorser  may  or  may  not, 
according  to  circumstances,  entitle  the  party  paying  to  the  possession  of  the 
bill.  There  may  be  a  satisfaction  of  the  bill  between  such  parties,  which 
may  not  entitle  them  to  the  possession  of  the  bill.  The  plea  in  question  has 
no  statement  to  the  effect  that  the  drawers,  by  reason  of  the  satisf action 
made,  were  entitled  to  have  the  bill  delivered  up.  It  only  states  that  the  plain- 
tiffs hold  the  bill  against  the  consent  of  the  drawers,  which  is  by  no  means 
equivalent  to  a  statement  that  they  were  entitled  to  have  the  bUl  delivered 
to  them." 

881  Jones  V.  Broailhurst.  9  C.  B.  173;  Randall  v.  Moon,  12  C.  B.  281.  On  the 
other  hand,  if  the  acceptor  had  assigned  certain  book  accounts  to  secure 
his  acceptance,  and  afterwards  became  bankrupt,  the  drawer  would  be  entitled 
to  have  them  applied  for  his  benefit  only  if  he  paid  the  biU.  Ex  parte  Mann, 
5  Ch.  Div.  367. 

882  Thornton  v.  Maynard,  Lr.  B.  10  0.  P.  695. 

888  Benj.  Ghalm.  Dig.  art.  234;   2  Daniel,  Neg.  Inst.  268. 

884  Callow  V.  Lawrence,  3  Maule  &  S.  95.  And  the  acceptor  will  be  liable 
to  the  Indorsee,  although  the  transfer  by  the  drawer  la  long  afterwards. 
Hubbard  v.  Jackson,  3  Car.  &  P.  134,  4  Blng.  390,  and  1  Moore  &  P.  11. 

886  Benj.  Chaim.  Dig.  art  234;  Beck  v.  Robley,  1  H.  Bl.  89,  note;  Jewell 
V.  Parr,  13  C.  B.  909;  Parr  v.  JeweU,  16  0.  B.  684;  Blenn  v.  Lyford,  70  Me. 
149;  Bartrum  v.  Caddy,  9  Adol.  &  B.  275. 

886  Gardner  v.  Maynard,  7  Allen  (Mass.)  456. 
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Payment  by  Indorser. 

J  1429.     A  bill  or  note  may  come  back  into  the  hands  of  an  indorser 
in  the  course  of  business  without  being  thereby  discharged;  '*^    and 
payment  of  a  bill  by  the  indorser  does  not  discharge  it."'    Money  re- 
ceived by  the  bolder  from  the  payee  is  prima  facie  a  payment,  but  it  is 
a  question  for  the  jury,  to  be  determined  by  the  circumstances.*'* 
And  it  will  be  a  payment  by  the  indorser,  although  made  with  money 
due  him  in  the  hands  of  the  principal  debtor.'*®    If  payment  is  made 
by  charging  the  indorser^s  account  with  the  note,  it  will  not  inure  to 
the  benefit  of  the  maker.'*^     But  a  mere  renewal  of  an  acccHumoda- 
tion  indorsement  by  a  similar  indorsement  is  not  such  a  payment  as 
will  enable  the  indorser  to  recover  of  the  maker.'*^ 

§  1430. When  the  indorser  of  a  bill  or  note  takes  it  up  at  ma- 
turity, such  payment  will,  in  general,  dischai^ge  all  subsequent  parties  to 
it,***  but  will  not  discharge  prior  parties.***    The  indorser  who  pays  a 

3S7  West  Boston  Sav.  Bank  v.  Thompson,  11^  Mass.  506. 

"•Benj.  Chalm.  Dig.  art  234;  Lanata  v.  Bayhl,  81  La.  Ann.  229;  Hartzell 
▼.  McClurg  (Neb.)  74  N.  W.  62C;  although  it  was  payable  to  bearer,  and 
discounted  for  the  bearer  on  his  agreement  to  be  liable  as  indorser;  Bishop 
V.  Rowe,  71  Me.  263.  But  payment  by  the  indorser  is  a  discharge  where  the 
note  was  made  for  his  accommodation.  Schultz  y.  Noble,  77  Cal.  79,  19 
Pae  182. 

»«•  Dougherty  t.  Deeney,  45  Iowa,  443.  The  assent  of  the  holder  is  neces- 
sary to  a  transfer,  although  the  note  is  paid  by  the  payee's  own  checl:,  out 
of  money  borrowed  for  the  purpose  from  the  plaintiff.  Lancey  y.  Glarli,  64 
X.  Y.  206,  affirming  3  Hun  (N.  Y.)  575. 

s«o  National  State  Bank  y.  Dayis,  24  Ohio  St.  190.  In  this  case,  payment 
by  an  accommodation  indorser  without  protest,  on  being  informed  by  the 
principal  debtor  that  he  would  not  pay,  was  held  to  be  a  payment  which  he 
was  compelled  to  make,  and  to  be  secured  as  such  by  the  mortgage  given. 
But  if  the  Indorser  holds  a  fund  provided  by  the  maker  for  that  purpose,  it 
wlU  create  a  trust  in  favor  .of  a  prior  indorser,  as  well  as  of  the  holder. 
Price  V.  Trusd^l.  28  N.  J.  Eq.  200. 

s«i  North  Nat  Bank  y.  Hamlin,  125  B£ass.  506. 

S42  Lentell  y.  Getchell,  59  Me.  135. 

S4S  Story,  BUls,  S  422;  Howe  Mach.  Ck>.  v.  Hadden,  8  Biss.  208,  Fed.  Cas. 
No.  6,785;  Hayling  v.  Mullhall,  2  W.  Bl.  1235;  MacDonald  v.  Bovington,  4 
Term  R.  825;  Adrian  y.  McCaskiU,  103  N.  C.  1S2,  9  S.  E.  2S4.  And  see  § 
772,  supra. 

SAAByles,  BUls,  226;  2  Daniel,  Neg.  Inst.  252;  Story,  BiUs,  {  422;  Story,  Prom. 
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note  may  bring  an  action  on  it  against  the  maker/^'^  And  if  he  has 
taken  it  up  in  the  hands  of  a  bona  fide  purchaser  for  value  before  ma- 
turity, he  will  be  a  purchaser  from  such  holder,  and  will  succeed  to  his 
rights,  and  as  such  will  not  be  subject  to  a  defense  available  against  the 
original  payee,  although  it  was  known  to  him  at  the  time  of  indorsing 
the  note.'^^*  And  the  indorser  will  be  subrogated,  on  his  payment^  to  a 
collateral  securit>'  held  against  the  maker.'*^  If  a  payment  is  made 
by  the  indorser  after  the  maker  becomes  bankrupt,  it  will  not  discharge 
the  maker,  and  proof  may  be  made  against  the  maker's  estate  for  the 
whole  amount  of  the  note.'**  And  if  the  note  is  taken  up  by  the 
indorser  after  the  maker's  death,  he  will  become  a  creditor  of  his  estate, 
and  entitled  to  present  his  claim  as  such  within  the  time  allowed  by 

Notes,  S  400;  Woodward  v.  Pell,  L.  R.  4  Q.  B.  55;  Davis  v.  Miller.  14  Grat. 
(Va.)  1;  Bank  of  Louisiana  v.  Roberts, '4  La.  530;  Leeke  v.  Hancock.  76  Cal. 
127,  17  Pac.  937.     In  the  words  of  Poland,  J.,  in  Norton  v.  Downer,  33  Vt.  2«5: 

■ 

"The  principle  seems  now  to  be  settled  conclusively  that,  when  a  note  or  bill 
is  paid  or  taken  up  by  any  party  to  it,  it  not  only  destroys  its  negotiability, 
but  extinguishes  all  right  of  recovery  upon  it  against  all  parties  subsequent 
to  him  upon  it,  and  to  whom  he  would  be  liable  to  pay  it  while  they  held  it, 
but  that  as  to  all  parties  prior  to  him,  and  to  whom  he  has  the  right  to  look 
for  payment  when  the  note  comes  again  to  his  hands  by  taking  it  up,  he  has 
the  same  right  that  he  had  before  he  indorsed  the  first  transfer,  and  that, 
as  against  them,  he  has  the  same  right  to  again  transfer  it  that  he  had  orig- 
inally, and  that  this  continues  until  the  note  or  bill  is  finally  extinguished  by 
being  paid  by  the  party  liable  to  make  ultimate  payment." 

S4  6  Morgan  v.  Reintzel,  7  Granch,  273;  National  Bank  of  Gloversville  ▼. 
Wells,  15  Hun  (N,  Y.)  51.  So,  against  several  joint  makers,  although  only 
one  had  requested  him  to  sign  as  indorser.  Hoffman  v.  Butler,  105  Ind.  371, 
4  N.  E.  681.  So,  although  the  indorser  who  took  up  the  note  indorsed  it  for 
the  accommodation  of  the  bank  that  made  it,  and  although  he  was  himself 
president  of  the  bank.  Fenn  v.  Dugdale,  40  Mo.  63.  So,  although  the  bank 
had  indorsed  in  violation  of  the  banking  act  for  an  agreed  compensation.  Na- 
tional Bank  of  Gloversville  v.  Burr,  27  Hun  (N.  Y.)  109.  But  if  the  note  was 
made  for  the  indorser's  accommodation,  he  cajinot  take  it  up  with  borrowed 
money  for  the  benefit  of  the  lender,  so  as  to  hold  the  accommodation  maker, 
unless  it  is  knowingly  transferred  to  him  by  the  bank;  but  mere  surrender 
on  payment  is  not  such  a  transfer.     Lancey  v.  Clark,  64  N.  Y.  209. 

«*«  Barker  v.  Parker,  10  Gray  (Mass.)  3:^9.  And  the  maker  cannot,  at  the 
suit  of  an  indorsee,  set  up  payment  by  the  indorser  to  the  plaintiff.  Ticonic 
Nat.  Bank  v.  Bagley,  68  Me.  249. 

«*7  Telford  v.  Garrels.  132  111.  550,  24  N.  E.  573. 

«*8  In  re  Souther,  2  Low.  320,  Fed.  Gas.  No.  13,184. 
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law,  reckoning  from  the  date  of  the  payment.'**^  In  like  manner,  the 
indorser  who  pays  a  bill  or  note  may  bring  his  action  against  all  prior 
indorsers  who  are  not  otherwise  discharged.'*^®  xVnd  any  dividend 
afterwards  received  by  the  holder  from  the  estate  of  a  bankrupt  prior 
indorser,  on  proof  of  claim  previously  made  by  him,  will  be  received 
by  him  as  trustee  for  the  intermediate  indorser  who  has  paid  the 

Action  by  Indorser. 

§  1431.  When  an  indorser  pays  a  bill,  and  brings  his  action  against 
parties  primarily  liable,  he  must  prove  the  payment  made  by  him.*^* 
(hi  the  other  hand,  the  fact  that  the  note  has  been  canceled  bv  mis- 
take,  and  marked  "Paid,"  will  not  prevent  his  recovery.*'*  The  in- 
dorser who  has  paid  a  bill  or  note  may  recover  the  face  of  the  instni- 
ment  in  such  action,*'*  although  he  has  already  received  a  part  pay- 
ment  from  a  prior  indorser.*'*  But  he  can  recover  only  the  amount 
actually  paid,  if  he  has  made  the  paiment  on  behalf  of  the  principal 
debtor.* *•  And  it  has  been  held  that  he  cannot  recover  the  costs  paid 
by  him  in  resisting  a  suit  against  him  as  indorser.**^     His  action  is 

«*•  Meriden  Steam  Mill  Lumber  Co.  v.  Guy,  40  Conn.  163. 

*&•  Marr  v.  Johnaou,  9  Yerg.  (Tenn.)  1.  And  If  he  takes  It  up  at  the  request 
of  the  prior  Indorser  to  avoid  protest.  It  will  be  sufficient  consideration  for 
a  note  by  the  latter  for  the  amount  for  which  he  would  have  been  liable  on 
protest.     Meyer  v.  Spencer,  9  Mo.  App.  590. 

SSI  Self  ridge  v.  6111,  4  Mass.  95. 

SS3  And  production  of  the  bill  and  protest  has  been  held  not  to  be  sufficient 
withont  a  receipt  for  the  payment.  Mendez  v.  Carreroon,  1  Ld.  Raym.  742. 
And  an  agreement  as  to  how  payment  is  to  be  made  by  the  indorser  is  not 
equivalent  to  payment     Longfellow  v.  Andrews,  45  Me.  75. 

>*3  Mcl^more  v.  Hawkins,  4(5  Miss.  715;   Whitlock  v.  Manciet,  10  Or.  166. 

1S4  Bank  of  Louisiana  v.  Roberts,  4  I^.  530;  even  thougli  he  has  only  paid 
half  the  face  of  the  note,  and  was  an  accommodation  indorser  for  the  maker. 
Fowler  v.  Strickland,  107  Mass.  552. 

33S  The  part  already  received  from  a  prior  indorser  being  recovered  for  the 
use  of  such  Indorser.     Johnson  v.  Kennion,  2  Wils.  262. 

»5«  Pace  V.  Robertson,  65  N.  C.  550.  And  if  he  pays  the  debt  for  which  his 
indorsee  pledged  the  note,  he  will  hold  all  excess  recovered  from  the  maker 
for  the  Indorsee.     Scott  v.  Bank,  71  Ind.  445. 

»57  Dawson  v.  Morgan,  9  Barn.  &  C.  618;  Fenn  v.  Dugdale,  31  Mo.  580; 
Peers  v.  Kirkham,  46  Mo.  146;    without  an  express  agreement,  Newman  v. 
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on  the  note,  and  not  for  money  paid  to  the  maker's  use.'"'  And  an 
accommodation  maker  can  plead  as  payment,  to  such  action,  that  hi8 
co-maker,  before  the  action  was  brought,  "fully  paid  and  satisfied  the 
note"  by  a  transfer  of  certain  rents.* *• 

One  who  becomes  guarantor  of  a  note  by  indorsing  it  before  delivery 
to  the  payee,  and  who  takes  it  up  at  maturity,  may  sue  the  maker  as  a 
purchaser.**^"  And  if  two  joint  indorsers  take  up  the  note,  and  one 
delivers  it  to  the  other,  the  latter  may  bring  suit  against  the  maker 
in  his  own  name  as  an  indorsee.**^ 

Pasnnent  by  Indorser  after  Judgmeiit. 

§  1432.  Where  suits  are  pending  against  both  indorser  and  maker, 
and  the  indorser  pays  with  the  understanding  that  the  holder's  suit 
against  the  maker  shall  be  continued  for  his  benefit,  the  payment  by 
the  indorser  cannot  be  set  up  in  defense  by  the  maker.***  So,  the  in- 
dorser may  take  an  assignment  of  a  judgment  rendered  against  the 
maker,***  or  of  a  judgment  rendered  jointly  against  maker  and  in- 
dorser,*** and  hold  it  against  the  maker.  But  if  he  suffers  a  sale  of 
his  property  on  execution  under  such  judgment  rendered  in  an  attach- 

Goza,  2  La.  Ann.  642.  In  GEORGIA  he  may  recover  the  amount  paid  by 
him  without  interest  and  costs  (Code,  §|  2161,  2171).  In  MARYLAND  he 
may  recover  the  amount  paid  and  interest,  including  damages  paid  on  foreign 
bills  (Pub.  Gen.  Laws,  art.  13,  §§  2,  5). 

3  68  Howell  V.  McCracken,  87  N.  C.  399;   Fenn  t,  Dugdale,  supra. 

809  Johnson  v.  Breedlove,  72  Ind.  3G8. 

8«o  McGregory  v.  McGregory,  107  Mass.  543.  And  one  joint  indorser  may 
recover  his  half,  although  judgment  has  been  recovered  by  the  other  for  his 
half.     Id. 

8«i  Havens  v.  Huntington,  1  Cow.  (N.  Y.)  387. 

802  Mechanics'  Bank  v.  Hazard,  13  Johns.  (N.  Y.)  353;  Madison  Square  Bank 
V.  Pierce,  137  N.  Y.  444,  33  N.  E.  557;  MercantUe  Nat.  Bank  v.  Macfarlane 
(Minn.)  74  N.  W.  287. 

868  Clason  T.  Morris,  10  Johns.  (N.  Y.)  525;  Folsom  v.  Carli,  5  Minn.  333 
(Gil.  264);  on  paying  a  separate  judgment  against  himself,  Lyon  v.  Boiling, 
9  Ala.  463.  Such  judgment  may  be  enforced  in  Illinois  by  a  creditors'  bill. 
Crawford  v.  Logan,  97  111.  396. 

864  Corey  v.  White,  3  Barb.  (N.  Y.)  12;  Davis  v.  Perrine,  4  Edw,  Ch.  (N.  Y.) 
62;  Feamster  v.  Withrow,  12  W.  Va.  611.  He  is  entitled  to  an  assignment 
of  the  judgment  recovered  against  both.  AUin  v.  Williams,  97  Cal.  403.  32 
Pac.  441.     So,  by  statute  in  NEW  JERSEY  (2  Gen.  St  p.  2538,  S  36).     And 
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ment  Bait,  and  assigned  to  the  maker's  surety  in  the  attachment,  his 
recovery  can  only  be  in  a  new  action  against  the  maker.*** 

Payment  by  the  indorser  is  no  extinguishment  of  the  bill  as  against 
prior  indorserBy  whether  he  pays  the  bill  itself  or  a  judgment  ren- 
dered upon  it.***     And  an  indorser  may  make  payment  to  a  sheriff, 
after  Jndgnient  recovered  against  the  sheriff  for  laches  in  proceeding 
agsdnst  tbe  maker,  and  may  recover  on  the  strength  of  such  payment 
against  a  prior  indorser.'*^     An  indorser  who  pays  a  bill  or  note  may 
sue  prior  indorsers  in  his  own  name,  or  in  the  name  of  the  coUecting 
bank  to  whom  he  made  the  payment.***     And  if  an  indorser  is  him- 
self released  by  making  a  partial  payment,  it  will  not  inure  to  the  bene- 
fit of  a  prior  indorser,  so  as  to  discharge  him  in  whole  or  in  part.*** 

• 
Uability  of  Acceptor  to  Indorser. 

§  1433.  Payment  by  an  indorser  will  not  discharge  the  acceptor  of 
a  bill,  unless  the  acceptance  was  made  for  the  accommodation  of  such 
indorser.*^*  And  if  a  bill  is  accepted  and  indorsed  for  the  accommo- 
dation of  the  drawer,  and  is  paid  by  the  accommodation  indorser,  he 

this  }8  true  although  the  indorser  signed  for  the  accommodation  of  the  maker. 
Marsh  t.  Benedict,  14  Hun  (N.  Y.)  317. 

S69  Karch  v.  Bamet  (Cal.)  51  Pac.  20;  and  only  to  the  amount  credited  on 
the  execution  after  payment  of  costs,  Id..  114  Cal.  375,  46  Pac.  152. 

s«e  Gotten  v.  Bradley,  38  Ala.  506.  So,  an  indorser  who  talces  np  a  note 
after  a  prior  indorsement  in  hlSLUk  has  been  filled  np  specially  to  his  indorsee 
may  hold  snch  prior  indorser.  Cole  y.  Gushing,  8  Picls.  (Mass.)  48.  So,  an 
indorser  who  takes  np  a  note  may  sne  a  prior  indorser  who  indorsed  it  for 
the  maker's  accommodation,  Kelly  y.  Burroughs,  102  N.  T.  95,  6  N.  B.  109; 
or  a  guarantor.  Bunker  y.  Langs,  76  Hun,  543,  28  N.  Y.  Supp.  210. 

s«7  Baker  y.  Martin,  3  Barb.  (N.  Y.)  634. 

><•  Bank  of  America  y.  Senior,  11  R.  I.  376. 

3e»  Story,  Bills,  f  425;  Bank  of  Kentucky  y.  Floyd,  4  Mete.  (Ky.)  159. 

^70  Story,  Bills,  f  422;  although  he  paid  the  bm  at  the  drawer's  request, 
Tomlin  Y.  Lawrence,  3  Moore  &  P.  555.  And  the  action  may  be  brought  in 
the  name  of  the  indorsee  for  the  use  of  the  indorser.  WiUiams  y.  James,  19 
L.  J.  Q.  B.  445.  And  if  part  has  been  paid  by  the  indorser,  and  the  balance 
by  the  acceptor,  the  Indorser  may  recoYcr  his  part  against  the  acceptor  as 
money  paid  to  his  use.    Pownal  y,  Ferrand,  6  Bam.  &  C.  439,  9  DowL 

k,  R.  eoa. 
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will  have  a  right  of  action  against  the  accommodation  acceptor,'^ ^  as 
well  as  against  the  drawer  who  was  acconunodated.'^* 

But  if  an  indorser  pays  a  bill  after  judgment  recovered  by  his  in- 
dorsee against  the  drawer,  but  in  favor  of  the  surety,  he  will  obtain 
no  rights  by  such  payment  against  the  surety.'^'  And  if  a  note  is 
taken  up  at  its  maturity  by  the  principal  maker  and  the  holder  (who 
had  indorsed  for  collection),  the  former  paying  the  interest,  and  the 
latter  paying  the  principal  and  retaining  the  note,  the  note  will  be 
regarded  as  paid  as  against  the  surety,  and  he  will  be  discharged.*^* 

Even  where  the  indorser  has  been  himself  discharged  (e.  g.  by  want 
of  notice),  and  afterwards  pays  the  note,  he  may  still  hold  a  prior  in- 
dorser who  has  not  been  discharged  by  the  holder's  laches,  either  as 
a  purchaser  from  the  holder  or  in  his  original  capacity  as  indorsee.^' ^ 
And  in  suing  such  prior  indorser  it  is'  not  incumbent  on  him  to  prove 
due  notice  of  dishonor  to  himself  or  other  legal  compulsion.'^*  So, 
an  accommodation  indorser,  after  paying  the  note  at  its  maturity,  may 
bring  an  action  against  the  maker  whom  he  has  accommodated,  al- 
though he  paid  without  waiting  for  formal  demand  on  the  maker 
or  notice  of  dishonor  to  himself.*"  But  an  indorser  who  has  been 
himself  discharged  by  laches,  and  afterwards  pays  a  bill  or  note,  can- 
not sue  another  and  prior  indorser  who  has  also  been  dischargeil,*^'* 
although  the  indorser  who  made  payment  did  not  know  of  the  laches, 
b3'  which  he  was  discharged,  at  the  time  he  made  the  payment.*^*  In 
like  manner,  if  an  indorser  has  been  discharged,  and  afterwards  volun- 
tarily pays  a  note  or  bill,  he  cannot  enforce  a  collateral  security  which 

•71  Chit.  BiUs,  282;  Houle  v.  Baxter,  3  East,  177;  GiUespie  v.  CampbeU, 
39  Fed.  724.  But  see  Wlffen  v.  Roberts,  1  Esp.  261;  Brown  v.  Maffey,  16 
East,  220. 

372  Low  V.  Copestake.  3  Car.  &  P.  300. 

878  Durham  v.  Giles,  52  Me.  206. 

874  Day  V.  Humphrey,  79  lU.  452. 

87  5  2  Pars.  Notes  &  B.  208;   Emerson  v.  Cutts,  12  Mass.  78. 

87oKiisworth  V.  Brewer,  11  Pick.  (Mass.)  316. 

877  Pinney  v.  McGregory,  102  Mass.  186. 

87  8  story,  BUls,  §  423;  Turner  v.  Leech,  4  Bam.  &  Aid.  451;  Roscow  v. 
Hardy,  12  East,  435. 

87  9  Chit.  BUls,  481;  2  Daniel,  Neg.  Inst  253;  Wilson  y.  Ray,  2  Perry  &  D. 
253. 
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was  given  to  him  for  his  indemnity,  such  indemnity  being  only  against 
the  legal  liability.**^ 

Beissae  by  Indoraer. 

§  1434.      An  indorser  who  pays  a  bill  or  note  may  reissue  it,  and 
SQch  reiesae  ^wiU  amount  to  a  new  note  as  to  him,'*^  and  will  also  bind 
prior  parties  to  the  paper;  '•*  but  one  who  indorses  a  note  before  its 
delivery  to  the  payee,  and  pays  it  at  maturity,  thereby  extinguishes  the 
instrriiDent,  and  he  cannot  afterwards  reissue  it  so  as  to  render  the 
maker  liable  to  his  indorsee.*'*     If  an  indorser  takes  up  a  note  after 
Its  dishonor,  and  subsequently  delivers  it,  with  a  blank  indorsement 
uncanceled,  to  the  holder's  agent  for  collection,  it  will  not  be  a  pay- 
ment of  the  note,  and  will  transfer  the  legal  title  as  effectually  as  if 
the  transf^*  had  been  made  before  maturity.* •*    But  if  the  indorser 
takes  up  a  note  at  maturity,  and  afterwards  reissues  it,  an  acconmio- 
dation  maker  will  be  no  longer  liable.**'     And  a  note  paid  by  the  last 
indorser  is,  properly  speaking,  no  longer  negotiable  in  his  hands.*^^ 
The  personal  representative  of  an  indorser,  being  in  effect  a  trustee, 
4-an  only  take  up  a  bill  or  note  as  such  representative,  with  the  same 

sso  2  Daniel,  Neg.  Inst  253;  2  Pars.  Notes  &  B.  209;  BacheUor  v.  Priest, 
12  Pick.  (Mass.)  399. 

tti  2  Edw.  BfUs  &  X.  I  723;  Ward  v.  AUen,  2  Mete  (Mass.)  53.  And  If  he 
reissues  tbe  note  with  liis  indorsement  uncanceled  he  wiU  be  liable  without 
notice  of  fresh  dishonor  bj  the  maker.     St  John  v.  Roberts,  31  N.  Y.  441. 

s»2  2  Daniel,  Nei?.  Inst  265;  2  Edw.  BUls  &  N.  fS  723,  727;  e.  g.  as  against 
maker,  Gomez  Serra  v.  Berkley,  1  Wils.  46;  and  the  maker  will  remain  liable 
to  his  indorsee,  Howell  v.  McCracken,  87  N.  G.  399;  Guild  v.  Elager,  17  Mass. 
mS;  Woodman  v.  Boothby,  66  Me.  389;  Kirksey  v.  Bates,  1  Ala.  303.  So,  too,  a 
prior  indorser,  although  he  originally  held  the  note  as  indorsee  of  the  payee 
for  his  own  indemnity,  as  the  payee's  surety,  and  afterwards  reindorsed  it 
to  the  payee,  who  reissued  it  by  indorsement  to  the  plaintiff.  Emerson  y. 
Cutts.  12  Mass.  78.  But  where  the  maker  has  been  discharged  by  a  surrender 
to  the  payee  of  the  original  consideration,  the  payee  only  wUl  be  liable  on  the 
r^itisue  of  the  note.     KeUy  y.  Staed.  136  Mo.  430,  37  S.  W.  1110. 

ana  Pray  T.  Maine.  7  Gush.  (Mass.)  253. 

a»*  French  v.  Jarvls,  29  Ctonn.  347. 

'''s  Blemi  V.  Lyford,  70  Me.  149;   Pyper  y.  McKay,  16  U.  C.  C.  P.  67;   Gard- 
ner V.  Mayuard,  7  AUen  (Mass.)  456. 

S9<  Boylston  y.  Greene.  8  Ma^.  465;   Blaise  y.  Sewell,  3  Mass.  556.     As  re- 
gards subsequent  indotsements.  Mead  y.  SmaU,  2  Me.  207. 
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effect  as  an  indorser,  and  not  as  an  indiyidual  purchaser.*'^  But  if, 
after  the  death  of  an  indorser  who  has  been  discharged,  the  note  is 
paid  by  his  administrator,  he  can  recover  against  the  maker.*** 

In  general,  an  indorser  is  entitled  to  be  subrogated,  like  a  surety,  to 
any  collateral  security  held  for  the  payment  of  the  note  or  bill.*** 
Thus,  collateral  deposited  with  a  bank  to  secure  the  discount  of  a 
note  will  inure  to  the  benefit  of  an  accommodation  indorser  who  pays 
it.***  But  if  the  acceptor  of  a  bill  drawn  or  indorsed  for  his  accom- 
modation gives  a  deed  of  trust  to  indemnify  the  second  and  third  in- 
dorsers,  the  first  indorser  can  only  be  subrogated  to  their  rights  upon 
payment  of  the  bill,  and  cannot,  in  the  meantime,  require  them  to  sell 
and  apply  the  trust  property,  or  enjoin  them  in  equity  from  collecting 
the  bill.***  And,  in  general,  an  indorser  can  neither  be  subrogated 
to  collateral  security  until  he  has  paid  the  bill,  nor  can  he  compel 
the  holder  to  exhaust  the  collateral  before  proceeding  on  the  bill.*** 

Fasnnent  by  Principal — Stirety. 

§  1435.  If  a  bill  or  note  is  paid  by  the  principal  debtor,  such  pay- 
ment will  discharge  the  surety,***  unless  the  payment  is  itself  after- 
wards declared  void;  e.  g.  because  made  in  contemplation  of  bank- 
ruptcy.*** If  the  paper  is  paid  by  a  guarantor,  he  will  be' entitled  to 
an  action  against  the  maker  or  other  party  guarantied  by  him.*** 

887  2  Daniel,  Neg.  Inst.  253;  2  Edw.  Bms  &  N.  f  727;  Burton  v.  Slaughter, 
26  Grat  (Va.)  914, 

388  Kennedy  v.  Carpenter.  2  Whart  (Pa.)  344. 

880  National  Bxch.  Banlt  t.  SUliman,  65  N.  Y.  475;  Shutts  v.  Fingar,  100  N. 
y.  539.  3  N.  E.  588;   O'Hara  v.  Haas,  46  Miss.  374, 

880  Duncan  y.  Bank,  6  App.  Gas.  1;  and  wiU  not  be  subject  to  defense  as 
against  a  purchaser  after  maturity,  Arhot  y.  Woodburn,  35  Mo.  99. 

881  Dunlap  y.  Clements,  7  Ala.  539. 

382  First  Nat.  Bank  y.  Wood,  71  N.  Y.  405. 

808  See  §§  941,  942,  supra.  So,  payment  by  the  party  accommodated  is  equiy- 
alent  to  payment  by  the  acceptor,  and  discharges  the  surety.  BenJ.  Chalm. 
Dig.  art.  234. 

394  Petty  y.  Cooke,  L.  R.  6  Q.  B.  790. 

son  Such  action  accrues  immediately  after  payment.  King  y.  Hannah,  6^ 
111.  App.  495;  although  made  without  the  knowledge  of  the  principal,  Teberg 
y.  Swenson,  32  Kan.  224,  4  Pac.  83;  and  may  be  brought  in  his  own  name. 
Bishop  y.  Howe,  71  Me.  263;   or  in  that  of  the  payee.  Granite  Nat.  Bank  y. 
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If  payment  is  made  by  a  surety,  he  is  entitled  to  be  exonerated  by 
his  principal;  ■••  and,  if  he  tenders  payment,  he  is  entitled  to  an 
assignment  of  the  instrument  from  the  holder,  and  will  be  discharged 
if  such  assignment  is  refused.'*^  But  a  tender  by  the  surety  after  suit 
begun  against  the  principal  maker  will  only  effect  his  discharge  if  in- 
demnity agaiust  costs  is  provided.*^®  On  the  other  hand,  part  pay- 
ment made  by  a  surety  for  his  own  release  by  the  payee  cannot  be  set 
up  by  the  maker  or  inure  to  his  benefit*** 

Where  a  bill  or  note  is  paid  by  the  surety,  his  action  against  the 
principal  will  be  for  money  paid,  and  not  on  the  paper  itself.*®*^  But 
the  surety  cannot  recov^  against  his  principal  until  he  has  actually 
paid  the  bill/*^  Payment,  however,  by  giving  his  own  note,  will 
support  an  action  against  the  principal,^  ^^  even  though  the  note  ac- 

Fitch,  146  Mass.  567,  14  N.  E.  650;  or  by  contintilng  the  holder's  original  ac- 
Uon,  Fifth  Nat  Bank  y.  Woolsey  (Sup.)  52  N.  Y.  Supp.  827.  As  to  action  by 
a  guarantor  against  his  principal,  see  S  862,  supra. 

s»e  See  H  978-981,  supra.  So,  payment  by  the  surety's  agent  Low  v. 
Blodgett,  21  N.  H.  121. 

s»7  Merriken  v.  Godwin,  2  Del.  Ch.  236. 

3»»  Hampshire  Manufacturers'  Bank  y.  Billings,  17  Pick.  (Mass.)  87. 

3»9  Gilstrap  y.  Smith  (6a.)  28  S.  E.  60B. 

4«o  Freyert  y.  Henry,  14  Ney.  191.  So,  too,  where  the  surety's  name  was 
used  as  payee  and  indorser  instead  of  a  principal,  who  was  not  a  party  to 
the  paper,  Abraham  y.  Mitchell,  112  Pa.  St  232,  3  Atl.  830.  But  see,  contra, 
where  he  Is  a  party,  Tutt  y.  Thornton,  57  Tex.  35;  although  he  need  not 
haye  possession  of  the  note,  Saunders  y.  Ireland,  87  Tex.  316,  28  S.  W.  271. 

401  And  his  discharge  on  a  ca.  sa.  against  him  wUl  not  be  sufficient  Powell 
y.  Smith,  8  Johns.  (N.  Y.)  192.  But  if  A.  agrees  to  pay  C.'s  note,  In  consid- 
eration of  the  indebtedness  of  A.  to  B.  and  B.  to  C,  C.  may  sue  A.  for  non- 
performance, whether  G.  has  paid  the  note  or  not.  Sapp  y.  Faircloth,  70  Ga. 
600.  So.  if  G.,  as  surety,  become  liable  by  drawing  on  his  principal,  A.,  and 
the  draft  la  not  accepted  or  paid  by  A.  Sapp  y.  Aiken,  68  Iowa,  699,  28  N. 
W.  24. 

««2  DooUttle  y.  Dwight,  2  Mete  (Mass.)  561;  Keough  y.  McNitt,  6  Minn.  513 
iGil.  357);  Rizer  y.  Callen,  27  Kan.  339.  But  see  Wright  y.  Lawton,  37  Conn. 
167.  And  such  payment  by  note  wiU  support  an  action  for  contribution 
against  a  co-surety.  Prescott  y.  Newell,  39  Vt  82.  But  if  the  surety  gives 
his  indlyldual  note,  knowing  the  original  contract  to  be  usurious,  it  will  not 
be  a  payment  which  will  deprive  the  principal  of  such  defense.  Mims  v. 
McDowell,  4  Ga,  182.  And  a  surety  cannot  recover  usurious  interest  volun- 
tarily and  knowingly  paid  by  him.     Lucking  y.  Gegg,  12  Bush  (Ky.)  298. 
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cepted  by  the  creditor  in  payment  was  not  stamped  or  colleitible.*®* 
Bo,  if  his  note  has  been  received  in  satisfaction  of  a  judgment  upon  the 
original  note  against  the  principal,  although  the  judgment  has  not 
been  satisfied  of  record.*®* 

Even  where  the  payment  by  the  surety  has  been  made  in  Confed- 
erate currency,  he  may  recover  against  the  principal  the  value  of  the 
currency  at  the  time  of  payment.*®'  But  if  the  surety  pays  in  depre- 
ciated bank  notes,  furnished  by  the  principal  himself,  the  payment  will 
inure  to  the  principal's  benefit,  and  discharge  him  from  further  liabil- 
ity.*®* And  if  the  original  principal,  by  a  subsequent  agreement  with 
the  surety,  changes  places  with  him,  and  becomes  himself  the  surety, 
and  afterwards  pays  the  note  as  such,  it  will  amount  to  a  purchase 
of  the  note,  and  not  a  payment,  and  will  entitle  him  to  the  security 
of  a  collateral  mortgage  made  by  the  original  surety  to  the  holder, 
even  as  against  subsequent  mortgagees.*®^  So,  if  a  surety  purchases  a 
note  on  which  he  is  liable,  with  the  expectation  of  buying  out  and 
controlling  the  corporation  by  which  the  note  was  made,  it  will  not 
amount  to  a  payment  of  the  note,  although  he  afterwards  gives  up  the 
plan.*®« 

§  1436.  If  a  surety  pays  a  bill  or  note,  he  may  afterwards  re- 
issue it;  *®®  but  he  cannot  thereby  render  other  parties  liable  on  it  to 
the  purchaser.*^®  Payment  by  the  surety  entitles  him  to  be  subro- 
gated to  the  collateral  securities.*"  But  if  he  has  become  in  effect 
the  principal  by  purchasing  the  land  covered  by  a  collateral  mortgage 
and  assuming  the  mortgage,  and  taking  security  for  the  amount  due 
on  it,  over  and  above  the  consideration  for  the  land  (the  mortgage  cov- 

408  Hardin  v.  Branner,  25  Iowa,  364. 

*04  Wltherby  v.  Mann,  11  Johns.  (N.  Y.)  518. 

*06  Butler  v.  Butler,  8  W.  Va,  674. 

*oe  Kirtland  v.  Railroad  Co..  4  Lea  (Tenn.)  414.  And  a  payment  with  money 
borrowed  by  the  principal  on  his  note  with  a  surety,  which  is  afterwards 
paid  by  the  surety,  is  a  payment  by  the  principal,  and  not  by  the  surety. 
Gerdone  v.  Gerdoue,  70  Ind.  62. 

407  Fields  v.  Sherrill,  18  Kan.  365. 

408  Ex  parte  Balch,  2  Low,  440,  Fed.  Cas.  No.  789. 

400  Although  he  is  one  of  tlie  makers.  Wilkinson  v.  Daniels,  1  G.  Greene 
(Iowa)  179. 

410  Hopkins  V.  Farwell.  32  N.  H.  425. 

411  See  §§  982-985,  supra. 
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ering  other  lan^  also),  he  will  not  be  entitled  to  subrogation  to  the 
mortgage  against  the  rest  ol  the  property  upon  payment  of  the  mort- 
gage note  -wbicli  be  has  assmned.*"  On  the  other  hand,  if  the  owner 
of  mortgaged  Remises  pays  off  notes  secured  by  the  mortgage  for  his 
own  security,  be  will  be  held  to  have  done  so  as  a  purchaser,  without 
diBcbarging  the  maker  of  the  notes,  and  can  proceed  against  the  maker 
on  the  note  without  first  foreclosing  the  mortgage.*^* 

11  one  of  several  sureties  pays  a  bill  or  note,  he  is  entitled  to  con- 
tribution from  his  co-sureties.***    But  the  payment  by  a  surety  in  gen- 
eral extinguishes  the  note,  and  the  action  for  contribution  will  not 
be  on  the  note,  but  on  an  implied  assumpsit,***^  although  it  has  been 
held  that  if  one  of  the  makers  of  a  joint  and  several  note,  who  is  in 
reality  a  surety  for  the  other,  pays  the  note,  it  will  not  operate  as  a 
payment  unless  so  intended,  and  an  action  may  be  brought  for  his 
lienefit  on  the  note  in  the  name  of  the  payee.* ^*     But  if  B.  and  C, 
two  of  the  makers  of  a  joint  note  which  is  signed  "A.,  B.,  C,  Surety," 
each  pay  one-half  of  the  note,  and  B.  is,  in  fact,  also  a  surety  for  A.,  in 
an  action  against  him  by  the  surety  C,  he  may  prove  his  character  as 
a  surety  for  A.  as  a  defense  against  further  liability  to  C.*^^     And 
where  one  surety  signs  as  a  co-maker,  and  the  other  as  an  accommo- 
dation indorser  for  the  same  maker,  the  former  cannot  claim  contribu- 
tion against  the  latter  as  a  co-surety.**' 

Fasrment  Supra  Protest. 

§  1437.  Where  payment  is  made  for  the  honor  of  another  party, 
according  to  the  law  merchant,  the  person  making  such  payment  has 
his  action  against  the  party  honored,**"  and  takes  the  bill  as  through 
an  indorsement  from  such  party,  with  all  rights  and  remedies  belong- 

41S  Rugg  V.  Brainerd,  57  Vt.  364. 

41  s  Alien  v.  Dermott,  80  Mo.  56. 

*»*S€e  H  071-978.  supra. 

410  HoUiman  v.  Rogers,  6  Tex.  91. 

«!•  Rockingham  Bank  v.  Claggett,  29  N.  H.  292. 

41T  Sisscm  y.  Barrett,  2  N.  T.  406. 

*i»  Smith  V.  Smith,  16  N.  C.  173;   Dawson  v.  Pettway,  20  N.  C.  396. 

4>»  See  H  1194,  1195,  supra.  But  It  has  been  held  that  recovery  in  such 
(-af«e  should  be  on  the  common  counts,  and  not  on  the  bill  itself.  Bach  us 
Y,  Richmond,  5  Yerg.  (Tenn.)  109. 
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ing  to  him/'^  Thus,  if  he  pays  for  the  honor  of  an  indorser,  he  has 
the  rights  of  a  purchaser  by  indorsement  from  him.**^  So,  if  one  ac- 
cepts a  bill  for  the  honor  of  an  indorser  at  the  request  of  the  drawer, 
and  afterwards  pays  it,  he  may  recover  against  the  indorser  honored.^'' 
But  if  a  stranger  pays  a  note  for  the  indorser's  honor  as  a  volunteer, 
without  the  indorser's  request,  he  will  thereby  get  no  rights  against 
prior  parties  to  the  note.*** 

One  who  pays  a  bill  for  the  honor  of  the  indorser  may  bring  his 
action  against  the  drawer  as  a  purchaser  for  value/**  So,  if  a  bill 
is  paid  for  the  honor  of  an  accommodation  drawer,  the  payor  may  have 
his  action  against  the  acceptor  for  whose  acconunodation  the  bill 
was  drawn,  only  parties  subsequent  to  the  party  honored  being  dis- 
charged by  the  payment*  *•  And  it  seems  that,  where  a  bill  is 
paid  for  the  honor  of  an  acceptor,  his  estate  will  be  liable  to  the  party 
paying,  even  though  there  has  been  no  formal  protest  of  the  bill,  or 
statement  of  its  payment  supra  protest.***  The  payment  of  a  bill 
supra  protest  is  in  effect  a  purchase  of  the  bill,  and  entitles  the  party 
paying  to  recover  the  damages  provided  by  statute  upon  dishonor.**^ 
But,  in  general,  an  indorser  is  not  liable  to  one  who  pays  a  bill  or  note 
for  his  honor  without  notice  of  such  payment.***  And  where  a  bill 
is  drawn  by  an  agent,  and  paid  for  the  honor  of  the  principal,  who  is 
not  named  on  its  face,  he  cannot  be  held  liable  for  such  payment  with- 
out formal  notice.*** 

Payment  by  Strang^er. 

§  1438.  If  a  bill  or  note  is  paid,  after  its  maturity,  by  a  stranger 
to  the  paper,  it  will,  in  general,  be  held  to  be  a  purchase,  and  not  a 
payment  of  the  instrument.***      Whether  it  is  a  payment  or  a  pur- 

«so  Mertens  v.  WinDington,  1  Esp.  113. 
*2i  GoodaU  v.  PolhUl,  1  C.  B.  233. 
*2»  Konig  V.  Bayard,  1  Pet  250. 
4  23  Smith  V.  Sawyer,  55  Me.  139. 
424  Martens  v.  WInnlngton,  1  Esp.  112, 
42B  Ex  parte  Swan,  L.  R.  6  Eq.  344. 

426  Ex  parte  Wyld,  2  De  Gex,  F.  &  J.  642. 

427  Pratalongo  v.  Larco,  47  Cal.  378. 

428  Wood  V.  Pugh,  7  Ohio,  156. 

4  29  Grosvenor  v.  Stone,  8  Pick.  (Mass.)  79. 

4»o  Thomas  v.  Fenton,  5  Dowl.  &  L.  28;   McDonnell  v.  Burns,  28  C.  C.  A. 
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chase  is,  however,  a  question  of  fact/"     K  one  who  is  not  a  party  to 

the  bill  takes  it  up,  and  makes  payment  to  the  banking  house  where  it 

is  payable,  the  payment  will  not  be  presumed  to  have  been  made  in 

behalf  of  the  acceptor.***     And  even  where  part  payments  have  been 

previousiy  made,  after  maturity,  by  the  drawer  and  acceptor,  and  the 

bill  is  subsequently  paid  by  a  stranger,  and  the  payment  receipted 

in  general  terms  on  the  bill,  it  will  not  be  conclusive  evidence  of  an 

intention  to  pay  the  bill,  but  a  contrary  intention  may  be  shown  by 

parol,  and  the  party  paying  may  recover,  as  a  purchaser,  the  balance 

due  from  the  drawer.*** 

If  a  note  in  the  hands  of  the  administrator  of  the  last  holder  is  dulv 
accounted  for  by  him  as  so  much  cash,  it  will  amount  to  a  transfer 
of  the  note  to  him  individually  by  operation  of  law/**     And  a  note 
may  be  purchased  from  the  payee  by  the  maker's  firm,  and  held  by  the 
^rm  as  a  set-off  against  a  debt  due  from  the  payee.***    And  even  where 
a  note  is  taken  up  with  money  loaned  to  the  maker  for  the  purpose 
by  bis  father,  the  jury  may  find  such  transactioD  to  be  a  purchase  rather 
than  a  payment,  where  the  note  was  not  canceled  by  the  maker,  but 
was  delivered  by  him  to  his  father,  and  remained  in  his  father's  posses- 
sion at  his  death.***    But  where  a  note  is  paid  by  the  maker's  son,  and 
is  given  up  to  him,  and  is  understood  by  the  holder  to  be  a  payment, 
it  has  been  held  to  be  such  in  a  subsequent  action  brought  by  the  son's 
firm  against  a  surety  on  the  note.**^     So,  where  a  note  is  paid  by 
the  maker's  bail,  it  has  been  held  to  be  a  payment,  and  not  a  pur- 
chase, although  the  payor  took  an  instrument  reciting  his  purchase, 

174,  83  Fed.  866  (as  against  later  notes  secured  by  the  same  collateral);  es- 
pecially if  made  without  intending  to  satisfy  the  note,  Dodge  v.  Trust  Co.,  9:1 
U.  S.  379;  and  paid  by  the  stranger  with  his  own  money,  Swope  v.  LeflSng- 
weU,  72  Mo.  348;  although  not  understood  to  be  a  purchase  at  the  time, 
Barney  v.  Clark,  46  N.  H.  514.  So,  a  fortiori,  if  paid  on  an  express  agree- 
ment for  transfer  of  the  note.  Gasco  Nat.  Bank  v.  Shaw,  79  Me.  376»  10  Atl. 
07. 

*»i  Wilcoxon  V.  Logan,  91  N.  C.  449;   Swope  v.  Lefflngwell,  supra. 

*»a  Byles,  Bms,  226;  Deacon  v.  Stodhart,  2  Man.  &  G.  317;  Junes  v.  Broad- 
hurst,  9  G.  B.  173. 

*3»  Graves  v.  Key,  3  Barn.  &  Adol.  3ia 

«»*  Smith  V.  Gregory,  75  Mo.  121. 

*»»  Hall  V.  KimbaU,  77  lU.  161. 

*»•  Dougherty  v.  Deeney,  45  Iowa,  443, 

4»»  Brem  v.  AUiaon.  68  N.  C.  412. 
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and  assigning  the  note  with  power  to  bring  suit  on  it  in  the  name  of 
the  holder  who  i*eceived  pa\Tiient.*'*  So,  it  has  been  held  that,  where 
a  stranger  pays  a  note  at  maturity,  it  will  be  presumed  to  be  an  ex- 
tinguishment of  the  note,  and  not  to  carry  any  right  of  subrogation 
to  the  party  paying,*'"  although  he  may  have  declined  to  have  the  note 
canceled.**®  And  this  is  true  where  the  note  was  surrendered  at  the 
time,  but  not  indorsed  by  the  holder,  although  the  party  paying,  after 
suit  commenced  against  the  makers,  procured  from  the  holder  a  power 
to  bring  such  suit.*** 

§  1439.    A  mere  volunteer  paying  a  note  is  not  a  purchaser, 

and  has  no  rij^ht  to  be  subrogated  to  the  rights  of  the  holder,  the  circuin- 
stances  under  which  he  makes  the  payment  being  a  question  of  fact  for 
the  jury  to  determine.**^  So,  a  stranger  cannot  offer  payment  of  a 
note,  and  insist  upon  its  surrender  to  him  with  the  collateral  that  se- 
cures it  uncanceled.*** 

But  if  a  bill  or  note  is  paid  by  one  who  is  not  a  party  to  it,  it  will 
be  presumed  to  have  been  done  with  the  consent  of  the  principal  debtor, 
who  should  have  made  payment.***  And  where,  after  taking  up  a 
note,  such  payor  receives  payment  of  installments  of  principal  and  in- 
terest from  the  maker,  it  will  be  presumed  that  he  is  a  purchaser,  and 
did  not  pay  the  note  for  the  maker.***  The  intention  of  a  stranger 
to  become  a  purchaser  may  be  shown  by  him.***  And  in  such  a  trans- 
action the  intention  of  the  parties  governs;  and  although  the  stranger 

*88  HuU  V.  Pltfleld.  1  Wils.  46. 

*3o  Especially  where  the  payor  was  the  maker's  employer,  and  the  pay- 
ment was  probably  made  for  the  maker.     Oliver  v.  Bragg,  15  La.  AniL  402. 

440  Burr  v.  Smith,  21  Barb.  (N.  Y.)  2G2. 

*4i  Merrimack  Bank  v.  Parker,  7  Pick.  (Mass.)  88. 

4*2  Moran  v.  Abbey,  58  Cal.  163.  And  this  has  been  held  Irrespective  of  the 
maker's  request  and  of  any  agreement  with  the  maker.  Binford  v.  Adams. 
104  Ind.  41,  3  N.  E.  753. 

443  Williams  v.  Gottschalk,  6  Mo.  App.  597.  So,  where  a  note  was  payable 
"on  or  before  May  1."  and  the  holder  refused  to  sell  it,  although  he  took  the 
money  offered  by  a  party  who  was  liable  for  the  maker,  and  claimed  the 
right,  saying  the  Interest  would  stop,  and  altliough  the  money  was  furnished 
for  investment  by  a  third  party.     Wells  v.  Tucker.  57  Vt.  223. 

444  Byles,  Bills,  225;  Cook  v.  Lister,  .S2  Law  J.  C.  P.  121.  But  this  may  be 
rebutted.     Walter  v.  James,  L.  R.  6  Exch.  124. 

445  Rand  v.  Barrett,  66  Iowa,  731.  24  N.  W.  530. 

446  Byles.  Bills,  226,  note;  2  Daniel,  Neg.  Inst.  253. 
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takes  up  the  note  lor  the  maker,  and  at  bis  request,  both  the  note  and 

a  collateral  mortgage  securing  it  may  be  kept  alive  in  his  hands.**  ^ 

80,  where  lie  is  requested  by  the  maker,  and  also  by  the  indorsers,  to 

take  up  the  note  and  hold  it  as  his  security,  and  the  indorsers  authorize 

the  bank  to  driver  tbe  note  to  him  without  erasing  their  signatures, 

be  can  hold  it  as  a  purchaser  against  both  maker  and  indorsers.**'    On 

the  other  hand,  payment  by  a  stranger  to  a  collecting  agent  at  the 

maker's  reqaest  has  been  held  to  extinguish  the  note,  although  it  was 

BQheequently  transferred  by  the  payee  to  the  party  who  paid  it.*** 

80,  where  a  stranger  pays  a  note  at  the  request  of  the  maker,  after  it 

is  due,  and  it  is  charged  to  his  account,  and  sent  to  him  as  a  voucher, 

it  will  amount  to  a  payment  as  to  sureties  who  did  not  consent.**^* 

And  if  a  stranger  takes  up  a  bill  for  an  indorser,  at  his  request  and 

without  the  knowledge  of  the  acceptor,  it  has  been  held  that  he  can 

only  recover  against  the  acceptor  on  the  acceptance.*** 

§  1440.     The  payment  of  a  bill  by  a  stranger  may  be  a  pur- 

rhase,  although  not  so  understood  at  the  time  by  the  holder,  who  sup- 
posed it  to  be  made  on  behalf  of  the  acceptor.**^  But  if  money  is  bor- 
rowed from  another  by  the  maker,  and  the  note  paid  with  it,  it  will  be  a 
payment  and  discharge  the  sureties,  although  the  lender  of  the  money 
took  the  note  without  the  knowledge  of  the  holder  or  sureties.**'    On 

««t  Ramaey  t.  Daniels,  1  Mackey  (D.  G.)  16;  Dillon  v.  Kaaffman,  58  Tex. 
S06.  And  such  payor  may  recover  from  the  maker  the  face  of  the  note^ 
mlthongh  he  paid  less.    Boyce  t.  Shiver,  3  S.  G.  515. 

««•  Hartshorn  t.  Brace,  25  Barb.  (N.  Y.)  126.  And  one  who  is  induced  to 
pay  a  draft  by  the  frandnlent  representations  of  the  drawer  may  sue  the 
drmwer  as  a  purchaser.     Goldsmid  v.  Bank,  12  Barb.  (N.  Y.)  407. 

44»Moran  v.  Abbey,  63  Cal.  56.     So,  where  he  is  acting  as  the  maker's 
aeent    Johnson  v.  Glover,  121  lU.  283,  12  N.  E.  257. 
4soGoykendan  v.  Constable,  19  Wkly.  Dig.  160. 

*»iHoule  V.  Baxter,  3  East,  177.  And  in  this  case  the  acceptance  was 
tMured  by  a  discharge  in  bankruptcy. 

'ASS  And  the  purchaser  may  sue  the  drawer  upon  it,  BenJ.  Chalm.  Dig.  art 
234;  Lyon  t.  Maxwell,  18  Law  T.  (N.  S.)  28;  the  purchaser  being,  in  this 
case,  the  assignee  of  the  acceptor.  But  a  stranger  who  pays  coupons  without 
tbe  holder's  knowledge,  to  save  the  credit  of  the  company,  cannot  set  up  that 
it.  was  a  purchase  as  against  a  subsequent  bona  fide  holder  of  the  bonds. 
Farmers*  Loan  &  Trust  Co.  v.  Iowa  Water  Go.,  78  Fed.  881. 

««*  Eastman  v.  Plumer,  32  N.  H.  238.  So,  where  the  maker  pays  the 
first  of  several  notes  secured  by  a  mortgage,  and  transfers  it  to  the  person 
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the  other  hand,  where  a  note  is  taken  up  with  money  borrowed  by  the 
original  lender  or  holder  of  the  note,  it  will  not  discharge  another  note 
held  with  it  as  collateral.**^*  Where  one  advances  money  at  the  mak- 
er's request  to  pay  a  note,  under  an  agreement  that  he  shall  hold  it, 
he  may  bring  an  action  on  it  as  a  purchaser  against  the  maker  and  in- 
dorsers.*^* 

But  if  a  note  is  given  for  land,  and  is  secured  by  a  mortgage  on  the 
laud,  and  the  maker  of  the  note  afterwards  sells  the  land  subject  to 
the  mortgage,  it  will  be  satisfied  as  to  the  maker  if  a  subsequent  mort- 
gagee of  the  same  land  purchases  it  and  the  mortgage,  although  he 
takes  an  assignment  of  both.*'^*  So,  if  notes  are  secured  by  a  mort- 
gage, and  two  of  tliem  are  transferred  "without  recourse"  to  A.,  and 
by  him  assigned  to  B.,  and  taken  up  afterwards  by  A.,  in  a  subsequent 
transfer  of  the  mortgaged  land  to  him,  to  pjiy  for  the  land,  it  will  be  a 
imyment,  and  not  a  purchase  of  the  notes.**^^  So,  if  a  note  is  paid  by 
one  who  agreed  to  pay  it  as  purchaser  of  the  land  covered  by  a  collat- 
eral mortgage,  it  will  be  a  payment,  and  cannot  be  reissued  by  the 
party  who  paid  it,  although  it  was  taken  and  not  marked  "Paid," 
and  was  afterwards  transferred  by  him  as  collateral  to  another,  the 
land  having  been  afterwards  sold  by  him  to  a  third  party  with  the 
re]>resentation  that  the  note  was  paid.*=*  So,  if  a  note  is  paid  by  one 
who  is  under  an  obligation  to  pay  it,  e.  g.  an  expressman  who  had 
previously  received  money  for  that  purpose,  or  if  it  is  paid  for  him  by 
another  at  his  request,  it  will  give  the  latter  no  right  of  action  against 

the  maker.* ^* 

* 
lending  him  money  for  the  purpose,  It  is  a  payment,  and  not  a  purchase, 

and  lets  In  other  notes  secured  by  the  mortgage  as  entitled  to  priority  in" 
payment  out  of  the  mortgage.     Bailey  v.  Malvln,  53  Iowa,  371,  5  N.  W.  515. 

*54  Smith  V.  Johnson,  2  Cranch,  C.  C.  G45,  Fed.  Cas.  No.  13,067. 

•«3  5  Hortou  V.  Manning,  37  Tex.  23. 

456  Rolfe  V.  Wooster,  58  N.  H.  526.  And  see  Lemans  v.  Wiley,  92  Ind.  436, 
where  a  widow,  holding  land  through  her  husband,  paid  off  the  note  and 
mortgage  for  the  purchase  money,  expecting  reimbursement  from  the  hus- 
band's estate. 

4  87  So  held  on  subsequent  foreclosure  of  the  mortgage.  Gammon  v.  Kent- 
ncr,  55  Iowa,  508,  8  N.  W.  348. 

4  58  And  the  purchaser  of  the  land  may  set  up  the  payment  at  suit  of  th(& 
pledgee.     Citizens'  Bank  v.  Lay,  80  Va.  436. 

4  8»  Willis  V.  Hobson,  37  Me.  403. 
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So,  if  one  who  has  assumed  the  payment  of  a  note  under  an  agree- 
ment with  the  maker  pays  it,  it  will  discharge  the  maker.*'®  And  al- 
though the  agreement  was  that  he  should  take  it  up  and  hold  it, 
it  will  discharge  both  the  note  and  a  collateral  trust  deed,  where  the 
money  was  advanced  by  check  to  the  maker,  and  deposited  by  him,  and 
the  note  paid  by  his  own  check.** ^  So,  where  money  is  advanced  to 
the  maker  to  pay  notes,  on  a  contract  for  the  purchase  of  land  covered 
by  a  collateral  mortgage,  the  payment  being  made  on  certain  condi- 
tions, it  is  a  paAinent,  and  not  a  purchase,  although  the  contract  for 
purchasing  the  land  is  afterwards  abandoned.**^ 

But  where  a  note  secured  by  a  mortgage  is  taken  up  by  a  bank  hold- 
ing it,  for  a  party  who  had  assumed  to  pay  it,  and  the  bank  takes  the 
note  and  mortgage  with  additional  collateral,  it  is  a  purchase,  and 
not  a  payment.*'^  So,  where  notes  secured  by  mortgage  are  taken 
up  by  an  accepted  draft  with  an  express  agreement  that  the  acceptor 
l»e  subrogated  to  the  mortgage.***  So,  where  a  note  is  paid  by  the 
liank  where  it  was  payable,  by  mistake,  for  a  note  of  the  maker's 
firm,  instead  of  his  individual  note,  and  notice  of  dishonor  is  given 
immediately  on  discovery  of  the  mistake,  before  the  close  of  banking 
hours.**'  So,  where  a  bank  discounts,  and  afterwards  pays,  a  note, 
it  will  bold  it  as  a  bona  flde  purchaser.***  So,  if  a  bill  is  accepted 
for  the  drawer  s  accommodation,  and,  on  being  sent  for  collection  to 
the  bank,  is  credited  to  the  holder,  the  bank  will  be  a  purchaser, 

*••  Ellis  V.  Allen,  48  Vt.  545.  But  the  payor  Is  entitled  to  hold  the  note  as 
evidence  and  for  his  own  protection.     Stiger  v.  Bent,  111  Hi.  328. 

*«i  Dooley  v.  Insurance  Co.,  3  Hughes,  221,  Fed.  Cas.  No.  3,909. 

^•2  BlsseU  T.  Levris,  56  Iowa,  231,  9  N.  W.  177. 

*«»  Swope  T.  LeffingweU,  72rMo.  348. 

<•«  Although  the  holder  indorsed,  "Received  payment  as  stated."  Levy  v. 
Baer,  19  La.  Ann.  468. 

♦«5  Irving  Bank  v.  Wetherald,  36  N.  Y.  335,  34  Barb.  (N.  Y.)  323.  So,  where 
the  iMink  at  which  the  note  was  payable  paid  it,  and  charged  it  to  the  maker, 
▼hose  account  was  insufficient,  it  is  a  purchase,  and  it  may  bring  its  action 
against  the  maker,  although  the  note  was  placed  on  a  canceling  fork,  as  evi- 
dence that  it  was  charged,  and  though  it  was  made  for  accommodation  of 
an  indorser,  who  was  cashier  of  the  bank.  Watervliet  Bank  v.  White,  1  Denio 
<N.  Y.)  608.  So,  where  a  check  drawn  on  a  branch  bank  at  A.  is  paid  by 
another  branch  bank  at  B.,  and  is  dishonored  on  its  presentment  at  A.,  the 
l^nk  at  B.  wiU  hold  it  as  a  purchaser.     Woodland  v.  Fear,  7  El.  &  Bl.  519. 

*««  Roberts  v.  I-ane,  64  Me.  108. 
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and  can  hold  the  acceptor  as  such,  although  the  drawer  who  was 
acconunodated  was  the  president  of  the  bank/*^ 


Place  of  Payment — As  Agent. 

§  1441.  Where  a  depositor  makes  an  acceptance  specially  payable 
at  a  bank,  he  thereby  authorizes  the  bank  to  pay  the  bill.*®*  But  if 
an  acceptance,  made  payable  at  a  particular  bank,  is  revoked  by  the 
acceptor  before  payment,  although  after  the  bank  has  received  the  bill 
and  formally  canceled  the  acceptance,  the  bank  may  afterwards  return 
it  to  the  holder  on  the  same  day,  with  the  acceptance  restored  as  can- 
celed by  mistake.***  If  a  bill  or  note  is  made  negotiable  at  a  par- 
ticular bank,  it  amounts  to  an  authority  to  the  bank  to  pay  it*^®  So, 
where  a  note  is  made  payable  at  a  bank,  it  amounts  to  a  direction  from 
the  maker  to  the  bank  to  pay  it.*^^  In  Illinois,  however,  and  in  Ten- 
nessee, this  does  not  authorize  the  bank  to  apply  the  maker's  deposit 
to  the  payment  without  an  express  direction  from  him.*^*  But  in 
Virginia  the  deposit  of  an  insolvent  maker  may  be  applied  by  the 
bank  to  pay  such  a  note.*^^  Although  a  general  deposit  may  be  so 
applied,  the  bank  is  not  required  to  make  such  application,  but  it  may 

*e7  racific  Bank  v.  MitcheU,  9  Mete.  (Mass.)  297. 

4<8  Although  his  deposit  was  less  than  the  acceptance,  and  the  acceptance 
was  countermanded  after  payment.  Kymer  v.  Laurie,  18  Law  J.  Q.  B.  218. 
But  the  bank's  remedy  is  confined  to  an  action  against  such  acceptor,  and  he 
cannot  hold  the  drawer  on  his  verbal  promise  to  the  acceptor  to  accept  a 
counter  draft  on  himself.  Bay  City  Bank  v.  Lindsay,  94  Mich.  176,  54  N.  W. 
42.  As  to  application  of  deposits  in  the  hands  of  the  holder,  where  the  paper 
is  not  expressly  so  payable,  see  §  1393,  supra. 

4G8  Warwick  v.  Rogers,  5  Man.  &  G.  340,  C  S^-ott  N.  R.  1. 

*7o  Mandeville  v.  Bank,  9  Cranch,  9;  Kuapp  v.  Cowell,  77  Iowa,  528.  42  N. 
W.  434;  Bedford  Bank  t.  Acoam,  125  Ind.  5^,  25  N.  E.  713.  And  see  §  125. 
supra. 

*Ti  Commercial  Nat.  Bank  v.  Henninger,  105  Pa.  St.  496.  And  it  may  hold 
it  against  the  maker  as  a  purchaser.  Union  Bank  y.  Griffin,  4  N.  Y.  Leg. 
Obs.  344.  And  the  bank  may  pay  such  note,  although  it  had  been  directed 
to  pay  a  check  (not  yet  presented)  which  would  have  exhausted  the  maker's 
deposit  JFAnsi  Nat.  Bank  v.  Fourth  Nat.  Bank,  46  N.  Y.  82.  Such  note  is 
in  effect  a  check.     Indig  v.  Bank,  80  N.  Y.  100. 

4T2Ridgely  Nat.  Bank  v.  Patton.  109  in.  479;  Wood  v.  Trust  Co.,  41  111. 
267;  Grissom  v.  Bank,  87  Tenn.  350.  10  S.  W.  774. 

4T8  Ford's  Adm'r  v.  Thornton,  3  Leigh,  005. 
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set  off  a  judgment  rendered  on  the  note  in  an  action  brought  for  the 
deposit.*^*      If  money  is  paid  by  the  acceptors  to  their  bankers  to  take 
ap  the  bin,  and  it  is  nevertheless  dishonored  by  the  bankers  and  taken 
up  by  the  drawer,  he  does  not  thereby  get  a  right  of  action  against  the 
bankers,  but  they  are  liable  to  the  acceptors  only.*^*    Making  a  note 
\)ayable  at  a  bank  does  not  make  the  bank  the  agent  of  the  maker,  so 
as  to  render  it  liable  to  his  assignee  for  not  paying  the  note,*^*  nor  to 
the  holder.*^ ^     But  its  failure  to  make  such  application,  where  the 
fund  18  suf&cient  at  the  maturity  of  the  paper,  and  remains  so  until 
action  brought,  will  discharge  the  indorser.*^*     And  the  fact  that 
the  note  of  a  depositor  is  held  by  the  bank  before  its  maturity  does  not 
^ve  the  bank  a  lien  on  the  maker's  deposit.^^'     A  mercantile  partner- 
ship is  not  authorized  to  apply  the  general  deposit  of  a  customer  to  the 
})ayment  of  his  notes.^*^    And  a  bank  cannot,  in  general,  apply  the 
deposit  of  an  indorser  to  the  payment  of  a  note  payable  at  the  bank.**^ 
But  if  a  note  is  discounted  by  a  bank  for  one  of  its  depositors,  his  de- 
{losits  at  the  maturity  of  the  note,  and  afterwards,  are  liable  for  its 
I  payment.*** 

Funds  Provided  and  Lost. 

§  1442.    The  fact  that  a  maker  has  funds,  at  the  maturity  of  a 
note,  at  the  bank  named  in  it  as  the  place  of  payment,  does  not 

4T4  Marsh  v.  Bank,  M  Barb.  (N.  T.)  298. 

*ii  HUl  V.  Royds,  L.  R.  8  Eq.  290. 

*T  Smith  V.  Bank,  22  Barb.  (N.  Y.)  627. 

*"  Merchants'  &  Planters'  Bank  v.  Meyer,  56  Ark.  490,  20  S.  W.  406.  In 
xtais  case  the  deposit  was  made  after  the  note  matured,  and  was  less  than  its 
full  amount. 

<'<»  Central  Bank  v.  Theln,  76  Hun  (N.  Y.)  571,  28  N,  Y.  Supp.  232;  German 
Nat  Bank  v.  Foreman,  138  Pa,  St  474,  21  Atl.  20. 

4?i>  8ta.te  Sav.  Ass*n  v.  Boatmen's  Sav.  Bank,  11  Mo.  App.  292.  It  cannot 
retain  the  deposit  to  meet  a  note  not  yet  matured,  although  it  has  guarantied 
itii  payment.  Commercial  Nat.  Bank  v:  Proctor,  98  111.  558.  Nor  can  it  apply 
A  depo$Ut  made  after  the  dishonor  of  the  paper.  Gordon  t.  Muchler,  34  La. 
Ann.  604;  Steiner  v.  Loan  Co.,  98  Pa.  St  591;  First  Nat.  Bank  v.  Peltz,  176 
Pa.  St  513.  35  Ati.  218. 

*»o  Vance  v.  Geib,  27  Tex.  272. 

4ii  Mechanics'  &  Traders'  Bank  v.  Seitz,  150  Pa.  St  632,  24  Atl.  356;  even 
though  the  indorser  is  the  principal  debtor,  First  Nat.  Bank  y.  Peltz,  176  Pa. 
St  513,  35  Atl.  218. 

«•>  Muench  r.  Bank,  11  Mo.  App.  144. 
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make  the  bank  the  agent  of  the  holder  in  any  way;  and,  if  the  bank 
fails  before  the  note  is  presented,  the  maker  will  not  be  discharged 
by  the  fact  that  the  holder  did  not  present  the  instrnment  at  ma- 
turity for  payment,  and  that  it  would  have  been  paid,  if  presented 
at  that  time/*'  So,  if  the  drawer  of  a  bill  makes  a  deposit  with 
his  banker,  on  whom  it  was  drawn,  for  the  payment  of  the  bill, 
and  the  drawee  fails  to  pay  it,  the  loss  will  fall  on  the  drawer,  and 
Dot  on  the  holder.***  So,  if  the  maker  sends  money  to  the  bank 
where  his  note  is  payable,  and  withdraws  it  after  maturity  (the 
note  not  having  been  then  presented),  it  will  not  be  a  valid  pay- 
ment or  tender  of  payment,  although  it  might  have  been  a  good 
tender,  if  continued  in  the  hands  of  the  bank.**^  So,  if  a  mortgagor 
notifies  the  mortgagee  that  the  money  is  waiting  at  a  certain  bank 
to  pay  the  mortgage,  and  the  bank  fails  before  demand  is  made, 
it  will  not  amount  to  a  payment.***  And  even  where  the  maker 
sends  funds  to  the  place  of  payment  to  take  up  a  note,  and  the 
note  is  indorsed  by  the  holder  to  the  bank  for  collection,  the  bank 
will  be  regarded  as  the  maker's  agent,  and,  if  it  fails  before  the 
note  is  paid,  the  maker  will  be  still  liable.**^  So,  if  a  bank  at  A. 
holds  a  note  which  is  payable  at  B.,  at  a  place  not  particularly  desig- 
nated, and  money  is  left  by  the  maker  with  an  agent  at  B.,  and  i^: 
afterwards  stolen,  and  not  applied  to  the  note,  it  will  not  make 
such  agent  the  holder's  agent,  or  amount  to  a  payment  of  the  note, 
or  stop  the  running  of  intei-est  on  it.***  But  if  a  note  for  goods 
purchased  is  made  payable  at  a  bank,  and  it  is  provided  that  the 
sale  shall  be  forfeited  if  the  note  is  not  paid  at  maturity,  the 
makers  will  not  be  subjected  to  such  forfeiture  until  the  note  is 
formally  presented  at  the  bank.*** 

§  1443.    If  money  is  given  by  the  maker  of  a  note  to  his 

agent  for  the  purpose  of  taking  it  up,  and  is  tendered  to  the  holder 
on  his  surrender  of  the  note,  and  the  note  is  mislaid,  and  not  found 

48t  Adams  v.  Improvement  Commission,  44  N.  J.  Law,  63S.    But  see,  contra^ 
Lazier  v.  Horan,  55  Iowa,  75,  7  N.  W.  457. 
*84  Moore  v.  Meyer,  57  Ala.  20. 
*8  6  HiUs  V.  Place,  48  N.  Y.  520. 

486  Freeholders  of  Middlesex  v.  Thomas,  20  N.  J.  Eq.  39. 

487  Sutherland  v.  Bank,  31  Mich.  230. 

488  First  Nat.  Banlc  v.  Free,  67  Iowa,  11,  24  N.  W.  TiGO. 
480  Robinson  v.  Cheney,  17  Neb.  673,  24  N.  W.  378, 
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by  the  bolder  nntil  the  agent  has  failed,  with  the  maker's  money 
in  Ms  hands,  it  ^will  not  amount  to  a  payment,  but  will  be  a  suffi- 
cient tender  to  stop  the  running  of  interest.***    But  if  money  is 
sent  by  tbe  maker  to  his  agent,  and  the  agent  persuades  the  holder 
to  take  bis  note  in  settlement,  it  will  be  a  payment,  and  release  the 
maker-***^     So,  if  a  note  is  taken  and  held  by  an  agent  for  his  princi- 
pal, and  is  afterwards  paid  by  him  to  his  principal^  it  will  be  a 
payment,  and  not  a  purchase  by  the  agent.*®*    So,  where  a  check 
belonging  to  the  gOTemment  is  paid  by  a  collector  to  the  treasurer 
by  a  Y>ank  certificate  of  deposit,  which  was  duly  paid,  it  will  be 
a  payment  of  the  check,  although  the  check  itself  (which  had  been 
disconnted  by  the  bank)  was  dishonored  and  taken  up  by  the  col- 
lector, and  surrendered  to  the  drawer  of  the  check  for  a  note  made 
by  him.    And  the  latter  instrument  cannot  be  treated  as  a  preferred 
debt  due  the  government,  although  the  original  check  was  taken 
up  by  the  collector  with  other  funds  belonging  to  the  government.**'* 
if  a  note  is  taken  up  by  the  maker's  agent  with  the  proceeds  of 
goods  helonging  to  the  maker,  it  is  paid,  and  cannot  afterwards  be 
transferred  or  pledged  by  the  agent.***    So,  if  bank  bills  are  pur- 
chased by  an  agent  for  the  bank  that  issued  them,  they  are  thereby 
extinguished,  although  still  in  the  agenfs  hands  as  vouchers;  and 
they  cannot,  therefore,  be  attached  as  the  property  of  the  bank.*** 

«••  Dent  T.  Dunn,  3  Camp.  296. 
4»i  Baker  r.  Gavltt,  128  Mass.  03. 
«*2  Brice  T.  Watkins,  30  La.  Ann.  21. 
«•>  U.  8.  T.  Thompson,  33  Md.  575. 
«*«  Halsey  t.  Lange,  28  La.  Ann.  218. 
4*i  Wildes  T.  Bank,  20  Pick.  (Mass.)  352. 
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PAYMBNH 

I.  To  Whom  Made. 
II.  When  Made  and  How  Proved. 

III.  Recovery  of  Payment. 

IV.  Appropriation  op  Payment. 


I.  Payment — To  Whom  Made, 

§  1444.  Payment  To  Rightful  Holder. 

1445.  To  Designated  Payee. 

1446.  To  Joint  Payees. 

1447.  To  Persons  under  Disability. 

1448.  To  Executor. 

1449.  To  Trustee. 

1450.  To  Agent 

1451.  Implied  Agency. 

1452.  Ratification  and  Revocation  of  Agency. 

1453.  Grossed  Checl^s. 

1454.  Payment  to  Agent  in  Notes. 

1455.   In  Bank  Notes. 

1456.   By  Check. 

1457.  Default  of  Subagents. 

1459.  Duty  of  Collecting  Agent 

1460.   Presentment  and  Notice  by  Agent 

1461.   Notice  by  Agent— Damages. 

1462.  Payment  to  Payee  after  Indorsement 
1466.    To  Pledgor— Pledgee. 

1466.    To  Attaching  Creditor. 

1467.  — -  To  Indorsee. 

1468.  —  Under  Forged  Indorsement. 

Payment  to  Rightfiil  Holder. 

§  1444.    The  payment  of  the  bill  or  note  must  be  made  to  the 
rightful  holder  or  to  his  authorized  agent.*     And,  if  made  to  a 

1  2  Edw.  Bills  &  N.  I  730;  Story,  Bills,  §  413;  Story,  Prom.  Notes,  I  375. 
But  it  is  sufficient  to  aver  that  the  bill  was  paid  "according  to  the  custom  of 
merchants."    Cox  y.  Earle,  3  Bam.  &  Aid.  430. 
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wrongful  liolder  before  maturity,  it  will  be  at  tbe  risk  of  the  party 
making  it.^     And,  in  general,  a  payment  is  valid,  as  against  other 
parties,  only  when  made  in  good  faith  and  in  ignorance  of  all  facts 
which  impair  the  holder's  title.*    Thus,  if  it  is  paid  to  the  original 
holder,  who  had  transferred  the  note  and  obtained  it  again  by 
fraud,  which  was  known  to  the  payor,  it  will  not  be  suflScient.* 
If.  howeTer,  payment  is  made  to  one  who  holds  under  a  blank  in- 
dorsement, his  x>osses8ion  will  be  presumptive  evidence  of  his  title 
and  right  to  receive  the  money."    Any  one  in  possession  is  entitled 
prima  facie  to  receive  jmyment  of  a  note  payable  to  bearer,*  or  to 
•^A.  or  bearer.'*  ^ 

If  it  is  so  payable,  even  a  payment,  made  in  good  faith,  to  a 
thief  or  finder,  who  is  in  actual  possession,  will  be  good.*    Bo,  too, 

a  BenJ.  Chalm.  Dig.  art  236;  Chit  Bills.  446;  2  Daniel,  Neg.  Inst.  263;  2 
Pars.  Notes  &  B.  211;  Story,  Bills,  f  416. 

»  BenJ.  Chalm.  Dig.* art.  236;  Story,  Bills,  $  450.  The  authority  of  a  stranger 
to  receive  payment  must  be  shown  by  the  party  alleging  it.  South  Branch 
Lumber  Co.  v.  Llttlejohn.  31  Neb.  606,  48  N.  W.  476;  Richards  v.  Waller,  40 
Neb.  639,  68  N.  W.  1053;  Bank  of  University  v.  Tuck  (Ga.)  28  S.  B.  16a  But 
good  faith  is  not  sufficient,  of  itself,  to  make  good  a  payment  to  the  wrong 
holder.    2  Dani^,  Neg.  Inst.  254,  261. 

« Pfau  T.  Biertenberger,  13  Mo.  App.  595;  but  a  subsequent  bona  'fide 
pledgee  will  be  protected. 

sByles,  Bills,  223;  BenJ.  Chalm.  Dig.  art.  236;  Chit.  Bills,  445;  2  Edw. 
Billt  &  N.  §  730;  Story,  Bills,  f  415;  Owen  v.  Barrow,  1  Bos.  &  P.  (N.  S.) 
101;  Davis  v.  Association,  20  La.  Ann.  24;  Dorr  y.  Jouet,  Id.  27;  although 
tbe  holder  Is  merely  an  attome3*  for  the  indorser,  Ellsworth  v.  Fogg,  35  Yt. 
3^.    And  see  §  1078,  supra. 

<  Although  he  is  known  to  be  a  holder  for  another,  Cone  v.  Brown,  15  Rich. 
4S.  C.)  262;  or  though  he  had  pledged  it  to  another  (not  in  possession)  as 
coDateral,  Greer  t.  Woolfolk,  60  Ga.  023;  or  although  he  held  it  to  collect, 
and  had  a  private  agreement,  unknown  to  the  maker,  to  surrender  it,  on  the 
death  of  the  original  holder,  to  her  executor,  Lamb  v.  Matthews,  41  Vt.  42. 

•  Greve  v.  Schweitzer,  36  Wis.  554.  So,  too,  a  county  order.  Sweet  v.  Com- 
missioners, 16  Minn.  106  (Gil.  96);  or  a  sealed  note.  Merritt  v.  Cole,  9  Hun, 
96,  14  Hun,  324.  But  the  payment  is  not  good,  if  the  maker  knew  that  the 
"bearer"  had  no  authority  from  the  true  owner  to  receive  payment.  Chap- 
pelear  ▼.  Martin,  45  Ohio  St  126,  12  N.  E.  448. 

»  Byles,  Bills,  223;  Benj.  Chalm.  Dig.  art.  236;  Chit  Bills,  446;  2  Daniel, 
Neg.  Inst  258;  2  Pars.  Notes  &  B.  212;  Smith  v.  Sheppard,  Sel.  Cas.  Oh.  243; 
or  to  a  fraudulent  holder,  Alexander  v.  Rollins,  14  Mo.  App.  109. 
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a  payment  made  to  a  bona  fide  purchaser  from  such  thief  or  finder, 
although  made  by  the  acceptor  or  maker  with  knowledge  of  the 
original  loss  of  the  instrument*  But  a  payment  made  through 
negligence  to  one  who  is  neither  the  rightful  holder  nor  a  bona 
fide  purchaser  before  maturity,  after  notice  of  loss,  will  not  be 
sufficient.^®  And  it  has  been  held  that  payment  made  to  the  bearer 
of  an  instrument,  which  is  so  payable,  will  not  be  sufficient,  if  made 
under  suspicious  circumstances  and  incautiously;  e.  g.  where  the 
bill  has  been  pieced  together  and  is  badly  soiled.^^ 

Payment  to  Desig^nated  Payee. 

§  1445.  If  the  paper  is  payable  to  a  person  named,  without  words 
of  transfer,  it  should  be  paid  to  such  payee.^*  And  it  cannot  be 
shown  by  parol  evidence  that  the  parties  agreed,  at  the  time  of 
making  the  note,  that  it  should  be  paid  to  another  person.^*  It 
may  be  paid  to  the  payee,  who  is  named,  although  he  is  described 
as  an  official  or  agent.^^    But,  where  a  note  is  payable  in  Indiana 

•  Cbit.  Bills,  44G;  2  Edw.  Bills  &  N.  §  731;  Story,  Bills,  §  416;  Bevan 
V.  Hill,  2  Camp.  381;   Piersou  v.  Hutchiuson.  Id.  211,  6  Esp.  120. 

i«  Chit.  Bills,  440;  2  Edw.  Bills  &  N.  §  731;  2  Pars.  Notes  &  B.  212:  Lovell 
V.  Martin,  4  Taunt.  709.  So,  where  the  payment  was  made  after  maturity. 
Balnbridge  v.  City  of  Louisville,  8:5  Ky.  285;  Hinckley  v.  RaUrond  Co..  129 
Mass.  r>2;   Coffmau  v.  Bank,  41  Miss.  212. 

iiByles,  Bills,  224;  2  Pars.  Notes  &  B.  213;  Scholey  v.  Ramsbottom,  2 
Camp.  485.  And  the  negligence  or  suspicion  must  not  be  such  as  to  amount 
to  fraud.    Story,  Bills,  §  410. 

12  Chit.  Bills,  444;  Sigourney  v.  Lloyd,  8  Barn.  &  C.  029,  3  Man.  &  Ry.  58, 
and  5  Bing.  525.  And  see,  as  to  post-office  orders,  Fine  Art  Soc.  v.  Union 
Bank,  17  Q.  B.  Div.  705,  although  the  statute  for  some  purposes  dispenses 
with  indorsement.  And  payment  by  mistake,  to  a  wrong  person  of  the  same 
name  as  the  payee,  will  not  discharge  the  acceptor,  although  such  person  was 
in  possession  of  the  bill.  BenJ.  Chalm.  Dig.  art  236.  But,  if  the  payee's 
name  was  fictitious,  payment  to  one  actually  bearing  the  name  would  be  good 
as  against  a  holder  claiming  in  the  fictitious  name.    Anonymous,  12  Mod.  564. 

13  Draper  v.  Rice,  56  Iowa,  114,  7  N.  W.  524,  and  8  N.  W.  797.  But  evi- 
dence of  want  of  interest  in  the  payee  is  admissible.  NetterviUe  v.  Stevens, 
2  How.  (Miss.)  642. 

1*  Tbe  real  ownership  being  a  question  between  the  principal  and  the  agent, 
Durfee  v.  Morris,  49  Mo.  55, 
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to  an  administrator  appointed  in  Illinois,  it  cannot  be  paid  to 
a  different  administrator  appointed  in  Indiana.^'  So,  it  will  not  be 
sufficient  to  show  that  a  bill  has  been  paid  by  the  drawer  to  the 
acceptor  after  maturity  and  after  its  transfer  to  a  bona  fide  hold- 
er;** or  that  it  has  been  paid  by  the  acceptor  to  the  drawer,  without 
proof  of  the  drawer's  ownership.^^ 

By  the  Code  Napoleon,  it  is  sufficient  if  a  note  or  bill  is  paid  to  the 
holder  at  maturity.*'  But  many  foreign  statutes  provide  that  the 
holder  must  be  identified,  if  the  payor  requires  it.*®  And  provision 
is  made  in  some  countries  for  a  stay  of  payment  by  the  court;  *e.  g. 
in  case  of  loss  of  the  bill.^^  And,  to  constitute  a  defense  against  a 
bona  fide  holder  of  the  bill  before  maturity,  pajment  must  be 
made  to  the  person  holding  the  part  that  has  been  accepted.** 

IB  Although  accounted  for  in  Indiana  by  the  Indiana  administrator,  McCord 

V.  Thompson,  92  Ind.  565. 

1*  Coffman  v.  Bank.  41  Miss.  212. 

I 

17  Irrespective  of  the  state  of  the  accounts  between  the  drawer  and  the  in- 
dorsee by  discounts  and  counter-discounts,  Agra  v.  LeightOD,  L..  H.  2  Exch.  50. 

i«  FRANCE  (Code  Com.  art.  145);  ITALY  (Code  Com.  art  2:^0);  NICAR- 
AGUA (Code  Com.  art.  275). 

It  ARGENTINE  REPUBLIC  (Code  Com.  art.  870);  BOLIVIA  (Code 
Com,  art  393);  CHILI  (Code  Cx)m.  art  715);  COLOMBIA  (Code  Com.  art. 
453);  COSTA  RICA  (Code  Com.  art  440);  ECUADOR  (Code  Com.,  as  in 
-•Spain''):  GREAT  BRITAIN  (Bills  of  Exchange  Act  §  50);  MEXICO  (Code 
Com.  art  301);  NICARAGUA  (Co<le  Com.  art  275);  PERU  (Code  Com. 
art  453);  SALVADOR  (Code  Com.  art.  459);  SPAIN  (Code  Com.  art.  499); 
URUGUAY  (Code  Com.  art.  887). 

«•  HOLLAND  (Exch.  Law,  art  1G4),  Payment  may  be  stayed  if  a  bill  is 
lost  or  stolen,  or  If  the  holder  becomes  bankrupt,  in  BELGIUM  (Code  Nap.): 
CHILI  (Code  Com.  art  716);  FRANCE  (Co(l*»  Com.  art  149);  ITALY  (Code 
Com.  art  235);  NICARAGUA  (Code  Com.  art  270);  URUGUAY  (CchIv  Com. 
arts.  8S4.  885).  In  other  states  it  may  be  stayed  only  where  the  bill  is  lost 
or  stolen.  ARGENTINE  REPUBLIC  (Code  Com.  arts.  807,  808);  BOLIVIA 
<(*ode  Com.  art  404);  COLOMBIA  (Code  Com.  arts.  450,  451);  COSTA  RICA 
iCode  Com.  arts.  443,  444);  ECT:AD0R  (Code  Com.,  as  In  -'Spain");  MEXICO 
(Code  Com.  arts.  388,  389);  PERU  (Code  Com.  arts.  450,  451);  SALVADOR 
(Coile  Com.  arts.  496,  497);  SPAIN  (Code  Com.  arts.  490,  497). 

21  ARGENTINE  REPUBLIC  (Code  Com.  art  805);  BELGIUM  (Code  Nap.); 
BOLIVIA  (Code  Com.  art.  398);  CHILI  (Code  Com.  art  719);  COSTA  RICA 
(Code  Com.  art  450);  ECUADOR  (Code  Com.,  as  in  "Spain'');  FRANCE  (Code 
Com,  art   148);    GREECE  (Code  Nap.);    HAYTI  (Code  Nap.);    HOLLAND 
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Payment  to  Joint  Payees. 

§  1446.  Payment  of  a  bill  or  note  may  be  made  to  either  of  aev- 
<;ral  joint  payees,"*  or  to  the  survivor  of  them,*'  or  it  may  be  made 
to  any  partner  of  a  firm  of  payees."*  And  a  part  payment  made  to 
one  partner,  and  indorsed  by  him,  on  a  note  belonging  to  his  firm, 
cannot  be  disavowed  by  the  firm,  although  made  by  crediting  an 
individual  debt  of  the  partner."  **  Even  where  a  check  is  made  pay- 
able to  a  firm  of  partners  designated  as  "Assignees  of  P.,"  and 
is  deposited  by  the  surviving  partner  to  his  own  private  account, 
it  will  be  sufficient,  unless  the  drawee  had  reason  to  know  that  the 
check  was  misapplied."®  But  if  a  note,  payable  to  a  firm,  is  indorsed 
by  it  to  one  of  the  partners,  it  cannot  afterwards  be  paid  to  another 
])artner  after  notice  to  the  maker."^ 

Payment  of  a  bill  or  note,  payable  to  a  firm,  will  inure  to  the  firm, 
if  made  to  one  of  the  partners  after  its  dissolution."*  And  payment 
to  one  partner  is  notice  of  the  payment  to  all,  and  the  maker  will 
not,  in  such  case,  be  estopped  by  his  subsequent  statement  to  anoth- 
er j)artner,  to  the  effect  that  the  note  was  not  paid,  although  such 
partner  had  no  actual  notice  of  payment  and  relied  on  the  state- 
ment."*   A  partner  has,  however,  no  authority  to  receive  currency 

(Exch.  Law,  art.  160);  ITALY  (Code  Com.  art.  Zl?^);  MEXICO  (Code  Com.  art. 
395);  NICARAGUA  (Code  Com.  art.  279);  PEIUT  (Code  Com.  art.  458);. 
PORTUGAL  (Code  Com.  art.  382);  SALVADOR  (Code  Com.  art.  456);  SAN 
DOMINGO  (Code  Nap.);  SPAIN  (Code  Com.  art.  503);  TURKEY  (Code  Nap.): 
URUGUAY  (Code  Com.  art.  883);  VENEZUELA  (Code  Com.  art.  64). 

22  Wright  V.  Ware,  58  Ga.  150.  And  such  payment  innres  to  the  benefit  of 
co-payees,  and  cannot  be  afterwards  applied  otherwise,  by  agreement  be- 
tween the  maker  and  the  payee  who  receives  it.    Frost  v.  Martin,  26  N.  H.  422. 

2  3  EspeciaUy  If  he  is  also  solo  devisee  of  the  deceased  owner,  Perry  v. 
Perry's  Ex'rs,  98  Ky.  242,  32  S.  W.  755;  and  irrespective  of  the  equitable 
rights  of  the  deceased  payee,  Allen  v.  Tate,  58  Miss.  585. 

24  Chit.  Bills,  444;  2  Pars.  Notes  &  B.  209;  Duff  v.  East  India  Co.,  15  Ves. 
213. 

2  6  Craig  V.  Hulschlzer,  34  N.  J.  Law,  363. 

26  Stewart  v.  Lee,  Moody  &  M.  160. 

27  Stevenson  v.  Woodhull,  19  Fed.  575. 

28  Gannett  v.  Cunningham,  34  Me.  56. 

2»  BIgelow  v.  Uenulger,  33  Kan.  362,  6  Pac.  593. 
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for  a  bill  or  note  payable  in  gold;  and,  in  accoonting  for  the  pay- 
ment, be  will  be  charged  with  the  full  amount  that  he  should  have 
received.'* 

Payment  to  Persons  under  Disability. 

§  1447.  At  common  law,  a  bill  or  note  jmyable  to  a  married 
woman  could  not  be  paid  to  her  without  the  consent  of  her  hus- 
band.'^ And,  although  the  instrument  was  payable  to  a  single 
woman,  yet,  if  she  afterwards  married,  payment  to  her  would  not  be 
good,  although  made  without  notice  of  the  marriage.^^  On  the 
other  hand,  as  the  law  now  stands  in  most  of  the  United  States, 
it  is  not  sufficient  to  pay  to  the  husband  a  bill  or  note  which  is 
made  payable  to  the  wife.** 

In  general,  payment  should  not  be  made  to  a  person  who  is  under 
l^al  disability  of  any  sort  Thus,  if  a  bill  or  note  is  payable  to  an 
infant,  it  should  be  paid  to  his  guardian,  although  it  is  said  that 
payment  to  the  infant  himself  would  be  valid,  if  it  was  beneficial 
to  himself.*^  And  the  guardian  of  an  infant  cannot  take  his  own 
note  in  payment  of  a  debt  due  to  his  ward,**^  or  receive  as  payment 
a  credit  on  account  of  an  individual  debt  of  his  own.** 

If  the  instrument  is  payable  to  one  who  is  non  compos  mentis, 
payment  made  to  him  with  knowledge  of  the  appointment  of  a 
guardian  will  be  invalid,  although  he  is  in  possession  of  the  paper.*^ 
So,  too,  a  payment  made  to  the  agent  of  a  lunatic,  who  is  in  posses- 
sion of  the  note;  the  legal  title  being  in  the  guardian,  and  the  maker 
having  notice  of  the  payee's  lunacy.** 

••  Honore  v.  Coiinesnil,  1  J.  J.  Marsh.  (Ky.)  506»  520. 

*i  Byles,  BUls,  G9;  Chit  Bills,  444;  2  Daniel,  Neg.  Inst  260;  2  Pars.  Notes 
k  B.  211;  Barlow  r.  Bishop,  1  East,  432,  3  East,  226;  Thrasher  v.  Tuttle. 
22  Me.  335.    And  see  f  321,  snpra. 

"  Story,  BHIs,  f  413.  And  a  note  made  to  a  married  woman  might  be  paid 
to  her  husband,  even  after  a  divorce  a  mensa  et  thoro.  Dean  y.  Richmond,  5- 
Pick.  (Mass.)  461. 

»»  Carver  v.  Carver,  53  Ind.  241;  unless  the  husband  was  the  real  party  in 
interest,  Dnnn  v.  Hombeck,  72  N.  Y.  80,  affirming  7  Hun  (X.  Y.)  029. 

'4  Chit  Bills,  444;  Story,  BiUs,  |  414. 

»  Heflin  v.  Bevis,  82  Ind.  388. 

Si  Banghn  v.  Shacklef ord,  48  Miss.  255. 

S7  Leonard  t.  Leonard,  14  Pick.  (3fass.)  280. 

»•  Tarpley  t.  McWhorter,  56  G  a.  410. 
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The  subject  of  payment  to  an  alien  enemy  has  been  already  con- 
sidered in  an  earlier  chapter.'* 

Payment  may  be  made  to  a  bankrupt  before  commission  of  bank- 
ruptcy actually  issued,  if  it  is  made  in  good  faith.*®  But  such 
payment  will  be  insufficient,  if  made  with  knowledge  that  an  act 
of  bankruptcy  has  been  committed,*^  or  that  a  receiver  has  been 
appointed.*^  So,  too,  after  a  judicial  order  for  payment  to  a  cred- 
itor of  the  payee.*'  After  an  assignment  in  bankruptcy  by  the 
paj^ee,  it  will  be  sufficient  to  make  payment  to  the  assignee/* 


Pasrxnent  to  Executor. 

• 

§  1448.  Where  the  payee  is  dead,  the  bill  or  note  must  be  paid 
to  his  personal  representative.**  But  if  the  will  has  been  admitted 
to  probate,  and  an  executor  appointed,  payment  to  such  executor 
will  be  valid,  although  the  probate  is  afterwards  annulled,  and  the 
will  declared  to  be  a  forgery.*®  And,  where  the  executor  named 
in  a  will  has  died,  it  has  been  held  to  be  sufficient  in  equity  to  make 
jiaj-ment  to  his  administrator.*^  And  a  tender  made  to  a  foreign 
administrator,  on  condition  of  indemnitj-  being  given  by  him,  has 
l)(»en  held  to  be  sufficient  to  stop  the  running  of  interest  on  a  note, 

8»  See  §  255,  supra. 

40  Chit.  Bins,  447;  G  Geo.  IV.  c.  16;  2  &  3  Vict.  c.  29;  CJoles  v.  Robins.  3 
Camp.  183. 

41  Kitchen  v.  Bartsoh.  7  Kast,  53,  1  Bos.  &  P.  378.  And  a  check  caimot 
be  paid  by  tlie  draAvee  Ijauk  without  inquiry  after  notice  that  tlie  drawer  has 
made  an  assignment  (although  it  did  not  know  that  the  check  was  drawn 
after  the  assignment  and  dated  back),  and  tlie  assignee  may  recover  against 
the  bank.    Chaflfee  v.  Bank,  40  Ohio  St.  1. 

4  2  O'Connor  v.  Bank,  54  Hun,  272,  7  N.  Y.  Supp.  ;»0. 

43  Rice  V.  Jones,  103  N.  C.  226,  9  S.  E.  571. 

44  Chit.  Bills,  445;  2  Edw.  BiUs  &  N.  §  743;  Tennant  v.  Straohan.  Moody 
&  M.  377,  4  Car.  &  P.  31.  And  payment  to  the  assignee  of  an  insolvent 
payee  is  good  as  against  a  purchaser  after  maturity,  notwithstanding  an 
injimction  against  payment.     Kelley  v.  Cowing,  4  Hill  (N.  Y.)  2(>(>. 

4  5  But  an  executor  has  no  authority  to  receire  payment  in  goods  or  prop- 
erty.    Means  r.  Harrison,  114  lU.  248,  2  N.  E.  G4. 

46  Chit.  Bins,  444;  Allen  v.  Dundas,  3  Term  R.  125. 

47  Barker  v.  Talcot,  1  Vern.  473;  Catherwood  v.  Chabaud,  1  Barn.  &  C.  150, 
2  Dowl.  &  R.  271. 
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where  the  holder  died  in  another  state.*'     An  executor  ha^  no 
anthoritj,  however,  to  receive  payment  by  a  bill  of  exchange/* 

WTiere  the  payee  has  died,  it  will  not  be  sufficient  to  make  pay- 
ment to  her  hasband  or  his  attorney;  •*  or  to  the  payee's  widow, 
who  has  obtained  possession  of  the  note  without  indorsement  and 
in  fraud  of  the  payee's  estate.**  But  payment  to  his  heirs  and  chil- 
dren at  the  request  of  his  administrator  may  be  shown  under  a 
plea  of  payment."' 

* 

Payment  to  TruBtee. 

§  1449.  Payment  should  properly  be  made  to  the  owner  of  a 
bill  or  note.*'  If  it  is  payable  to  one  person  in  trust  for,  or  for  the 
use  of,  another,  it  should  be  paid  to  the  trustee,  and  not  to  the 
<-c8tui  que  tf  ust.'*  But  although  a  negotiable  note  is  secured  by  a 
trust  deed  providing  for  payment  to  the  trustee  named  in  the  deed, 
I«yment  to  the  trustee  will  be  no  defense  against  a  bona  fide  hold- 
er.** So,  if  a  negotiable  note  is  secured  by  a  collateral  mortgage, 
it  will  not  be  sufficient  to  make  payment  to  the  mortgagee,  after 
the  note  hajs  been  transferred  by  indorsement,  although  the  maker 

♦•Heywood  r.  Hartshorn,  55  N.  H.  476.  On  the  other  hand,  after  action 
broagfat  by  the  executor  under  probate  In  the  foreign  domicile,  the  maimer 
cannot  make  paj'ment  to  an  administrator  cum  testamento  annexo  afterwards 
appointed  in  the  place  of  the  maker's  residence.  Amsden  v.  Danielson  (R.  I.) 
35  AU.  70. 

«•  Parham  t.  Stith.  56  Miss.  465,  or  in  Confederate  currency,  Scott  r.  Atchi- 
son, 36  Tex.  70.  But  he  may  receive  such  currency  in  payment  of  a  note 
made  to  him  at  a  time  and  place  where  such  currency  was  in  use,  and  was  in- 
t^'oded  by  the  word  "dollars"  in  the  note,  Rogers  v.  TuUos,  51  Miss.  6S5. 

(•  Stone  T.  Slmonds,  131  Mass.  457. 

"  DavU  V.  Lane,  8  N.  H.  224. 

«  Griswold  v.  Ward,  7  N.  J.  Law,  95. 

»Byle9,  Bms,  222;  Chit.  Bills,  444;  2  Daniel,  Neg.  Inst.  255;  Becke  v. 
Smith,  2  Mees.  &.  W.  101;  Woodward  v.  Klliotr,  13  Ind.  516.  But  payment 
of  a  Judgment  on  a  note  to  the  real  owner  will  be  a  good  defense  against  one 
holding  the  judgment  as  a  naked  trustee  for  such  owner.  Pratt  v.  Dow,  5l> 
Me,  8L 

**Chlt  BUls.  444;  2  Daniel,  Neg.  Inst.  260;  2  Pars.  Notes  &  B.  210;  Cram- 
lington  T.  Erans,  2  Vent.  310;  Marchington  v.  Vernon,  1  Bos.  &  P.  101,  note; 
Smith  T.  Kendall,  6  Term  R.  123;  Thomassen  v.  Van  Wynganrden,  65  Iowa, 
687,  22  N.  W.  027. 

"  MhieU  r.  Reed,  26  Ala.  730. 
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had  no  notice  of  th^  transfer.?*  But  a  mortgage  is  not  rendered 
negotiable  because  made  to  secure  a  negotiable  note;  and  it  has 
been  held  that  payment  made  to  the  mortgagee  by  the  owner  of  the 
property  mortgaged  will  extinguish  the  mortgage,  and  be  binding 
on  the  holder  of  the  note.**^  So,  too,  if  payment  is  made  to  the 
trustee  named  for  that  purpose  in  k  collateral  deed  of  trust  and 
known  to  the  purchaser  of  the  note.°^  Where  a  mortgage  secures 
several  notes,  and  they  are  transferred  to  different  parties,  .and  the 
mortgage  is  transferred  with  the  last  of  them,  and  afterwards  paid 
to  such  transferee  and  satisfied  by  him,  it  has  been  held  to  be 
binding  upon  the  holder  of  the  note  first  transferred.'*® 

In  Germany  provision  is  made  by  statute  for  payment  of  a  bill 
of  exchange  into  court,  if  no  demand  is  made  at  maturity.*®  And 
in  England,  as  we  have  seen,  payment  may  be  made  to  a  sheriff 
or  other  officer  holding  a  bill  or  note  under  an  execution.*^  But 
payment  to  an  official  receiver,  under  a  statute  of  the  Confederate 
States  requiring  such  payment,  constitutes  no  defense  against  the 
rightful  owner.** 

Payment  to  Agent. 

§  1450.  Payment  to  the  authorized  agent  of  the  owner  is  suffi- 
cient.**   And  the  agent  employed  to  collect  a  bill  or  note  may  him- 

B«  Burhans  v.  Hutcheson,  25  Kan.  625. 

B7  Jennings  v.  Vickers,  31  La.  Ann.  679;  although  made  after,  but  without 
notice  of  a  transfer  of  the  note.    Johnson  v.  Carpenter,  7  Minn.  176  (GIL  120). 

68  He  being  presumed  to  be  the  authorized  agent  of  the  holder  untU  .his 
authority  is  expressly  revoked.     Goodfellow  v.  StiUwell,  78  Mo.  17. 

59  Young  V.  Miller.  G  Gray  (Mass.)  152. 

•0  GERMANY  (Exch.  Law,  art.  40). 

•1 1  &  2  Vict.  c.  110,  §  12.     And  see  §  825,  supra. 

62  Luter  V.  Hunter,  30  Tex.  688;  Levlson  v.  Norris,  Id.  713;  Justice  ▼.  Ham- 
ilton, 67  N.  C.  Ill;  Ward  v.  Brandt,  61  N.  C.  71;  Black weU  v.  Wlllard,  65  N, 
C.  555. 

03  Chit.  BlUs,  444;  2  Pars.  Notes  &  B.  209;  Fayenc  v.  Bennett,  11  East,  40; 
or  to  the  owner's  attorney,  Coore  v.  Callaway,  1  Esp.  ll.j,  1  Camp.  478;  Ely 
V.  Harrey,  6  Bush  (Ky.)  620.  Although  the  ageut  failed  to  demand  the  sur- 
render of  the  note,  as  authorized  by  the  statute.  Reld  v.  Kellogg,  8  S.  D. 
596,  67  N.  W.  687.  So,  although  terms  of  the  note  provided:  "No  credit  al- 
lowed on  this  note  unless  indorsed  on  the  back  by  the  payee."  Kasson  v. 
Noltner,  43  Wis.  646. 
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sell  employ  an  attorney,  to  whom  payment  may  be  made.**  But 
payment  cannot  be  made  to  an  agent  who  is  an  alien  enemy,  in 
time  of  war.**  Where  payment  is  made  to  an  agent,  his  authority 
to  receive  it  must  appear.*' 

Bnt  authority  may  be  implied,  as  in  other  cases,  from  his  official 
position  or  other  circumstances.*^  Authority  to  receive  payment 
will  be  presumed  from  mere  possession  of  an  instrument  payable 
to  bearer,*'  even  before  maturity,*®  and  without  the  payee's  indorse- 
ment.^* But  where  a  bill  is  indorsed  in  blank  and  put  into  the 
hands  of  one  of  the  drawers  for  collection,  and  settlement  is  made 
by  him  with  his  co-drawers,  as  though  it  had  been  satisfied  by  him 
ithe  bill  not  being  shown  to  them),  they  cannot  set  up  the  de- 
fense of  payment  against  the  holder,  since  they  were  not  misled  by 
ita  being  in  the  possession  of  their  co-drawer.''^  Where  the  payee's 
wife  is  in  possession  of  a  bill,  and  surrenders  it  on  payment  to  her, 
her  possession,  coupled  with  a  general  authority  as  agent  to  lend 
and  receive  money  for  her  husband,  will  be  sufficient.^^  And  it  has 
even  been  held  sufficient  to  make  a  payment  to  a  person  in  the  count- 
ing house  of  the  payee,  and  apparently  in  charge  of  it,  although  he 
was  not  in  fact  so  employed.^* 

On  the  other  hand,  payment  made  to  an  agent,  who  is  not  in 
possession  of  the  note,  is   not   sufficient,^*  even  though  he  had  re- 

•«  Barclay  ▼.  Hopkins,  59  Ga.  562;  Jt>ut  not  to  a  clex'k  or  agent  of  the  at- 
torney, Yates  V.  Frecklegton,  Doug.  623. 

••  BlackweU  v.  WiUard,  65  N.  C.  555. 

•«  Dixon  V.  Haslett,  Tread.  Const.  (S.  C.)  615;  Stiger  t.  Bent,  111  lU.  328; 
and  it  is  not  sufficient  tbat  he  is  the  custodian  of  the  note  or  the  attorney  of 
the  holder,  Lochenmeyer  t.  Fogarty,  112  lU.  572. 

•T  Martin  v.  Webb,  110  U.  S.  7,  3  Sup.  Ct.  428;  Thomson  v.  Shelton,  49 
N^.  644,  68  N.  W.  1055. 

^s  Gone  v.  Brown,  15  Rich.  Law  (S.  G.)  202.     And  see  I  364,  supra. 

•'  Florat  Y.  Marchand,  26  La.  Ann.  741. 

^•Panlman  ▼.  Claycomb,  75  Ind.  64. 

71  Featherstone  v.  Hnnt,  1  Bam.  &  G.  113,  2  Dowl.  &  R.  233. 

"  White  T.  Genobles,  12  Rich.  Law  (S.  C.)  311.  But  It  Is  not  sufficient  to 
make  payment  to  a  son  of  the  holder,  who  told  the  maker  he  had  no  authority 
to  receive  it,  and  trover  lies  against  the  maker  to  recover  the  note  surrendered 
tgf  the  son.     Kingman  v.  Pierce,  17  Mass.  247. 

T>  Barrett  v.  Deere,  Moody  &  M.  200;  Corfleld  v.  Parsons,  1  Cromp.  &  M. 
790. 

i«  Howard  ▼.  Rice,  54  Ga.  52.     So,  where  the  agent  has  delivered  the  note 

RAND.GJ».-132  (2097) 


S  1450  PAYMENT.  (Ch.  40 

ceived  and  transmitted  earlier  payments  for  the  holder/*  or  in- 
terest on  the  note  in  question.''*  But  an  attorney  who  has  posses- 
fcion  for  the  purpose  of  suit  will  be  presumed  from  that  fact  to  have 
power  to  collect,  and  he  or  his  agent  may  receive  payment.^^ 

Giving  a  note  to  an  agent  for  collection  will  raise  a  presumption 
of  authority  to  receive  payment  and  surrender  the  note,  but  not 
to  release  it  upon  a  compromise  of  the  debt  or  to  pledge  it.*"  An 
agent  who  holds  a  note  for  collection  only  has  no  authority  to  sell 
or  transfer  it;^"*  or  to  fill  up  the  holder's  blank  indorsement 
specially;  '•  or  to  extend  the  time  of  pa^Tuent;  *^  or  to  receive  condi- 
tional payment.®* 

If  an  agent  has  authority  to  sell  property  and  take  a  note  in 
payment  in  the  principal's  name,  this  will  not  include  authority  to 
Deceive  payment  of  the  note  after  it  has  been  delivered  to  the  prin- 

to  bis  principal.  Tarls  v.  Moe,  (>0  Ga.  90.  So,  the  authority  to  receive  part 
payment  wiU  not  be  implied  from  his  orlginaUy  negotiating  the  loan,  and 
afterwards  ascertaining  for  the  borrower  on  what  terras  part  payment  would 
be  accepted.  Mut.  Ben.  Ins.  Co.  v.  Miles,  81  Fed.  32.  So,  of  A.,  to  receive 
payment  of  a  note  payable  to  A.  or  bearer,  before  maturity  and  after  transfer 
by  him,  will  not  be  presumed  if  he  is  not  in  possession,  although  It  may  be 
y roved  otherwise.     Swegle  v.  Wells,  7  Or.  222. 

"BiiU  V.  Mitchell,  47  Neb.  647,  GO  N.  W.  632;  but,  contra,  though  the 
agent  was  not  in  possession  of  the  note,  Qiiinn  v.  Dresbach,  75  CaJ.  159. 

'•Ilgenfrltz  v.  Insurance  Co.,  81  FejJ.  27;  Trull  v.  Hammond  (Minn.)  73 
N.  W.  642;  Richards  v.  Waller,  49  Neb.  639,  68  N.  W.  1053;  Western  Security 
Co.  V.  Douglass,  14  Wash.  215,  44  Pac.  257.  But  see,  contra,  where  the  inter- 
est payments  had  continued  for  many  years,  Sax  v.  Drake,  69  Iowa,  760,  28 
N.  W.  423. 

77  Planters'  Bank  v.  Massey,  2  Heisk.  (Tenn.)  360;  although  the  attorney 
denied  his  authority,  but  had  not,  in  fact,  surrendered  it,  Mclniffe  v.  Whee- 
kick,  1  Gray.  (Mass.)  600. 

T»Padfleld  v.  Green,  85  111.  529;  or  to  release  one  Joint  debtor  on  his  giving 
•olUteral,  Crane  v.  Sickel,  51  Neb.  828,  71  N.  W.  724. 

7»  Smith  V.  Johnson,  71  Mo.  382;  Goodfellow  v.  Landis,  36  Mo.  168;  even 
iDr  the  purpose  of  bringing  suit.  White  v.  Hildreth,  13  N.  H.  104. 

»o  Child  T.  Powder  Works,  44  N.  H.  354. 

•i.Chappel  V.  Raymond,  20  La.  Ann.  277.  So,  he  cannot  take  a  renewal. 
Weyerhauser  v.  Dun,  100  N.  Y.  150,  2  N.  E.  274.  But  the  principal,  taking 
the  benefit  of  the  extension,  ratifies  it,  and  discharges  the  surety.  Wood- 
bury T.  Larned,  5  Minn.  339  (Gil.  271). 

ft2  Bank  of  Scotland  v.  Dominion  Bank  L1891]  App.  Cas.  592. 
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cipal.**  But  where  a  note  for  goods  sold,  taken  in  the  agenfs 
name,  is  afterwards  paid  at  his  store^  in  his  absence,  to  his  son  (who 
gave  a  receipt,  saying  the  note  was  not  there),  it  has  been  held  to 
be  suflScient.**  So,  where  the  maker  paid  such  a  note  before  ma- 
turity, without  notice  of  any  revocation  of  the  agent's  authority.** 
So,  a  certificate  of  deposit  made  out  in  the  agent's  name,  and  re- 
ceived by  the  principal  without  protest,  and  afterwards  stolen  and 
collected  by  the  agent.** 

Implied  Agency. 

§  1451.  Where  a  check  is  indorsed  payable  to  the  order  of  a 
bank  cashier,  and  sent  by  messenger  in  a  sealed  envelope  addressed 
to  the  cashier,  together  with  a  deposit  ticket,  and  the  envelope  is 
broken  open  by  the  messenger  and  the  money  paid  to  him,  the 
law  implies  no  authority  on  his  part  to  receive  such  payment,  and 
the  bank  will  be  liable  for  the  amount  to  the  depositor.*^  So,  where 
a  check  is  given  by  the  drawer  to  his  agent  to  deposit  in  the  trust 
company  to  the  order  of  which  it  was  drawn,  and  the  trust  company 
gives  the  agent  a  certificate  of  deposit  as  trustee  for  the  drawer, 
and  afterwards  pays  the  certificate  to  the  agent,  who  had  no  actual 
authority  to  receive  it,  it  will  not  be  a  valid  payment  as  against 
the  drawer.**  So,  an  agent  who  holds  a  note  without  indorsement, 
with  a  forged  request  from  the  maker  for  its  payment,  is  not  en- 

•»  Draper  v.  RJce,  56  Iowa,  114,  7  N.  W.  524,  and  8  N.  W.  797;  HoUand  v. 
Van  Ben,  89  Ga.  223,  15  S.  E.  302;  Seiberling  v.  Demaree,  27  Neb.  854,  44  N. 
W.  46w  So,  power  to  receive  a  check.  Pickle  v.  Muse,  88  Tenn.  380,  12  S.  W. 
919. 

S4  Ulrich  V.  McCormlck,  66  Ind.  243; 

•s  Especially  where  the  maker  afterwards  ratified  the  agent's  sale  of  the 
goods  by  taking  the  note  from  him  and  bringing  suit  on  It  Howe  Mach.  Co. 
T.  Slmler,  50  Ind.  307. 

••  Dewar  v.  Bank,  115  ni.  22,  3  N.  E.  746. 

•7  Bristol  Knife  Co.  v.  First  Nat  Bank,  41  Conn.  421.  So,  tender  to  a 
cashier  who  held  the  note  In  a  sealed  envelope  as  a  special  deposit,  and  ro- 
fnsed  to  receive  payment  under  the  owner's  instructions,  will  not  stop  the 
miming  of  Interest  on  the  note.    King  v.  Finch,  60  Ind.  420. 

■•Although  he  had  previously  given  a  general  power  of  attorney  to  the 
same  agent,  which  was  lodged  with  another  bank  and  related  to  its  affairs, 
and  was  not  known  to  the  trust  company.  Sims  v.  Trust  Co.,  103  N.  T.  472, 
9N.  E.  605. 
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titled  to  receive  the  principal,  although  he  was  actually  authorized 
to  receive  the  interest  and  to  take  a  new  note  tor  the  principal/' 

If  a  bank  is  named  in  an  instrument  as  the  place  of  payment,  it 
is  not  thereby  constituted  the  agent  of  the  holder  to  receive  pay- 
ment for  him.*^  But  if  a  check  drawn  upon  one  bank  is  deposited 
in  another,  and  credited  on  the  depositor  s  pass  book,  the  bank 
of  deposit  becomes  a  collecting  agent  for  the  holder,  and  is  not 
liable  to  him  as  upon  a  cash  deposit.^^  And  if  a  check  is  mailed 
for  collection  to  the  bank  upon  which  it  is  drawn,  the  bank  be 
comes  the  agent  of  the  holder;  and  payment  to  it  by  the  check 
of  another  bank,  which  is  afterwards  protested,  will  discharge  the 
original  drawer."*  But  an  agent  who  holds  a  check  for  collection 
cannot  make  the  bank  upon  which  it  is  drawn  his  agent  by  for 
warding  the  check  to  it  by  mail,  and  so  relieve  himself  from  lia 
bility  for  failure  to  make  due  presentment,  if  the  bank  pays  it  by 
a  worthless  draft,  and  afterwards  fails,  but  would  have  paid  the 
check  if  duly  presented  over  its  counter."* 

Batiflcation  and  Bevocation  of  Agency. 

§  1452.  If  payment  is  made  to  an  agent  who  has  no  authority 
to  receive  it,  and  the  money  subsequently  comes  to  the  hands  of  his 
principal,  the  payment  will  be  thereby  ratified."*    So,  if  the  agent. 

88  Doubleday  v.  Kress,  50  N.  Y.  410. 

»o  See  1 1119,  supra;  unless  the  note  Is  there  for  collection,  Cheney  v.  liibby. 
134  U.  S.  68,  10  Sup.  Ct.  498;  Bank  of  Montreal  v.  Ingerson  (Iowa)  75  N 
W.  351;  First  Nat  Bank  v.  Chllson,  45  Neb.  257,  03  N.  W.  302;  Glatt  v.  Fort 
man,  120  Ind.  384,  22  N.  E.  300.  So,  a  fortiori,  if  the  place  named  is  a  private 
office,  Callanan  v.  Williams,  71  Iowa,  363,  32  N.  W.  383;  although  Interest 
.had  been  previously  paid  there,  Kllndt  v.  HIggins,  95  Iowa,  529,  64  N.  W. 
414;  or  merely  a  town  designated  generally.  First  Nat  Bank  t.  Free,  67 
Iowa,  11,  24  N.  W.  566. 

PI  National  Gold  Bank  v.  McDonald,  51  Cal.  64. 

»a  Farwell  v.  Curtis,  7  Biss.  160,  Fed.  Cas.  No.  4.690. 

»«  Drovers'  Nat  Bank  v.  Anglo-American  Packing  &  Provision  Co.,  18  111. 
App.  191. 

»*  Schaffner  v.  Edgerton,  13  111.  App.  132;  although  the  principal  is  a  guar- 
dian and  receives  the  payment  as  such,  Baughn  v.  Shackleford,  48  Miss.  255. 
So,  if  a  messenger  receives  payment  of  a  check  without  authority  by  direc- 
tion of  the  holder's  confidential  clerk  (who  had  the  authority),  and  pays  it 
over  to  the  clerk,  who  misappropriates  it,  U  will  bind  the  principal,  Johnson 
(2100) 
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who  received  the  payment  without  authority,  was  in  possession  of 
ibe  note  for  safe-keeping  without  indorsement,  and  the  payment 
was  acquiesced  in  by  the  holder's  silence  for  several  years  after 
it  came  to  his  knowledge.*^ 

Payment    to    an    authorized   agent   may   be   countermanded   by 
Ms  principal.*  •     And  after  his  authority  is  revoked,  payment  to 

Mm  by  one  having  actual  or  implied  notice  of  the  revocation  will 

be  without  effect.*' 

Crossed  Checks. 

§  1453.  In  England  the  practice  of  crossing  a  check,  and  thereby 
requiring  its  payment  through  a  banker,  has  been  known  for  many 
j'ears  under  the  common  law.*"  By  this  practice,  if  a  check  is 
crossed  either  generally  or  specially  (by  designating  a  particular 
bank),  it  cannot  be  paid  to  any  holder  or  agent  other  than  a  banking 
house  or  the  particular  banking  house  designated,  except  at  the 
risk  of  the  payor.  It  is  believed  that  this  practice  has  never  ob- 
tained in  the  United  States.  The  statute  regulating  it  in  England 
applies  in  terms  only  to  ''bills  drawn  on  a  banker  payable  on  de- 
mand." In  practice,  however,  other  bills  of  exchange  payable  in 
Great  Britain  are  not  unfrequently  crossed  in  like  manner. 

Previous  to  the  present  English  statute  regulating  the  subject, 
It  was  held  that  a  negotiable  check  was  not  made  specially  payable 
to  the  bank  which  was  named  in  the  crossing,  and  that  the  crossing 
of  the  check  did  not  amount  to  an  indorsement  to  the  bank  or 
restrict  the  negotiability  of  the  check.**  The  drawer  was  still 
bound,  although  the  original  crossing  was  struck  out  by  the  payee, 

F.  DonneU,  90  N.  Y.  1;  and  the  holder  may  sue  the  drawer  for  money  paid 
Dim  by  the  acceptor  to  take  up  the  bUl,  Baker  v.  Birch,  3  Camp.  107.     * 

•9  Wardrop  v.  Duolop,  1  Hun,  325. 

»«  Lee  V.  Zagury,  8  Taunt.  114. 

•7  Chit  Bms,  444;  2  Daniel,  Keg.  lost  260;  2  Edw.  BiUs  &  N.  8  739;  2 
Pan.  Notes  &,  B.  210;  Story,  Bills,  §  413.  So,  payment  to  an  attorney  in 
possession,  after  rerocatlon  of  authority  by  his  client's  death.  I/ochenmeyer 
▼.  Fogarty,  112  III.  572.  But  see,  as  to  an  Indorsement  by  the  payee's  ag^nt 
after  his  death  to  his  widow,  and  payment  to  her  without  notice  of  his  death, 
Brennan  t.  Bank,  62  Mich.  343,  28  N.  W.  881. 

»s  Byles,  BiUs,  26.  The  reader  wUl  find  a  review  of  the  object  and  origin 
of  erossed  checks  by  Parke,  B.,  in  BeUamy  y.  Marjorlbauks,  7  Exch.  402. 

t»  BeUamy  y.  Mar}oribanks»  7  Bxch.  402. 
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§  1454  Payment.  (CIk  40 

and  the  check  crossed  to  his  banker,  and  afterwards  paid  through 
him.^^*  So,  if  a  check  crossed  to  D.  &  Co.  was  afterwards  fraudu- 
lently negotiated  by  a. clerk  of  the  drawer,  and  subsequently  crossed 
to  G.  &  Co.,  it  still  remained  negotiable;  and  payment  to  a  bona 
fide  holder  through  the  later  crossing  was  sufficient.***  The  croes- 
ing  of  a  check  did  not  render  it  nonnegotiable,  but  if  it  was  after- 
wards stolen,  and  paid  to  a  bona  fide  holder,  it  would  defeat  the 
original  payee.*®^  And  before  the  passage  of  the  recent  acts  the 
alteration  of  a  crossing  did  not  amount  to  forgery.**'  But  an  act 
was  passed  in  1876,  enabling  a  drawer  or  holder  to  render  a  crossed 
check  nonnegotiable  by  writing  tlie  word  "Nonnegotiable"  on  it, 
and  also  making  the  alteration  or  obliteration  of  the  crossing  a 
forgery.***  This  statute  was  practically  re-enacted  by  the  Bills 
of  Exchange  Act  now  in  force,  which  applies  by  its  terms  only  to 
bills  "drawn  on  a  banker  payable  on  demand."  **• 

Payment  to  Agent  in  Notes. 

§  1454.  An  agent  can,  in  general,  only  take  money  in  payment,*** 
and  the  maker  of  a  note,  who  knows  the  holder's  character  as  an 
agent,  must  inform  himself  as  to  the  extent  of  his  authority.**^  So, 
giving  a  bank  credit  to  the  collecting  bank,  with  notice  of  the 
capacity  in  which  it  holds  the  paper,  is  not  a  payment.***    So,  if 

100  Byles,  Bills,  25,  520;   Chit.  Bills,  267;   Stewart  v.  Lee,  Moody  &  M.  158; 
Bellamy  y.  Marjoribanks,  supra. 

101  Carlon  v.  Ireland,  5  El.  &  Bl.  765. 

102  So  held  under  Acts  10  &  20  Vict.  c.  25.  and  21  &  22  Vict.  c.  79;  Smith 
V.  Bank,  L.  R.  1  Q.  B.  31,  affirming  L.  R.  10  Q.  B.  201. 

103  Simmons  t.  Taylor,  4  C.  B.  (N.  S.)  463,  under  19  &  20  Vict.  c.  25. 

104  The  Crossed  Checks  Act,  1S76,  39  &  40  Vict.  c.  81.  repealing  19  &  20 
Vict.  c.  25,  and  21  and  22  Vict.  c.  79;  Bills  of  Exchange  Act,  §§  76-«2. 

105  Clarke  v.  London  &  County  Banking  Co.  [1897]  1  Q.  B.  552,  under  S  82. 
But  if  for  one  not  a  customer,  it  is  a  conversion.  Kleinwort  v.  Comptoir  Na- 
tional D'Escompte  De  Paris  [1894]  2  Q.  B.  157;    Lacave  v.  Credit  Lyonnais 

[1897]  1  Q.  B.  148. 

106  Mudgett  V.  Day,  12  Cal.  139;  Scott  v.  Gilkey,  153  lU.  168,  39  N.  E.  265. 
lOT  He  cannot  receive  goods.     Howard  y.  Chapman,  4  Car.  &  P.  508. 

108  Crane  v.  Bank,  173  Pa.  St.  566,  34  Atl.  296;    Moore  v.  Pollock,  50  Neb. 

900,  70  N.  W.  541;   Bank  of  Montreal  v.  Ingerson  (Iowa)  75  N.  W.  351;    and 

the  original  collecting  bank  which  directs  credit  to  be  given  to  it  will  be  liable 

to  the  principal  on  failure  of  its  subagent.  First  Nat.  Bank  of  Omaha  v.  First 

Nat  Bank  of  Moline  (Neb.)  75  N.  W.  843.     And  see  §  1457,  infra. 
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a  collection  bank  takes  a  certificate  of  deposit  as  payment,  it  must 
do  so  at  its  own  risk.^^'    In  like  manner,  an  auctioneer  who  sells 
tor  cash  has  no  authority  to  bind  his  principal  or  discharge  the 
purchaser  by  receiving  a  bill  of  exchange  in  payment.^^®      So,  if  a 
collecting  agent  takes  a  note  in  payment,  it  will  not  bind  his  prin- 
cipal.***    And  if  an  agent,  employed  to  settle  claims,  takes  a  note, 
and  sells  it  before  maturity  for  less  than  its  face,  he  will  be  liable 
for  the  balance  due  on  the  note  to  his  principal.*^* 

One  who  pays  an  agent  by  a  bill  or  a  note,  with  full  knowledge 

that  he  has  no  authority  to  receive  anything  but  cash,  will  still  be 

liable  to   the  principjil.**^     And  this  is  true,  although  he  pays  in 

the  notes  of  a  third  |»arty.**^    An  agent  cannot  surrender  a  note 

secured  by  vendor's  lien,  and  take  another  note  in  payment  from  a 

new  purchaser.***    And  if  an  attorney  holding  a  claim  for  collection 

receives  a  note  and  retains  it,  and  the  claim  is  afterwards  paid  to 

him  without  authority  from  the  principal,  and  without  surrender  of 

the  note,  the  payment  will  be  no  defense  against  an  indorsee  of  the 

note  for  value  before  maturity.*** 

!•»  EMsex  Go.  Nat.  Bank  v.  Bank  of#  Montreal,  7  Biss.  193,  Fed.  Cas.  Nol 
4J532:  or  a  couDty  ^varrant,  Herriinan  v.  Shomon,  24  Kan.  387. 

iioWiUiams  v.  Evans.  L.  R.  1  Q.  B.  352;    although  the  auctioneer  trans- 

f«»rred  the  bill,  fraudulently,  to  a  third  party,  Sykes  v.  Giles,  5  Mees.  &  W.  645. 

m  Moore  v.  Newbury,  0  Mclean,  472,  Fed.  Cas.  No.  9,772;   Scott  v.  Gilkey, 

i:»3  lU.  IfiS,  39  N.  E.  2G5;    Robinson  v.  Anderson,  106  Ind.  152,  6  N.  B.  12; 

Spence  v.  Rose,  28  W.  Va.  333. 

"2  AUen  V.  Brown,  51  Barb.  (N.  Y.)  86. 

«"2  Daniel,  Neg.  Inst.  294;  Scott  v.  Surman,  WiUes,  400.  On  the  other 
hand,  if  the  note  is  coUec^ted  before  it  is  due,  by  the  assignee  of  the  agent, 
the  amonnt  may  be  re<'overe(l  from  him  by  the  principal,  and  a  satisfaction 
of  the  original  Judgment,  on  receipt  by  the  agent  of  a  note  for  it,  wiU  not  be 
binding  on  the  principal.  Dc  Mets  v.  Dagron,  53  N.  Y.  635.  So,  the  payment 
of  a  collateral  insurance  i)olicy  to  an  agent  by  a  draft  which  was  not  paid 
and  which  he  had  no  authority  to  receive,  will  not  discharge  the  note  secured 
bj  the  poUcy.     Drain  v.  Doggett,  41  Iowa,  682. 

11*  Browning  v.  Sledge,  38  Tex.  102;  Jones  v.  Ransom,  3  Ind.  327.  So, 
Popley  V.  Ashly,  6  Mod.  147. 

"5  Scott  V.  Atchison,  38  Tex.  384.  And  the  agent  is  liable  if  he  takes  a 
simple  renewal,  and  surrenders  the  note,  on  instructions  to  take  a  renewal 
^ith  a  good  indorser.  Central  Georgia  Bank  v.  Cleveland  Nat.  Bank,  59  Ga. 
667. 

IK  Cundiff  V.  McLean,  40  Tex.  301. 
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If  an  agent,  selling  goods  for  a  commission  merchant  on  credit, 
takes  the  purchaser's  negotiable  note,  payable  to  himself  or  order 
within  the  time  limited  for  the  credit,  he  will  not  be  liable  to  his 
principal  for  negligence,  although  the  purchaser  becomes  insolvent 
before  the  note  matures.**^  So,  an  agent  employed  to  collect  rents 
in  the  country  may  receive  bills  of  well-reputed  persons  in  pay 
ment.*** 

Payment  to  Agent  in  Bank  Notes. 

,  §  1455.  It  has  been  held  that  an  agent  is  not  liable  for  receiving 
bank  notes  in  payment,  although  the  bank  fails  two  days  after- 
wards;^^* and  even  that  a  sheriff  may  receive  current  bank  bills 
in  payment  of  an  execution,  notwithstanding  instructions  of  the 
judgment  creditor  to  the  contrary.***  But  in  Vermont,  where  a 
sheriff  was  not  authorized  to  receive  bank  notes,  it  has  been  held 
that  the  creditor  could  not  be  obliged  to  take  them  the  next  day 
(the  bank  having  failed  in  the  meantime),  and  that  such  bank  notes, 
were  not  a  payment  of  the  judgment.*** 

If  an  agent  receives  current  fpnds  in  payment  without  special 
authority,  he  must  account  for  the  amount  received,  although  the 
funds  have  since  depreciated  in  value,  and  although  his  taking  them 
was  in  accordance  with  a  special  custom  of  bankers.***  So,  if  an 
ajj^ent  has  authority  to  receive  cash  "in  New  York  or  Baltimore 
funds,"  it  will  not  amount  to  an  authority  to  receive  the  bill  of  an 
insolvent  drawer.**'  And  if  an  agent  fraudulently  receives  "cotton 
money"  without  authority,  the  principal  (who  was  then  absent  in 
the  war)  may  dissent  after  the  war  is  over,  and  still  hold  the 
maker  liable  on  the  note.*^*  So,  an  agent  cannot,  in  general,  receive 
Confederate  currency  in  payment  of  a  bill  or  note  payable  in  mon- 

iiT  Goodenow  v.  Tyler,  7  Mass.  36. 

118  Knight  V.  Lord  Pllmouth,  3  Atk.  480. 

ii»  Union  T.  Greene,  1  llurl.  &  N.  884. 

120  Ex  parte  Board,  4  Cow.  (X.  Y.)  420. 

121  Walnwriglit  v.  Webster,  11  Vt.  67«. 

122  Marine  Bank  of  Ciiicago  v.  Chandler,  27  111.  525. 
i2«  Goldsborough  v.  Turner,  67  N.  C.  403. 

12  4  Burrows  v.  Cook,  17  Iowa,  436. 
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<?j,"*  although  it  may  be  the  only  currency  available  at  the  time."* 
If  no  other  currency  is  obtainable,  the  collecting  bank  must  give* 
notice  of  that  fact  to  its  principal,  and  get  express  authority  to* 
receive  such  currency.* ^^  But  it  has  been  held,  in  Texas,  that  an 
agent  might  receive  Confederate  currency  under  a  general  power  to 
collect."*  And  even  if  he  is  not  authorized  to  receive  it,  his  act 
will  be  ratified,  if  it  is  afterwards  taken  from  him  by  the  principaL*** 


Payment  by  Check. 

§  1456.  An  agent  employed  to  collect  a  bill  or  note  may,  by 
nsage,  surrender  it  upon  receipt  of  a  check  from  the  acceptor  or- 
maker,  and  will  not  be  liable,  although  the  check  is  not  paid;- 
although  the  drawer  and  indorser  may  be  discharged  by  his  taking 
the  check.*'*  WTiere  a  vendor  draws  on  his  purchaser,  and  indorses 
the  bill  for  collection  to  the  purchaser's  bank,  and  it  is  charged  by 
the  purchaser's  direction  to  his  account,  and  the  bank's  check  trans- 
mitted to  the  vendor,  it  has  been  held  to  be  a  sufficient  payment, 
although  the  check  was  not  paid  by  reason  of  the  failure  of  the 
hank.***  But  it  has  been  held  in  New  York  that  an  agent  presenting- 
a  draft  for  collection  to  the  drawee  (a  trust  company)  will  be  liable, 
if  he  takes  a  check  in  payment  which  is  dishonored  on  due  present-^ 
ment  on  account  of  the  failure  of  the  trust  company.***    So,  it  has 

"*Frete  v.  Stover,  22  Wall.  108:  Alley  v.  Rogers,  19  Grat.  (Va.)  366;  ea- 
peciilly  after  the  death  of  the  owner.  King  v.  Fleece,  7  Heisk.  (Tenn.)  273. 

ise  Mangum  v.  Ban.  43  Miss.  288. 

i>T  Waterhonse  v.  Bank,  25  La.  Ann.  77. 

IS*  Reed  v.  Nelson,  33  Tex.  471,  in  1803.  So,  where  the  note  was  made  to 
the  agent  in  1802.     Itodgers  v.  Bass,  46  Tex.  ;'306. 

!«•  Murray  v.  Walker.  44  Ga.  58. 

^^•iyles,  BIUs,  228;  Chit.  Bills,  451;  2  Pars.  Notes  &.  B.  216;  Russell  r.' 
Hankey,  6  Term  R.  12;  Jefferson  Ck).  Sav.  Bank  v.  Commercial  Nat.  Bank, 
W  Tenn.  337,  39  S.  W.  338;  but  he  cannot  receive  a  check  payable  in  ''Illinois 
emrency/'  Graydon  v.  Patterson,  13  Iowa,  25G;  and  he  cannot  surrender  a 
collateral  bill  of  lading,  and  receive  the  drawee*s  check  in  payment,  without* 
negligence,  Second  Nat  Bank  v.  Gummings,  89  Tenn.  609,  18  S.  W.  115. 

"1  Welge  V.  Batty,  11  lU.  App.  40. 

>>^  Notwithstanding  the  custom  of  New  York  banks  to  receive  trust  cooh 
pany  checks  like  those  of  banks,  Nunnemaker  v.  Lanier,  48  Barb.  (N.  Y.)  234;- 
whether  the  drawer  of  the  original  biU  has  been  discharged  by  it  (as  evi- 
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been  held  that  if  a  collection  agent  surrenders  a  bill  of  exchange 
on  receiving  the  drawee's  check,  and  thereby  discharges  the  drawer 
of  the  bill,  he  will  be  liable  for  the  amount  of  the  bill,  if  the  check 
is  not  paid.^^'  But  his  action  will  be  ratified  by  the  principal  taking 
the  check  and  transmitting  it  for  collection.*** 


Default  of  Subag^ents. 

§  1457.  A  collecting  agent  will  be  liable  for  the  negligence  of  an 
attorney  employed  by  him  to  collect  a  note.^^°  So,  an  attorney  who 
undertakes  to  collect  a  note  piiyable  in  another  place,  and  employs 
another  attorney  at  that  place  for  the  purpose,  will  be  liable  if  the 
amount  is  collected  and  embezzled  by  the  attorney  employed  by 
him.^'®  And,  in  general,  a  bank  or  other  collecting  agent,  under- 
taking to  collect  a  bill  or  note  at  a  distance,  and  employing  a  sub- 
agent  or  correspondent  for  that  purpose,  will  be  liable  for  the 
default  of  such  correspondent,  if  he  collects  and  fails  to  remit  the 
amount;  *"^  even  though  the  original  agent  took  the  bill  only  for 
collection,  promising  to  credit  it  when  paid,  and  had  not  given  the 
owner  credit  for  it  as  paid."* 

In  like  manner,  a  collecling  bank  is  liable  for  the  negligence  of 
its  correspondent  employed  by  it  to  collect  a  bill  or  note  in  another 

denced  by  a  Judgment  rendered  In  another  state),  First  Nat.  Bank  ▼.  Fourth 
Nat.  Bank,  89  N.  Y.  412;  or  not.  Id.,  77  N.  Y.  320.  reversing  16  Hun  (N.  Y.)  :«2. 
188  Whitney  v.  Esson,  99  Mass.  308,  any. usage  to  the  contrary  being  held 
to  be  unreasonable.  But  see,  as  to  custom  to  receive  certified  cheek,  Jefferson 
Co.  Sav.  Bank  v.  Commercial  Nat.  Bank,  98  Tenn.  337,  39  S.  W.  338. 

184  Rathbun  t.  Steamboat  Co.,  7C  N.  Y.  376,  But,  if  the  agent  was  directed 
to  collect  money  and  send  it  by  express,  he  will  be  liable  if  he  takes  a  check, 
although  the  principal  received  it  without  objection,  until  after  he  learned  of 
the  drawer's  insolvency.    Walker  v.  Walker,  5  Heisk.  (Tenn.)  425.  • 

185  E.  g.  in  taking  a  note  in  payment,  Weyerhauser  v.  Dun,  100  N.  Y.  150, 
2  N.  E.  274,  reversing  16  Wkly.  Dig.  412. 

i3«  Cummins  v.  Heald,  24  Kan.  600;  Abbott  y.  Smith,  4  Ind.  452.  But  see, 
contra,  Plymouth  Co.  Bank  v.  Oilman.  9  S.  D.  278.  68  N.  W.  735. 

187  Commercial  Bank  of  Pennsylvania  v.  Union  Bank  of  New  York,  11  N.  Y- 
203;  Naser  v.  Bank,  116  N.  Y.  492,  22  N.  E.  1077;  Bank  of  Clarke  Co.  v.  Gil- 
man,  81  Hun,  486,  30  N.  Y.  Supp.  1111;  Simpson  v.  Waldby,  63  Mich.  447^ 
30  N.  W.  199;  Power  v.  Bank,  6  Mont.  251,  12  Pac.  597, 

188  Mackersy  v.  Ramsay s,  9  Clark  &  F.  818. 
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place.*'*     And  it  has  been  held  that  it  is  alone  liable  to  the  prin- 
cipal, and  that  the  liability  of  the  correspondent  for  its  negligence 
IB  to  the  bank  that  employed  it^**    If  a  bank  receives  a  check  for 
collection,  and  forwards  it  to  the  drawee  (its  own  correspondent), 
under  an  existing  arrangement  that  all  collections  shall  be  credited 
in  a  collection  account  and  settled  weekly,  it  will  be  liable  to  its 
principal  for  the  amount  of  the  check  as  paid,  although  the  drawee, 
after  charging  it  to  the  drawer  and  crediting  the  amount  to  the 
collecting  bank  under  the  arrangement  with  it,  failed  the  next 
day.^**     An  indorsee  for  collection  under  a  general  indorsement 
has  authority  to  retain  the  proceeds  of  the  collection  against  a  debt 
doe  him  from  the  indorser,  the  indorsement  being  itself  prima  facie 
evidence  of  his  bona  fide  ownership.^*^     But  in  Maryland,  if  a 
bill  is  collected  by  a  subagent,  and  credited  to  the  intermediate 
agent  employing  him,  who  failed  before  making  payment  to  his 
principal,  the  subagent  will  still  be  liable  to  the  owner  of  the  bill, 
unless  he  has  made  fresh  advances  or  parted  with  value  on  the 
strength   of  it.***     If,  however,  the  bill  is  indorsed  to  the  agent 

!»•  Titus  V.  Bank,  35  N.  J.  Law.  588;  Kirkham  v.  Bank  (Sup.)  49  N.  Y.  Supp. 
787.  But  see,  contra,  Fabens  v.  Bank,  23  Pick.  (Mass.)  330,  where  the  first 
coUectins  bank  held  the  note  as  collateral. 

i«t  Montgomery  Co.  Bank  v.  Albany  City  Bank,  7  N.  Y.  459;  Castle  v.  Bank» 
148  N.  Y.  122,  42  X.  E.  513,  affirming  75  Hun,  89,  2H)  N.  Y.  Supp.  lOaS;  Reeves 
▼.  Bank^  8  Ohio  St.  405.  But  see,  contra,  Kelley  v.  Bank,  17  App.  Div.  490, 
45  N.  Y.  Supp.  5^33,  where  the  representative  character  of  the  intermediate 
bank  was  known  to  the  subagent. 

141  Briggs  V.  Bank,  80  N.  Y.  182.  So,  if  an  acceptance  is  deposited  for  col- 
lectton  in  bank  A.,  and  forwarded  by  It  to  bank  B.,  where  it  was  payable. 
to  be  coUected  and  remitted  to  another  bank.  C,  and  credited  by  it  to  the  bank 
A.,  and  payment  is  duly  made  to  the  bank  C,  and  credited  by  it  to  A.,  and  the 
A  bank  advised  of  the  credit,  it  will  amount  to  payment  in  an  action  1>y 
the  owner  against  the  C.  bank,  although  the  bank  A.  failed  the  day  befont 
the  credit  was  made,  and  never  remitted  the  amount,  Charlotte  Iron  Work.^ 
▼.  American  Exch.  -Nat  Bank,  34  Hun  (N.  Y.)  26;  and  see  Hyde  v.  Bank,  7 
Bias.  156,  Fed.  Cas.  No.  6,970.  So,  if  a  note  is  indorsed  in  blank  to  an  attor- 
ney for  coUection,  and  by  him  to  a  bank,  and  is  collected  by  it  and  crodilcd 
to  his  account,  and  afterwards  allowed  as  a  credit  to  him  in  a  settlement  be- 
tween the  bank  and  his  assignee  in  bankruptcy,  the  holder  cannot  recover 
against  the  baiik  in  an  action  brought  immediately  after  learning  of  the  col- 
lecdOD  a  year  later.  Wood  ▼.  Bank,  129  Mass.  358.  And  see  §  726,  supra. 
i4>  Bank  of  Metropolis  ▼.  New  England  Bank,  1  How.  234. 
14S  KlUer  t.  Bank,  30  Md.  392.     And  it  wiU  be  liable  for  the  fuH  amoimt 

(2107) 


6   1458  PAYMENT.  (Ch.  ¥) 

''for  mj  use/'  and  is  discounted  by  a  bank,  and  afterwards  collected 
and  credited  to  tbe  agent's  accoont,  on  his  failure  in  debt  to  the 
banliy  it  will  be  liable  to  the  owner  notwithstanding  the  credit 
given  to  the  agent.***  So,  if  an  agent  receives  and  deposits  a  check 
for  collection,  and  the  money  can  be  followed  as  that  of  the  principal, 
the  bank  subsequently  collecting  it  cannot  set  off  against  it  a  note 
made  by  the  agent  to  the  bank.*** 

§  1458.    If  a  collecting  agent  receives  a  note  for  transmission, 

and  forwards  it  for  collection,  its  correspondent  is  the  agent  of  the 
owner,  and  liable  to  him  for  negligence  in  the  collection.***  On  the 
other  hand,  the  forwarding  bank  has  been  held  to  have  no  duty 
but  that  of  forwarding  in  due  time,  and  therefore  not  to  be  liable  for 
the  negligence  of  its  correspondent.**^  Where  the  correspondent 
or  subagent  in  the  place  of  payment  employs  a  notary,  exercising 
ordinary  diligence  in  the  choice,  the  original  bank  will  not  be  liable 
for  the  negligence  of  the  notary  employed.***     But  in  New  YoriL 

(tollected,  although  it  is  insolvent  and  in  the  hands  of  a  receiver,  and  the  funds 
collected  have  not  been  kept  separate.  Thompson  v.  Institution  (N.  J.  Ch.) 
8  Atl.  97. 

i««  Sigouruey  v.  Lloyd,  8  Barn.  &  G.  622,  affirmed  in  5  Bing.  525. 

14  8  Overseers  of  Poor  of  Norfolk  v.  Bank  of  Virginia,  2  Grat.  (Va.)  544. 

146  Farmers*  Bank  v.  Owen,  5  Cranch,  C.  C.  504,  Fed.  Gas.  No.  4,662;  Wil- 
son V.  Smith,  3  How.  763;  Bank  of  Lindsborg  v.  Ober,  81  Kan.  600,  3  Pac. 
324. 

147  ^tna  Ins.  Go.  v.  Alton  Gity  Bank,  25  lU.  243;.  Bank  v.  Gummings,  89^ 
Tenn.  609,  18  S.  W.  115;  Planters'  &  Farmers*  Nat.  Bank  v.  First  Nat.  Bank/ 
75  N.  G.  534;  Bank  v.  Butler,  41  Ohio  St.  519;  Third  Nat.  Bank  v.  Vicksburg 
Bank,  61  Miss.  112.  These  cases  do  not  seem  to  be  supported  by  authority^ 
except  so  far  as  notary's  defaults  are  concerned. 

i4«  Britton  V.  NlccoUs,  104  U.  S.  757.  This  case  was  decided  on  the  aU' 
thority  of  the  Mississippi  cases.  In  it  Mr.  Justice  Field  says  (page  762)  of 
Allen  V.  Bank,  22  Wend.  215:  "The  decision  has  since  been  followed  in  New 
York,  and  its  doctrine,  we  believe,  has  been  adopted  in  Ohio.  But  in  the 
courts  of  other  states  it  has  been  generally  rejected,  and  the  views  expressed 
by  the  superior  court  approved."  And  of  the  notary  employed  by  the  col- 
lecting bank  he  says  (page  766):  ''He  was  a  public  officer,  whose  duties 
were  prescribed  by  law;  and  when  the  notes  were  placed  in  his  hands.  In 
order  that  such  steps  should  be  taken  as  would  bind  the  indorsers  if  the  notes 
were  not  paid,  he  became  the  agent  of  the  holder  of  the  notes.  For  any  fail- 
ure on  his  part  to  perform  his  whole  duty,  he  alone  was  liable.  The  bankers 
were  no  more  liable  than  they  would  be  for  the  unskillfulness  of  a  lawyer 
of  reputed  ability  and  learning,  to  whom  they  might  have  handed  the  notes 
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,Ch.  40)  DUTY    OF   C0LLECTU9G    AGENT.  §    H59 

a  bank  is  held  liable  for  the  negligence  of  the  notary  employed  by 

it.***    And  this  rule  has  been  followed  in  other  states  generally.^*'* 

And  if  a  bank  employed  as  a  collecting  agent  selects  a  notary  who 

is  plainly  incompetent  or  inexperienced,  it  will  be  liable  for  his 

negligence.*'* 

Duty  of  Collecting  Agent. 

§  1459.  It  is  the  duty  of  a  notary,  in  general,  to  follow  the  in- 
structions given  him  by  the  party  employing  him,  and  he  will  not  be 
liable  if  he  does  so,  although  such  instructions  are  not  correct.**^* 
If  an  indorsement  is  illegible,  it  is  the  duty  of  the  agent  to  use- 
reasonable  diligence  in  discovering  the  name  and  address  of  the 
party;  and  such  diligence  must  appear  in  order  to  excuse  the 
giving  of  proper  notice.^  °'  A  collecting  agent  must  not  only  show 
due  diligence  on  his  part,  but  must  return  the  note  promptly.*** 

for  coUection,  In  the  conduct  of  a  suit  brought  upon  them.**  So,  too,  Tieman 
▼.  Bank,  7  How.  (Miss.)  64S;  Agricultural  Bank  v.  Commercial  Bank,  7  Smedes 
&  IC  (Miss.)  592;  Warren  Bank  v.  Suffolk  Bank,  10  Cush.  (Mass.)  582;  Jack 
son  T.  Bank,  6  Har.  &  J.  (Md.)  146;  Dorchester  &  M.  Bank  v.  New  England 
Rank,  1  Cush.  (Mass.)  177;  Baldwin  y.  Bank,  1  La.  Ann.  13;  Frazier  v.  Bank- 
log  Co.,  2  Rob.  (La.)  294. 

i4»  Ayrault  v.  Bank,  47  N.  Y.  570.  affirming  1  Abb.  (N.  S.)  381;  but  not  for 
expense  in  holder's  suit  against  indorser,  Downer  v.  Bank,  6  Hill,  648.  These 
cases  are  decided  on  the  authority  of  Allen  t.  Bank,  22  Wend.  215,  reversing 
16  Wend.  482.  This  case  held  only  that  a  New  York  bank,  sending  a  bill  to 
PennsylYania  for  collection,  was  liable  for  the  failure  on  the  part  of  the 
PennsylTania  notary  to  give  notice  of  nonacceptance,  as  required  by  New 
York  law,  although  the  Pennsylvania  law  required  no  such  notice.  The  New 
York  bank  had  failed  to  inform  its  correspondent  as  to  the  New  York  law. 
ana  was  liable  by  reason  of  its  own  negligence. 

i5«So  held,  as  to  notice  of  dishonor,  in  Davey  ▼.  Jones,  42  N.  J.  Law,  28; 
Rank  of  Lindsborg  t.  Ober,  31  Kan.  600,  3  Pac.  324;  and  as  to  demand,  in 
American  Exp.  Co.  y.  Haire,  21  Ind.  4.  In  the  words  of  Van  Syckel,  J.,  in 
Dasrej  v.  Jones,  supra:  "A  bank  which  -assumes  the  duty  of  a  collecting  agent 
Is  absolutely  liable  for  any  negligence  or  default  of  a  notary  or  correspondent 
as  well  as  of  its  own  immediate  servants,  in  relation  to  it."  But  see.  contra. 
First  Kat.  Bank  T.  BnUer,  41  Ohio  St.  510. 

»•!  Smedes  v.  Bank,  20  Johns.  (N.  Y.)  372;  Bank  of  Lindsborg  v.  Ober,  31 
Ran.  590,  3  Pac.  324. 

i»s  2  Daniel,  Neg.  Inst  a 

ifts  McGeorge  ▼.  Chapman,  45  N.  J.  Law,  305. 

»« Wingate  y.  Bank,  10  Pa.  St  104;   Tyson  v.  Bank,  6  Blackf.  and.)  225; 
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But  he  will  not  be  liable  for  its  loss  if  it  was  transmitted  by  biin 
for  collection  to  the  place  of  payment  with  the  knowledge  of  the 
owner.^**  If,  however,  an  unreasonable  time  is  lost  in  ascertaining 
and  notifying  the  holder  of  the  loss  of  a  check  forwarded  by  mail, 
and  an  opportunity  to  protect  himself  is  thereby  lost,  the  agent 
Avill  be  liable  for  his  negligence.^'®  And  if  an  agent,  who  is  liable 
for  the  loss  of  a  note,  promises  to  pay  the  amount,  his  estate  will 
be  liable  on  such  promise.^*^^  The  liability  of  the  agent  for  negli- 
gence may,  however,  be  waived  by  long  acquiescence  on  the  part 
of  his  principal."® 

If  a  bank  acts  aa  principal  without  disclosing  its  agency,  it  will 
be  liable  as  principal  to  other  parties,  notwithstanding  a  custom  of 
banks  not  to  disclose  such  agency.*'**  But  where  a  bank  acts  as 
agent  both  for  the  drawer  and  the  acceptor  of  a  bill  made  payable 
at  the  bank,  and  payment  is  countermanded  before  maturity  by 
the  acceptor,  the  bank  is  not  liable  to  the  drawer  for  negligence 
in  not  giving  notice  of  such  circumstance.* •• 

Presentment  and  Notice  by  Agent. 

§  1460.  Where  a  bill  of  exchange  is  payable  at  a  certain  time 
after  date,  presentment  for  acceptance  is  necessary,  as  we  have  seen, 
and  it  is  the  duty  of  an  agent,  holding  the  bill  for  collection,  to 
present  it  immediately  for  acceptance;  and  he  will  be  liable  for 
negligence  if  he  fails  to  do  so.***  And  an  agent  is  liable  for 
negligence  if  he  takes  an  insufficient  acceptance.*'^  But  it  is  not 
negligence  to  leave  a  bill  for  acceptance,  and  receive  it  back  three 
days  afterwards  with  the  acceptance  canceled,  the  draw^er  having 

Stanclll  V.  Gilmore,  6  La.  Ann.  7G3;  and  an  offer  to  return  the  note  is  not  an 
excuse  for  want  of  diligence,  Livaudais  v.  Denis,  4  La.  Ann.  300. 

1B5  Jacobsohn  v.  Belmont,  7  Bosw.  (N.  Y.)  14. 

i««  Shlpsey  v.  Banlc,  59  N.  Y.  485. 

157  Sandefur  v.  Mattlngley,  16  Ark.  237. 

158  Towle  V.  Stevenson,  1  Johns.  Cas.  (N.  Y.)  110. 
169  Canal  Bank  v.  Bank,  1  Hill  (N.  Y.)  287. 

150  Crosse  v.  Smith,  1  Maule  &  S.  545. 

151  Allen  V.  Suydam,  20  Wend.  (N.  Y.)  321.     And  see  f  509,  supra. 

162  E.  g.  by  the  personal  acceptance  of  tlie  officer  of  the  corporation  on 
which  the  bill  is  drawn,  Exchange  Nat.  Bank  v.  Third  Nat.  Bank,  112  U.  S. 
276,  5  Sup.  Ct.  141. 
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in  the  meantime  mislaid  the  bill,  which  was  called  for  at  its  request 

each  day  by  the  agent.^*' 

It  is  also  the  duty  of  a  collecting  agent  to  present  the  instru- 
ment for  payment,  and  to  protest  it,  if  necessary,  so  as  to  charge  the 
indorser.***     And  where  the  bill  is  not  i)resented  for  payment  at 
maturity,  and  the  drawer's  funds  (which  were  there  at  that  time)  are 
afterwards  withdrawn  and  the  drawer  becomes  insolvent,  the  agent 
is  held  liable  for  the  face  of  the  bill.*'*-  So,  if  a  postdated  check  is 
deposited  with  the  bank,  on  which  it  was  drawn,  several  days  before 
it  is  payable,  and  is  not  presented  until  several  days  after  maturity, 
when  the  drawer  had  failed  (after  depositing  in  the  meantime,  and 
withdrawing  again,  more  than  sufficient  funds),  the  bank  will  be 
liable  to  its  depositor  for  negligence  in  making  an  insufficient  de- 
mand.* ••    So,  a  bank  will  be  liable  if  it  makes  the  demand  at  too 
late  a  day,  by  allowing  grace  on  paper  which  is  not  entitled  to  it;  **^ 
or  if  it  marks  a  note  "Paid"  prematurely,  and  remits  a  draft  in  pay- 
ment, and  afterwards  recalls  the  draft  and  protests  the  note  on  its 
dishonor  at  a  later  day.***    But  in  order  to  hold  an  agent  for  negli- 
gently making  demand  on  a  wrong  day,  the  negligence  should  be 
particularly  averred  in  the  pleading.*** 

It  is  sufficient  if  the  agent  presents  a  bill  or  note  according  to  the 
usage  of  the  place  where  it  is  payable;  e.  g.  by  notifying  the  maker 
just  before  maturity  in  accordance  with  the  usage  of  the  Boston 
banks.*^"  But  if  a  check  is  presented  to  the  drawee  by  mail,  and 
the  money  is  lost  in  consequence  by  the  insolvency  of  the  bank, 
which  gave  a  bad  draft  in  payment,  but  would  have  paid  over  the 
counter  in  cash,  the  agent  has  been  held  to  be  liable  for  negligence  in 
Pennsylvania.*'*   In  New  York,  however,  an  agent  who  presents  a  note 

i««  Bank  of  Van  DIemen's  Land  v.  Bank  of  Victoria,  L.  R.  3  P.  C.  526. 

i««  Steele  v.  Russell,  5  Neb.  211;  Armington  v.  Light  Co.,  15  La.  414. 

lesLaughlin  v.  Greene,  14  Iowa,  92.  And  see  §§  1055,  105G,  1090,  1103, 
1105,  supra. 

i««  Especially  as  it  had  secured  the  larger  part  of  the  drawer's  assets  on  its 
own  accouBt,  Bank  of  New  Hanover  v.  Kenan,  76  N.  C.  340. 

x«T  Dnmford  v.  Patterson,  7  Mart.  (La.)  460. 

!•»  Wliitlng  V.  City  Bank,  77  N.  Y.  363. 

!«•  Hough  V.  Young,  1  Ohio,  504. 

iTo  Warren  Bank  v.  Parker,  8  Gray  (Mass.)  221.  And  see  §§  1106,  1133, 
1134,  supra. 

Ill  Merchants*  Nat.  Bank  v.  Goodman,  109  Pa.  St.  424,  2  Ati.  687. 
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by  mailing  it  to  the  bank  where  it  is  payable,  without  indorsement 
and  according  to  the  custom  of  banks  there,  does  not  create  an 
agency  in  the  second  bank,  and  is  not  liable  for  negligence  in  receiv- 
ing a  bank  check  which  was  afterwards  promptly  presented  by 
him  and  dishonored.^ '^  But  if  an  agent  receives  a  draft  in  payment, 
and  fails  to  use  due  diligence  in  presenting  and  protesting  it,  he 
will  be  liable  to  his  principal.*^* 

Notice  by  Agent — Damages. 

§  1461.  If  an  agent  neglects  to  give  proper  notice  of  dishonor, 
and  the  indorser  is  discharged  thereby,  he  will  be  liable  for  the 
face  of  the  note.*^*  The  law  requires  no  greater  diligence  in  this 
respect  from  a  collecting  agent  than  from  an  indorsee  or  purchas 
er."'  If  the  indorser  lives  in  the  same  town,  and  is,  therefore,  enti- 
tled to  personal  notice,  it  will  be  negligence  for  the  collecting  bank 
to  give  him  notice  by  mail.*^°  So,  it  is  incumbent  upon  the  agent 
to  give  notice  of  dishonor  at  the  proper  time,*'^  and  to  the  proper 
person.  But  if  the  notary  is  instructed  by  his  indorser  to  send 
notice  of  dishonor  to  the  collecting  bank,  he  will  not  be  liable  for 
failure  to  give  notice  to  the  owner,  who  indorsed  to  the  bank."*' 
So,  a  collecting  agent  will  not  be  liable  for  giving  notice  to  a 
wrong  person  of  the  same  name  as  the  indorser,  if  he  was  guilty  of 
no  negligence  in  the  matter,  although  the  indorser  was  discharged 
thereby."*  So,  he  will  not  be  liable  for  sending  notice  to  the  wrong 
address,  on  misinformation  received,  in  the  holder's  absence,  from  his 
wife.**®  And  although  it  is  the  duty  of  an  agent  to  give  notice  of 
dishonor,  it  will  be  dispensed  with  by  anything  constituting  an 

172  indlg  V.  Bank,  80  N.  Y.  100,  reversing  IG  Hun,  200. 

ITS  Capitol  State  Bank  v.  Lane,  52  Miss.  677.     And  see  §§  1137,  1130,  supra. 

174  But  the  holder  must  prove  that  the  maker  was  insolvent  and  the  Indorser 
able  to  pay.  Borup  v.  Xinlngpr,  5  Minn.  52.*^  (Oil.  417).  As  to  the  agent's 
duty  in  giving  notice  of  dishonor,  see  §§  1198,  1236,  supra. 

176  Farmers*  &  Mechanics'  Bank  v.  Turner,  2  Lltt  (Ky.)  13. 
170  Bowling  V.  Harrison,  6  How.  248. 

177  Bank  of  Washington  v.  Triplett,  3  Pet.  25.  And  see  W  12G2.  1268, 
supra,  as  to  the  time  for  giving  such  notice. 

179  Moore  v.  Corning.  12  La.  Ann.  2r)6.     And  see  §S  1240,  1241,  supra. 

i7»  Mount  V.  Bank.  37  Iowa,  457, 

i»o  Bellemlre  v.  Bank,  4  Whart.  (Pa.)  105. 
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excuse  for  notice.***  A  collecting  agent  must  also  use  due  dili- 
gence at  common  law  (although  not  by  the  law  merchant)  in  col- 
lecting collateral  Becnrities.*'* 

The  measure  of  damages  for  which  a  collecting  agent  is  liable  is, 
in  general,  the  face  of  the  paper,  with  interest***  But  an  agent  will 
be  liable  only  for  the  amount  actually  collected  by  him  in  a  eom- 
promise,  which  was  submitted  to  the  principal  and  accepted  by 
him.***  In  Louisiana,  where  the  agent  has  been  guilty  of  negligence 
in  making  a  proper  demand  of  payment,  the  burden  is  on  him  to 
show  that  no  damages  were  sustained  by  the  holder.*** 

Payment  to  Payee. 

§  1462.  When  a  bill  or  note  is  payable  to  order,  payment  to 
a  holder  without  indorsement  will  not  be  sufficient;  ***  especially 
where  the  holder  does  not  produce  the  instrument  to  be  paid.*'^ 
If  payment  is  made  to  the  payee,  it  must  be  made  before  indorse- 
ment by  him.***  And  payment  made  to  the  payee  after  transfer  to 
another  is  of  no  avail,  whether  the  payment  be  made  before  ma- 
turity,"* or  after  maturity,***  even  as  against  a  transferee  after 

i»i  West  Branch  Bank  v.  Fulmer,  3  Pa.  St.  399;  Van  Wart  v.  WooUey,  3 
Barn.  &  C.  439,  5  Dowl.  &  R.  374. 

^•s  Lawrence  v.  McCalmont,  2  How.  426.  And  he  wUl  be  liable  for  negli- 
gence if  he  sorrenders  a  collateral  biU  of  lading  on  receipt  of  a  draft  National 
Bank  of  Commerce  v.  Merchants'  Bank,  91  U.  S.  92. 

lu  First  Nat  Bank  v.  Fourth  Nat  Bank,  24  Hnn  (N.  Y.)  241;  less  commis- 
siona  agreed  on,  Wingate  v.  Bank,  10  Pa.  St  104;  Tyson  v.  Bank,  6  Blackf. 
and.)  225.  But  see  MltcheU  v.  Schuert,  16  Mich.  444,  to  the  effect  that  the 
actual  value  of  the  note,  and  not  its  face,  is  the  measure  of  damages.  And 
see  II  1196,  1236,  supra. 
!•«  Armstrong  v.  Gilchrist,  2  Johns.  Gas.  (N.  Y.)  424. 
^•>  Mkanda  v.  Bank,  6  La.  744. 

186  See  H  787,  1079,  supra.     Although  after  its  maturity,  Rumsey  v.  Schmitz, 
14  Kan.  542;   and  notwithstanding  that  a  special  Indorsement  was  made  by 
ihe  payee  'for  collection,"  Barnett  v.  Ringgold,  80  Ky.  289. 
^91  Hannon  v.  Snllivan,  3  Mo.  App.  583    • 
^<«  Webster  v.  Lee,  5  Mass.  334. 

^••Bnrluuis  v.  Hutcheson,  25  Kan.  625;  First  Nat  Bank  v.  Michael,  96 
N.  a  58,  1  8.  £.  855;  Murphy  v.  Barnard,  162  Mass.  72,  38  N.  E.  29;  Bull  v. 
Mitchell,  47  Neb.  647,  66  N.  W.  632;  Block  v.  Klrdand,  21  Ark.  393.     So,  too. 

!»•  Capital  City  Ins.  Co.  v.  Quinn,  73  Ala.  558. 
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maturity. ^•^  So,  payment  to  a  former  holder,  upon  a  receipt  given 
with  a  prcMnise  to  produce  and  surrender  the  bill  in  a  few  days,  is 
of  no  avail  against  a  bona  fide  purchaser  for  value  before  maturi- 
ty.^" 

In  like  manner,  although  a  note  is  payable  to  bearer,  it  cannot 
be  paid  to  the  original  holder  upon  his  receipt,  after  it  has  been 
transferred  by  him.*^'  So,  if  a  note  payable  to  an  agent  or  bearer 
is  paid  to  the  agent,  the  payment  will  be  no  defense  against  the 
principal,  if  made  before  maturity  and  after  transfer  of  the  note 
to  the  principal.***  So,  if  a  demand  note  is  paid  to  the  payee  on  his 
separate  receipt,  after  transfer  by  him,  it  will  not  bind  the  in- 
dorsee.**"  So,  payment  made  to  the  payee  of  a  note  after  it  has 
been  indorsed  for  accommodation  by  a  second  indorser,  and  has 
been  taken  up  by  him  at  maturity,  will  not  bind  such  indorser.**® 
So,  if  a  renewal  note  is  given  to  the  original  payee,  after  transfer  of 
the  original  note  without  the  maker's  knowledge,  the  indorsee  can 
bring  suit  upon  the  original  note,  although  the  renewal  was  after- 
wards transferred  to  him  with  notice  of  the  circumstances  under 
which  it  was  made.**^ 

of  transfer  without  indorsement  Jjoan  Ass*n  v.  Merrltt,  112  N.  C.  243.  17 
S.  E.  296.  Bat  it  is  admissible  against  a  subsequent  transferee  for  usurious 
and  iUegal  consideration.  Caswell  v.  Railroad,  50  Ga.  70.  And  see  §  61K^, 
supra.  And  an  indorsee  may  lose  his  right  (as  against  the  acceptor  of  a  bill) 
to  object  to  such  payment  where  he  has  acquiesced  in  it  for  three  years,  and 
charged  the  bill  to  the  payee,  and  failed  to  apply  his  funds  to  it,  although  he 
often  had  sutHcient  funds  in  hand,  or  to  prove  it  in  bankruptcy  against  the 
payee.  Field  v,  Carr,  2  Moore  &  P.  46,  5  Blng.  13.  So,  he  may  by  his  ac- 
tions have  made  or  held  out  the  indorser  as  his  agent  to  collect  the  bill.  Ex- 
change Nat.  Bank  v.  Johnson,  30  Fed.  588. 
191  Harpending  v.  Gray,  76  Hun,  351,  27  N.  Y.  Supp.  762;   Adair  v.  Leuox. 

15  Or.  489,  16  Pac.  182.    But  see,  contra,  Haywood  v.  Seeber,  61  Iowa,  574, 

16  N.  W.  727. 

i»2  Wilcox  V.  Aultman,  64  Ga.  544. 

103  Enochs  V.  Therrell,  61  Miss.  178. 

104  Mitchen  V.  Bristol,  10  Wend.  (N.  Y.)  45)3. 

105  Dorr  v.  Rowell,  12  N.  H.  49. 

10 e  Although  he  had  taken  from  the  payee  his  note,  and  retained  the  note 
in  suit  as  collateral,  and  transferred  it  on  the  dishonor  of  the  new  note,  Carr 
V.  Lewis,  20  N.  Y.  138. 

107  The  indorsee  taking  no  title  to  the  renewal  so  made,  Newman  v.  Henry. 
29  Ark.  496. 
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§  1463.     Even  where  a  note  secured  by  mortgage  ia  trans- 
ferred to  an  indorsee  with  notice  of  the  mortgage,  if  the  maker 
afterwards  pays  off  the  mortgage  to  the  payee  and  has  it  canceled, 
rach  payment  will  be  no  defense  against  a  bona  fide  holder,  al- 
though made  without  notice  of  the  transfer  of  the  note.^'®     So, 
payment  of  a  note,  after  its  maturity,  to  the  payee,  is  no  defense 
against  a  bona  fide  purchaser.**'     So,  a  payment  to  the  payee's 
agent  made  without  surrender  of  the  note  after  it  had  been  fraudu- 
lently transferred  by  the  agent  to  a  bona  fide  holder.*®* 

It  will  not  be  sufficient  to  make  payment  to  the  payee  after  in- 
d(n«ement  by  him,  although  an  employ^  in  the  indorsee's  bank  told 
the  maker  to  see  the  payee  about  it.*°*  And  payment  to  the  payee, 
after  transfer  without  notice  to  the  maker,  will  not  throw  upon 
a  purchaser  before  maturity  the  burden  of  proving  himself  a  holder 
•  for  value.*®*  On  the  other  hand,  if  a  payee  receives  payment  after 
indorsing  the  note  "without  any  recourse  whatever,*'  he  will  not 
become  liable  on  his  indorsement  to  his  indorsee,  because  the  latter 
pays  the  note  to  a  subsequent  holder  upon  his  defeat  by  the  maker 
by  reason  of  such  payment  to  the  payee.*®* 

If  the  maker  pays  a  bill  or  note  to  the  payee  after  notice  of  its 
transfer,  the  payment  will  be  of  no  effect.*®*  But  if  he  pays  a  non- 
negotiable  instrument  to  the  assignor,  after  it  bas  been  transferred, 
but  before  notice  of  the  transfer,  it  will  be  sufficient.*®"  It  is  a 
question  for  the  jury  whether  the  maker  had  notice  of  the  trans- 

!•«  Blumenthal  v.  Jassoj,  20  Minn.  177,  12  N.  W.  517. 

i»»  Latbrop  v.  Doualdson,  22  Iowa,  234. 

300  Mc<MeUand  v.  Bartlett,  13  HI.  App.  2:^(5. 

»•!  City  Bank  v.  Taylor.  GO  Iowa.  06,  14  N.  W.  128. 

«•«  Emanuel  v.  White,  34  Miss.  50. 

«•»  Welch  ▼.  Lindo,  7  Crauch,  159. 

204  »aw.yer  v.  Moran,  3  Tenn.  Ch.  35.  So,  by  statute  In  COLORADO  fl 
MIUs'  Ann.  St.  $  246);  ILLINOIS  (Kurd's  Uev.  St.  c.  08.  §  6).  So,  too,  although 
the  suit  Is  In  the  name  of  the  payee.  Jones  v.  Witter,  13  Mass.  304.  So,  a  re- 
newal given  to  the  payee  after  notice  of  attachment  will  not  bind  the  attach- 
ing creditor.     Leslie  v.  Merrill,  58  Ala.  322. 

»•»  Bury  T.  Hartman,  4  Serg.  &  R.  (Pa.)  175.  So,  as  to  notes  which  (it  was 
held)  were  rendered  nonnegotiable  by  indorsement  without  recourse,  Warren 
T.  Gruwell,  5  Kan.  App.  523,  48  Pac.  205;  or  by  assignment  without  indorse- 
ment. Vann  v.  Marbury,  100  Ala.  438,  14  South.  273.  But  see,  as  to  indorse- 
ment for  collection,  Barnett  v.  Ringgold,  80  Ky.  289. 
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fer.^®*  But  where  a  duebill  has  been  indorsed  by  the  payee,  and 
demand  is  made  by  the  indorsee  without  showing  the  paper,  and 
the  maker  said  he  would  pay  the  bill  in  New  York,  and  afterwards 
paid  the  payee  there,  such  facts  were  held  not  to  amount  to  notice 
of  assignment,  and  the  payment  was  held  to  be  sufficient.'®^  On 
the  other  hand,  where  a  nonnegotiable  note  was  assigned  as  col- 
lateral security  by  a  special  assignment  indorsed  on  it  by  the  payee, 
and  was  afterwards  taken  by  the  payee  to  sell  on  condition  of  se- 
curing the  assignee,  the  assignment  was  held  to  carry  notice  of  the 
assignee's  rights,  and  payment  to  a  later  purchaser  was  held  to  be 
insufficient.'^®  In  Iowa,  provision  is  made  by  statute  for  payment 
into  court  in  the  absence  of  the  holder,  where  the  maker  has  no 
notice  of  a  transfer  of  the  note.'®* 

§  1464.    If  payment  is  made  to  the  payee  of  a  negotiable  bill 

or  note  before  any  transfer,  but  before  maturity,  and  without  sur- 
render of  the  paper,  it  will  be  no  defense  against  a  later  purchaser 
for  value  before  maturity.*^®  This  is  true,  also,  of  a  part  payment 
made  before  maturity  or  transfer,  but  not  indicated  on  the  paper, 
or  otherwise  brought  to  the  purchaser's  knowledge.'^^  But  a 
payment  made  before  maturity,  on  the  payee's  receipt,  is  admissible 
as  a  defense  against  a  subsequent  purchaser  with  notice.'^'  And 
in  Massachusetts,  by  statute,  a  payment  made  on  a  demand  note, 
which  is  afterwards  transferred  by  the  payee  without  applying  the 
pajTuent  as  directed,  may  be  set  up  against  the  purchaser,  and  the 
maker  will  not  be  confined  for  redress  to  his  action  against  the 
payee  on  the  agreement.'^* 

2oe  Knebelcamp  v.  Smith,  3  111.  App.  243. 

207  Meghan  v.  MUls,  9  Johns.  64. 

208  Pier  V.  BuUis,  48  Wis.  429,  4  N.  W.  381. 

209  IOWA  (Code,  §  3060). 

210  Grant  v.  KIdwell,  30  Mo.  455;  SwaH  v.  Clarke,  51  Cal.  227;  Burbridge 
y.  Manners,  3  Camp.  193;  nor  would  a  secret  release  to  him  before  maturity 
protect  him,  Dod  v.  Edwards,  2  Car.  &  P.  602.  And  see  8  680,  supra.  But 
payment  of  a  nonnegotiable  order  to  the  drawer,  holding  it  as  collecting  agent 
for  the  payee,  will  defeat  an  action  brought  by  a  subsequent  purchaser  of  the 
order  without  notice  of  payment.     Stevens  v.  Parlser,  5  Allen  (Mass.)  333. 

211  Mobley  v.  Ryan,  14  lU.  51. 

212  White  V.  Kibling,  11  Johns.  (N.  Y.)  128.  So,  payment  of  a  demand  note 
to  the  payee  by  a  credit  in  account.     Roberts  v.  Eden,  1  Bos.  &  P.  398. 

218  Saclcet  y.  Loomis,  4  Gray,  148;   demand  notes  being  subject  in  Massa* 
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If  a  note  is  not  indorsed  until  after  maturity,  the  maker  may  set 
op  a  payment  made  to  the  payee  before  such  transfer,*^*  or  before 
notice  of  the  transfer.*"    But,  if  the  indorsee  had  no  notice  of  the 
payment,  the   burden  is  on  the  maker  to  show  that  the  payment 
was  made  before  transfer,  although  the  transfer  was  after  matu- 
rity.*^*   If  the  indorser  of  a  note  takes  it  up  at  maturity,  and  trans- 
fers it  again,  a  payment,  afterwards  made  to  him  by  the  maker 
without  knowledge  of  the  transfer,  will  not  be  available  against 
such  indorsee.**^ 

Payment  to  one  after  notice  of  transfer  to  another  is  of  course 

mr 

bad.  And  this  is  true  of  a  note  transferred  after  maturity  by  one 
of  two  administrators,  and  paid  to  the  other  after  notice  of  the 
transfer.*** 

Payment  to  Pledgor — Pledgee. 

§  1465.  A  note  or  bill  may  be  paid  to  the  payee,  although  it  is 
at  the  time  in  the  hands  of  a  collecting  agent.*^*  But  payment 
cannot  be  made  to  the  payee,  after  he  has  transferred  the  note  be- 
fore maturity,  as  collateral,  without  proof  of  his  authority  to  receive 
payment.***  And  payment  made  to  him,  with  notice  of  the  pledge 
by  him,  is  no  defense  against  the  pledgee.**^    And  if  the  bill  or  note 

ehusetts  to  any  defense  arising  before  notice  of  transfer,  Pub.  St.  1882,  o. 
77,  f  14. 

214  Brown  V.  Davies,  3  Term  R.  80;  Lewis  v.  Lyster,  2  Cromp.  M.  &  R.  701, 1 
Gale,  320;  Topeka  Bank  &  Sav.  Inst  v.  Jilz,  3  Mo.  App.  598;  Merrick  ▼.  But- 
ler, 2  Laos.  (N.  Y.)  103.     And  see  8  678,  supra. 

211  Bank  of  Stockton  v.  Jones,  65  GaL  437,  4  Pac.  418;  Yatterlien  v.  Howell. 
5  Sneed  (Tenn.)  44;  Haywood  ▼.  Seeber,  61  Iowa,  574,  16  N.  W.  727.  And  see 
IOWA  (Code,  8  3461). 

si«  Wllbonr  v.  Turner,  5  Pick.  (Mass.)  226.  But  see,  contra,  Capps  v.  Gor- 
bam,  14  lU.  198. 

31T  DaviB  V.  Miller,  14  Grat  (Va.)  1;  Smltb  ▼.  Lawson,  18  W.  Va.  212. 

>!•  Mackay  v.  St  Mary's  Church,  15  R.  L  121,  23  Atl.  108. 

SI*  Payne  v.  Floumoy,  29  Ark.  500;  subject,  however,  to  the  lien  of  the 
collecting  bank  for  advances,  Williams  v.  Jones,  77  Ala.  294. 

2S0  City  Bank  v.  Taylor,  60  Iowa,  66,  14  N.  W.  128;  State  Sav.  Ass'n  v. 
Hunt,  17  Kan.  583;  Best  v.  Crall,  23  Kan.  482;  Williams  v.  Bank,  72  Md.  441, 
20  Atl.  191;  Gosling  v.  Griffin,  85  Tenn.  737,  3  S.  W.  642. 

S21  Fenn^  v.  McGowan,  58  Mist.  2^;  but  is  valid  against  a  pledgee  whose 
debt  is  paid.  Bank  of  the  University  v.  Tuck,  96  Ga.  456,  23  S.  E.  4(M. 

(2117) 


§   1465  PAYMKNT.  (Ch.  40 

has  been  transferred  as  collateral,  although  the  transfer  is  not 
known  to  the  maker,  he  cannot  set  up  against  the  pledgee  a  subse- 
quent payment  before  maturity  to  the  payee.*^*  On  the  other  hand, 
where  the  maker  of  a  demand  note  has  paid  it  to  the  payee  on  his 
receipt  and  promise  "to  give  it  up  when  called  for,"  the  note  being 
then  in  the  hands  of  a  pledgee,  such  payment  will  be  good  as  against 
another  holder,  to  whom  it  was  transferred  by  the  payee  as  collatenil 
more  than  eight  months  after  its  date.*^'  And  if  the  transfer  is 
made  as  collateral  for  a  usurious  debt,  and  is  therefore  void,  the 
maker  may  set  up  a  payment  made  to  the  assignor  before  notice 
of  such  transfer.^^* 

One  who  holds  a  note  as  collateral  is  thereby  authorized  to 
collect  it  after  the  debt  to  him  becomes  due.**'  And  a  valid  recov- 
ery may  be  had  by  such  pledgee,  although  the  debt  secured  by  the 
transfer  has  been  paid,  the  recovery  being  in  such  case  for  the  use 
of  the  pledgor.**®  And  if  the  maker  pays  the  pledgee  the  amount 
of  his  debt,  while  he  holds  the  note  as  security,  the  payment  will 
be  a  good  defense  against  the  payee  to  that  extent  on  a  retransfer 
to  him.**^  But  payment  of  the  whole  amount  due  on  the  note  to  a 
pledgee,  after  notice  that  the  note  had  been  taken  in  execution 
against  the  payee,  will  not  be  valid,  as  against  the  execution  cred- 

222  Grlswold  V.  .Davis,  31  Vt.  390;  Best  v.  CraU,  23  Kan.  482.  In  this  case, 
the  maker  took  the  payee's  receipt  for  the  payment.  So,  too,  in  Davis  v. 
Miller,  14  Grat.  (Ya.)  1.  So,  in  New  York,  although  a  holder  of  collateral  may 
not  be  a  bona  fide  holder  for  value,  in  the  commercial  sense  of  the  term. 
Manhattan  Go.  v.  Reynolds,  2  Hill,  140.  And  such  payment  will  not  defeat 
foreclosure  of  a  collateral  mortgage  by  the  indorsee.  Mead  v.  I^avitt,  59 
N.  H.  476. 

2  23  American  Bank  v.  Jenness,  2  Mete.  (Mass.)  28S;  the  maker  not  having 
called  for  it  for  eight  months  and  the  payee  being  then  bankrupt.  So,  in 
general,  as  against  a  pledgee  after  maturity,  Bank  of  Stockton  v.  Jones,  65 
Cal.  437,  4  I'ac.  418;  or  against  a  pledgee  to  whom  the  payment  was  sent  by 
the  pledgor,  Butts  v.  Whitney,  96  Ga.  445,  23  S.  E.  397. 

224  CasweU  v.  Railroad  Co.,  50  Ga.  70. 

826  Huyler  v.  Dahoney,  48  Tex.  234;  Lapice  v.  Clifton,  17  La,  152.  And  the 
pledgee  will  be  entitled  to  payment,  notwithstanding  a  subsequent  agreement 
by  the  payee's  authorized  agent  to  transfer  the  note  to  another  person.  Saw- 
yer V.  Cutting,  23  Vt  486.  But  a  pledgee  cannot  take  Confederate  currency 
in  payment.    Ransom  v.  Alexander,  31  Tex.  443. 

226  Logan  V.  Cassell,  88  Pa.  St.  288.    And  see  |  795,  supra. 

227  Jones  V.  Hawkins,  17  Ind.  550. 
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iter,  except  to  the  amount  due  the  pledgee.-^®  And,  in  general,  the 
maker  of  a  note  should  only  pay  the  pledgee  the  amount  of  his  debt, 
and  should  pay  the  balance  to  the  owner  of  the  note/ 
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Payment  to  Attaching  Creditor. 

§  1466.     Where  the  debt  represented  by  a  bill  or  note  is  subject 
to  process  of  attachment,  a  valid  payment  may  often  be  made  to  the 
attaching  creditor.^'*^    Thus,  if  the  maker  of  a  nonnegotiable  note 
pays  it,  without  notice  of  any  transfer,  to  an  attaching  creditor  of 
the  payee,  it  will  be  good  as  against  his  assignee.'"^    So,  if  a  note  is 
attached  after  it  becomes  due,  it  may  be  paid  to  the  plaintiff  in  at- 
tachment, after  judgment  rendered  against  the  payee,  without  wait- 
ing for  judgment  to  be  rendered  against  the  maker  as  gamishee.^^" 
But  in  Louisiana  payment  made  to  an  attaching  creditor  will  not 
amount  to  a  defense  against  an  indorsee,  unless  the  note  was  in  the 
payee's  possession  at  the  time  of  the  attachment.^'* 

Where  payment  to  an  attaching  creditor  is  sufficient,  such  pay- 
ment is  admissible  under  the  plea  of  general  issue.^^^  But  the 
holder  will  not  be  bound  by  payment  made  to  an  attaching  creditor 
of  the  payee  in  a  proceeding  which  attacks  the  good  faith  of  the 
transfer  without  making  him  a  party,  although  he  had  notice  of 
the  proceeding  and  of  the  payment  made  in  it^*'  But  the  maker 
may  set  up  payment  to  an  attaching  creditor  of  the  payee  upon  a 
judgment  in  his  favor,  after  transfer  of  the  note,  issue  being  taken 
on  the  fact  whether  the  maker  had  notice  of  the  assignment  before 
payment.***  Where  the  payee  brings  suit  on  a  nonnegotiable  note, 
and  neglects  to  aver  that  it  was  for  the  benefit  of  an  assignee,  who 
purchased  it  for  value  and  gave  the  maker  notice  of  assignment 
before  it  was  attached,  the  maker  may  plead  payment  under  at- 

»»•  Mower  v.  Stickney,  5  Minn.  Sdl  (GU.  321). 

i2*  Wofford  ▼.  Asbcraft,  47  Miss.  641. 

330  See  f  811  et  seq. 

S3i  Weinwick  v.  Bender,  33  Mo.  80. 

233  Somers  y.  Losey,  48  Mich.  294,  12  N.  W.  188. 

333  Denham  ▼.  Pogue,  20  La.  Ann.  195. 

334  ciartc  V.  Yale,  12  Wend.  (N.  Y.)  470.     In  this  case  the  jury  had  found 
against  the  good  faith  of  the  plaintiff. 

235  Holland  v.  Smit,  11  Mo.  App.  6. 
23«  Newman  v.  Manning,  79  Ind.  218. 
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tachment  against  the  payee,  and  an  amendment  will  be  necessary 
to  entitle  the  payee  to  recover.**^ 

Payment  to  Indorsee. 

§  1467.  An  indorsement,  as  we  have  seen,  transfers  the  rights  of 
the  indorser,  including  his  right  to  receive  payment.***  But  where 
it  is  restrictive  in  its  terms,  e.  g.  "for  the  use  of  the  indorser,  pay- 
ment to  the  indorsee  will  be  insufficient,  if  misapplied  by  him.*** 
But  payment  may  be  made  to  an  indorsee,  even  after  the  transfer  to 
him  has  been  rescinded,  unless  it  is  shown  that  the  maker  had  notice 
of  that  fact.**<^ 

Valid  payment  to  an  indorsee  implies  indorsement  by  one  who 
is  legally  capable  of  indorsing.*^^  But  it  has  been  held  to  be  suffi- 
cient for  the  maker  to  pay  an  indorsee  under  an  indorsement  by  a 
corporate  payee  which  is  ultra  vires.***  If,  however,  the  indorse- 
ment is  for  an  illegal  consideration,  such  as  a  gambling  debt,  pay- 
ment made  to  the  indorsee  after  notice  of  that  fact  will  be  of  no 
avail  as  against  the  indorser.**'  And  if  a  bill  or  note  is  payable 
to  several  persons,  who  are  not  partners,  an  indorsement  by  one 
will  not  entitle  the  indorsee  to  payment.*** 

t«7  Prescott  V.  HuU,  17  Johns.  (N.  Y.)  284. 

288  See  f  729  et  seq.  A  check  payable  to  order  cannot  be  paid  to  a  holder 
other  than  the  payee,  without  indorsement.  Dodge  v.  Bank,  30  Ohio  St  1. 
Bnt  a  note  secured  by  a  mortgage  may  be  paid  to  one  who  holds  it  without 
Indorsement  by  a  separate  assignment  of  the  note  and  mortgage.  Pease  v. 
Warren,  29  Mich.  9. 

2S9  Sigonmey  v.  Lloyd,  8  Barn.  &  G.  622.     And  see  |  724  et  seq. 

«*o  CoUler  v.  Hershey,  21  Ark.  482. 

241  As  to  infant,  see  §  271,  supra.  The  Negotiable  Instrument  Law  makes 
an  infant's  indorsement  a  sufficient  transfer  of  the  title  in  COLORADO. 
CONNECTICUT,  FLORIDA,  VIRGINIA  (section  22),  MARYLAND  (section 
41),  and  NEW  YORK  (section  41).     As  to  married  woman,  see  |  288,  supra. 

242  Vanarsdall  v.  State,  66  Ind.  176. 

242  Commercial  Nat  Bank  v.  Spalds,  8  111.  App.  493.  So,  too,  a  payment 
with  notice  that  the  Indorsement  was  made  to  defraud  creditors  (as  against 
such  creditors).    Wheeler  v.  Winn,  38  Vt.  122. 

244  Ryhiner  v.  Felckert,  92  in.  305.  So,  a  bill  by  A.  and  B.  (not  partners), 
"to  our  order,"  and  Indoi-sed  by  A.  only.  Carvick  v.  Vickery,  2  Dong.  653, 
note. 
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Payment  to  Indorsee — Forgery. 

§  1468.     If  payment  is  made  to  one  who  holds  a  note  under  the 
unanthorized  indorsement  of  the  payee^s  agent^  the  holder  (although 
he  may  be  a  bona  fide  purchaser)  will  be  liable  to  the  payee  for  the 
amount  received.**"    But  under  the  present  statute  in  England  a 
check  may  be  paid  by  the  bank  on  which  it  is  drawn,  to  one  holding 
Uider  sach  an  indorsanent.***    Hiis  act  provides  that,  if  a  draft  or 
check  on  a  bank  purports  to  be  indorsed  by  the  person  to  whom  it 
is  drawn  payable,  it  shall  be  sufficient  authority  to  the  banker  to 
pay  the  bearer,  without  proof  that  such  indorsement  was  made  bj 
the  payee  or  by  his  authority  or  that  of  the  drawer  or  other  in- 
dorser.**^    In  Germany,  also,  it  is  not  incumbent  on  the  payor  of  a 
bill  to  prove  the  indors^nents  to  be  genuine.**'    But,  by  statute  in 
some  countries,  the  holder  who  receives  payment  of  a  bill  is  liable 
for  the  genuineness  of  the  indorsements.***    And  this  is  the  gen- 
eral rule  of  the  law  merchant  as  to  indorsers. 

If  an  indorsement  is  forged,  payment  to  one  who  holds  under  it 
will  not,  in  general,  be  a  defense  against  the  lawful  owner,***  even 
though  the  person  who  receives  the  payment  is  a  bona  fide  holder 
for  value.***  So,  it  is  no  defense  against  the  owner  to  prove  a  pay- 
ment to  one  who  held  under  a  forgery,  by  which  the  bill  was  al- 
tered and  made  payable  to  bearer  instead  of  to  order,*** 

S41  Johnson  v.  Bank,  6  Hun  (N.  Y.)  124. 

«*•  Charles  v.  Blackwell,  2  C.  P.  Div.  161,  affirming  1  C.  P.  Dlv.  648. 

«*'  16  &  17  Vict.  c.  50,  I  19;  BiUs  of  Exchange  Act,  |  60. 

«*8  AUSTRIA  (Exch.  Law,  art  36);  GERMANY  (Exch.  Law,  art  86); 
SWEDEN  (Exch.  Law,  8  42);  SWITZERLAND  (Ob.  R.  755). 

«4»  HOLLAND  (Exch.  Law,  art  166);   PORTUGAL  (Code  Com.  art.  387). 

*••  2  Pan.  Notes  ft  B.  211,  595;  Story,  Bills,  §§  412,  450;  Smith  v.  Sheppard, 
1  Chit.  180,  note;  Johnson  v.  Windle,  3  Bing.  N.  C.  225.  The  lawful  payee  may, 
however,  waive  the  forgery,  and  elect  to  sue  the  person  receiving  the  money 
as  paid  to  his  use.  Indiana  Nat  Bank  v.  Holtsclaw,  98  Ind.  85.  But  the 
maker  could  not  sue  In  such  case.  Hensel  v.  Railway  Co.,  37  Minn.  87,  33 
N.  W.  329. 

>«i  Byles.  BiUs.  224;  Chit  Bills,  446;  2  Daniel,  Neg.  Inst  264;  1  Edw.  Bills 
A  N.  I  271;  Long  v.  Bailie,  2  Camp.  214;  Mead  v.  Young,  4  Term  R.  32. 
But  see,  as  to  the  effect  of  an  acceptance  given  to  such  holder,  Hortsman  v. 
Henshaw,  11  How.  177.     And  see  |  629,  supra. 

2 ^<  Although  made  possible  by  the  negligence  of  the  drawer*s  agent  Bei- 
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In  like  manner,  the  drawer  of  a  bill  or  check  will  not  be  bound 
by  payment  made  by  the  drawee  under  the  forged  indorsement  of 
the  payee.**'  And  the  bank  which  pays  a  check  upon  a  forged 
indorsement  (except  as  it  is  relieved  by  the  recent  statute  in  Eng- 
land) will  still  be  responsible  to  its  depositor,  as  though  no  pay- 
ment had  been  made.***  And  the  depositor  may  recover  against 
the  bank,  although  his  pass  book  has  been  frequently  balanced  and 
returned  to  him,  and  even  though  a  period  of  more  than  six  years 
elapsed  before  discovery  of  the  forgery.*** 

Forged  Indorsements. 

§  1469.  Where  a  bank  holds  a  note  or  bill  for  collection  under  a 
forged  indorsement,  and  collects  and  pays  it  over  to  its  principal, 
it  will  still  be  liable  to  the  real  owner  for  the  amount  collected.*** 
And  if  an  acceptor  pays  a  bill  by  check,  and  afterwards  pays  the 
check  to  one  who  finds  it  or  holds  it  under  a  forged  indorsement, 
it  will  be  no  payment  of  the  original  bill.**^  So,  if  a  bill  is  in- 
dorsed by  another  person  in  the  payee's  name,  and  paid  to  the  hold- 
er under  such  indorsement,  the  payee  may  recover  such  payment.*** 
But,  under  the  English  statute  above  referred  to,  a  valid  payment 
may  be  made  by  the  bank  drawn  upon,  although  it  knew  the  sig- 

knap  V.  Bank,  100  Mass.  376;  and  the  drawer  cannot  therefore  recover  against 
the  agent  for  such  negligence,  Hatton  v.  Holmes,  97  Cal.  208,  31  Pac.  1131. 

2  53  Morgan  v.  Bank,  11  N.  Y.  404;  Citizens'  Nat.  Bank  v.  Importers'  &: 
Traders'  Bank,  119  N.  Y.  195,  23  N.  B.  540;  Star  Fire  Ins.  Co.  v.  New  Hamp- 
shire Nat.  Bank,  60  N.  H.  442;  First  Nat.  Bank  v.  Pease  (HI.  Sup.)  48  N.  E. 
160;  Pickle  v.  Must,  88  Tenn.  380,  12  S.  W.  919.  And  the  drawer  may  re- 
cover the  check  itself  from  a  third  party  who  has  received  and  paid  it  under 
a  forged  indorsement  U.  S.  v.  National  Bank  of  Republic,  2  Mackey  (D.  C.) 
280. 

2B4  Robarts  v.  Tucker,  16  Q.  B.  575. 

265  Bank  of  British  North  America  v.  Merchants'  Nat.  Bank,  91  N.  Y.  lOG. 
affirming  48  N.  Y.  Super.  Ct.  1;  although  five  months  more  elapsed  In  thit? 
case  after  discovery  of  the  forgery  before  giving  notice  or  offering  to  return 
the  check. 

2  66  Arnold  v.  Bank,  1  C.  P.  Div.  578;  although  the  payee  was  himself  neg- 
ligent in  forwarding  the  bill  by  mail  to  his  indorsee  in  E^tgland. 

2  57  Thompson  v.  Bank,  82  N.  Y.  1. 

2  88  Although  the  bill  was  delivered  through  the  post  office  to  the  wrong 
person,  Graves  v.  Bank,  17  N.  Y.  205. 
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nature  botb  of  the  payee  and  of  the  person  who  forged  his  name^ 
and  was  grossly  negligent  in  making  the  payment.^'*    If  the  check 
»  collected,  howeyer,  by  another  bank,  and  paid  to  a  stranger  un- 
der a  forged  indorsement,  the  collecting  bank  will  not  be  protected 
ilike  the  drawee)  by  the  statute,  but  will  be  liable  to  the  drawer  of 
the  check.*  •• 

Since  an  indorsement  warrants  the  genuineness  of  prior  indorse- 
ments, payment  made  by  the  drawee  to  an  Indorser,  holding  under 
a  forged    indorsement,   may  be   recovered  from   such   holder.*'^ 
Where  the  drawee  of  a  check  pays  it  under  a  forged  indorsement, 
and  charges  the  amount  to  the  drawer,  and  is  afterwards  notified 
of  the  forgery,  and  obliged  by  suit  to  repay  the  amount  to  the 
drawer,  it  may  recover  the  payment  from  the  holder  to  whom  it 
was  made;  '••   although  the  forgery  would  have  been  discovered 
sooner,  if  the  drawer  or  the  bank  had  taken  measures  to  ascertain 
the  genuineness  of  the  check.*'*    On  the  other  hand,  no  recovery 
can  be  had  against  one  who  has  received  payment  under  a  forged 
indorsement  after  his  position  has  been  changed  by  delay  and  his 
remedy  against  prior  parties  lost,*  or  where  he  is  a  mere  agent 
under  an  indorsement  "for  collection,''  and  has  paid  the  money  over 
to  his  principal.t 

In  general,  only  reasonable  diligence  is  necessary  on  the  drawer's 
part  in  giving  notice  after  discovery  of  the  forgery.*'*    If  notice  is 

»*•  Hare  v.  Copeland,  13  Ir.  C.  L.  42fi. 

"•  Ogden  V.  Benas,  L.  R.  9  C.  P.  513.     See  §  1403,  supra. 

*«i  Star  Fire  Ins.  Co.  v.  New  Hampshire  Nat.  Bank,  61  N.  H.  442;  Onon- 
daga Co.  Sav.  Bank  v.  U.  8.,  12  C.  C.  A.  407,  64  Fed.  703,  affirming  39  Fed. 
•rid;  Third  Nat  Bank  t.  Merchants'  Nat  Bank,  76  Hun,  475,  27  N.  Y.  Supp. 
1070;  although  the  later  Indorsement  Is  "for  collection,"  U.  S.  v.  American 
Exch.  Nat  Bank,  70  Fed.  232.  But  see,  contra,  Northwestern  Nat.  Bank  v. 
Bank  of  Commerce  of  Kansas  aty,  107  Mo.  402,  17  S.  W.  982. 

»«»  Carpenter  v.  Bank,  123  Mass.  66.  So,  on  a  settlement  between  the  bank 
and  the  payee.     Levy  v.  Bank,  27  Neb.  557,  43  N.  W.  354. 

3<s  Neither  of  them  owing  this  duty  to  the  holder,  notwithstanding  a  local 
cnstom  of  New  York  banks,  which  was  held  to  be  inadmissible.  Corn  Exch. 
Bank  y.  Nassau  Bank,  91  N.  Y.  74. 

*  Ixtndon  &  Blver  Plate  Bank  v.  Bank  of  Liverpool  [1896]  1  Q.  B.  7. 

tU.  8.  V.  American  Exch.  Nat  Bank,  70  Fed.  232;  Vogel  v.  Ball,  C9  Tex. 
601  7  8.  W.  lOL 

i««  Canal  Bank  v.  Bank  of  Albany,  1  Hill  (N.  Y.)  287. 
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promptly  giyen  to  the  holder  receiving  such  payment,  the  money 
may  be  recovered  from  him  as  a  payment  made  by  mistake.*'"  And 
even  the  United  States  government  must  give  notice,  like  any  other 
party,  within  a  reasonable  time  after  discovering  a  forgery  of  its 
notes,  and,  if  it  fails  to  do  so,  it  cannot  recover  payments  made  by 
it  on  such  notes.*** 

s«BV(^ilkinBon  v.  Johnson,  3  Barn.  &,  C.  428.     And  see  §  1486,  infra. 
>•«  U.  S.  V.  Central  Nat  Bank,  6  Fed.  134. 
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II.  Payment — When  Made  and  How  Proved. 

I  1470.    Payment  before  Maturity. 

1471.   Business  Hours. 

1472.   After  Maturity. 

1473.  Burden  of  Proof. 

1474.  Presumption  of  Payment 

1475.   fYom  Possession  by  Payee. 

1476u  From  Possession  by  Acceptor— Indorser. 

1477.  From  Beceipt. 

1479.  Indorsed  by  Mistalce. 

1480.  From  Lapse  of  Time. 

1481.  Circumstantial  Evidence. 

Payment  before  Maturity. 

§  1470.  Payment  of  commercial  paper  should  be  made  at  the 
time  it  falls  due.**^  But  it  may  be  made  before  that  time  or  after- 
wards, and  still  be  valid  between  the  parties  to  the  payment.**^ 
Paper  payable  on  demand  may  be  paid  at  any  time,^®*  and  an  in- 
dorser of  such  paper  will  be  liable  until  demand  is  made.^'®  Be- 
fore maturity  the  holder  is  not  obliged  to  receive  payment,  and  it 
can  only  be  made  by  his  consent.*^  ^  But,  if  there  is  a  condition  in 
a  note  that  the  maker  shall  be  entitled  to  interest  on  all  payments 
made  before  maturity,  it  will  imply  leave  to  pay  before  the  day 
named.*^*  In  general,  however,  payment  before  maturity  is  at  the 
risk  of  the  party  making  it,  and  constitutes  no  defense  against  a 
subsequent  bona  fide  holder  for  value  before  maturity.*^*    Some 

"T  BenJ.  Chalm.  Dig.  art  235;   Story,  Bills,  |  417. 

s<3  Benj.  Cbalm.  Dig.  art.  235;  Leighton  v.  Cummings,  89  111.  520. 

«••  Bartrum  v.  Caddy,  9  Adol.  &  B.  275,  1  Perry  &  D.  207;  and  the  maimer 
may  pay  at  any  time  without  demand  first  made.  Stover  v.  Hamilton,  21 
Grat  (Va.)  273. 

"•  Pardee  v.  Pish,  60  N.  Y.  265. 

2712  Daniel,  Neg.  Inst.  262;  2  Edw.  Bills  &  N.  §  745;  Story,  Bills,  §  417: 
Ebersole  v.  Redding,  22  Ind.  232. 

172  And  a  tender  before  maturity  will  be  a  good  defense.  Crocker  v.  Green, 
:>4Ga.  494. 

sTSByles,  Bills,  227;  Chit.  Bills,  448;  2  Daniel,  Neg.  Inst.  261;  2  Edw.  Bills 
&  N.  I  744;  2  Pars.  Notes  &  B.  214;  Story,  Bills,  §  417;  Burbridge  v.  Manners, 
3  Camp.  193;  Morley  v.  Culverwell,  7  Mees.  &  W.  174;  Trustees  v.  Lewis,  34 
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foreign  statutes  provide  expressly  that  the  holder  need  not  receive 
payment  of  a  bill  before  it  is  due,*^*  and  that,  if  payment  is  made 
before  maturity  to  an  unauthorized  holder,  it  will  not  discharge 
the  bill."' 

If  a  bill  is  paid  before  maturity  by  the  acceptor,  and  afterwards 
comes  into  his  possession  again,  and  is  held  by  him  at  maturity,  it 
will  be  extinguished.^^*  But  if  he  purchases  it  by  way  of  discount, 
and  negotiates  it,  the  indorser  will  be  liable,  even  to  a  holder  with 
notice.*^^ 

Fla.  424,  16  South.  325;  although  secured  by  a  collateral  mortgage  which  has 
not  been  transferred  with  the  note,  Brayley  v.  EUis,  71  Iowa,  155,  32  N.  W.  254. 
As  between  assignees  of  notes  secured  by  different  mortgages,  each  claiming 
priority,  see  Watson  v.  Wyman,  161  Mass.  96,  36  N.  E.  ei>2.  And  a  bank 
which  pays  a  postdated  checlt  before  its  date  will  be  liable  to  the  drawer's 
assignee  claiming  under  an  assignment  made  after  the  payment  and  before 
the  date  of  the  check.  Godin  v.  Bank,  6  Duer  (N.  Y.)  76.  And  this  Is  also 
true  of  a  formal  release  before  maturity  without  surrender'  of  the  instrument 
or  cancellation.  Dod  v.  Edwards,  2  Gar.  &  P.  602.  And  see  H  680,  1462, 
supra. 

27  4  ARGENTINE  REPUBLIC  (Code  Com.  art  863);  BELGIUM  (Code  Nap.): 
BOLIVIA  (Code  Com.  art  402);  CHILI  (Code  Com.  art  713);  COIX)MBIA 
(Code  Com.  art  455);  COSTA  RICA  (Code  Com.  art  448);  ECUADOR  (Code 
Com.,  as  In  "Spain");  FRANCE  (Code  Com.  art  146);  GREECE  (Code  Nap.); 
HAYTI  (Code  Nap.);  HOLLAND  (Exch.  I^w,  art.  159):  ITALY  (Code  Com. 
art  231);  MEXICO  (Code  Com.  art  393);  NICARAGUA  (Code  Com.  art. 
278);  PERU  (Code  Com.  art.  455);  PORTUGAL  (Code  Com.  art.  380);  RUS- 
SIA (Exch.  Law,  art  610);  SALVADOR  (Code  Com.  art  454);  SAN  DO- 
MINGO (Code  Nap.);  SPAIN  (Code  Com.  art.  501);  SWITZERLAND  (Oblig.  R. 
760);  TURKEY  (Code  Nap.);  URUGUAY  (Code  Com.  art.  881);  VENEZUELA 
(Code  Com.  art.  60). 

2TB  ARGENTINE  REPUBLIC  (Code  Com.  art.  862);  BELCJIUM  (Code  Nap.): 
BOLIVIA  (Code  Com.  art.  400);  CHILI  (Code  Com.  art  714);  COLOMBIA 
(Code  Com.  art.  449);  COSTA  RICA  (Code  Com.  art  442);  DENMARK  (Exch. 
LaM',  §  51);  ECUADOR  (Code  Com.,  as  in  "Spain");  FRANCE  (Ckxie  Com. 
art  144);  GREECE  (Code  Nap.);  HAYTI  (Code  Nap.);'  HOLLAND  (Exch. 
Law,  art  158);  ITALY  (Code  Com.  art.  229);  MEXICO  (Code  Com.  art.  387); 
NICARAGUA  (Code  Com.  art.  379);  PERU  (Code  Com.  art.  449);  RUSSIA 
(Exch.  Law,  art  611);  SALVADOR  (Code  Com.  art  448);  SAN  DOMINGO 
(Code  Nap.);  SPAIN  (Code  Com.  art.  495);  TURKEY  (Code  Nap.);  URU- 
GUAY (Code  Com.  art  879);   VENEZUELA  (Code  Com.  art.  61). 

27 «  Byles,  Bills,  227. 

277  Byles,  Bills,  227;  Benj.  Chalm.  Dig.  art  235;  Attenborough  v.  Macken- 
zie, 25  Law  J.  Exch.  244. 
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Boainess  Hours. 

1 1471.     A  foreign  bill  of  exchange  should  be  paid  on  the  day  of 
maturity,  in  business  hours.'^'    But  an  inland  bill  (as  distinguished 
formerly  from  a  foreign  bill)  might  be  paid  at  any  hour  of  the 
day,*"**  and  a  sufficient  tender  might  be  made  about  sunset  on  the 
day  of  maturity.^*®    But,  if  payment  of  a  bill  or  note  is  refused  on 
presentment  for  payment  at  any  hour  on  the  day  of  maturity,  the 
holder  may  at  once  treat  it  as  dishonored.'®^    In  Hungary  bills  pay- 
able at  a  fair,  which  lasts  one  day,  must  be  paid  before  4  p.  m.,  and 
all  other  bills  before  noon.*®^ 


Payment  after  Maturity. 

§  1472.  If  a  bill  is  paid  after  presentment  and  refusal,  on  the 
day  it  matures,  it  will  still  be  sufficient  to  discharge  the  parties.^*^ 
But  a  tender  made  after  maturity,  although  before  suit,  will  con- 
stitute no  defense.***  It  was  formerly  considered,  however,  that 
the  drawer  and  indorser  were  entitled  to  a  reasonable  time  to  pay 
after  dishonor  by  the  acceptor,  and  might  therefore  make  a  sufti- 

*"Byle«,  BlUs,  226;  Chit.  Bills,  448;  Colkett  v.  P^eeman,  2  Term  U.  01; 
Parker  v.  Gordon,  7  East,  385. 

*7»  Chit  BiUs,  440;  2  Daniel,  Neg.  Inst  2G2:  2  Pars.  Notes  &  B.  214;  notict* 
of  protest  being  generally  made  on  the  next  day,  Leftley  v.  Mills,  4  Term 
It,  170;   Haynes  t.  Blrks,  3  Bos.  &  P.  590. 

»»«  Avery  t.  Stewart,  2  Conn.  «). 

>«i  Chit  Bills,  448;  2  Daniel,  Neg.  Inst  201;  2  Edw.  Bills  &  N.  §  745.  And 
such  demand  will  be  sufficient  against  the  drawer,  although  made  at  11 
a.  m.  EJx  parte  Mollne,  1  Rose,  303,  10  Ves.  210.  So,  of  a  promissory  note. 
Burbridge  t.  Manners,  3  Camp.  1!)3. 

2»»  HrNOARY  lExch.  Law,  §  109). 

2«3  And  such  payment  will  render  the  notice  of  dishonor  of  no  effect.  Hart- 
ley T.  Case,  1  Car.  &  P.  555,  4  Barn.  &  C.  ;«9,  0  Dowl.  &  R.  505;  and  the 
payor  will  not  be  liable.  In  such  case,  for  the  fees  of  noting,  Leftley  v.  Mills. 
4  Term  R.  173. 

*»*  Byles,  Bills,  227;  Chit  Bills,  383,  449;  whether  made  by  the  acceptor 
of  a  bill,  Hume  v.  Peploe.  8  Bast  108:  Walker  v.  Barnes,  5  Taunt.  240.  1 
Marsh.  30;  Doble  y.  Laikan,  10  Exch.  770;  Poole  y.  Timbrfdge,  2  Mees.  & 
W.  223;  or  the  maker  of  a  note,  City  Bank  v.  Cutter,  3  Pick.  (Mass.)  414;  Mc- 
Creary  v.  Newberry,  25  111.  490. 

(2127) 


§  1473  PAYMENT.  (Oh.  40 

cient  tender  on  the  day  after.***  A  tender  of  the  face  of  the  bill 
after  it  has  become  due  need  not  be  accepted  by  the  holder.*** 
But  a  good  tender  stops  the  accruing  of  further  interest.**^ 

In  order  to  have  that  effect,  however,  the  person  making  the  ten- 
der must  have  been  ready,  not  merely  willing,  to  pay.***  And  a  plea 
of  tender  is  of  no  avail,  if  the  party  making  it  is  not  still,  and  has 
not  been  always,  ready  to  pay.***  And  it  is  available  only  in  bar 
of  damages  and  costs,  and  must  be  pleaded  with  a  profert  of  the 
money.*** 

Burden  of  Frovixif;  Payment. 

§  1473.  The  party  alleging  payment  must  bear  the  burden  of 
proving  it.***  And  if  he  pleads,  by  way  of  payment  of  a  certificate 
of  deposit,  that  he  had  paid  a  previous  order  given  for  the  same 
debt  by  the  payee  of  the  certificate  to  another  person,  he  must  prove 

«»8  Chit  Bills,  382;  WaUter  v.  Barnes,  1  Marsh.  36»  6  Taunt  240;  Soward 
V.  Palmer,  2  Moore,  274,  8  Taunt  277. 

28e  Huston  v.  Noble,  4  J.  J.  Marsh.  (Ky.)  130;  but  If  accepted  It  Is  a  good 
payment  KUby  v.  Wilson,  1  Ryan  &  M.  178. 

287  Straflford  v.  Welch,  50  N.  H.  46;  notwithstanding  an  indefinite  exten- 
sion until  after  one  year's  notice  and  a  tender  without  such  notice.  Woodruff 
V.  Trapnall,  12  Ark.  640. 

288  Otis  V.  Barton,  10  N.  H.  433. 

288  Chit  Bills,  382;  Siggers  v.  Lewis,  1  Gromp.  M.  &  R.  370,  2  Dowl.  681; 
Matthews  v.  Lindsay,  20  Fla.  962;  Balme  v.  Wambaugh,  16  Minn.  116  (GU. 
106);  Walker  v.  Brown,  12  La.  Ann.  266. 

280  CaldweU  v.  Cassldy,  8  C:k)w.  (N.  Y.)  271;  Adams  v.  Ck>mmissioiN  44  N. 
J.  Law,  638. 

281  Hilton  V.  Smith,  5  Gray  (Mass.)  400;  Ellison  v.  Rlx,  85  N.  C.  77;  Smlth*8 
Appeal,  52  Mich.  415,  18  N.  W.  195;  Van  Buskirk  v.  Chandler,  18  Xeb.  5&i, 
26  N.  W.  356.  EspeciaUy  if  the  note  was  at  the  place  of  payment  at  its 
maturity.  FuUerton  v.  Bank,  1  Pet  601.  And  whether  payment  has  been 
made  or  not  is  a  question  for  the  jury.  Smith's  Appeal,  supra.  Where  tho 
Indorser  of  a  note  holds  it  as  collecting  agent  for  his  Indorsee,  and  also  holds 
a  second  and  smaller  note,  belonging  to  the  maker  of  the  first  note,  with 
authority  to  collect  and  apply  it  to  the  payment  of  the  first  note,  the  burden 
of  proving  that  he  has  done  so  is  still  on  him,  although  a  payment  larger 
than  the  second  note  was  made  by  him  on  the  first  the  day  before  he  col- 
lected  the  second,  and  the  balance  on  the  first  note  was  afterwards  paid  by 
the  maker,  who  was  presumed  to  have  paid  it  aU.  Shephard  v.  Calhoun,  72 
111.  337. 
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^uch  paynxent.^^'  Payment  on  a  note  is  an  admission  of  the  debt 
^  tlien  due ;  but,  if  the  time  is  material,  the  party  making  pay- 
^%^\.m\i«t  prove  when  it  was  made.^'*  And,  in  an  action  against 
m  VadLOt^et,  if  he  pleads  payment  by  the  acceptor,  and  the  acceptor 
paid  the  bill  by  mistake  for  another  bill,  and  the  payment  was 
promptly  revoked  and  the  acceptance  restored,  and  the  other  bill 
surrendered,  the  holder  most  establish  the  fact  of  the  mistake.*** 

In  foreclosmre  of  a  collateral  mortgage,  parol  evidence  is  admis- 
sible to  show  payments  on  the  notes  referred  to  in  the  mortgage, 
without  producing  or  accounting  for  them.^®*^    And,  in  general,  any 
facts  tending  to  show  payment  of  a  note  are  relevant  and  admis- 
sible.***   But  the  presumption  that  an  outstanding  note  is  not  paid 
is  not  changed  by  evidence  that  a  brother  of  the  maker  said  he  had 
furnished  him  with  money  to  pay  it,**^  or  that  the  payee  afterwards 
received  checks  sufScient  in  amount  to  pay  it.*** 


Presumption  of  Payment. 

§  1474.  A  bill  or  note  is  presumed  to  be  still  unpaid  while  it  is 
in  the  possession  of  the  payee***  or  his  personal  representative.*** 
And  if  it  is  alleged  that  a  note  was  paid,  and  left  by  inadvertence 
in  the  holder's  hands,  it  will  not  be  sufficient  to  show  that  the  habits 
of  the  payee  were  generally  careless  in  such  matters.***    But  if  a 

*•>  Since  It  wm  otherwise  be  presumed  to  have  been  settled  and  disposed 
of  by  the  certificate,  Alabama  &  M.  R.  R.  Go.  v.  Sanford,  36  Ala.  708. 

>»  McGehee  v.  Greer,  7  Port  (Ala.)  537. 

«»*  Bogart  V.  Nevins,  6  Serg.  &  R.  (Pa.)  361. 

"•CatterUn  v.  Armstrong,  79  Ind.  514. 

ztcMoran  v.  Abbey,  58  GaL  163.  But  a  promise  to  pay,  made  by  the 
principal  maker,  is  not  sufficient,  as  against  a  surety,  to  rebut  the  proof  of 
payment  by  him.     Kirkpatrick  t.  Howk,  80  111.  122. 

>*T  Walker  v.  Douglas,  70  m.  445. 

»•  Smith's  Appeal  52  Mich.  415,  18  N.  W.  196. 

<••  Brembrldge  v.  Gsbome,  1  Starkie,  374;  Davis  v.  Gaines,  28  Ark.  440; 
Tmner  v.  Turner,  79  GaL  565,  21  Pac.  959;  Stiger  v.  Bent,  111  111.  ;528;  al- 
though overdue,  Hamblet  v.  Bliss,  55  Vt.  535.  In  this  case  the  payee  held  a 
foUateral  mortgage  also.     So,  Stiger  v.  Bent,  20  Gent.  Law  .7.  37. 

>••  Bitter  V.  Schenk.  101  111.  387;  notwithstanding  proof  that  checks  wore 
glvoi,  but  not  indorsed,  SomervaU  v.  Gillies,  31  Wis.  152. 

»•!  Perry  v.  Gray,  106  Mass.  206. 
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note,  after  being  transferred  and  dishonored,  returns  to  the  posses- 
sion of  the  bank,  and  the  bank  also  holds  a  check  from  the  maker 
for  the  same  amount  drawn  on  it  and  payable  to  it,  it  will  be  pre- 
sumptive evidence  that  the  note  is  paid.'*®^  On  the  other  hand,  a 
note  will  not  be  presumed  to  be  paid  because  it  is  in  the  maker's 
possession  as  administrator  of  the  payee.*®*  And,  if  a  note  is  in 
the  possession  of  one  who  is  the  personal  representative  both  of  the 
payee  and  the  maker,  it  will  be  presumed  that  he  holds  it  on  ac- 
count of  the  payee's  estate,  of  which  he  is  sole  executor,  rather  than 
as  one  of  several  administrators  of  the  maker.*®* 


Payment  Presumed  from.  Possession. 

§  1475.  Payment  of  a  bill  or  note  will  be  presumed  from  posses- 
•sion  after  maturity  by  the  party  liable  on  it,***  especially  if  it  is  in- 
dorsed by  the  party  who  claims  adversely  as  holder,*®*  or  is  in- 
dorsed and  canceled.*®^  So,  payment  of  a  note  will  be  presumed, 
if  the  maker  holds  it  with  a  receipt  of  a  later  date  for  the  amount 

•02  Bums  V.  Kelley,  41  Miss.  339. 

«08  Love  V.  DUley,  64  Md.  238,  1  Atl.  59. 

«04  Haywood  v.  Lewis,  65  Ga.  221. 

8o»  McGee  v.  Prouty,  9  Mete.  (Mass.)  547.  In  such  case  payment  wffl  be 
presumed  to  have  been  made  to  the  person  entitled  to  receive  it.  Lipscomb 
V.  De  Lemos,  68  Ala.  592.  But  see,  as  to  possession  acquired,  after  receiying 
payment,  by  gift  from  the  then  holder,  Jones  v.  Benbow  (N.  0.)  29  S.  E.  774. 

soe  Byles,  Bills,  232;  Egg  y.  Barnett,  3  Esp.  196;  Tedens  v.  Schumers,  112 
lU.  263;  Grimes  v.  HiUary,  150  111.  141,  36  N.  B.  977;  Smith  v.  Gardner.  30 
I^eb.  741,  55  N.  W.  245;  Halfln  v.  Winltleman,  83  Tex.  165,  18  S.  W.  433; 
First  Nat.  Banlf  y.  Harris,  7  Wash.  139,  34  Pac.  466.  And  a  purchaser  from 
the  maker  can  only  recover  against  the  indorser  on  proof  that  the  note  was 
made  for  his  accommodation,  and  the  want  of  such  proof  will  not  be  cured 
by  the  verdict.  Callahan  v.  Banlc,  78  Ky.  604;  but  not  so  the  possession  of 
a  note  by  the  maimer  as  agent  for  the  holder.  Bowman  v.  St.  Louis  Times,  87 
Mo.  191;  nor  possession  of  a  note  by  the  maimer  befoi*e  maturity,  although  it 
is  indorsed  by  the  payee,  Eclsert  v.  Cameron,  43  Pa.  St.  120;  Morris  v.  Morton, 
14  Neb.  358,  15  N.  W.  725;  nor  where  it  Is  shown  to  have  been  surrendered 
to  the  maimer  by  the  unauthorized  act  of  the  holder's  agent,  Emerson  v.  MiUs, 
83  Tex.  386,  18  S.  W.  8(K3. 

»oi  Egg  V.  Barnett,  3  Esp.  196;  or  stamped  *'PaId,"  Perez  v.  Bank,  36  Fla, 
467,  18  South.  590;  especially  where  It  Is  corroborated  by  the  debtor*6  testi- 
mony that  it  was  paid,  Peavey  v.  Hovey,  IG  Neb.  416,  20  N.  W.  272. 
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secured  by  it,  stipulating  for  a  credit  on  the  note.'®'    Possession 
of  a  note  by  the  maker  is  presumptive  evidence  of  payment,  al- 
though it  is  sbown  that  he  obtained  it  from  the  attorney  of  the 
holder,  and  that  the  holder  had  not  actually  received  the  money  for 
it.'**     So,  if  a  note  is  found  among  the  maker's  papers  after  his 
death,  it  will  be  presumed  to  have  been  paid.'**    But  payment  will 
not  be  inferred,  from  the  possession  of  the  note  by  the  maker,  until 
it  is  shown  to  have  been  issued  and  delivered  to  the  payee.*** 

Where  one  of  several  makers  brings  suit  against  the  others  for 
contribution,  his  possession  of  the  note  will  be  evidence,  for  the  pur* 
pose  of  such  suit,  that  he  has  paid  it.***  The  presumption  of  pay- 
ment arising  from  surrender  to  the  maker  or  possession  by  him  is 
not  conclusive,  but  may  be  rebutted,  like  other  presumptions.'** 
So,  where  sale  of  a  note  is  made  by  the  pledgee,  the  maker's  posses- 
sion will  not  amount  to  evidence  of  payment  (except  as  to  the 
amount  secured  to  the  pledgee),  as  against  a  purchaser  of  the  prem- 
ises mortgaged  for  its  security,  who  has  assumed  to  pay  the  note.**^ 

Posseesion  by  Drawee — ^Zndorser. 

§  1476.  If  a  bill  is  in  the  possession  of  the  drawee  after  its  ma- 
turity, it  is  prima  facie  evidence  that  it  has  been  paid**'  So,  a 
draft,  payable  to  the  drawer's  own  order  and  not  indorsed,  will  be 

sot  penn  v.  Edwards,  50  Ala.  63. 

»•»  HoHenberg  v.  LaJie,  47  Ark.  394,  1  S.  W.  687,  and  23  Cent.  Law  J.  550. 

«!•  Richardson  v.  City  of  Cambridge,  2  Allen  (Mass.)  118;  Llddell  v.  Wright, 
72  Ga.  899. 

»ii  Mygatt  V.  Pruden.  29  Ga.  43. 

si2DiUenbeck  v.  Dygert,  97  N.  Y.  303;  McGee  v.  Prouty,  9  Mote.  (Mass.) 
54T;  Chandler  v.  Davis,  47  N.  H.  462;  especially  where  the  note  had  a  re- 
ceipt indorsed  (as  from  the  plaintiff)  by  the  bank  where  it  was  payable,  In- 
gram V.  Croft,  7  La.  82.  But  see,  contra.  Bates  v.  Caine's  Estate  (Yt.)  40 
AtL36. 

SIS  Fellows  V.  Kress,  5  Blackf.  (Ind.)  536;  e.  g.  where  the  maker  got  pos- 
session of  the  note  by  fraud,  Arnold  v.  Crane,  8  Johns.  (N.  Y.)  79;  or  where 
the  note  was  Indorsed  and  delivered  with  a  release  of  the  collateral  mortgage 
for  the  puriK>8e  of  collection,  Allen  v.  Sawyer,  88  111.  414;  or  was  surrendered 
for  a  renewal  note  then  taken.  Potts  v.  Coleman,  67  Ala.  221. 

•i«  Zimpleman  v.  Yeeder,  98  111.  613. 

•i»  Gibbon  T.  Featherstonhaugh,  1  Starkie,  225.     So,  of  a  check,  Wilson  v. 
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presumed  to  be  paid,  if  found  in  the  drawee's  hands.'^*  But  the 
possession  of  a  bill  by  the  acceptor  before  maturity  raises  no  such 
presumption.'"  After  it  has  been  circulated,  however,  its  posses 
sion  by  the  acceptor  will  be  presumptive  evidence  that  it  is  paid,*"" 
but  that  is  only  upon  proof  that  it  has  been  in  circulation.'"  When 
an  indorser  brings  suit  against  the  acceptor  of  a  bill,  he  must  provf* 
that  he  has  paid  it.  But  it  has  been  held  that  possession  by  him 
without  reindorsement,  after  subsequent  special  indorsements,  will 
be  sufficient.'^®  On  the  other  hand,  where  a  note  is  made  for  the 
accommodation  of  the  payee,  and  was  in  his  hands  and  indorsed 
by  him  after  maturity,  it  will  be  presumed  to  have  been  paid,  in  a 
suit  by  his  indorsee  against  the  maker.'*^ 

Payment  Proved  by  Beceipt. 

§  1477.  A  receipt  of  payment  on  the  bill  itself  is  presumptive  evi 
dence  of  payment  by  the  acceptor  or  maker.'**  But  this  is  only  8<» 
where  it  is  in  the  handwriting  of  a  holder,  who  was  entitled  to  re- 
ceive payment.'*'  But,  where  credits  are  indorsed  on  a  note  with 
out  signature  or  proof  of  handwriting,  it  has  been  held  that  they 
may  be  presumed  to  have  been  indorsed  by  the  payee,  leaving  to  the 
holder  the  burden  of  explaining  them  away.'**  If  a  note  is  trans- 
ferred and  delivered  by  the  payee  with  indorsements  of  interest  on 
it,  not  signed,  they  will  be  presumed  to  have  been  written  by  him 

(;oodln,  Wright  (Ohio)  219;  or  a  canceled  check,  CJonway  v.  Case,  22  111.  127; 
or  a  draft,  BeU  v.  Norwood,  7  La.  95;  but  it  may  be  rebutted,  HUl  ▼.  Gayle. 
1  Ala.  275. 

«i«  Connelly  v.  McKean,  64  Pa.  St.  113. 

«i7  Witte  V.  WiUiams,  8  S.  C.  290. 

»i8  Baring  v.  Clark,  19  Pick.  (Mass.)  220. 

si»  Byles,  BlUs,  232;  2  Daniel,  Neg.  Inst.  256;  2  Pars.  Notes  &  B.  221;  Pfiel 
V.  Van  Batcnburg,  2  Camp.  430;  Curry  y.  Kurtz,  33  Miss.  29.  But  see,  contra. 
BeU  V.  Norwood,  7  La.  95. 

820  Norris  v.  Badger,  6  Cow.  (N.  Y.)  449.  But  see.  contra,  Gorgerat  v.  Mc- 
Carty,  2  Dall.  144. 

321  Blenn  v.  Lyford,  70  Me.  149. 

822  Byles,  Bills,  233;  2  Edw.  Bills  &  N.  fi  785;  2  Pars.  Notes  &  B.  221;  Scho- 
ley  V.  Walsby,  Peake,  34, 

323  Chit.  Bills,  478;  Pflel  v.  Van  Batenburg,  2  Camp.  439;  Curry  v.  Kurbt. 
.'^  Miss.  29. 

S2«  Brown  v.  Gooden,  16  lud.  444;  BeU  v.  CampbeU,  123  Mo.  1.  25  S.  W.  359. 
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at  the  time  they  bear  date.'**  A  part  payment,  indorsed  in  the 
handwriting  of  the  payee,  is  admissible  as  evidence  of  payment 
against  him  or  his  indorsee.''^  And  the  date  of  an  indorsement  of 
l>ayinent,  made  at  the  time  of  the  payment,  is  evidence  of  the  time 
when  it  was  made.'*^  But  a  receipt  in  full,  written  across  the  face 
of  a  note  w^ithout  any  date,  will  be  presumed  to  have  been  writ- 
ten at  the  time  of  the  last  payment  indorsed  on  the  note.**' 

Payment  may  also  be  proved  by  a  separate  receipt  in  full  given  by 
an  agent,  although  the  note  stipulated  on  its  face,  '^No  credit  allowed 
unless  indorsed  on  the  note  at  the  time  of  payment."  '*•    A  receipt 
ot  payment  indorsed  on  a  bill  may  be  explained  by  parol.^^®    And 
even  recitals  in  a  deed  are  only  prima  facie  evidence  of  payment  of 
the  consideration  for  which  a  note  is  given."*    But  a  receipt  on  ac- 
count of  a  bond,  for  the  exact  amount  due,  cannot  be  lightly  ques- 
tioned by  circumstantial  evidence  after  the  lapse  of  more  than 
20  years.*** 

§  1478.  When  a  memorandum  of  pajinent  of  interest  is  in- 
dorsed on  a  note,  it  will  be  evidence  of  a  payment  on  account  of  the 
note,  and,  if  made  within  six  years,  will  be  presumptive  evidence 
that  the  principal  was  then  unpaid.***  But  in  New  Jersey  the 
indorsement  of  payment  on  a  bill  or  note,  by  or  for  the  party  receiv- 
ing it,  is  not  sufficient  proof  of  payment  to  take  the  note  out  of  the 
statute  of  limitations.**^    But  such  indorsement  by  a  deceased  hold- 

s»  Smith  T.  Battens,  1  Moody  A  R.  341. 

ist  Addams  v.  Seitzinger,  1  Watts  &  S.  (Pa.)  243. 

S2T  Glapp  V.  Hale,  112  Mass.  368;  Pears  y.  WUson,  23  Kan.  343.  But  see, 
contra,  ShalFer  v.  Shaffer,  41  Pa.  St.  51. 

•St  Chapman  v.  Smoot,  66  Md.  8,  5  Atl.  462. 

"•  Howe  Macb.  Go.  y.  Simler,  59  Ind.  307. 

««•  GhiL  BUls,  478:  2  Daniel,  Neg.  Inst  258;  2  Edw.  BHls  &  N.  fi  786;  Scbo* 
lej  T.  Walsby,  Peake,  24;  Swain  y.  Frazier,  35  N.  J.  Kq.  326;  or  it  may  be 
identified  by  the  plaintiff  with  a  payment  already  credited  by  him,  Robertson 
y.  Garahwiler,  81  Ind.  463. 

sai  Lazell  y.  Lazell,  12  Yt.  443.  So,  a  receipt  indorsed  on  the  margin  of  the 
lecord  of  a  collateral  mortgage  may  be  rebutted.     Patch  y.  King,  29  Me.  448. 

s»>  Robert  y.  Gamie,  3  Gaines  (N.  Y.)  14. 

••>  Pnrdon  y.  Purdon,  10  Mees.  &  W.  562.  But  such  indorsement  la  not 
eyidence  of  the  payment  unless  indorsed  before  the  statute  ran  out  Young 
y.  Alford,  118  N.  G.  215,  23  S.  E.  973. 

M*  Parker  y.  Butterworth,  46  N.  J.  Law,  244;   Revision,  p.  596,  $  11.     But 
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er  is  available  as  an  admission  against  interest,  without  proof  of 
actual  payment  made,  it  being  a  question  for  the  jury  whether 
the  payment  was  actually  made.^'*^  And,  in  Minnesota,  it  is  i»roTided 
by  statute  that  such  indorsement  shall  be  prima  facie  evidence  of 
the  facts  stated,  when  made  against  the  interest  of  the  holder.*** 

On  the  other  hand,  where  part  payment  has  been  made  and  not 
indorsed  on  a  note,  the  want  of  such  receipt  will  not  be  regarded 
as  fatal,  upon  an  application  to  vacate  the  sale  of  collateral  mort- 
gaged premises  made  under  a  power  of  sale  to  satisfy  the  note.*'^ 
And,  where  a  bill  is  taken  up  by  an  indorser,  it  is  not  necessary  to 
indorse  a  receipt  on  the  bill;  and  the  bill  may  be  proved  in  bank- 
ruptcy against  the  drawer  without  such  indorsement.*** 

Payment  Indorsed  by  Mistake. 

§  1479.  Where  a  note  is  marked  "Paid''  by  mistake,  and  the  in- 
dorser is  notified  of  it  before  the  close  of  banking  hours,  it  will  not 
discharge  the  note.'***  So,  if  a  check  is  marked  "Received  pay- 
ment," according  to  the  custom  of  a  bank  which  marked  in  this  way 
all  checks  that  were  to  be  presented  to  other  banks,  such  mark  may 
be  explained  by  parol  evidence  to  that  effect.^*®  But  if  a  check  is 
credited  to  the  holder,  and  stami)ed  "Paid,"  it  cannot  afterwards 
be  charged  back  to  him.*    And  if  the  payee  transfers  a  note  in  trust* 

Buch  indorsement,  if  corroborated,  may  be  considered  sufficient  to  go  to  the 
Jury.  So,  in  Arlsansas,  an  indorsement,  "See  entry  Jan.  30,  or.  by  $95."  iu 
the  handwriting  of  the  former  receiver  of  the  banlc  payee,  the  actual  receiver 
knowing  nothing  about  the  payment  or  on  what  account  it  was  made.  Alston 
y.  Banl£,  9  Aris.  455.  In  South  Carolina,  such  indorsement  is  prima  facie  evi- 
dence of  payment,  but  it  is  a  question  for  the  jury  whether  it  was  made  in 
order  to  take  the  note  out  of  the  statute.     Gibson  v.  Peebles,  2  McOord,  418. 

»86  Risley  V.  Wlghtman,  13  Hun  (N.  Y.)  163. 

»««  MINNESOTA  (Gen.  St.  §  5752). 

•37  Lake  v.  Brown,  116  111.  83,  4  N.  E.  773. 

ass  Palmer  v.  Blight,  2  Wash.  C.  C.  96,  Fed.  Gas.  No.  10,684. 

8S8  Manufacturers'  Nat.  Hank  v.  Thompson,  129  Mass.  438;  the  clearing 
house  rule  not  being  available.  So,  Carley  v.  Bank  (Tenn.  Ch.  App.)  46  S. 
W.  328. 

•40  Scott  V.  Betts,  Hill  &  D.  (N.  Y.)  363. 

♦  American  Exch.  Nat.  Bank  v.  Gregg,  138  111.  596,  28  N.  E.  839;  although 
It  had  not  been  charged  up  to  the  drawer. 
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and  takes  it  up  at  the  expiration  of  the  trust  without  canceling  his 
indonement,  he  may  bring  suit  as  a  pui*chaser  against  the  maker, 
although  the  note  was  canceled  by  mistake  and  marked  'Taid/'  ^^^ 
And  if  the  maker's  name  is  canceled,  and  the  note  marked  ^Taid 
by  mistake,"  but  the  mistake  is  corrected  as  "Canceled  in  error," 
before  the  note  is  returned  to  the  indorsing  bank,  the  collecting 
agent  will  not  be  liable  as  having  received  payment.^*'    And  where 
a  bill  is  accepted  payable  at  a  given  place,  with  direction  to  apply 
to  another  house  in  case  of  need,  and  the  party  so  referred  to  can- 
cels the  acceptance  by  mistake,  supposing  it  to  be  payable  at  his 
house^  and  afterwards  writes  on  the  bill  "Canceled  by  mistake/'  and 
pays  it  for  the  honor  of  the  indorsers,  they  may  recover  against  a 
prior  indorser  on  proof  that  the  cancellation  was  by  mistalce.^** 
So,  where  advances  were  made  by  A.  to  the  drawer  of  several  bills 
of  exchange  drawn  against  a  bill  of  lading,  and  the  drawer  fur- 
nished farther  collateral  to  A.  on  the  dishonor  of  the  first  of  the 
bills,  and  A.  settled  with  the  drawee  on  the  dishonor  of  the  last  of 
them  (by  means  of  a  judicial  sale  of  the  goods  consigned,  which  re- 
sulted in  the  bills  of  exchange  being  canceled  and  delivered  up  to 
the  drawee,  leaving  a  balance  still  due  to  A.  for  his  advances),  he 
was  entitled  to  hold  the  collateral  as  security  for  such  advances, 
notwithstanding  the  formal  cancellation  of  the  bills  and  the  pos- 
sible injury  to  the  drawer  thereby.'**    And  if  an  acceptance  is  can- 
celed, and  marked  "Canceled  by  mistake,"  it  will  not  discharge  an 
hidorser's  liability  to  his  indorsee.*** 

Presumption  from  Lapse  of  Time. 

i  1480.  A  demand  note  will  be  presumed  to  have  been  paid  after 
the  lapse  of  20  years.'**    And  the  length  of  time  elapsed  since  an 

*«i  McLemore  v.  Hawkins,  46  Miss.  715. 

•«2  Prince  v.  Bank,  3  App.  Cas.  325. 

s«s  Raper  v.  BIrkbeck,  15  East,  17. 

«4*  Yglesias  v.  Bank,  3  C.  P.  Div.  00. 

S4S  Although,  in  a  siiit  brought  by  the  Indorser  In  Franco  against  his  in- 
dorsers (and  also  against  tlie  indorsee,  by  way  of  injunction),  the  drawer 
sad  indorsers  were  declared  to  be  discharged  by  English  law,  because  the 
remedy  was  suspended,  NovcUi  v.  Kossi,  2  Barn.  &  Adol.  757. 

•4<Daffield  v.  Creed,  5  Bsp.  52;  3  &  4  Wm.  IV.  c.  42;  Pattle  v.  Wilson.  25 
Kan.  326;  although  the  statute  of  limitations  had  not  run,  because  of  the  uon- 
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alleged  payment  may  be  considered  with  other  evidence  by  a  jury, 
in  determining  whether  it  was  made.'*^  If  a  payment  is  proved  to 
have  been  made  in  a  certain  year,  it  will  be  presumed  to  have  been- 
made  on  the  last  day  of  the  year,  in  the.  absence  of  other  proof  a& 
to  the  date.'*®  And  where,  after  suit  brought,  there  are  subsequent 
settlements  of  account  between  the  holder,  indorser,  and  maken 
they  are  admissible  as  evidence  of  payment  for  the  consideration, 
of  the  jury.'*' 

But  the  inference  of  payment  arising  from  mere  lapse  of  time  is 
not  sufficient  to  overcome  positive  evidence  that  a  note  has  not  been 
paid."**^  And  there  is  no  such  presumption  from  lapse  of  time 
against  an  alien  enemy.'*^^  So,  the  presumptipn  may,  in  general,  be 
rebutted  by  proof  of  a  subsequent  parol  acknowledgment  of  the 
debt.'" 

Circumstantial  Evidence  of  Payment. 

§  1481.  Payment  of  a  bill  or  note  may  be  proved  without  actual 
production  of  the  paper;  '^^  and  it  may  be  shown  by  circumstantial 
evidence.'^*  So,  the  holder  may  be  estopped  from  denying  pay- 
residence  of  the  maker,  Bean  v.  Tonnele,  94  N.  Y.  381;  Courtney  v.  Stauden- 
mayer,  56  Kan.  392,  43  Pac.  758;  or  although  the  payee  had  died  after  holding 
the  paper  8  years,  and  no  administrator  was  appointed  for  21  years,  Sheldon 
V.  Ileaton,  22  App.  Div.  308,  47  N.  Y.  Supp.  1124.  So,  if  a  note  has  been  lost 
for  18  years,  Peabody  v.  Denton,  2  Gall.  351,  Fed.  Cas.  No.  10,867;  but  a 
note  win  not  be  presumed  to  have  been  paid  after  a  lapse  of  five  years,  Nash 
V.  Gibson,  10  Iowa,  305;  or  from  the  neglect  to  present  It  until  time  enough 
had  passed  to  outlaw  it,  Smith's  Appeal,  62  Mich.  415,  18  N.  W.  195. 

847  Mannhig  v.  Meredith,  09  Iowa,  430,  29  N.  W.  336. 

8*8  E.  g.  a  payment  proved  to  have  been  made  16  years  before,  Byers  t. 
Fowler,  14  Arls.  80. 

84»  Williams  v.  Barrett,  52  Iowa,  637,  3  N.  W.  690. 

8  6oDelaney  v.  Brunette,  62  Wis.  615,  23  N.  W.  22;  and  delay  to  sue  untfl 
the  statute  had  nearly  run  out  raises  no  presumption  of  payment,  Newcombe 
V.  Fox,  1  App.  Div.  389,  37  N.  Y.  Supp.  294. 

861  Du  Belloix  v.  I^ord  Waterparlt,  1  Dowl.  &  R.  16. 

862  Fisher  v.  Phinips,  4  Baxt  (Tenn.)  243. 

863  Shearm  v.  Burnard,  10  Adol.  &  E.  593. 

364  E,  g.  a  sale  of  other  property  for  the  purpose  and  a  contemporaneous 

statement  of  payor  as  to  his  purpose.  Planters'  Bank  v.  Massey,  2  Heisk. 

<Tenn.)  300;  or  satisfaction  of  a  collateral  trust  deed  on  the  record,  Minter  v. 

Cupp,  98  Mo.  26,  10  S.  W.  S02-.    As  to  the  admissibiUty  of  an  agreement  that 
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menty  if  he  mforms  a  surety  that  the  principal  has  paid,  and  the 
surety  neglects  on  that  account  to  take  proceedings  for  several 
years,  and  is  damaged  by  the  delay.' °°    And  this  has  been  held  to 
be  BO,  if  the  holder  of  a  note  secured  by  trust  deed  represents  to- 
the  purchaser  of  the  land  that  his  note  has  been  paid,  although  he* 
was  induced  to  make  the  representation  by  fraud.*' • 

In  like  manner,  proof  of  payment  is  often  unnecessary.  Thus, 
where  a  partnership  is  dissolved  and  its  assets  transferred  to  one 
partner,  and  the  other  afterwards  receives  and  converts  a  draft  of 
the  partnership  to  his  own  use,  he  will  be  liable  for  conversion  with- 
out proof  that  the  draft  has  been  paid.''^  And  payment  is  suffi- 
dently  proved  as  to  all  the  makers  by  judgment  to  that' effect  in 
favor  of  one  in  a  joint  action  of  trover  brought  by  them  against  the' 
payee  for  retaining  the  note  after  it  was  paid.''** 

§  1482.    Payment  to  a  collecting  agent  cannot  be  proved, 

without  producing  the  bill  itself,  by  showing  that  he  received  it  for^ 
collection,  and  delivered  it  to  his  bankers,  and  received  credit  for 
a  bill  for  the  same  amount."'  So,  an  entry  to  the  credit  of  a  de- 
I>08itor*s  personal  account  is  not  sufficient  proof  of  payment  by  him 
as  executor.***  And  it  has  been  held  that  the  fact  that  an  action 
is  barred  on  the  note  by  the  statute  of  limitations  is  not  such  evi- 
dence of  payment  as  will  entitle  the  maker  to  a  transfer  of  land, 
which  was  conditioned  on  the  payment  of  the  note.**^  Whether 
the  circumstances  show  or  establish  a  payment  is  a  question  of  fact; 
and  the  presumption  is  against  the  alleged  payment,  where  the  bill 
was  not  produced  at  the  time,  and  bears  no  mark  of  payment,  and 
the  books  of  the  parties  show  no  memorandum  of  the  fact.***  If  a 
note  is  taken  up  by  the  holder  at  the  surety's  request,  and  is  de- 
ft balance  due  from  the  holder  to  the  maker  should  operate  as  payment,  see 
Roche  T.  Kempt,  33  U.  G.  Q.  B.  3S7. 

*BB  Although  such  information  was  glyen  in  good  faith,  Whital^er  y.  Kir  by, 
54Ga.277. 
3se  Staats  ▼.  Blgelow,  2  MacArthur  (D.  C.)  367. 
ssT  BoUaid  T.  Hascall,  25  Mich.  132. 
"•  Spencer  v.  Dearth,  43  Vt.  96. 

"•  Atkins  T.  Owen,  4  Ney.  &  Man.  123,  2  Adol.  &  E.  35. 
3<t  Scholey  t.  Walton,  12  Mees.  &  W.  510. 

>«iGook  y.  Reynolds,  SS8  Miss.  243.     But  see,  contra,  Jordan  y.  Fountain, 
olOa.332. 
<•<  Hankin  t.  Squires,  5  Biss.  186,  Fed.  Oas.  No.  6,025. 
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livered  to  the  surety  to  enable  him  to  make  proof  of  claim  in  bank- 
ruptcy against  the  maker,  but  is  never  actually  paid  to  the  holder, 
the  surety  will  not  be  discharged  by  such  apparent  payment."**  In 
an  action  by  a  pledgee  against  his  pledgor,  payment  to  the  latter  is 
admissible  to  disprove  an  alleged  payment  to  the  pledgee  by  the 
agent  who  collected  the  note.'®* 

If  it  appears,  from  payment  of  interest,  that  the  note  was  not 
paid,  the  presumption  may  be  rebutted  by  showing  that  the  in- 
terest was  paid  by  mistake.'***  So,  an  alleged  payment  by  the  ac- 
ceptor of  a  bill  may  be  avoided,  on  the  ground  that  the  money  be- 
longed to  his  assignee  and  could  not  be  so  appropriated.'**  On  the 
other  hand,  the  pecuniary  circumstances  of  the  maker  and  holder 
are  not  admissible  as  evidence  from  which  a  payment  may  be  in- 
ferred.'*^ So,  an  allegation  that  individual  checks  were  given  in 
payment  on  behalf  of  the  drawer's  Arm  cannot  be  supported  by  evi- 
dence of  other  similar  payments  for  the  firm  in  other  business.'*^ 
Neither  can  it  be  shown  by  parol  evidence  that  a  stock  certificate, 
described  in  a  note  as  collateral,  was  to  be  regarded  as  payment, 
if  the  note  was  not  paid  at  maturity.'*® 

8««  North  Brldgewater  Sav.  Bank  v.  Soule,  129  Mass.  528. 
864  Lockhart  v.  Fessenich,  58  Wis.  588,  17  N.  W.  302. 
««o  Ritter  v.  Schenk,  101  lU.  387. 
tee  Pritcliard  v.  Hitchcock.  6  Man.  &  G.  151. 

867  Daby  v.  Ericsson,  45  N.  Y.  786;  Alexander  v.  Dutcher,  7  Hun,  439. 

868  Howe  V.  Whitehead.  130  Mass.  268. 
860  Perry  v.  Bigelow,  128  Mass.  129. 
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III.  Recovery  of  Payment, 


S  14S3.   BecoTery  for  Mistake. 

1485.  For  Fraud— lUegaUty. 

1486.   For  Forgery. 


Payment  by  Mistake. 

§  1483.  A  payment  once  made  cannot,  of  conrse,  be  recovered 
by  force.*  ^^  But,  in  general,  one  who  pays  a  bill  by  mistake  may 
recover  the  amount  at  law  from  the  party  receiving  it;  *'^  a  demand 
tmm  the  defendant  being  a  prerequisite  to  such  recovery.*^ ^  So, 
if  a  bill  is  accepted  by  mistake  and  afterwards  paid  by  the  acceptor, 
it  is  recoverable  as  a  payment  made  by  mistake.*^'  And,  if  pay- 
ment is  mside  by  a  note  for  a  larger  amount  than  is  actually  due, 
an  action  Oes,  after  the  note  is  given,  to  recover  the  excess.*^* 

Where  a  bank  pays  an  overdraft  by  mistake,  the  presumption  is 
tbot  the  drawer  had  funds  sufficient  to  meet  the  draft,  and  the  bur- 
den of  proof  is  on  the  bank  to  show  an  error  in  its  account.*^* 
Bat  where  such  payment  is  made  by  a  bank  through  the  negligence 
of  its  own  officer,  without  investigating  the  depositor's  account,  it 
has  been  held  that  it  cannot  recover  the  payment  from  an  inno- 
cent holder  to  whom  it  was  made.^^*    So,  where  a  note  payable 

ST»  Chambers  v.  Mmer,  32  L.  J.  G.  P.  30;  Pollard  v.  Bank,  L.  R.  6  Q.  B.  623. 
»n  Byles,  Bills,  2.j8;   BenJ.  Chalm.  Dig.  art  237;    2  Daniel,  Neg.  Inst.  253; 

2  Edw.  BOls  &,  X.  f  741;  1  Pars.  Notes  &  B.  246;   MiUs  v.  Guardians  of  Poor. 

3  Exch.  590;  U.  S.  v.  National  Park  Bank,  6  Fed.  852;  Munroe  v.  Bonanno, 
16  App.  Div.  421,  45  N.  Y.  Sapp.  61.  Bat  payment  made  by  an  accommoda- 
tioa  indorser  cannot  iSe  recovered  back  as  damages,  because  of  a  verbal  con- 
temporaneous agreement  made  by  tbe  holder  with  the  maker  to  surrender 
tbe  note  if  the  maker  would  give  a  new  note  and  mortgage.  Gardner  v. 
lUthewB,  81  Mo.  627. 

tn  Sonthwick  v.  Bank,  84  N.  Y.  420. 

•f  >  Kendal  v.  Wood,  L.  R.  6  Exch.  243. 

*T«And  giving  the  note  is  sufficient  payment  to  sustain  a  recovery  of  the 
excess,  Whitcomb  v.  Williams,  4  Pick.  (Mass.)  231;  although  the  payment  is 
less  than  the  amount  of  a  collateral  note  held  as  security.  Hunt  v.  Nevers,  15 
Pick.  (Mass.)  500. 

»T»  Bank  of  tJ.  S.  v.  Washington,  3  Cranch,  0.  C.  296,  Fed.  Gas.  No.  WO. 

•Y«  Boylston  Nat.  Bank  v.  Richardson,  101  Mass.  287;  nor  from  the  payee. 
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at  a  bank  is  certified  and  paid  by  it  under  a  miBapprehension  as  to 
the  state  of  the  maker's  accfount,  the  payment  so  made  cannot  be 
recovered.*^^ 

Where  a  collecting  bank  forwards  a  note  for  collection  to  its  cor- 
respondent, and  afterwards  pays  the  amount  to  its  customer  (sup- 
posing that  the  note  had  been  paid  to  the  correspondent,  because 
no  notice  had  been  received  to  the  contrary),  it  may  recover  the 
amount  from  the  person  receiving  it.'^*  And  where  payment  is 
made  by  an  indorser  to  his  indorsee  on  the  nonacceptance  of  the 
first  part  of  a  bill,  but  after  payment  of  the  second  part  by  the 
drawee  without  notice  to  such  indorser,  he  may  recover  the  amount 
as  paid  by  mistake.'^*  So,  a  collecting  agent,  who  pays  to  his  em- 
ployer by  crediting  him  with  the  amount,  on  the  supposition  that 
the  note  had  been  paid  to  his  agent,  may  recover  from  the  customer 
on  the  ground  of  mistake;  although  his  mistake  was  due  to  want 
of  notice  of  dishonor  to  him  caused  by  his  not  having  indorsed  for 
collection,  and  although  the  holder  himself  received  no  notice  of 
dishonor,  because  the  first  agent  had  failed  to  give  the  holder's  ad 
dress  to  his  correspondent.*** 

§  1484.    Even  where  the  payment  is  made  by  a  party  who 

has  been  discharged  without  his  knowledge  by  the  laches  of  the 
holder,  he  may  recover  the  payment  on  the  ground  of  mistake;*'* 
especially  where  such  mistake  was  occasioned  by  a  misstatement 
in  the  certificate  of  protest  to  the  effect  that  the  demand  had  been 

First  Nat.  Bank  v.  Devenish,  15  Colo.  229,  25  Pac.  177.  So,  where  the  drawee 
bank  receives  and  credits  to  a  depositor  the  overdraft  of  another  depositor, 
and  subsequently  pays  other  overdrafts  of  the  same  depositor,  it  wiU  be  liable 
to  the  depositor  of  the  check  as  for  cash  received.  Oddie  v.  Bank,  45  N.  Y. 
735.  So,  where  the  drawee  bank  fails  to  return  the  check  through  the  clear- 
ing house  within  the  time  fixed  by  its  rules.  Preston  v.  Bank,  23  Fed.  17ft. 
And  see,  as  to  estoppel,  §  1872,  infra. 

ST 7  Riverside  Bank  v.  First  Nat.  Bank,  20  C.  0.  A.  181,  74  Fed.  276. 

378  Bank  of  Orleans  v.  Smith,  3  Hill  (N.  Y.)  560;  both  banks  being  agents 
of  the  defendant,  and  competent  to  give  notice  of  nonpayment  to  the  drawer 
and  indorsers,  Appleton  Bank  v.  McGilvray,  4  Gray  (Mass.)  518  r  but  the  sub- 
agent  whose  false  report  of  payment  and  credit  to  his  employer  (the  original 
collecting  bank)  has  led  the  latter  to  settle  with  the  principal,  cannot  recovet 
from  his  employer,  Deutsche  Bank  v.  Berjro,  73  Law  T.  (N.  S.)  669. 

8T»Durkin  v.  Cranston,  7  Johns.  (N.  Y.)  442.  i 

8  89  East  Haddam  Bank  v.  Scovil,  12  Conn.  303. 

881  Milnes  V.  Duncan,  6  Bam.  &  C.  671;  (garland  v.  Bank,  9  Mass.  408. 
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properly  made.***  And,  if  the  drawer  pays  a  bill  under  such  mis- 
take, the  amount  may  be  recoyered  by  the  owner  for  his  use,  from 
the  collecting  agent,  whose  negligence  occasioned  the  mistake.*®* 
But  it  has  been  held  that  an  accommodation  drawer,  who  pays  without 
having  received  legal  notice  of  dishonor,  cannot  recover,  because  the 
paymmt  was  a  voluntary  one.'** 

One  who  jkays  a  note  by  mistake  may  recover,  in  a  proper  case, 
if  he  gives  prompt  notice  on  the  day  he  discovers  the  mistake,  al- 
though he  had  canceled  the  indorsement  by  such  mistake.*** 

Where  a  mistake  (in  paying  the  wrong  bill)  was  not  discovered  for 
two  weeks,  it  was  held  that  there  could  be  no  recovery.*^"     And  if 
the  acceptor  pays  a  bill  to  one  holding  by  indorsement  under  an  in- 
sufficient power  of  attorney,  which  the  acceptor  had  examined  and 
had  means  of  knowing  to  be  insufficient,  he  cannot  recover,  by  rea- 
son of  his  own  negligence.**'     And  if  the  maker  voluntarily  pays 
a  note  after  claiming  a  reduction,  which  was  refused,  he  cannot  re 
cover  the  reduction  claimed.***     So,  if  the  holder  of  a  note  collect f 
a  collateral  government  bond  in  gold,  and  applies  it  to  the  pay 
ment  of  the  note,  the  maker  cannot  recover  the  difference  between 
the  value  of  the  gold  and  other  legal  tender.*** 

There  can  be  no  recovery  of  a  payment  made  by  mistake  of 
law;  •••  e.  g.  where  damages  on  re-exchange  were  claimed  and  paid 

s«s  Talbot  V.  Bank,  129  Mass.  67. 

'ss  Merchants'  Bank  v.  Bonk  of  Commerce,  24  Md.  12. 

ss«  Sleigh  V.  Sleigh,  19  Law  J.  Exch.  345. 

3«s  Wilkinson  v.  Johnson,  3  Barn  &  G.  428. 

*•«  Davis  V.  Watson,  2  Nev.  &  M.  709.  And  where  the  mistake  is  made  by 
Lhe  bank  taking  np  a  bill  as  the  -indorser's  agent,  the  indorser  must  I66k  to 
tb^  bank,  and  cannot  recover  the  payment  from  the  bolder  of  the  bill  becauso 
of  the  want  of  privity  between  them.     Rogers  v.  KeUy,  2  Camp.  123. 

3»7  East  India  Co.  v.  Tritton,  3  Barn.  &  C.  280. 

>«s  Sessions  v.  Meaerve,  46  N.  H.  167.  In  general,  a  voluntary  payment 
n«im0tbe.recovB]aed,«e.  g.4oa4u^der.-.who6e  want  of  title  appeared  by  the  fomi 
of  taidorsement,  Boyer  v.  Richardson,  52  Neb.  15C,  71  N.  W.  981;  or  by  om* 
i^oarantor  of  the  share  of  his  co-guarantor.  Gay  v.  Ward,  67  Conn.  147,  34  At). 
IQQ5;  or  by  an  indorser  who  knew  he  was  discharged  from  liability,  Oil-Woll 
Supply  Co.  V.  Exchange  Nat.  Bank,  131  Pa.  St.  100,  18  Atl.  935. 

>••  Hancock  v.  Insurance  Co.,  114  Mass.  155. 

*••  Byles,  Bms,  234;  2  Daniel,  Neg.  Inst.  254;  Kitchen  v.  Uawkins,  L.  K. 
2  0.  P.  22;  Rogers  v.  Ingham,  3  Ch.  Div.  351. 
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in  excess  of  what  the  law  required.'**  So,  where  a  surety  payn 
the  note  to  one  who  purchased  it  after  maturity,  on  being  informed 
that  he  was  liable,  he  cannot  recover  on  the  ground  of  mistake,  al- 
though the  note  was  actually  paid  by  the  principal  maker  before  its 
transfer,  and  that  fact  was  not  known  either  to  the  purchaser  or 
the  surety.^*^ 

Recovery  for  Fraud — Illegality. 

§  1485.  One  who  is  induced  to  pay  by  fraud  may  recover  the 
payment  so  made.'"'  This  is  so  where  a  drawee  pays  a  check  drawn 
without  funds  to  one  who  knew  that  the  drawer  was  then  insolvent 
and  that  the  check  was  postdated.***  So,  where  a  note  is  paid  to 
the  payee  before  its  maturity,  and  is  afterwards  transferred  to  a 
bona  fide  holder,  and  is  paid  by  the  maker  to  such  holder,  he  may 
recover  the  amount  of  such  payment  from  the  payee.^** 

If  a  usurious  rate  of  discount  is  charged  by  a  bank,  and  deducted 
from  the  credit  given,  the  usurious  interest  may  be  recovered  from 
the  bank.'*'  So,  if  a  note  is  given  for  an  illegal  consideration,  e.  g. 
to  compound  a  felony,  and  the  maker  is  obliged  to  pay  it  to  a  bona 
fide  holder,  he  may  recover  against  the  payee." '^  So,  a  payment 
may  sometimes  be  recovered  on  an  express  agreement  for  its  repay- 
ment.'*' 

s»i  Bank  of  U.  S.  v.  Daniel,  12  Pet.  32. 

SB2  Petrie  v.  Feeter,  21  Wend.  (N.  Y.)  172.  So,  where  the  administrator  of 
the  principal  made  an  excessive  payment,  supposing  himself  to  be  a  surety, 
lie  cannot  have  contribution  as  such  against  the  actual  surety.  Proudfoot  v. 
Clevenger,  33  W.  Va.  207,  10  S.  E.  394. 

893Byles,  BUls,  234;  Chit.  Bills,  273;  Bell  v.  Buckley,  11  Exch.  G31;  Braith- 
wait  V.  Bain,  66  Minn.  325,  69  N.  W.  4.  He  must  show  that  he  was  ignorant 
of  the  fraud  at  the  time  of  making  tlie  payment.  Baldwin  v.  Foss,  71  Iowa, 
389,  32  N.  W.  389.  On  the  other  band,  if  a  bank  is  induced  by  the  depositor's 
fraud  to  receive  forged  checks  and  credit  him  with  the  amount,  It  cannot  re- 
cover payments  made  to  a  bona  fide  holder  in  discharge  of  his  checks.  Nassau 
Bank  v.  National  Bank  of  Newburgh,  32  App.  Div.  268,  52  N.  Y.  Supp.  1118. 

«>*  Martin  v.  Morgan,  3  Moore,  635. 

8»5  Connecticut  &  Passumpsic  R.  Co.  v.  NeweU,  31  Vt  304. 

3»«  Nash  V.  Bank,  68  N.  Y.  396.  As  to  recovery  of  usurious  payments,  see 
,   infra,  where  usury  is  considered  as  matter  of  defense. 

897  Although  he  could  not  recover,  if  the  payment  was  voluntary,  Haynes  v. 
Rudd,  17  Hun  (N.  Y.)  477. 

898  Alexander  v.  Strong,  9  Meea.  &  W.  733. 
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Paj-ment,  made  by  an  insolvent  or  bankrupt  in  violation  of  the 
statute,  may  be  recovered  by  his  assignee.'*®  But  paj-ment  by  a 
bankrupt,  made  in  good  faith  and  not  for  the  purpose  of  a  fraud- 
ulent preference,  is  now  permitted  in  England.*®^  Under  the  Unit- 
ei  States  Bankrupt  Law  of  1867,  it  was  held  that  drawing  a  check 
for  the  payment  of  a  note  held  by  the  bank  shortly  before  its  ma- 
turity was  not  a  payment  in  contemplation  of  the  drawer^s  bank- 
ruptcy (which  followed  a  few  days  afterwards),  but  merely  an  ad- 
justment of  mutual  debts,  and  therefore  valid.*®*  So,  in  England, 
the  application  of  bank  notes,  which  were  the  proceeds  of  bills 
fraudulently  negotiated  by  a  bankrupt,  and  were  used  to  take  up 
another  bill  drawn  by  him,  was  held  to  be  a  mere  exchange  of  se- 
lurities,  and  therefore  not  recoverable  as  a  payment  by  the  bank- 
rupt in  violation  of  the  act.*®* 

But  one  who  is  himself  in  fault  cannot  recover.  Thus,  if  the 
maker  of  a  note,  given  for  a  fraudulent  consideration  to  induce  the 
payee  to  join  in  a  bankruptcy  composition,  is  compelled  to  pay  it 
to  a  bona  fide  holder,  he  cannot  recover  the  amount  from  the 
payee.***  So,  if  the  acceptor  pays  a  bill  at  the  drawer's  request 
(and  not  as  directed  in  the  bill)  to  an  agent  of  the  holder,  who  paid 
it  over  to  his  principal,  he  cannot  recover  the  amount  from  the  agent 
in  an  action  for  deceit,  on  proof  that  the  agent  did  not  inform  him 
of  facts  as  to  demand  and  dishonor  which  discharged  the  drawer.*®* 
^0,  if  a  bill  is  paid  by  the  acceptor  s  agent  without  being  surren- 
dered, and  the  acceptor,  after  demanding  a  return  of  the  money  or 
the  bill,  takes  from  the  holder  a  receipt  with  a  guaranty  against 
damage  if  the  bill  should  be  presented  again,  he  thereby  waives 
his  right  to  proceed  against  the  payee  for  the  recovery  of  the  money 
paid.*" 

»••  7  Geo.  IV.  c.  32;  Chit  BiUg,  444. 

"•6  Geo.  IV.  c.  16,  S  82;  2  &  3  Vict.  c.  29;  Chit.  BUls.  443;  and  the  former 
of  these  acts  has  been  beld  to  be  retrospective,  Terrington  v.  Hargreaves,  5 
Blng.  489. 

4*1  Hough  V.  Bank,  4  Bias.  349,  Fed.  Cas.  No.  6,721. 

«*2Loin)de0  V.  Anderson,  13  Elast,  130. 

«"  Mlnger  v.  Earle,  82  N.  Y.  393. 

«•«  Johnson  v.  Bank,  5  Rob.  (N.  T.)  554. 

4«B  Alexander  v.  Strong,  9  Mees.  &,  W.  733. 
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Eecovery  for  Forgery. 

§  1486.  Payment  made  on  a  forged  instrument  by  mistake  may 
be  recovered  from  the  party  receiving  it,*®®  although  paid  to  a  hold- 
er in  possession  before  actual  maturity.***^  The  government  may, 
in  like  manner,  recover  payments  made  on  forged  treasury  notes.*** 
But  it  has  been  held  that  a  maker,  who  pays  a  forged  note  to  a  bona 
fide  holder,  should  have  known  his  own  signature,  and  cannot, 
therefore,  recover  the  payment  made.****  And  this  is  true  of  a  bank 
which  pays  its  own  notes  that  have  been  raised,  and  fails  to  return 
them  promptly,*^®  or  pays  forged  notes  purporting  to  be  its  own,  and 
keeps  them  for  some  time  in  its  vaults  without  further  examination, 
although  it  knew  of  other  frauds  practiced  in  its  notes  of  issue.*" 
But  if  a  bank  certifies  a  check,  and,  after  it  has  been  raised,  pays 
it  to  another  bank,  and  charges  it  to  the  drawer,  and  the  alteration 
is  afterwards  discovered  by  the  drawer  when  his  account  is  writ- 
ten up,  the  payment  may  be  recovered  by  the  bank,  which  is  only 
bound  to  know  the  drawer's  signature  and  not  the  body  of  the  in- 
strument.*" And  this  is  so,  although  the  drawee  had  before  re- 
fused to  pay  the  check  because  the  holder  was  not  identified,  and 
had  afterwards  informed  the  holder  to  whom  it  was  credited  that  it 
was  good.*** 

4o«  1  Edw.  Bills  &  N.  270;   2  Pars.  Notes  &  B.  599;    Gombossy  v.  Kalz,  18 
Misc.  Rep.  350,  41  N.  Y.  Supp.  411.    So,  a  payment  made  in  ignorance  of  a 
material  alteration,  Fraker  v.  Little,  24  Kan.  598;  .Bcliert  v.  Piekel,  59  Iowa, 
545,  13  N.  W.  708. 
.  *0T  Welch  V.  Goodwin,  123  Mass.  71. 

4o«  Cooke  V.  U.  S.,  12  Blatcbf.  43,  Fed.  Cas.  No.  3,178;  or  on  a  check  paid 
by  it  on  a  forged  Indorsement,  U.  S.  v.  Clinton  Nat.  Bank,  28  Fed.  357. 

400  The  maker  being  chargeable  in  such  case  with  his  own  negligence,  John- 
ston V.  Bank,  27  W.  Va.  343. 

410  United  States  Bunk  v.  Bank  of  Georgia,  10  Wheat.  333;  Gloucester  Bank 
V.  Salem  Bank,  17  Mass.  33. 

*ii  Gloucester  Bank  r.  Salem  Bank,  17  Mass.  33;  the  bank  having  failed 
five  days  after  payment,  the  notes  remaining  in  its  vaults  for  six  weeks  with- 
out notice  to  the  party  from  whom  tliey  came. 

412  National  Bank  of  Commerce  v.  National  Mechanics*  Banking  Ass^n,  5£f 
N.  Y.  213. 

*  1 3  And  altliough  the  alteration  was  not  detected  until  30  days  after  pay- 
ment   City   Bank   v.   First    Nat.   Bank,   45   Tex.    203.     He   cannot   recover 
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Where  a  bank  pays  a  check  that  has  been  raised,  it  may  recover 
the  amount  paid.***     So,  if  the  drawee  pays  a  forged  check  to  an- 
other bank  in  the  same  city,  relying  (according  to  bank  custom) 
on  the  holder^s  diligence,  without  examining  the  check,  and  return- 
ing it  promptly  on  discovery  of  the  forgery,  it  may  recover  from 
the  bank  which  received  the  money  and  was  guilty  of  negligence  in 
purchasing  the  check.**'    So,  if  the  drawee's  agent  pays  a  bill  with- 
out obtaining  it,  because  it  was  then  in  a  notary's  hands,  upon  an 
agreement  of  the  notary's  clerk  to  send  it  around  the  same  day, 
and  the  draw^ee  afterwards,  on  seeing  the  bill  next  day,  discovers 
the  foi^ery,  and  promptly  demands  repayment,  he  may  recover.**® 
80,  the  drawee  who  pays  a  check,  which  has  been  indorsed  and  de- 
posited and  presented  through  the  clearing  house,  may  afterwards 
sue  the  indorser  on  his  implied  warranty, .  ui>on  discovering  the 
forgery,  when  the  check  was  repudiated  by  the  drawer.**^     And 
notwithstanding  an  agreement  to  credit  checks  in  payment  of  clear- 
ing-house balances,  subject  to  correction,  if  the  paper  proved  not 
to  be  genuine  on  insx)ection,  a  bank  may  recover  a  payment  made 
on  a  forged  certificate,  and  not  discovered  until  after  business 
hours,  if  it  has  been  guilty  of  no  negligence.*** 

§  1487.    But  the  drawee  is  required  to  know  the  drawer'* 

signature,  and  cannot,  therefore,  in  general,  recover  a  payment 
made  by  him  to  the  bona  fide  holder  of  a  forged  draft.***  And  if  he- 
pays  to  a  bona  fide  holder  a  bill  with  a  forged  bill  of  lading  at- 

against  a  mere^Uectlng  agent,  who  held  the  draft  under  an  indorsement  *'for 
coUection/'  and  has  paid  over  the  amount.  National  Park  Banic  V.  Seaboard 
Xat  Bank,  114  N.  Y.  28.  20  N.  E.  (532;  NaUonal  City  Bank  v.  Westcott,  118: 
X.  Y.  468,  23  N.  E.  900.  But,  allter,  if  not  paid  over.  United  States  Nat. 
Bank  v.  National  Park  Bank,  50  Hun,  495,  18  N.  Y.  Supp.  411. 

«i«  White  V.  Bank,  64  N.  Y.  316;  or  the  excess  paid  above  the  original  sum 
drawn.  Oppenheim  v.  Bank  (Sup.)  50  N.  Y.  Supp.  148. 

«is  EUis  V.  Trust  Co.,  4  Ohio  St  628. 

«i<  Goddard  v.  Bank,  4  N.  Y.  147,  affirming  2  Sandf.  (N.  Y.)  247. 

«if  National  Bank  of  North  America  v.  Bangs,  106  Mass.  441. 

«it  AUen  V.  Bank,  50  N.  Y.  12.    * 

«!•  National  Park  Bank  v.  Ninth  Nat  Bank,  46  N.  Y.  77;   Deposit  Bank  of 

<'eorgetown  ▼.  Fayette  Nat  Bank,  90  Ky.  10,  13  S.  W.  339;   Germania  Bank: 

▼.  Bontdl,  60  Minn«  189,  62  N.  W.  327;    First  Nat  Bank  of  Marshalltown 

▼.  ManbaUtown  State  Bank  (Iowa)  77  N.  W.  1045.    But  delay  in  discovering 
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tached,  in  ignorance  of  the  forgery,  he  cannot  recover.**®  So,  if  the 
drawee  of  a  check  pays  it  through  the  clearing  house,  it  cannot  re- 
cover the  payment  on  discovery  of  the  forgery.**^  The  giving  of 
bank  credit  is  a  payment,  and  the  amount  cannot  be  recovered  back 
on  discovery  of  the  forgery  some  months  afterwards,  although  the 
holder  had  been  guilty  of  negligence  in  purchasing  the  check  of  a 
stranger.***  And,  even  where  the  forgery  is  discovered  the  same 
day,  it  has  been  held  that  the  bank,  which  paid  the  check  by  credit- 
ing the  holder,  cannot  recover.***  So,  if  an  acceptor  pays  a  forged 
bill  of  exchange,  he  cannot  recover  the  payment  from  the  holder 
who  received  it.***  In  like  manner,  the  acceptor's  banker  should 
know  his  signature,  and  cannot  recover  a  payment  made  on  a  forged 
acceptance.***^ 

Where,  however,  a  forged  bill  is  paid  to  one  who  indorses  it,  and 
thereby  warrants  its  genuineness,  recovery  may  be  had  on  his  in- 
dorsement.*** But  where  a  bank  pays  a  forged  check  to  another 
bank,  which  indorsed  it,  and  which  had  previously  on  the  same  day 
refused  payment  of  another  check  deposited  with  it  by  the  same 
depositor  and  discovered  later  in  the  day  to  be  a  forgery,  and  had 

tbe  forgery  and  repudiating  the  charge  of  such  check  to  It  by  a  corresix)nding 
bank  does  not  render  the  drawee  bank  liable.  First  Nat.  Bank  v.  First  Nat. 
Bank,  151  Mass.  280,  24  N.  E.  44.  And  the  drawee  is  not  bound  to  know  the 
indorser's  signature.  First  Nat  Bank  v.  Northwestern  Nat  Bank,  152  111. 
296,  38  N.  E.  739. 

420  Hoffman  v.  Bank,  12  Wall.  ISl. 

421  Commercial  &  Farmers'  Nat  Bank  v.  First  Nat.  Bank,  30  Md.  11. 

422  Bank  of  St.  Albans  v.  Farmers'  &  Mechanics*  Bank,  10  Vt  141. 
428  Levy  V.  Bank,  1  Bin.  (Pa.)  27. 

424Byles,  Bills,  339;    2  Daniel,  Neg.  Inst.  254;    Price  v.  Neal,  3  Burrows. 
1354,  1  W.  Bl.  390.     As  to  effect  of  acceptance,  see  $  629,  supra. 

426Benj.  Chalm.  Dig.  art  237;   Chit.  Bills,  442;    Smith  v.  Mercer,  6  Taunt. 
76,  1  Marsh.  453;   Pooley  v.  Brown,  11  C.  B.  (N.  S.)  566. 

4  26  Lennon  v.  Grauer,  2  App.  Div.  513.  38  N.  Y.  Supp.  22;  Third  Nat.  Bank 
of  City  of  New  York  v.  Merchants'  Nat.  Bank,  76  Hun,  475,  27  N.  Y.  Supp. 
1070;  Rouvant  v.  Bank,  63  Tex.  610;  People's  Bank  v.  Franklin  Bank,  8S 
Teun.  299,  12  S.  W.  716;  First  Nat.  Bank  v.  State  Bank,  22  Neb.  769,  36  N.  W. 
289;  or  even  an  indorsement  "Without  recourse,"  Ware  v.  McCormack,  96 
Ky.  139,  28  S.  W.  157,  959.  And  see  §§  752.  1468,  supra.  But  see,  contra, 
Germanla  Bank  v.  Boutell,  60  Minn.  189,  62  N.  W.  327.  But  stamping  a 
draft  "Paid"  before  surrender  is  not  equivalent  to  indorsement  Vogel  v. 
Ball,  69  Tex.  604,  7  S.  W.  101. 
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failed  to  diecloBe  theee  circumstances  to  the  bank  paying  the  check, 
the  payment  may  be  recovered.**^ 


Notice  of  Forgery. 

§  1488.    Payment  of  a  forged  check  cannot  be  recovered,  where 
the  party  paying  neglects  to  give  notice  after  discovering  the  for- 
geiTy  and  the  party  receiving  payment  is  injured  by  losing  his  oppor- 
tunity of  recourse  and  indemnity.*^*    Many  English  cases  hold  that 
notice  must  be  given  upon  the  same  day  on  which  the  forgery  is  dis- 
covered.***    But  if  one  pays  a  bill  for  the  indorser's  honor  upon  a 
forged  indorsement,  and  gives  notice  the  same  day  immediately 
after  discovering  the  forgery  and  in  time  for  notice  of  dishonor  to 
prior  indorsers,  he  can  recover.**®    The  same  rule  controls  the  gov- 
ernment as  a  holder,  and  it  cannot  recover  after  neglecting  for  sev- 
eral months  to  give  notice  of  the  forgery  of  the  indorsement  on 
which  it  made  the  payment.*'^    One  who  receives  counterfeit  bank 
notes  may,  in  like  manner,  recover  the  amount  for  which  they  were 
taken,***  although  they  were  not  presented  and  discovered  to  be 
countaieit  until  the  next  day.*'*    But,  where  a  bank  which  has  re- 
ceived such  notes  fails  to  return  them  to  the  depositor  for  two 
months  after  discovering  the  forgery,  it  cannot  recover.***     So, 
where  such  notes  are  taken  by  an  agent  for  goods  sold,  and  are 

♦"  First  Nat  Bank  of  Qulncy  v.  Rlcker,  71  lU.  439. 

*»»  2  Pare.  Notes  &  B.  598;  but  not,  If  the  holder  is  not  damaged.  Oppen- 
heim  v.  Bank  (Sup.)  50  N.  Y.  Supp.  148. 

*"  Byles.  BUls,  234,  339;  Chit.  Bills,  481;  Story,  Bills,  §  451;  Cocks  v. 
Xasterman.  9  Bam.  &  C.  902;  Jones  r.  Ryde.  5  Taunt  488,  1  Marsh.  157; 
Bruce  v.  Bruce,  5  Tarnit.  495,  note,  1  Marsh.  1(55;  Boyd  v.  Emmerson,  2  Adoi. 
&  E.  184,  4  Key.  &  M.  99;  Kilsby  v.  WiUiams,  5  Barn.  &  Aid.  815,  1  Dow. 
ic  R.  476;  Mather  v.  Maidstone,  18  C.  B.  273.  In  this  last  ease  the  acceptance 
itself  was  forged,  and  it  was  paid  by  the  drawee  after  inspecting  the  signa- 
ture. See  remarks  of  Cowen,  J.,  as  to  the  strictness  of  the  English  rule,  in 
Canal  Bank  v.  Bank  of  Albany,  1  Hill  (X.  Y.)  291. 

«so  Wilkinson  t.  Johnson,  3  Barn.  &  C.  428,  5  Dowl.  &  R.  403. 

**»  U.  8.  V.  CJentral  Nat.  Bank  of  Philadelphia,  6  Fed.  134. 

*»*  Keene  ▼.  Thompson,  4  GUI  &  J.  (Md.)  403. 

"» Young  V.  Adams,  6  Ma.S8.  182. 

«*  PlndaU  V.  Bank,  7  Leigh  (Va.)  617.  So.  too,  Samuels  v.  King.  50  Ind. 
527. 
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immediately  recognized  by  the  principal  to  be  counterfeit,  but  are 
not  returned  for  several  months.***  But,  if  the  forgery  is  not  dis- 
covered for  a  long  time  by  the  purchaser  of  a  note,  he  may  recover 
the  purchase  money  paid,  if  he  has  used  due  diligence,  however 
long  the  time  may  have  been.*'* 

The  diligence  required  is  in  giving  notice  after  discovery,  not  in 
making  discovery.*^^  In  Pennsylvania,  express  provision  is  made 
by  statute  for  recovery  by  an  indorsee  of  the  consideration  paid  to 
an  indorser  on  a  forged  instrument.*'*  In  the  larger  cities  the 
question  of  diligence  is  controlled  to  some  extent  by  bank  and  clear- 
ing-house rules.  But  failure  to  return  a  check  within  the  precise 
time  fixed  by  such  rules,  by  reason  of  a  mistake,  which  caused  a 
brief  delay  without  injury  to  the  holder,  has  been  held  not  to  pre- 
vent a  recovery.*'*  The  subject  of  payment  to  one  who  holds  under 
a  forged  indorsement  has  been  already  considered  in  a  previous  part 
of  this  chapter.**^  The  question  of  liability  for  forged  paper,  on 
the  part  of  one  who  transfers  it  with  or  without  indorsement,  has 
also  been  considered  in  an  earlier  chapter. 

*3B  Raymond  v.  Baar,  13  Serg.  &  R.  (Pa.)  318. 

*8«  Frank  v.  Lanier,  91  N.  Y.  112.  But  see  U.  S.  v.  Clinton  Nat.  Bank,  28 
Fed.  357.  On  the  other  hand,  even  a  few  days'  delay,  if  due  to  the  drawee's 
negligence,  with  a  change  of  position  in  the  meantime  by  the  party  receivinp 
the  payment,  will  prevent  recovery  against  him.  Iron  City  Nat.  Bank  v.  Fort 
Pitt  Nat.  Bank,  159  Pa.  St.  46,  28  Atl.  196. 

••37  Third  Nat.  Bank  v.  Merchants'  Nat.  Bank,  76  Hun.  475,  27  N.  Y.  Supp. 
1070.     As  to  estoppel  by  negligence  in  discovery,  see  $  1782,  infra. 

488  PENNSYLVANIA  (Purd.  Dig.  p.  222.  f  10;   also  Id.  p.  1733,  S  8). 

4  8B  Merchants'  Nat.  Bank  v.  National  Eagle  Bank,  101  Mass.  281;  Mer- 
chants' Nat.  Bank  v.  Nat.  Bank  of  Commonwealth,  139  Mass.  513,  2  N.  E.  89. 

440  See  §  1468,  supra. 
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IV.  Appropria'hon  of  Payment. 

i  1489.   Appropriation  by  Debtor. 

1490.   Implied. 

1491.    Effect 

1492.  Appropriation  by  Creditor. 
14W.    By  Law. 

1496.  To  Oldest  Items. 

1490.  To  Debts  not  Due. 

1497.  To  Interest— Not  Principal. 

149a  To  Debts  Barred  by  Limitation, 

1499.  To  Lawful  Debts. 

1501.   To  ludlTidual  and  Joint  Debts, 

1502.   To  Secured  Debts. 

1503.   To  Debts  with  Surety. 

1506.   To  Bills  and  Other  Debts. 

1300.    Notes  Secured  by  Collateral  Mortgage. 

1507.  Collateral  Claimed  by  General  Creditors. 

Application  by  Debtor. 

§  1489.  The  ordinary  rules  of  application  of  payment  hold  good« 
in  general,  as  to  payment  of  commercial  paper.  The  debtor  mak- 
ing the  payment  has,  in  the  first  instance,  the  right  to  designate 
how  it  shall  be  applied.**^  This  is  true,  of  course,  only  in  the  case 
of  voluntary  payments.***  The  application  should  be  made  by  him 
at  the  time  of  making  the  payment,***  and  it  has  been  held  that 
this  must  be  so.***    But  the  general  rule  seems  to  be  that  he  may 

««i  Byles,  BiUs,  229:  2  Daniel,  Neg.  Inst  275;  2  Pars.  Notes  &  B.  222: 
rpliam  T.  LefaTonr,  11  Mete.  (Mass.)  174;  Wendt  v,  Ross,  33  CaL  650;  Clarice 
T.  Scott,  45  Cal.  86;  Wipperman  v.  Hardy,  17  Ind.  App.  142,  46  N.  E.  537.  So, 
a  payment  by  a  third  person,  under  agreement  with  the  malcer,  must  he  ap- 
plied as  directed  by  him.  Ellis  v,  Allen,  48  Vt.  545.  But  the  application  can- 
not be  changed  after  the  maker's  death  and  after  a  note  is  barred,  so  as  to 
give  effect  to  the  agreement  that  it  might  be  applied  to  that  note.  Coon*s  Ap- 
peal 52  Oonn.  188. 

««2  2  Daniel,  Neg.  Inst  275;  2  Pars.  Notes  &  B.  222. 

**»  2  Bdw.  BUls  A  N.  I  755;  2  Pars.  Notes  &  B.  222;  Thayer  v.  Denton,  4 
3licb.  102;  Howland  t.  Bench,  7  Blackf.  (Ind.)  236;  Calvert  v.  Carter,  18  Md. 
T3;  Crlsler  v.  McCoy,  33  Miss.  445;   Irwin  v.  Paulett,  1  Kan.  418. 

«««  Haynes  t.  Waite,  14  Cal.  446;  Long  v.  Miller,  83  N.  C.  233. 
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make  it  at  the  time  of  payment  or  at  any  time  before  it  is  done 
by  the  creditor.**^  And  it  has  been  said  that  he  may  make  the 
appropriation,  as  between  himself  and  the  creditor,  at  any  time 
before  suit,  but  that  he  must  do  so  within  a  reasonable  time,  as  be- 
tween himself  and  other  interested  parties.*** 

Some  express  word  or  act  is  necessary,  and  a  mere  intention,  not 
communicated  to  the  creditor,  will  be  of  no  effect.**^  And  the 
agreement  of  the  maker  with  the  payee  has  been  held  not  to  be 
r'Hough  without  specific  direction  to  the  agent  through  whom  the 
payment  is  made.**' 


Implied  Appropriation  by  Debtor. 

§  1490.  The  application  of  the  payment  to  a  particular  debt  may 
be  implied  and  proved  by  circumstances.* *•  Thus,  if  the  debtor 
owes  two  bonds,  and  pays  a  sum  exactly  equal  in  amount  to  one  of 
them,  it  will  be  inferred  that  he  intended  the  payment  for  that 
.  one.*°®  And  the  appropriation  may  be  shown  by  another  contract 
between  the  same  parties.***^  Where  the  maker  had  two  notes  in 
the  bank  with  different  indorsers,  and  made  a  payment,  saying  that 
A.'s  note  fell  due  first  and  it  was  for  B.'s  accommodation,  and  h<* 
would  make  B.  pay  it,  it  was  held  to  show  an  appropriation  to  that 
note,  although,  in  fact,  the  other  note  matured  first* *^ 

If  A.  makes  advances  to  B.  on  a  special  consignment,  and  B.  draws 
his  bill  on  A.  on  the  general  account,  and  the  advances  are  charged 
to  that  account,  and  the  bill  is  dishonored  at  maturity,  it  is  a  ques- 
tion for  the  jury  whether  such  course  of  dealing  excludes  the  con- 
signment from  the  general  account.**^'     So,  where  advances  were 

445  Huffman  v.  Cauble,  86  Ind.  591;   Bell  v.  Bell,  20  S.  C.  34.  * 

446  2  Daniel,  Neg.  Inst.  276;  2  Pars.  Notes  &  B.  224. 

44  7  Long  V.  Miner,  93  N.  C.  233;  Davis  Sewing  Mach.  Co.  v.  Buckles,  89  111. 
237;  Banco  De  Lima  v.  Anglo-Peruvian  Bank,  8  Ch.  Dlv.  160. 

448  Home  V.  Bank,  32  Ga.  1. 

449  Chit.  Bills,  465;  2  Edw.  BiUs  &  N.  §  757;  2  Pars.  Notes  &  B.  222;   Mitch- 
ell V.  Dan,  4  GUI  &  J.  (Md.)  361;  Howland  v.  Bench,  7  Blackf.  (Ind.)  23(5. 

4  80  Robert  v.  Gamie,  3  Caines  (N.  Y.)  14. 

451  Stone  V.  Talbot,  4  Wis.  463.     So,  by  a  parol  agreement  to  pay  out  of  a 
particular  fund.     McGuffey  v.  Johnson,  9  Lea  (Tenn.)  555. 
4B2  West  Branch  Bank  v.  Moorehead,  5  Watts  &  S.  (Pa.)  542. 
458  Gumming  y.  Sband,  29  L.  J.  Exch.  129. 
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made  to  A.  to  purchase  rosin,  under  an  agreement  that  he  should 
pay  by  a  bill  draivn  against  it,  and  the  purchaser  shipped  the  rosin 
to  C.  and  dre-w  a  bill  in  favor  of  the  seller,  notifying  C.  of  it  and 
requesting  bim  to  protect  it,  and  C.  applied  the  rosin  to  an  old  ac- 
count against  A.,  and  refused  to  accept  the  bill,  it  was  held  to  be 
a  queBtion  for  the  juiy  whether  sending  the  draft  in  such  letter 
to  C.  amounted  to  an  instruction  to  him  to  apply  the  rosin  upon  the 
draft  by  the  custom  of  merchants.*'* 

Appropriation  by  Debtor— Effect. 

§  1491-  In  applying  a  payment  the  debtor  may  prefer  the  prin- 
cipal of  his  debt  to  the  interest* '^'^  But  if  he  directs  it  to  be  ap- 
plied on  a  note,  and  expressly  refuses  to  pay  the  damages,  it  can- 
not be  applied  by  the  creditor  on  account  of  the  damages.***®  So, 
the  debtor  may  apply  the  payment  to  a  note  which  is  secured,  al- 
though the  creditor  had  another  note  which  was  not  secured.* ^^ 
Or  he  may  apply  it  to  a  note  in  preference  to  an  open  account.* '^^ 
But  when  funds  of  a  depositor  have  been  applied  by  a  bank  to  a 
note  held  by  it,  made  by  him  individually,  he  cannot  direct  a  change, 
and  have  the  credit  applied  to  another  note  not  charged  in  his 
general  account,  but  drawn  by  him  in  an  official  capacity.*^* 
Where  a  payment  is  appropriated  at  the  time  by  the  consignor  to  the 
debt  of  a  third  party,  and  he  is  notified  of  it,  the  consignor  can- 
not afterwards  change,  and  apply  the  same  payment  to  a  debt  of 
the  consignee.*** , 

If  the  debtor  makes  an  appropriation  of  the  payment,  it  will  bind 
his  surety  as  well.***    And,  on  the  other  hand,  an  appropriation 

«B«Baiik  of  New  Hanover  v.  Williams,  79  N.  C.  129.  But  see  Keller  v. 
Orr,  106  Ind.  406. 

««s  PlDdaU'8  Ex*x  V.  Bank,  10  Leigh  (Ya.)  484;  Tooke  v.  Bonds,  29  Tex.  419. 

**«  Ronjon  v.  Latham,  27  N.  0.  551. 

«•?  Robinson  v.  Doolittle,  12  Vt.  256;  City  Discount  Go.  v.  McLean,  L.  R.  9 
C.  P.  692;  and  irrespective  of  the  fact  that  some  of  the  bills  were  guarajitied 
and  that  the  guarantor  was  not  a  party. 

4ftt  Champenois  v.  Fort,  45  Miss.  355;  but  not  after  a  different  application 
by  the  creditor,  Marshall  v.  Sloan,  26  Ark.  513. 

45t  National  Mahaiwe  Bank  v.  Peck,  127  Mass.  298. 

««•  Hankey  v.  Hnnter,  Peake,  Add.  Gas.  107. 

4<i  Allen  V.  Jones,  8  Minn.  202  (Oil.  172). 
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made  by  the  debtor  may  be  enforced  in  favor  of  his  creditor,  in 
disregard  of  a  different  agreement  between  the  creditor  and  the 
surety.**^ 

If  a  remittance  is  made  to  a  bank  on  account  of  an  acceptance 
payable  at  the  bank,  it  cannot  be  afterwards  applied  by  the  bank 
to  another  account  of  the  sender.***  And,  if  a  payment  is  appro- 
priated by  the  bank  to  the  wrong  bill,  it  will  be  liable,  in  general, 
to  the  holder  of  the  bill,  which  should  have  been  paid.***  In  like 
manner,  the  acceptor  will  be  liable  to  the  holder  for  misappropri- 
ating the  payment  by  the  drawer  from  the  purpose  designated  by 
him  to  another  acceptance  for  the  drawer  s  accommodation,  which 
he  was  obliged  to  pay.*** 

Application  by  Creditor. 

§  1492.  If  the  payment  is  not  appropriated  by  the  debtor,  it  may 
be  applied  by  the  creditor.***  But  he  cannot  appropriate  the  pay- 
ment in  a  manner  to  injure  the  debtor.**^  His  right  to  make  such 
application  is  not  lost  by  failure  to  exercise  it  immediately.***  He 
may  do  so  at  any  time  before  suit,**"  and  without  further  notice 

462  Trentman  v.  Fletcher,  100  Ind.  105. 
*«3  Johnson  v.  Robarts,  10  Ch.  App.  505. 

464  Chit.  Bms,  446;   Rogers  v.  KeUy,  2  Camp.  123. 

465  Patty  V.  Milne,  16  Wend.  (N.  Y.)  557. 

466  Chit.  Bills.  453;  2  Daniel,  Neg.  Inst.  276;  2  Edw.  Bills  &  N.  8  755;  2  Pars. 
Notes  &  B.  223;  Mayor  of  Alexandria  v.  Patten,  4  Cranch,  317;  Mitchell  v. 
Dall,  4  Gill  &  J.  (Md.)  361;  Washington  Bank  v.  Prescott,  20  Pick.  (Mass.) 
339;  Howland  v.  Kench,  7  Blackf.  (Ind.)  236;  Middleton  v.  Frame,  21  Mo. 
412;  Waterman  v.  Younger,  49  Mo.  413;  Fargo  v.  Buell,  21  Iowa,  292;  Mc- 
Farland  v.  Lewis,  3  111.  344;  Davis  Sewing  Mach.  Co.  t.  Buckles,  80  IlL  237; 
Wendt  V.  Ross,  33  Cal.  (uy);  Calvert  v.  Carter.  18  Md.  73:  Crisler  v.  McCk)y» 
33  Miss.  445;  Holmes  v.  Pratt,  34  Ga.  558;  Fargo  v.  Jennings,  8  S.  D.  99,  65 
N.  W.  433.  So,  the  holder's  agent  may  apply  it  with  his  consent,  under  au 
original  authority  or  subsequent  ratification.  Willis  v.  White,  73  N.  C.  484. 
But  the  creditor  cannot  receive  the  payment  and  refuse  to  apply  it  as  di- 
rected by  the  debtor.  Wetherell  v.  Joy,  40  Me.  325.  So,  where  the  money 
is  furnished  and  the  application  directed  by  the  surety,  and  it  is  actually  paid 
over  by  the  principal,  who  assents  to  the  misapplication.  Reed  v.  Board- 
man,  20  Pick.  (Mass.)  441. 

467  2  Pars.  Notes  &  B.  224;  Bonnell  v.  Wilder,  67  lU.  327. 
4  88  Mayor  of  Alexandria  v.  Patten,  4  Cranch.  317. 

469  Byles.  BiUs,  230;   Chit.  BiUs,  456;  Haynes  v.  Waite,  14  Gal.  446. 
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than  the  suit  itself.*^®    It  should  be  made,  however,  within  a  rea- 
sonable time.*'* 

11  the  creditor  receives  a  general  payment  on  acconnt  of  two 
debts,  which  are  secured  by  different  liens,  he  cannot  appropriate 
it  at  the  time  of  trial  to  a  lien  which  he  had  in  the  meantime  suf- 
fered to  expire.*^*    When  the  appropriation  has  once  been  made 
by  the  creditor,  it  cannot  be  changed.*'*    But  such  an  appropria- 
tion, made  without  the  knowledge  or  consent  of  the  debtor,  is  not 
prima  facie  such  a  new  promise  on  his  part  as  will  stop  the  running 
of  the  statute  of  limitations/'* 

§  14d3.  The  creditor  in  appropriating  a  payment  may  pre- 
fer a  simple  debt  to  a  specialty.*'*  Or  he  may  apply  a  payment  on 
two  bonds,  which  are  both  due;  *'•  or  to  the  last  maturing  of  two 
acceptances,  although  the  drawers  are  different  persons.*"  Under 
the  bank  custom  of  applying  a  customer's  money  to  the  payment 
of  his  notes  at  their  maturity,  a  bank  will  not  be  liable  to  the  maker, 
if  it  applies  a  deposit  (which  was  made  without  specific  directions 
and  after  the  dishonor  of  one  note  for  want  of  funds)  to  a  note  which 
matured  two  days  later;  and  the  indorser  of  the  first  note  cannot 
•      set  up  that  it  was  paid  by  the  deposit.*'* 

4T0  Simson  v.  Ingham.  2  Barn.  &  C.  65;  Haynes  v.  Waite.  14  Cal.  446.  But 
a  private  memorandum  is  not  sufficient.  Chit  BUls,  456;  2  Bdw.  Bills  &  N. 
I  761;  2  Pars.  Notes  &  B.  228;  Simson  y.  Ingham,  supra. 

«Ti  McDaniel  y.  Barnes,  5  Bush    (Ky.)  183. 

47  2  Barker  t.  Conrad,  12  Serg.  &  R.  301. 

4T«2  Daniel,  Neg.  Inst.  277;  2  Bdw.  Bills  &  N.  §  755;  2  Pars.  Notes  &  B. 
224,  226;  Sweeney  v.  Pratt,  70  Conn.  274,  39  AtL  182.  If  It  is  collateral  bills 
to  be  collected,  they  are  not  to  be  applied,  and  do  not  constitute  payment 
untU  so  coUected.     Hatch  v.  Hutchinson,  64  Ark.  119,  40  S.  W.  578. 

«74  Byles,  Bills,  231.  Especially  where  the  payment  was  indorsed  after  the 
statute  of  limitations  had  barred  the  note  and  in  the  holder's  own  interest, 
and  had  been  applied  when  received,  three  years  before,  to  a  book  account 
between  holder  and  indorser,  although  made  by  a  debtor  of  the  maker  to  the 
holder  on  account  of  the  note  under  an  agreement  that  he  might  apply  it  to 
the  book  account.     Coon's  Appeal,  52  Conn.  186. 

*TiChlt.  Bills,  454;  Manning  v.  Westeme,  2  Vem.  606;  Peters  v.  Anderson. 
5  Tannt  597;  or  to  several  notes  9ro  rata.  Young  y.  Alford,  118  N.  C.  215, 
23  S.  E.  973;   or  to  a  judgment.  Brazier  v.  Bryant,  2  Dowl.  477. 

«7«  Smith  V.  Screven,  1  McCord  (S.  C.)  368. 

«77  McCnne  v.  Belt,  45  Mo.  174. 

«Ts  National  Bank  of  Newburgh  v.  Smith,  5  Hun  (N.  Y.)  183. 
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And  the  creditor  may  apply  a  general  payment  to  a  note  which 
is  not  in  suit  rather  than  to  one  which  is,  if  both  are  due/^*  but 
he  cannot  apply  it  to  a  note  which  is  not  yet  due.**®  If  he  receives 
a  general  payment  on  several  notes,  after  transferring  one  of  them 
without  recourse,  he  may  apply  the  payment  to  those  retained  by 
him.*"^  So,  if  he  has  deposited  one  check  and  holds  others  (which 
have  been  dishonored  without  his  knowledge),  a  general  payment 
made  to  him  by  the  drawer  may  be  credited  on  the  latter.*®* 


Application  by  Law. 

§  1494.  When  neither  party  appropriates  the  payment.  It  will  be 
applied  by  law  according  to  principles  of  justice,  regard  being  had 
to  the  presumed  intention  of  the  parties.*'*  And  it  has  been  said 
that  the  law  will  make  the  appropriation  to  the  debt  which  is  most 
burdensome  to  the  debtor,  e.  g.  to  one  which  bears  interest,  where 
the  other  does  not.***  If  the  payment  is  made  on  a  running  ac- 
count, it  will  be  applied  to  the  oldest  items,***  an  earlier  legal  debt 
being  preferred  to  a  later  equitable  one.***  And  a  surety  may  in- 
sist on  the  application  of  such  payment  to  the  oldest  items.**' 

*79  Allen  V.  Kimball,  23  Pick.  (Mass.)  473.  And  appropriation  to  a  note 
not  in  suit,  maturing  the  day  the  payment  was  made,  may  be  shown  by 
taking  Judgment  on  the  other  note  already  in  suit.  Bobe  v.  Stickney,  36  Ala. 
482. 

480  2  Daniel,  Neg.  Inst.  276;  2  Edw.  Bills  &  N.  §  755;  2  Pars.  Notes  &,  B.  227. 

481  Briggs  V.  WlUiams,  2  Vt  283. 

482  The  other  check  having  been  lost  by  the  bank  and  no  notice  given. 
Shipsey  v.  Bank,  59  N.  Y.  485. 

48  8  2  Daniel,  Neg.  Inst.  277;   2  Edw.  Bills  &  N.  §  758;   2  Pars.  Notes  &  B. 
227,  231;  Lingle  v.  Ck)ok,  32  Grat.  (Va.)  262. 
484  Byles,  BUls,  229;  2  Edw.  Bills  &  N.  %  757;   2  Pars.  Notes  &  B.  229. 

486  Byles,  BiUs,  230;  Chit.  BiUs,  455;  2  Daniel,  Neg.  Inst.  277;  2  Edw.  BiUs^ 
&  N.  §  759;  2  Pars.  Notes  &  B.  230;  Mills  v.  Fowkes,  5  Bing.  N.  C.  461;  U. 
S.  V.  Kirkpatrick,  9  Wheat.  720;  Sheppard  v.  Steele,  43  N.  Y.  52,  3  Lans.  (N. 
Y.)  417;  Thurlow  v.  GUmore,  40  Me.  378;  Shedd  v.  Wilson,  27  Vt  478;  Wendt 
V.  Ross,  33  Cal.  650;  Scott  v.  Cleveland,  33  Miss.  447;  Smith  v.  Loyd,  11 
Leigh  (Va.)  512;  Sprague  v.  Hazenwinkl^  53  lU.  419;  Harrison  t.  Johnston, 
27  Ala.  445;  Howard  v.  McGaU,  21  Grat.  (Va.)  205;  McKenzle  v.  Nevius,  22 
Me.  138. 

48<  Chit.  BiUs,  454;   Goddard  v.  Hodges,  1  Cromp.  &  M.  33. 

487  Jones  V.  U.  S.,  7  How.  681. 
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Where  there  are  two  attachments  on  a  note  in  favor  of  different 
plaintiffs,  a  general  payment  made  to  the  attorney  must  be  applied 
to  the  earlier  attachment*'*  So,  where  several  installments  are 
due  on  a  bendy  a  general  payment  should  be  applied  to  the  one  that 
matured  first.*'*  And  if  the  debtor  owes  several  notes,  which  are 
all  due  and  all  dated  on  the  same  day,  the  payment  should  be  ap- 
plied to  principal  and  interest  of  that  which  matured  first  before 
paying  the  interest  on  the  later  one.**^ 

Application  to  Oldest  Items. 

§  1495.  The  rule  applying  payments  on  an  account  to  the  earliest 
itans  will  be  followed,*'*  irrespective  of  the  fact  that  some  of  the 
items  are  secured  by  a  guaranty  and  others  not,*'*  or  by  a  lien.*®' 
In  Indiana  it  is  said  that  the  law  vtdll  appropriate  a  payment  to  the 
oldest  item  or  the  most  precarious.*'*  And  the  oldest  items  in  a 
partnership  account  are  preferred,  although  the  firm  has  been' 
changed,  during  the  running  of  the  account,  by  the  death  or  re- 
tirement of  a  partner;*"*  or  by  dissolution;  *'•  or  by  the  incoming 

*«•  Carpenter  v.  Goln,  19  N.  H.  479. 

4«i  Seymour  ▼.  Sexton,  10  Watts  (Pa.)  255.     But  the  creditor  may  apply  the 
proceeds  of  collateral  sold  to  any  matured  instaUment  of  the  note  secured. 
Draper  t.  Mann,  117  Mass.  499;  Saunders  v.  McCarthy,  8  Allen  (Mass.)  42. 
«»o  MUUer  y.  Leflore,  32  Miss.  634. 

«•!  So,  as  to  application  of  collateral,  Thompson  v.  Bank,  113  N.  T.  326,  21 
N.  E.  07;  but  several  notes  wiU  be  treated  as  one  and  reduced  pro  rata,  where 
they  grow  out  of  one  transaction,  Eyle  v.  Catholic  Church,  36  La.  Ann.  310; 
and  especially  if  they  are  written  on  one  paper,  and  not  severed,  Sanborn  y. 
Cole,  63  Yt  580,  22  AiL  716. 

«t3  The  later  item  being  unsecured,  Strange  y.  Lee,  3  East,  4S4;  Hargroves 
y.  Cooke,  15  Ga.  321;  the  later  item  being  secured,  Kirby  y.  Duke  of  Marl- 
borough, 2  Maule  &  S.  18.  So,  although  payment  of  the  oldest  item  relieves 
a  surety.    Blackmore  y.  Granbery,  98  Tenn.  277,  39  S.  W.  229. 

«>3  Worthley  y.  Emerson,  116  Mass.  374. 

«•«  King  y.  Andrews,  30  Ind.  429. 

«••  Clayton's  Case,  1  Mer.  604. 

«••  Jackson  v.  Johnson,  11  Hun  (N.  Y.)  509;  Fairchlld  y.  Holly,  10  Conn. 
175.  So,  a  partnership  note  taken  up  by  the  payee  after  dissolution,  and 
charged  by  consent  to  the  account  of  the  continuing  partner,  will  be  extin- 
guished, if  reached  by  a  general  payment  on  the  account,  and  the  retiring 
partner  will  be  discharged.    Allcott  y.  Strong,  9  Cush.  (Mass.)  323. 

(2155) 


§  1497 


PAYMENT. 


(Ch.  40 


of  a  new  partner.**^  And  a  payment  may  be  applied  by  the  debtor 
to  an  old  partnership  account,  although  it  is  credited,  by  the  party 
I'tceiving  it,  to  a  subsequent  individual  account  against  the  same 
debtor."* 

Application  to  Debts  not  Due. 

§  1496.  A  bank  cannot  apply  the  deposits  of  its  customer  to  a 
debt  which  has  not  yet  become  due.***  So,  the  proceeds  of  goods 
in  the  hands  of  a  consignee,  who  has  accepted  bills  for  the  con- 
signor's accommodation,  cannot  be  appropriated  by  him  to  such 
paper  as  has  not  matured,  other  acceptances  being  due.*®®  And  the 
law  will  appropriate  a  payment  to  debts  which  are  due,  and  not  to 
those  that  are  not  due.*'®^  So,  if  a  demand  note  is  intended  for  a 
continuing  security,  a  deposit  subsequently  made  cannot  be  applied 
by  the  holder  to  satisfy  it."®* 

If,  however,  payment  is  expressly  made  on  a  note  which  is  not 
yet  due,  it  will  be  appropriated  by  law  to  the  principal  of  the 
note.*^®'  But  where  a  note  is  made  by  A.  and  B.,  payable  in  in- 
stallments, and  is  only  due  in  part,  and  the  same  holder  has  an- 
other note  indorsed  by  A.  alone  to  secure  his  share  of  the  first  note, 
a  payment  made  by  him  will  be  aK>lied  to  installments  not  due  on 
that  note  rather  than  to  other  installments  in  discharge  of  B.'s 
share  of  the  first  note.'®* 


Application  to  Interest. 

§  1497.  A  payment  is  to  be  appropriated  to  interest  first,  and  aft- 
erwards to  principal  due.**®**     And  some  statutes  provide  expressly 

<»7  Geake  v.  Jackson.  36  Law  J.  C.  P.  108;  Morgan  v.  TarbeU,  28  Vt.  498. 

4»8  Sherwood  v.  Haight,  26  Conn.  432. 

<»»  Jordan  v.  Bank,  74  N.  Y.  467. 

BOO  Parks  v.  Ingram,  22  N.  H.  283. 

501  Cloney  v.  Richardson,  34  Mo.  370;  Donally  v.  Wilson,  5  I^elgh  (Va.)  329; 
Bobe  V.  Stickney,  36  Ala.  482;  Bacon  v.  Brown,  1  Bibb  (Ky.)  334;  Byrne  v. 
Grayson,  15  La.  Ann.  457. 

002  Pease  v.  Hirst,  10  Barn.  &  C.  122. 

60  8  Starr  v.  Richmond,  30  lU.  276. 

604  Shaw  V.  Pratt.  22  Pick.  (Mass.)  305. 

606  2  Daniel,  Neg.  Inst.  277;  2  Pars.  Notes  &  B.  228;  Frazier  v.  Hyland, 
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for  application  of  partial  payments  in  the  first  instance  to  inter- 
est"*    If  the  interest  is  payable  in  annual  installments,  which  are 
then  funded  and  draw  interest,  a  payment  will  be  applied  first  to 
interest  InBtallmentB  which  are  due  and  the  interest  accrued  on 
them,  then  to  interest  accrued  on  the  principal  since  the  last  install- 
ment, and  finally  to  the  principal.*®^     Payments  on  a  note  will  be 
applied,  in  like  manner,  first  to  interest,  and  then  to  the  princi- 
pal.***     If  the  payment  is  made  before  the  paper  matures,  it  will 
be  applied  to  the  interest  only,  if  it  does  not  exceed  it,  and,  if  it 
exceeds  the  interest  accrued,  then  to  the  principal  and  interest."** 
So,  where  dividends  are  received  from  the  several  estates  of  the 
acceptor  and  indorser  of  a  bill,  they  will  be  applied  first  to  the 
interest  and  then  to  the  principal.*^^*    Where  the  principal  is  not 
due,  and  the  interest  is  due,  the  payment  will,  of  course,  go  first  to 
satisfy  the  interest*** 

But  the  debtor  may  appropriate  the  payment,  in  his  discretion, 
to  the  principal  rather  than  the  interest."**    And  if  money  is  re- 
ceived from  several  diflPerent  makers  of  a  joint  and  several  note, 
onder  an  agreement  to  apply  it  to  their  shares,  it  will  be  applied 

1  Har.  &  J.  (Md.)  d8;  Stewart  v.  Stebbins.  30  Miss.  66;  Howard  v.  McCall  21 
<inx.  (Va.)  206;  Lash  v.  Edgerton,  18  Minn.  210  (Gil.  210);  McFadden  v.  For- 
lier.  20  111.  509;   Anderson  v.  Perkins,  10  Mont.  154.  25  Pac.  02. 

"•ALABAMA  (Code,  i  1753);  MISSISSIPPI  (Ann.  CJode,  S  2351);  VER- 
MONT (V.  S.  i  2302).  And  if  the  annual  interest  is  capitalized,  as  in  Ver- 
mont, payments  are  applicable  first  to  the  simple  interest,  then  to  the  interest 
on  Interest  and  lastly  to  the  principal.     Id.  §  2303. 

•oTAnketel  ▼.  Converse.  17  Ohio  St.  11;  Vaughan  v.  Kennan.  38  Ark.  114. 
If  no  interest  Is  due,  it  wUl  be  applied  to  the  principal,  Ross  v.  Rees  (Ky.)  43 
R.  W.  215;  but  only  after  paying  all  accrued  interest,  Monroe  v.  Fohl,  72  Cal. 
568,  14  Pac.  514. 

•••  Merchants'  Bank  y.  Freeman,  15  Hun  (N.  Y.)  3r>»;  Hampton  v.  Dean,  4 
Tex.  455;  Hearn  ▼.  Cutberth,  10  Tex.  216. 

»••  De  Bruhl  v.  Neuffer,  1  Strob.  (S.  C.)  426;  Hart  v.  Dorman,  2  Fla.  445, 
orerroUng  Houston  t.  Crutcher,  31  Miss.  51. 

•!•  In  re  Joint  Stock  Discount  Co.,  L.  R.  10  Eq.  11. 

•11  Jencks  y.  Alexander,  11  Paige  (N.  Y.)  610;  Spires  ▼.  Hamot,  8  Watts  & 
S.  (Pa.)  17.  So,  on  a  bond  and  mortgage.  Righter  v.  Stall,  3  Sandf .  Ch.  (X. 
Y.)  608. 

BIS  Miller  y.  TreyUlan,  2  Rob.  (Va.)  1.  And,  if  he  does  so  to  its  entire  ex- 
tinguishment, It  wiU  extinguish  the  accrued  interest.  Peck  y.  Association,  21 
Misc.  Rep.  84,  46  N.  Y.  Supp.  1042. 
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pro  rata  to  principal  and  interest,  rather  than  to  the  interest  due 
on  the  whole  note."^' 

Debts  Barred  by  the  Statute  of  Limitations. 

§  1498.  In  general,  a  payment  will  not  be  applied  to  a  debt  which 
is  barred  by  the  statute  of  limitations,  if  there  is  any  other  debt  to 
apply  it  to.°^*  And,  even  though  a  payment  is  made  to  be  credited 
**on  some  of  the  claims  held  by  you,"  it  cannot  be  applied  to  a  bond 
which  is  outlawed,  so  as  to  take  it  out  of  the  statu te.*^^'  So,  if  a 
payment  is  made  generally  on  several  notes,  it  cannot  be  applied  in 
part  to  one,  which  was  already  barred,  unless  it  exceeds  the  amount 
of  the  others.*'^*  But  where  personal  property  is  transferred  to  pay 
certain  notes,  it  will  be  applicable  to  all,  including  those  which  iire 
barred  by  the  statute.  "^^^  And  payments  may  be  applied  to  items 
that  are  about  to  become  barred,  so  as  to  save  the  statute.*^^*  So, 
a  creditor  may  appropriate  payment  on  an  account  to  interest,  in 
order  to  take  the  items  out  of  the  statute."**  And  he  may  appro- 
priate it  to  a  note  which  is  not  barred  rather  than  to  one  which  is, 
and  thereby  take  it  out  of  the  statute.*** 

Application  to  lia'w^fiil  Debts. 

§  1499.  In  making  an  appropriation  of  payment  the  law  always 
prefers  a  lawful  to  an  unlawful  debt;  ***   or  an  absolute  debt  to  a 

618  Donaldson  v.  Cothran,  60  Ga.  603. 

014  Byles,  Bills,  231;  2  Daniel,  Neg.  Inst.  278;  Pond  v.  Williams,  1  Gray 
(Mass.)  630.  But  see,  contra,  where  all  are  on  one  sheet  and  not  severed. 
Sanborn  v.  Cole,  63  Vt.  590,  22  Atl.  716. 

616  Armistead  v.  Broolse,  IS  Ark.  521. 

616  state  Bank  v.  Wooddy,  10  Ark.  638. 

617  Taylor  v.  Foster,  132  Mass.  30. 

618  Robinson's  Adm'r  v.  Allison,  36  Ala.  525;  Taylor  v.  Coleman,  20  Tex.  772. 

619  Worthington  v.  Grimsditch,  7  Q.  B.  479. 

620  Xash  V.  Hodgson,  6  De  Gex,  M.  &  G.  474. 

621  Byles,  Bills,  231;  Chit.  Bills,  455;  2  Pars.  Notes  &  B.  231;  Wright  v. 
Laing,  3  Bam.  &  C.  165;  e.  g.  to  the  original  note,  where  one  who  had  as- 
sumed the  maker's  debt  had  made  the  payment  by  mistake  on  a  renewal, 
which  the  payee  had  fraudulently  diverted  to  his  own  use  without  surrender 
of  the  original,  Commercial  Bank  v.  MacDougaU  &  Southw^ick  Co.,  8  App. 
Div.  1,  40  N.  Y.  Supp.  189. 
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debt  that  is  merely  collateral.*^"  The  creditor  may  apply  the  pay- 
ment to  an  equitable  debt,*^"  or  to  an  unstamped  bill-/"  but  not 
to  a  debt  wbich  the  debtor  has  declared  that  he  would  not  pay  '^until 
compelled  by  law.''  »*•. 

It  has  been  held  that  the  payment  should  be  applied  to  illegal 
items^  which  are  due  and  not  objected  to,  rather  than  to  legal  items, 
^'hicb  are  not  due.***    If  it  has  been  appropriated  by  the  debtor  to 
a  claim  which  is  not  a  legal  one,  it  cannot  afterwards  be  changed 
mthont  consent.'*^     But,  if  the  application  is  made  by  the  cred- 
itor, it  must  be  to  a  lawful  claim,  e.  g.  not  to  one  which  is  usuri- 
ous.***   Thus,  it  should  be  applied  to  the  principal  of  a  debt  which 
is  lawful  rather  than  to  the  usurious  interest  agreed  on."**    If  one 
of  two  debts  is  unlawful  for  usury,  and  the  other  not,  the  debtor 
may  apply  the  payment  to  the  former,  but  the  creditor  is  not  at 
liberty  to  do  so.***    But  if  a  payment  is  made  generally  on  a  usuri- 
ous note  secured  by  mortgage,  and  its  collection  is  not  prohibited 
by  law  for  usury,  it  will  be  presumed  that  the  payment  was  to  be 
so  applied.*** 

§  1500.    If  an  account  is  made  up  of  illegal  items  (e.  g.  for 

the  sale  of  liquor),  and  others  that  are  legal,  payment  will  be  ap- 
plied to  the  latter.***  But  where  two  notes  are  given,  and  one  is 
in  part  for  an  uncollectible  and  unlawful  liquor  account,  the  cred- 
itor may  apply  the  payment  to  that  note.***  And  it  has  been  held 
that  a  payment,  made  on  a  general  account,  may  be  applied  to  such 

* 

>»Bank  of  Portland  v.  Brown,  22  Me.  205. 

"•  Bosanquet  v.  Wray,  6  Taunt.  597,  2  Marsh.  319. 

"« Biggs  Y.  Dwight,  1  Man.  &  R.  308. 

»*»  Tayloe  v.  Sandiford,  7  Wheat.  13.     But  see  Byles,  BlUs,  221;   Williams 
V.  Griffith,  5  Mees.  &  W.  300. 

"•  CaldweU  v.  Wentworth,  14  N.  H.  431. 

»27  Hubbell  V.  Flint,  15  Gray  (Mass.)  550. 

»2»  Brown  V.  Lacy,  83  Ind.  436;   Smith  v.  Coopers,  9  Iowa,  376;   Parchman 
T.  McKlnney,  12  Smedes  &  M.  (Miss.)  631;    Greene  v.  Tyler,  39  Pa.  St.  361. 

»»•  Duncan  v.  Helm,  22  La.  Ann.  418;   Stanley  v.  Westrop,  16  Tex.  200. 

>*•  Rohan  y.  Hanson,  11  Cosh.  (Mass.)  44.     But  see,  contra,  as  against  the 
debtor  himself,  Backley  v.  Pearce,  1  Kelly  (Ga.)  241. 

5»i  GUI  V.  Rice,  13  Wis.  549. 

»»*  Solomon  v.  Dreschler,  4  Minn.  278  (GU.  197):   Hilton  ▼.  Burley,  2  N.  H. 
198. 

»*3  Croickahank  y.  Rose,  1  Moody  &  R.  1(X),  5  Car.  &  P.  19. 
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items  for  liquor  sold,  although  the  payment  amounts  to  more  than 
those  items  and  is  less  than  the  other  items  of  the  account."* 

If  the  debtor  has  received  a  discharge  in  bankruptcy,  of  which 
the  creditor  had  no  notice,  a  payment  on  general  account  may  be 
applied  to  items  preceding  the  discharge/"  On  the  other  hand,  if 
the  creditor  holds  two  notes  of  the  debtor  with  different  indorsers. 
although  one  of  the  indorsers  is  bankrupt,  the  payment  by  the  mak- 
er must  be  applied  pro  rata  to  the  two  notes.*** 

But  the  holder  of  a  note  may  apply  the  proceeds  of  a  collateral 
mortgage  to  installments,  as  to  which  the  indorser  was  discharged 
by  want  of  notice.*^*^ 


Individual  and  Joint  Debts. 

§  150r.  Where  the  creditor  holds  two  debts,  on  one  of  which  the 
debtor  is  alone  liable  and  on  the  other  of  which  he  is  liable  as  a 
joint  maker  or  as  a  principal  debtor  with  a  surety,  a  payment  made 
by  the  debtor  will  be  applied  to  his  individual  debt  first."*  In  this 
respect  the  common  law  is  said  to  be  unlike  the  civil  law,  consid- 
ering the  interest  of  the  creditor,  and  therefore  appropriating  the 
payment  to  the  debtors  individual  note  rather  than  to  a  joint 
note.**® 

So,  where  the  holder  of  two  such  notes  is  secured  by  a  collateral 
mortgage,  and  the  proceeds  are  not  sufficient  to  cover  both  notes, 
the^  holder  is  not  obliged  to  apply  them  to  the  two  pro  rata,  but  may 
appropriate  them  entirely  to  the  individual  note.**®  And,  when  a 
creditor  has  once  made  an  appropriation  in  that  way,  he  cannot  aft- 
erwards change  it  at  the  maker's  request,  so  as  to  affect  the  rights 

«a<  Philpott  V.  Jones.  2  Adol.  &  E.  41.  But  see  Gammon  v.  Plalsted.  51  N. 
H.  444. 

5»o  Hill  V.  Robblns,  22  Mich.  475. 

B»«  Bank  of  North  America  v.  Meredith,  2  Wash.  C.  C.  47,  Fed.  Cas.  No.  893. 

B«T  Fitchburg  Mut.  Ins.  Co.  v.  Davis,  121  Mass.  121;  Gamp  v.  Smith.  13« 
N.  Y.  187,  32  N.  E.  640.  So,  where  there  is  a  Joint  debt  on  open  account  se- 
cured in  part  by  the  individual  note  and  mortgage  of  one.  Frldley  v.  Bowen. 
103  111.  633.     But  see  Coleman's  Ex'r  v.  Tully's  Adm'r,  7  Bush   (Ky.)  72. 

088  Plomer  v.  Long,  1  Starkie,  153. 

88 »  Moss  V.  Adams,  39  N.  C.  42. 

8<o  Small  V.  Older,  57  Iowa,  326,  10  N.  W.  734. 
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of  an  indoTser  of  the  several  notes.**^    And  where  one  has  made  two 

notes,  one  aa  an  individual  and  one  as  an  administrator,  a  general 

payment  "on    tbe   note'*  will  be  applied  to  the  former.*^**    So,  a 

payment  by  A.  ^will  be  applied  to  his  note  given  for  his  own  debt, 

rather  than  to  an  earlier  one  given  by  him  for  a  debt  of  his  former 

finn.'^'    And,  if  one  joint  maker  pays  an  amount  to  cover  his  share 

of  two  joint  notes  (one  being  also  signed  by  a  surety),  it  must  be 

applied  to  both  to  satisfy  his  share,  and  not  wholly  to  the  first  to 

discharge  his  co-maker  also.*^**  ^ 

On  the  other  hand,  if  the  acceptor  of  two  bills,  drawn  one  by  A. 
and  B.  and  the  other  by  A.,  receives  funds  of  the  drawer  A.,  he 
must  apply  them  in  payment  of  the  bill  which  matured  first,  al- 
though drawn  by  A.  and  B.^**  So,  if  the  creditor  holds  a  bond  of 
A  and  a  note  of  A.,  B.,  and  C.  (received  in  renewal  of  a  bill  of  A. 
indorsed  by  B.  and  C),  a  payment  by  A.  to  the  holder,  with  notice 
to  B.  and  C.  that  he  had  made  a  payment  on  the  bill,  will  be  ap- 
plied to  the  bill  in  preference  to  the  bond.****  On  the  other  hand, 
it  has  been  held  that  a  general  payment  should  be  applied  pro  rata 
to  an  individual  note  made  by  A.  to  the  creditor  and  a  joint  note 
made  by  A.  and  B.  to  a  third  party  and  indorsed  to  the  creditor.**^ 
80.  a  payment  to  A.  on  a  general  Indebtedness  is  applicable  pro  rata 
to  two  notes  which  were  made  one  to  him  alone  and  the  other  to 
him  and  another  person.'*' 

»«i  Harding  v.  Wormley,  8  Bast  (Tenn.)  578. 

•4>  Especially  where  the  latter  note  was  harred,  and  the  drawer  said  the 
creditor  could  wait  nntn  the  avails  of  the  estate  paid  it.  Sawyer  v.  Tappan, 
14  N.  H.  352. 

Ml  Rossean  t.  Gull,  14  Vt  83. 

>«4  Merrimack  Go.  Bank  v.  Brown,  12  N.  H.  320. 

M  Brander  v.  Phmips,  16  Pet  121. 

•«•  The  holder  having  afterwards  treated  the  t)ond  as  stiU  outstanding,  Hill 
T.  Sutherland's  Ex'rs,  1  Wash.  (Va.)  128. 

"7  Hall  V.  Constant,  2  Hall  (N.  Y.)  185. 

•4  a  And  not  to  the  interest  on  one  and  the  halance  due  on  the  other,  Colby 
T.  Copp,  35  X.  H.  434;  but  the  proceeds  of  sale  under  a  Judgment  in  attach- 
ment must  be  applied  pro  rata  to  aU  the  notes  secured  by  tbe  judgment,  and 
not  first  to  those  which  have  no  other  security,  Blackstone  Bank  v.  Hill,  10 
PidL  (Mass.)  129. 
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Application  to  Secure  Debt. 

§  1502.  It  has  been  held  that  the  law  will  apply  a  jreneral  pay- 
ment to  the  most  [)i'ei*ariou8  and  unsecured  item  of  an  account,*^** 
and  that  the  creditor  may  in  like  manner  prefer  an  open  account 
to  a  secured  judgment.^''^  So.  the  law  will  prefer  bills  and  notes 
to  judgments.^'^  And  it  will  apply  a  payment,  received  '*without 
jirejudice  to  the  claim  we  have  on  A.  upon  any  securities  we  hold." 
to  collateral  bills  accepted  by  A.  in  preference  to  collateral  mort- 
frages,  on  which  A.  was  not  liable.*'*'-  A  creditor  may  prefer  an  un- 
secured note  or  account  to  a  seciu'ed  note.^^^  If  a  general  payment 
is  made  by  A.  on  two  notes,  one  of  which  was  made  by  A.  and  the 
other  was  made  by  A.  and  B.  and  secured  by  a  guaranty,  the  court 
will  apply  the  payment  to  the  former. •'•^* 

The  theorv  of  the  civil  law  is  to  consider  the  interest  of  the  debtor 
first,  and  therefore  to  prefer  a  debt  that  is  secured  to  one  that  is 
jjQ^  555  ^vhile  at  common  law  the  items  of  an  account  which  are  not 
secured  are  i)referred.'^^ 

r.40  2  Daniel,  Nog.  Inst.  277;  2  Pars.  Notes  &  B.  22S:  Sprinkle  v.  Martin, 
72  N.  C.  02:  .lohnsojis  Appeal.  .{7  Pa.  St.  208;  Jones  v.  Kilgore.  2  Rich.  E«|. 
jS.  C.)  0.'?.  But  a  collateral  mortgage  may  be  applied  pro  rata  to  two  debts, 
of  which  one  has  additional  security  and  the  other  not.  Graham  v.  Jones.  24 
S.  C.  241. 

:.  50  Watt  V.  Iloi'h.  25  l*a.  St.  411.  When  a  mortgage  is  given  to  secure 
£o,0(H)  tlien  due  ami  future  advances,  half  the  amount  due  being  further  se- 
cured by  a  warrant  of  attorney,  the  proceeds  of  the  mortgage<l  premises, 
amouuting  to  £.'J,(KX>.  may  l)e  so  aiiplled  by  the  creditor  to  the  later  advances 
as  to  enable  him  to  enter  judgment  on  the  warrant  for  tlie  wliole  amount 
secured  l>y  it.     Stovcld  v.  Eade.  4  Bing.  134,  12  Moore,  370. 

551  Field  v.   Holland,  0  Crancli,  S. 

f.52  Birch  V.  Tebbutt.  2  Starlvie.  74. 

^•53  I'lain  V.  Both.  107  111.  5.SS:   aud  the  law  would  so  apply  it. 

•^54  McDaniel  v.  Barnes.  5  Bush  (Ky.)  1S:>. 

&-»5  Spiller  V.  Creditors,  10  I.a.  Ann.  202. 

&5e  Whether  tliey  are  the  later  iteuis,  Pardee  v.  Markle.  Ill  Pa.  St.  548,  5 
Atl.  30;  or  tlie  earlier  ones,  \\'oods  v.  Sherman,  71  Pa.  St.  100.  But  see  Pierce 
V.  Sweet,  33  Pa.  St.  151. 
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Debts  with  a  Surety. 

5  1503.  When  a  surety  is  liable  on  some  part  of  the  debt  and 
not  on  othera,  the  law  will,  in  general,  appropriate  a  i)ayment  so 
a»  to  relieve  hini.*^^'  In  like  manner,  it  will  apply  payment  by  a 
(tenant  to  a  note  given  with  a  surety  for  release  of  a  prior  distress 
rather  than  to  rent  subsequently  accrued.'**  But  an  application 
of  {Niyuient  by  the  creditor  may  be  to  the  prejudice  of  the  surety.**' 
And  he  may  apply  a  payment  first  to  an  account  against  the  indi- 
vidual drawer,  and  then  to  a  bill  or  note  of  the  drawer  s  earlier  finn 
made  with  a  »uretj.*«^ 

Bot,  where  the  debtor  has  appropriated  the  payment  to  a  guar- 
antied debt,  the  creditor  cannot  apply  it  otherwise.*'^  So,  if  a 
surety  advances  money  to  his  principal  to  pay  a  note,  and  it  is  paid 
over  by  the  principal  to  the  payee  with  that  understanding,  and  is 
afterwards  applied  by  him,  with  the  consent  of  the  principal,  to 
another  debt,  the  latter  appropriation  will  be  bad  as  against  the 
Hurety.*«2  j^u^  ^u  agreement  between  principal  and  surety  that  a 
payment  by  the  principal  shall  be  applied  to  the  note,  on  which  the 
Hurety  ik  liable,  will  not  prevent  its  application  by  the  creditor,  who 
had  no  notice  of  this  arrangement,  to  another  note.*'^     If  a  bank 

*»*  2  Rlw.  Bins  &  N.  758;  2  Pars.  Notes  &  B.  228.     So  held  as  to  two  notes, 

one  of  wliieli  was  secured  by  a  surety.  Nuttall's  Adiu'r  v.  Brannin*s  Ex'rs.  5 

Kiwh  iKy.)  11:  or  as  to  an  aeconiit  set'in-ed  in  part  by  uote  of  a  surety,  Mar- 

ryatts  V.  White,  2  Starkie.  101;   or  as  InHweeu  aeeeptances  paid  by  an  accoin- 

iiKMlation  a(t*eptor  and  a  note  of  the  drawer,  Byrne  v.  Grayson,  15  La.  Ann. 
4r.7. 

***  Palfrey  v.  Baker,  3  Price,  572. 

'^•(Joddard  v.  Cox.  2  Strange,  1104;  Sanlwrn  v.  Stark,  tW  Fed.  IS:  or 
JUiarantor,  Kirby  v.  Duke  of  Marlborough,  2  Maule  &  S.  IS.  So.  the  appli- 
<aiion  by  him  of  the  proceeds  of  collateral,  Denniston  v.  Hill.  17S  Pa.  St.  a'W. 
•*^  Atl.  452;  or  to  relieve  the  surety,  Koseubaum  v.  Bank,  73  Miss.  2(57,  18 
^»nth.  549. 

*«•  Logan  V,  Mason,  6  Watts  &  S.  (Pa.)  9. 

'•*Wetherell  v.  Joy,  40  Me.  325.  So,  when  the  maker  of  a  note  has  paid 
't  to  an  attaching  creditor  of  the  payee,  a  prior  indorsee  cannot  insist  on  the 
•*Pl»iioatlou  of  the  payment  to  another  note  of  the  maker  held  by  the  same 
iwyee  after  he  had  indorsed  the  finst  note.     Newman  v.  Manning,  70  Ind.  218. 

5«»  Reed  v.  Boardman,  20  Pick.  441. 

•"  HanUng  v.  TifTt,  75  X.  Y.  4(;i. 
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holds  a  bill  of  A.  accepted  for  A.'s  accommodation  by  C,  aud  a  note 
of  A.  discounted  by  the  bank  with  B.'s  indorsement,  a  subsequent 
payment  by  A.  will  be  applied  pro  rata  to  both.^** 

§  1504.    On  the  other  hand,  if  two  notes  maturing  at  the 

same  time  are  both  secured  by  a  mortgage,  and  one  of  them  has  a 
surety  on  it,  it  has  been  held  that  the  proceeds  of  the  mortgage  will 
be  applied  first  to  the  note  that  has  no  surety/*'  But,  where  the 
creditor  holds  a  collateral  mortgage,  he  may  apply  the  payment 
without  regard  to  the  rights  of  a  purchaser  of  the  mortgaged  prem- 
ises.***®  If  he  recovers  a  judgment,  however,  on  several  notes,  and 
some  of  them  have  a  surety,  the  proceeds  of  his  execution  (which 
is  not  a  voluntary  payment)  must  be  applied  pro  rata,  and  not  to 
the  note  which  has  no  surety. '^•^ 

After  a  bill  has  been  dishonored  by  an  accommodation  acceptor, 
a  deposit  made  by  the  drawer  will  be  applied  by  the  law  to  the  bill, 
and  not  to  the  drawer's  general  account/*®  But  deposits  by  the 
maker  of  a  note  which  is  payable  at  a  bank  cannot  be  applied  to  the 
note,  without  further  authority  from  the  maker,  for  the  purpose  of 
saving  the  surety.^**  And  if  a  note  held  by  a  bank  is  dishonored, 
and  the  maker  afterwards  deposits  a  larger  amount  with  the  bank, 
the  bank  is  not  obliged  to  apply  it  on  the  note  in  order  to  relieve 
an  indorser/^*  Where  a  guaranty  is  given  against  overdrafts  by 
A.,  and  A.'s  account  is  balanced  and  closed  at  the  guarantor's  death 
without  notice  to  his  executors,  leaving  a  balance  still  due  the  bank, 
the  guarantor's  estate  is  not  entitled  to  have  the  benefit  of  subse- 
quent deposits,  which  have  been  credited  by  the  bank  on  a  new- 
account  of  A/^*  So,  where  a  bill  is  drawn  on  A.  for  the  account 
of  B.  and  is  not  accepted,  subsequent  remittances  by  the  drawer  to 

6«<  White  V.  TrumbuH,  15  N.  J.  Law,  314. 

««o  Hanford  v.  Robertson,  47  Mich.  100,  10  N.  W.  125. 

8o«  Riddle  v.  Rosenfeld,  103  lU.  600. 

667  Blaokstone  Bank  v.  HiU,  10  Pick.  (Mass.)  129. 

5«8Chit.  Bills,  456;  Marsh  v.  Houlditch,  Western  Sittings  1818.  In  this 
case  the  debtor  had  requested  the  holder  to  look  to  him,  and  not  apply  to 
the  acceptor,  and  he  had  agreed  to  do  so,  and  the  drawer's  account  w^as  after- 
wards large  enough  to  meet  the  bill,  although  eventually  it  was  reduced  and 
the  balance  turned  against  him. 

B«»  Scott  V.  Shirk,  60  Ind.  160. 

67  0  National  Bank  of  Newburgh  v.  Smith,  66  N.  Y.  271. 

671  London  &  County  Banking  Co.  v.  Terry,  25  Ch.  Div.  692* 
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B.  to  cover  the  bill,  before  the  arrival  of  which  A.  and  B.  both  be- 
came hankropt,  need  not  be  applied  to  payment  of  the  bill  which 
had  not  been  accepted.*^* 


Bins  and  Other  Debts. 

1 1505.  The  creditor  may  appropriate  the  payment  either  to  a 
note  of  the  debtor  or  to  an  open  account/^*  So^  the  balance  in 
faTor  of  a  bank  cashier  may  be  applied  to  the  payment  of  his  note 
with  a  sorety  rather  than  in  reduction  of  damages  due  to  the  bank 
by  reason  of  his  previous  defaults  and  covered  by  his  official 
bond.*'*  So,  if  the  debtor  leaves  money  with  a  creditor  to  apply 
either  on  a  debt  or  an  overdue  note,  it  may  be  applied  to  the  latter 
for  the  purpose  of  stopping  the  running  of  the  statute  of  limita- 
tions.*" But,  if  the  debtor  has  directed  the  payment  to  be  applied 
on  the  note,  the  holder  cannot  credit  it  on  the  account  and  submit 
it  to  the  jury  as  such.*^*  And,  even  where  the  indorser  of  a  note 
has  been  discharged  by  the  holder's  laches,  a  payment  by  the  mak- 
er may  be  applied  by  the  creditor  to  another  debt  rather  than  to 
the  note.*"'  Where  B.  is  the  owner  of  a  check  drawn  by  A.,  which 
had  been  forwarded  and  lost  in  the  mail  and  afterwards  dishonored, 
and  also  of  other  checks  of  A.  exceeding  the  amount  of  the  pay- 
ment, he  may  appropriate  to  the  latter  rather  than  the  former  a 
payment  made  by  A.  after  he  received  notice  of  the  loss  of  the  first 
**heck,  although  A.  had  then  become  insolvent,  unknown  to  B.'^* 
But  the  law  will  apply  a  payment  to  the  acceptance  of  a  bill  rather 
than  to  a  debt  secured  by  mortgage.*^* 

TVhere  the  creditor  holds  several  notes,  he  is  not  obliged  to  ap- 
propriate the  payment  pro  rata,  but  may  apply  it  to  any  one  of 

»*»  Vanghan  v.  HalUday,  9  Ch.  App.  561. 

»7>Wittkowski  v.  Reid,  84  N.  C.  21;    BeU  v.  Bell,  20  S.  C.  34;    Arnold  v. 
JohiiaoD,  2  lU.  190. 
^74  President,  etc.,  of  Dedham  Bank  v.  Chickerlng,  4  Pick.  (Mass.)  314. 
•7s  Jackson  v.  Burke.  1  Dill.  311,  Fed.  Cas.  No.  7,133. 
•7c  Craig  v.  MUler,  103  lU.  605. 
»"  Van  Norden  v.  Buckley,  5  Cal.  284. 
»'t  Shipsey  V.  Bank,  59  N.  Y.  485. 
«T9  Birch  T.  Tebbutt,  2  Starkle,  74. 
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them.'**  But  payment  made  to  an  agent  expressly  on  account  of 
two  notes  must  be  applied  to  both  pro  rata.***  So,  if  the  holder 
of  a  number  of  bills  (by  the  same  drawer,  with  different  dates,  in- 
dorsers,  and  time  of  maturity)  obtains  a  fund  of  the  drawer's  by 
means  of  legal  proceedings,  he  must  apply  it  to  all  pro  rata.'*'- 
But  the  holder  of  several  notes  cannot  distribute  a  general  pay- 
ment among  them  all,  so  as  to  bar  the  statute  of  limitations  as  to 
all.°«* 

Proceeds  of  Collateral  Mortgage. 

§  1506.  Where  several  notes  are  secured  by  one  collateral  mort- 
gage, different  rules  are  adopted  in  different  states  for  the  applira- 
tion  of  the  jjroceeds.  In  some  states  it  is  held  that  the  proiMH^s 
must  be  applied  pro  rata,  although  the  notes  mature  at  diffiTent 
times/^*  provided  they  are  all  due.^®*  And  this  has  been  held  to 
be  true  of  an  assignment  made  by  the  maker  to  secure  several 
notes. ^'^^  If  the  notes  themselves  are  assigned,  in  the  absence  of 
any  special  agreement,  the  collateral  mortgage  will  go  with  the 
notes  pro  rata.**^     And  the  proceeds  of  the  collateral  will  be  ap- 


5«o  Blnckman  v.  Leonard,  15  Iji.  Ann,  50.  So,  too,  a  collateral  judgment 
s<M*uring  two  notes.     Smith  v.  Bank,  KM  Pa,  St.  518. 

681  Jones  V.  Perkins,  29  Miss.  130. 

082  AU  constituting  one  debt,  as  between  the  holder  and  the  drawer,  Cow- 
perthwaite  v.  Shetfield,  1  Saudf.  (N.  Y.)  416. 

683  Ayer  v.  Hawkins,  19  Vt.  2G;   Wheeler  v.  House,  27  Vt.  735. 

684  Wilcox  V.  Allen,  3G  Mich.  100;  Kramers  Appeal,  37  Pa.  St.  71;  Darrow 
V.  Sculliu,  19  Kan.  57;  Hall  v.  MeConuick,  31  Minn.  280,  17  N.  W.  (^20;  Aaron 
V.  Warner,  02  Miss.  370:  although  there  was  an  accommodation  iudorser  on 
the  first  note,  Parker  v.  Mercer,  G  How.  (Miss.)  .TJO;  but  the  receiver  of  the 
payee,  for  whose  accommodation  the  notes  were  made  and  who  had  secured 
them  by  a  collateral  deed  in  trust,  cannot  claim  a  pro  rata  beuetit  for  nmcs 
already  paid  by  such  payee,  Wooldridge  v.  Bowmar,  G4  Miss.  34,  8  South.  2:1*;. 

o»oCage  V.  Her,  5  Smedes  &  M.  (Miss.)  410.  So,  where  all  become  due  by 
the  tenus  of  the  mortgage  on  default  in  one.  Pierce  v.  Shaw,  51  Wis.  316.  S 
N.  W.  209. 

•'^««  Bailey  v.  Bergen,  2  Hun  (X.  Y.)  520, 

58  7  Keyes  v.  Wood,  21  Vt.  XW.  So,  although  one  is  assigned  with  the  mort- 
gage, and  the  other  without  making  mention  of  it.  Waterman  v.  Hunt,  2 
R.  I.  298.  And  if  the  mortgage  is  foreclosed  as  to  the  note  maturing  last,  a 
purchaser,  who  knew  of  the  other  notes  and  assumed  their  payment,  is  liable 
to  a  second  foreclosure  on  their  account     Hill  v.  Minor,  79  lud.  48w 
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plied  pro  rata,  although  the  note  which  matured  first  has  been 
transferred  by  the  payee;  ^^^  or  although  the  mortgagee  transferred 
the  note  maturing  last  to  A.,  and  agreed  to  assign  the  mortgage 
with  it,  and  afterwards  assigned  that  which  matured  first  to  B., 
saving  that  it  and  another  note,  which  he  still  held,  were  secured 
by  a  mortgage,  and  he  would  assign  it  to  B/'®^  In  such  states,  the 
fact  that  the  note  was  transferred  after  maturity  does  not  affect  the 
right  to  a  pro  rata  distribution."®** 

hi  other  states,  the  rule  is  that  the  proceeds  of  the  collateral  mort- 
gage shall  be  applied  to  the  notes  in  the  order  of  their  maturity;  ^^^ 
and  that  such  a  mortgage  is,  in  effect,  a  succession  of  mortgages 
securing  the  different  notes,  and  must  be  paid  as  such.*^**    And  it 
has  been  held  that  such  notes  are  entitled,  as  they  successively  ma- 
ture, to  be  satisfied  under  a  power  of  sale  in  the  mortgage.""'     And 
they  take  precedence  in  the  order  of  their  priority  in  maturing,  al- 

»••  Hancock*8  Appeal,  34  Pa.  St.  155;    Delespine  v.  GampbeH,  52  Tex.  4. 
And  this  is  true  of  two  concurrent  morl^ges,  one  securing  two  notes  and 
tbe  other  securing  a  bond,  although  they  matured  at  different  times,  and  the 
notes  were  transferred  to  a  holder  with  notice,  and  the  bond  remained  in 
the  original  mortgagee's  hands.     Granger  y.   Crouch,  86  N.   Y.  484.     And 
notes  secured  by  one  mortgage  are  to  be  paid  pro  rata,  although  maturing  at 
different  times  and  assigned  to  different  persons.     Johnson  y.  Candage,  31 
Me.  28.     And  if  the  note  maturing  last  is  transferred  with  an  express  agrees 
ment  for  pro  rata  application  of  the  mortgage,  the  agreement  wiU  be  binding 
on  a  subsequent  purchaser  of  the  other  notes  who  tools  an  assignment  of  tho 
mortgage  knowing  of  the  transfer  of  tbe  first  note,  but  not  of  the  special 
agreement.     Kedman  v.  Purrington,  65  Cal.  271,  3  Pac.  883.     And  parol  evi- 
dence is  inadmissible  to  show  an  agreement,  on  assigning  one  of  the  bonds, 
tliat  it  should  have  priority.    Hancock's  Appeal,  34  Pa.  St.  155.     But  the 
holder  of  one  note  may  be  estopped  by  his  admission  of  the  priority  of  an- 
other    Belding  v.  Manly,  21  Vt.  550. 
M»  Wilson  V.  Eigenbrodt,  30  Minn.  4,  13  N.  W.  907. 
»»o  Reine  v.  Jack,  31  La.  Ann.  850. 

»»i  Winters  v.  Bank,  33  Ohio  St.  250;  Thompson  v.  Field,  38  Mo.  320; 
Aultman-Taylor  Co.  v.  McGeorge,  31  Kan.  329,  2  Pac.  778;  McDonnell  v. 
Bums,  28  C.  C.  A.  174,  83  Fetl.  866;  In  re  Fei-guson's  Estate,  124  Mo.  574,  27 
8.  W.  513;  and  where  one  of  the  two  payees  transferred  his  interest  in  tlic 
second  note,  reserving  his  interest  in  the  first,  the  assignee  talxes  subject  only 
to  the  priority  of  the  first  note.  Wood  v.  Trask.  7  Wis.  566. 

6»2  Gerber  v.  Sharp,  72  Ind.  553;   notwithstanding  an  extension  of  the  first, 
Feople's  Sav.  Bank  v.  Finney,  63  Ind.  460. 
*»a  Mitchell  v.  Ladew,  36  Mo.  526. 
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though  transferred  to  different  persons,***  except  that  the  first  hold- 
er is  to  be  postponed  to  all  his  several  assignees,"*" 

In  other  states,  it  is  held  that  several  notes  secured  by  a  vendor's 
lien,"**  or  mortgage,**^  take  precedence  in  the  order  in  which  thej 
are  transferred,  irrespective  of  the  order  in  which  they  mature. 
The  order  of  priority,  however,  of  successive  notes  secured  by  a 
collateral  mortgage,  may  be  reversed  by  an  express  agreement*** 
And  such  agreement  will  be  binding  upon  the  parties  to  it  and 
upon  all  purchasers  with  notice.*** 

Application  of  Collateral  to  Bills  of  Insolvent  PartieB. 

§  1507.  Where  an  acceptor  becomes  bankrupt,  the  collateral  se- 
curing his  acceptance  will  inure  in  equity  to  the  benefit  of  subse- 
quent holders,  both  as  against  the  drawer  who  deposited  it  and  as 
against  the  acceptor's  general  creditors.***    This  is  true  of  a  mort- 


B84  Richardson  v.  McKim,  20  Kan.  346;  Parkhurst  v.  Engine  Co.,  107  Ind. 
594,  8  N.  E.  635. 

60  5  Parkliurst  v.  Engine  Co.,  supra;  although  the  note  was  transferred  by 
delivery. only,  without  any  assignment  of  the  mortgage,  Walker  v.  Schreiber, 
47  Iowa,  529;  but  It  has  been  held  that,  if  the  last  is  assigned  by  mistake, 
the  one  held  by  the  assignor  is  entitled  to  priority,  Herrlnglftn  v.  McCoUum, 
73  111.  476;  and  the  preference  may  be  waived  by  the  assignee,  Forwood  v. 
Dehoney,  5  Bush  (Ky.)  174. 

68 «  Griggsby  v.  Hair,  25  Ala.  327. 

6»7  McClintic  V.  Wise's  Adm'rs,  25  Grat  (Va.)  448;  Nelson  v.  Dunn,  15  Ala. 
501;  unless  a  preference  Is  given  at  the  time  of  assignment,  CuUum  v.  EIrwin, 
4  Ala.  452.  So,  where  the  note  maturing  last  is  assigned  with  the  mortgage, 
•*with  all  the  right,  title,  and  interest"  of  the  mortgagee.  Noyes  v.  White,  9 
Kan.  640.  But  an  assignment  by  the  payee  to  A.  of  "aU  his  title  and  interest 
to  the  said  mortgage,  so  far  as  the  same  is  intended  to  secure  the  payment  of 
the  second  note  named  in  the  condition  of  the  said  mortgage,  together  with 
said  second  note,"  with  a  covenant  of  warranty  against  himself  and  a  subse- 
quent assignment  to  B.  of  the  filrst  note  (first  due),  gives  A.  priority  to  B., 
although  his  note  matured  last.     Bryant  v.  Damon,  6  Gray  (Mass.)  564. 

50  8  Ellis  V.  Lamme,  42  Mo.  154. 

5  00  Walker  v.  Dement,  42  lU.  272. 

600  Ex  parte  Waring,  19  Ves.  345.  But  this  is  not  true  of  remittances  on 
general  account  not  specifically  appropriated  to  the  particular  acceptance. 
In  re  Broad,  13  Q.  B.  Div.  740. 
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€*8^  given  to  secure  a  cash  credit,  which  was  furnished  by  accept- 
ances of  the  mortgagee.*®^ 

And  wliere  a  bill  of  exchange  is  drawn  against  a  consignment  and 
biU  ol  lading,  and  the  drawee  refuses  to  accept  it,  the  holder  of  the 
bill  haB  a  claim  on  the  consignment  in  preference  to  the  general 
account  of  tbe  drawee  against  the  drawer;  ••*   as  well  as  to  the 
claim  of  an  attaching  creditor  of  the  drawer/®'    So,  if  the  holder 
of  a  draft  takes  it  on  the  faith  of  representations  of  the  drawer  that 
he  had  funds  with  the  drawee  out  of  which  the  bill  would  be  paid, 
and  the  drawee  refuses  to  accept  the  bill  after  the  drawer's  failure, 
although  it  had  such  funds  in  hand,  the  purchaser  of  the  draft  will 
be  entitled  to  be  paid  out  of  the  funds.*"*    So,  if  A.  sends  a  con- 
signment to  B.  with  notice  that  he  should  draw  on  C,  and  B.  remits 
**8hort  bills"  to  C.  "against  the  acceptances,"  and  both  B.,  the  draw- 
er, and  C,  the  acceptor,  become  bankrupt,  the  holders  of  the  accept- 
ances will  be  entitled  to  the  security  of  the  "short  bills."*®"    So, 
where  B.  drew  bills  on  A.,  and  with  the  prcxieeds  purchased  cotton 
and  consigned  it  to  A.,  and  A.  and  B.  are  partners  in  the  special 
transaction,  and  both  bankrupt,  the  holders  of  the  bills  will  be  en- 
titled to  the  cotton  as  between  A.  and  B.  and  as  against  them 
both."« 

J  1508.  But  deposits  made  with  A.  bank  to  secure  over- 
drafts will  be  applied,  first,  to  the  balance  due  the  bank;  next,  to 
the  holders  of  later  drafts;  and,  lastly,  to  general  creditors  of  the 
drawer.**^  So,  if  stock  is  deposited  by  the  drawer  as  collateral  to 
secure  an  acceptance,  and  the  acceptor  is  wound  up  as  a  corpora- 
tion under  the  English  Banlcruptcy  Act  (which  does  not  amount  of 

••1  City  Bank  v.  Luckle,  5  Ch.  App.  773. 

••*  Frith  V.  Forbes,  4  De  Gex,  F.  &  J.  409.  So,  as  against  the  difawee's 
assignee.    Flour  City  Nat.  Bank  of  Rochester  v.  Garfield,  30  Hun  (N.  Y.)  579. 

«•»  Ranken  y.  Alfaro,  5  Ch.  Dlv.  786,  although  the  drawee,  on  refusing  ac- 
ceptance, had  transferred  the  bill  of  lading  at  the  drawer's  request 

••«  Thomson  v.  Simpson,  L.  R.  9  Eq.  497. 

••>  Ex  parte  Smart,  8  Ch.  App.  220. 

*<»•  The  rights  of  creditors  of  A.  and  B.  in  the  special  partnership,  If  any, 
being  left  for  further  consideration,  Ex  parte  Dewhurst,  8  Ch.  App.  965;  but 
where  drawer  and  drawee  both  failed,  while  the  goods  were  still  in  transitu, 
the  court  refused  to  appropriate  the  goods  either  to  the  holders  of  the  bills  or 
the  creditors  of  the  drawer,  Ex  parte  Banner,  2  Ch.  Dlr.  278. 

••7  Garvin  T.  Bank,  7  S.  C.  266. 
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itself  to  proof  of  inBolveney),  and  a  balance  is  then  due  to  the  ac- 
ceptor from  the  drawer,  the  collateral  will  be  applied,  under  the 
general  banker's  lien,  to  the  acceptors  general  creclitors,  and  not 
to  the  holders  of  the  acceptances.*^*     If  bills  are  reniittcMl  by  A.  to 
B.  to  cover  the  latter's  acceptances,  and  B.  becomes  insolvent,  and 
pays  a  dividend  on  such  acce[»tances,  and  is  indebted  to  A.  over  and 
above  the  bills  remitted  to  him,  but  not  used,  such  bills  will  belong 
to  the  drawer  (who  is  not  shown  to  be  insolvent)  rather  than  to  the 
acceptor's  estate  or  the  holders  of  the  acceptances;  **•**    and  to  the 
holders  of  the  bills  in  preference  to  general  creditors/**®     But  if 
the  acceptor  and  drawer  are  both  insolvent,  and  the  drawer  has 
made  a  <'omposition  with  his  creditors  without  an  assignment,  and 
remains  liable  on  the  bill,  the  holder  cannot  claim  jiayment  out  of 
the  collateral  furnished  by  the  drawer.*'^     So.  if  bills  are  drawn 
generally,  and  Ifills  of  lading  forwardtHl  indejiendently  to  the  con- 
signee;®*-   or  if  the  bills  of  exchange  contain  an  express  request 
to  charge  to  shipments,  but  the  drawer  fails  before  the  bills  are  accepted 
or  the  shipments  arrive.***     So,  if  a  bill  is  drawn  on  a  consignee  with 
the  direition  ''to  place  to  account  of  cargo  per  A.,-'  and  the  con- 
signee is  jointly  interested  with  the  drawer  in  the  venture,  the  cargo 
will  belong  to  the  drawee's  general  account,  and  not  be  subject  to 
any  claims  on  the  part  of  the  holder  of  the  bill,***  although  the  bill 
of  lading  was  not  attached  to  the  bill  of  exchange,  and  the  latter 
was  accepted  before  its  arrival.**** 

Where  a  mortgage  is  given  to  indemnify  an  accommodation  in- 
dorser,  and  the  maker  and  indorser  are  both  insolvent,  the  mort- 
gage will  be  applied  in  equity  to  the  benefit  of  the  holder  of  the 

«08  Hkkh»'s  Cjiso,  L.  R.  4  Eq.  226. 

809  Ex  parte  (iomez,  10  Cli.  App.  0.m 

«io  Ex  parte  Dever.  14  Q.  B.  Div.  611,  reveraing  IH  Q.  B.  DIv.  706,  although 
the  bUls  of  lading  were  surrendered  by  the  agreement  to  the  acceptor,  and 
not  attached  to  the  acceptances. 

«ii  Ex  parte  General  South  American  Ck).,  10  Ch.  App.  (j^i^>;  and  the  drawer 
will  not  be  entitled  to  have  it  so  appHed,  Levi's  Case,  L.  U.  7  Eci.  441). 

«i2  Phelps  v.  Comber.  20  Cli.  Div.  81^,  affirming  26  Cli.  Div.  7.V». 

013  Brown  v.  Kough.  26  Ch.  Div,  848:  tlie  shipments  being  applied  to  the 
general  indebtedness  of  the  drawer  to  the  consignee. 

014  Robey  v.  Oilier,  7  Ch.  App.  695. 

015  Kx  parte  Arbuthnot,  3  Ch.  Div.  477. 
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note.***  But  if  the  indorser,  to  whom  the  indemnity  is  given,  is  dis- 
rharg*^  for  want  of  notice  of  dishonor,  the  indorser  will  not  he  sub- 
rogated to  the  indemnity.*'^  Accommodation  drawer  and  indorsers 
ar«»  not  t-o-Huroties,  and,  wlu  •(»  securities  are  given  to  such  indorsers 
by  tbe  party  a<'commodated,  the  drawer  will  not  be  entitled  to  share 
pro  rata  in  the  benefit*^' 

If  a  bill  of  lading  is  forwarded  with  a  draft,  and  the  draft  is  ac- 
cepted, the  drawee  will  be  entitled  to  the  bill  of  lading  on  such  ac- 
ceptan<*e,  and  the  collecting  bank  to  which  the  draft  wa^^  sent  will 
not  be  liable  to  the  holder  for  surrendering  the  bill  of  lading  to 
him.***  l$iit  if  a  bill  of  lading  is  payable  to  the  order  of  the  shij)- 
lH*r,  and  ih  delivered  with  the  bill  of  exchange  on  its  being  dis(*ount- 
cd,  with  inHtruotions  not  to  deliver  it  to  the  drawee  until  payment 
of  the  bill,  the  drawee  will  not  be  entitled  to  the  bill  of  lading  on 
mere  aeceptanee  of  the  draft.*-* 

•»•  Rico  V.  Dewey,  13  Gray  (Mass.)  47. 

•1'  Bank  of  Virginia  v.  Boissoan,  12  Leigh   (Va.)  387. 

•»*MrCuue  V.  Belt,  -ITj  Mo.  174. 

•»•  Kational  Bank  of  Commerce  t.  Merebants*  Nat  Bank,  91  U.  S.  92. 

•«•  Dow8  T.  Bank,  91  U.  S.  618. 

(2171) 


§  1509 


PAYMENT    BY    BILL   OR   NOTE. 


(Ch.  41 


CHAPTER  XLI. 

PAYMENT  BY  BILL  OR  NOXa 

L  Payment  bt  Debtor's  Note. 
II.  Payment  by  Note  op  Another  Person. 
IIL  Payment  by  Bill,  Check,  or  Acceptancb. 
IV.  Effect  upon  Prior  Debt  or  Security. 


I.  Payment  by  Debtor's  Note, 

i  1509.  Note  of  Debtor. 

1510.  Of  Executor— Agent 

1511.  RenewaL 

1512.  Agreement  for  Absolute  Payment. 

1515.  Payment  by  BUI— How  Pleaded. 

1516.  Satisfaction— A  Question  of  Intention. 

1517.  Presumption  of  Payment— Massacliiisetts  Rule. 

1518.  Rebutted. 

1519.  Effect  of  Receipt 

1520.  Of  Surrender  of  Original  Note. 

1521.  Of  Retention  of  Original  Note. 

1522.  Of  AddiUonal  Security. 

1523.  Of  Transfer. 

1525.  Of  Loss. 

1526.  Invalid  Bills. 

1527.  Unstamped  BilL 

1528.  Usurious  Bill. 

1529.  Altered  Bill. 

1530.  Forged  BUI. 

1531.  Effect  of  Fraud. 

1532.  Valueless  Bill. 

1533.  Note  to  Third  Party. 


Payment  by  Debtor's  Note. 

§  1509.    If  the  debtor  gives  his  own  note  for  a  debt,  it  will  not  be 
an  absolute  payment^  unless  it  is  taken  as  such  by  the  agreement 
(2172) 


Ch.  41)  PAYMENT   BY  DBBTOR*S    NOTE.  §   1509 

of  the  parties.^     This  applies  to  the  note  of  any  party  already  lia- 

And  thiB  IB  so  whether  it  is  given  by  the  debtor  for  goods  pur- 
Oiaaed  at  tlie  time,'  or  in  payment  of  a  previous  debt,*  or  in  satis- 
faction of  a  debt  by  specialty/    In  Indiana,  however,  the  debtor's 

1  Davis  V.  Gyde,  2  AdoL  &  B.  623;   Dixon  v.  Holdroyd,  7  El.  &  Bl.  903; 

Lyman  v.  Bank,  12  How.  244;  Segrist  v.  Ciabtree,  131  U.  S.  287,  9  Sup.  Ct. 

687;  Lawi^ice  v.  U.  S.,  71  Fed.  228;   Davis  v.  Allen,  3  N.  Y.  168;    Coxe  v. 

Uankinson,  1  N.  J.  Law,  85;   Fre^olders  of  Middlesex  v.  Thomas,  20  N.  J. 

Kq.  39;  Morgan  v.  Bitzenberger,  3  GiU  (Md.)  350;   Matthews  v.  Dare,  20  Md. 

248;  Matteson  v.  Ellsworth,  33  Wis.  488;   Breiting  v.  Lindauer,  37  Mich.  217: 

Blunt  V.  Walker,  11  Wis.  334;    Kelsey  v.  Rosborough,  2  Rich.  Law  (S.  0.) 

241;   McLaren  v.  Hall,  26  Iowa,  297;    Edwards  v.  Tnilock,  37  Iowa,  244; 

Farwen  v.  Grler,  38  Iowa,  83;    Oilman  v.  Stevens,  63  N.  H.  342,  1  Atl.  202: 

Brewster  v.  Bours,  8  CaL  501;    Griffith  v.  Grogan,  12  Cal.   317;    Citizens* 

Bank  of  SteubenviUe  v.  Carson,  32  Mo.  191;    Sturdevant  Bank  v.  Peterman. 

21  Mo.  App.  512;  Mooring  v.  Insurance  Co.,  27  Ala.  254;  McWUliams  v.  PhU- 

Upg.  71  Ala.  80;  Washington  Slate  Co.  v.  Burdick,  60  Minn.  270,  62  N.  W.  285; 

Fry  V.  Patterson,  49  N.  J.  Law,  612,  10  Atl.  390.  * 

'  E.  g.  an  indorser's  note.  Schmidt  v.  Livingston,  16  Misc.  Rep.  554,  38  N. 
Y.  Supp.  746;  Stanley  v.  McElrath,  86  Cal.  449,  25  Pac.  16;  HaU  v.  Engine 
Co.,  91  Ala.  363,  3  South.  348;  Myatts  v.  BeU,  41  Ala.  222;  Keel  v.  Larkin, 
72  Ala.  493;  MarshaU  v.  Marshall's  Ex'r,  42  Ala.  149;  Heath  v.  White,  3 
rtah,  474,  24  Pac.  762.  So,  in  lUinois,  if  the  note  is  not  sealed.  Raybum  v. 
Day,  27  Dl.  46.  And  whether  it  is  sealed  or  not  Walsh  v.  Lennon,  98  111. 
27;  Pelzer  v.  Steadman,  22  S.  C.  279. 

s2  Daniel,  Neg.  Inst  286;  2  Pars.  Notes  &  B.  157;  BUI  v.  Porter,  9  Conn. 
23.  And  recovery  may  be  had  in  New  York  on  the  original  debt,  notwith- 
standing such  note,  Yandeef  v.  Therasson,  3  Pick.  (Mass.)  12.  So,  the  good» 
may  be  stopped  in  transitu  without  offering  first  to  return  the  purchaser's 
not^^.  Hays  v.  MouUle,  14  Pa.  St  48. 

*  2  Daniel,  Neg.  Inst  284;  1  Edw.  Bills  &  N.  §  278;  2  Pars.  Notes  &  B.  150; 
Story,  BiUs,  §  419;  Bank  of  U.  S.  v.  Daniel,  12  Pet  (U.  S.)  32;  Allen  v.  King,  4 
McLean,  128,  Fed.  Cas.  No.  226;  Raymond  v.  Merchant,  3  Cow.  (N.  Y.)  147; 
Putnam  v.  Lewis,  8  Johns.  (N.  Y.)  389;  Wildrick  v.  Swain,  34  N.  J.  Eq.  167; 
Svain  V.  Frazler,  35  N.  J.  Eq.  326;  Nightingale  v.  Chafee,  11  R.  I.  609;  Far- 
well  Y.  Salpaugh,  32  Iowa,  582;  Smith  v.  Owens,  21  Cal.  11;  Morrlss  v.  Harveys, 
T5  Va.  726;  WUes  v.  Robinson,  80  Mo.  47;  Foster  v.  Hill,  36  N.  H.  526;  Geib 
T.  Reynolds,  35  Minn.  331,  28  N.  W.  923.  So,  a  note  given  for  taxes  Is  not  a 
payment    Jaffrey  v.  Cornish,  10  N.  H.  505. 

•Byles,  BiUs,  388;  2  Daniel,  Neg.  Inst  296;  Drake  v.  MitcheU,  3  East,  251. 
And  see  Curtis  v.  Rush,  2  Yes.  &  B.  416. 
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own  negotiable  note  has  b(*en  held  to  be  pavuient  of  a  pi^eeedent 
debt,  in  the  absence  of  an  agreement  to  the  contrary.'*  But  the 
debtor's  nonnegotiable  note  is  not  a  payment,  and  an  action  will 
still  lie  on  the  original  debt."  So,  a  county  order  is  no  discharge 
of  a  debt  due  from  the  county;  **  and  an  interest  coupon  is  no  pay- 
ment of  the  interest  on  a  bond  or  note.®  So,  notes  given  in  a  bank- 
ruptcy composition  are  not  "money"  (as  requir<»d  by  the  bankrupt 
act),  and  do  not  discharge  the  debt  unl(»ss  paid.*^ 

In  like  manner,  an  agreement  to  pay  partly  in  cash  and  partly  by 
note  does  not  constitute  a  payment,  unless  it  is  so  agreed.**  So, 
wh(*re  a  creditor  agrees  to  take  in  paym<*nt  an  order  for  hardware, 
and  returns  a  note  (sent  him  instead  of  the  ord(»r)  after  an  ineffectual 
effort  to  get  the  hardware  upon  it,  it  will  not  be  a  payment.*' 

In  general,  a  covenant  to  give  a  bill  implies  a  covenant  for  its 
payment.*^  liut  a  negotiable  note  is,  until  its  actual  delivery,  mere- 
ly evidence  of  a  promise  to  pay.**  If  a  buyer  agrees  to  surrender 
the  vendor's  own  note  in  part  payment  for  goods,  the  note  will  not 
be  discharged  until  the  contract  is  carried  out;  and,  if  the  buyer 
fails  to  deliver  it  then,  the  seller  may  recover  the  entire  purchase 

•  Krutsluger  v.  Brown,  72  Ind.  -UV);  so,  prima  facie.  Nixon  v.  I^artl.  Ill  Ind. 
i;J7,  12  N.  E.  131. 

T  Groouwotxl  V.  Cnrtls.  4  Mass.  IKi;  Dutton  Ministerial  &  Sc-IkhjI  Fund  v. 
Kendriciv,  12  Me.  ;W1.  So.  in  Indinna.  ms  to  notes  not  payable  in  bank,  Alford 
V.  Baker,  o^  lu<l.  271);  Jeffries  v.  I.auil),  73  Ind.  2f)2:  Lindeinan  v.  Roseutield. 
<)7  Ind.  24(i.  without  expn'ss  a^i^eenient  and  new  consideration;  or  payable  at 
imnk,  but  not  payable  to  order  or  bearer,  Albrifrlit  v.  Grilfin,  78  Ind.  182. 

»•  People  V.  Jolni.son,  100  111.  .'>;{7. 

»  Haodle!^s  v.  Ueid.  112  111.  10,"». 

i«  l*upke  V.  Cljurchill,  ItJ  Mo.  App.  ;j;;4.  And  see  In  re  Reiman,  l.'J  N.  B.  U. 
12S,  Fed.  Cas.  No.  ll.U7r»:  In  re  Ilatton,  7  Ch.  App.  723;  Edwards  v.  Coonibe. 
L.  R.  7  C.  I*.  511). 

11  East  River  Bank  v.  Kennedy.  9  Bosw.  (N.  Y.)  543. 

12  Surdam  v.  I.yman.  3G  Vt.  7:^3. 

f  13  Byles,  Bills.  302;  Dixon  v.  Iloldroyd.  7  El.  &  Bl.  003.  An  indorser's  note  is. 
however,  sufficient  payment  to  support  ids  action,  while  it  is  still  outstanding:, 
against  the  niaker  of  the  original  note.  Stanley  v.  MeElrath,  8<)  Cal.  441).  25 
Pac.  10.  But  see,  contra,  I.entell  v.  (ietchell,  5J)  Me.  135,  as  to  a  renewal  by  an 
accommodation  indorser.  So.  payment  of  a  judgment  by  a  negotiable  bond,  to 
support  the  payor's  action  against  an  agent  for  negligence  to  which  the  Judguxait 
was  due.  Sioux  City  v.  Weare,  59  Iowa.  95,  12  N.  W.  78G. 
1*  Arnold  v.  Delano,  4  Cush.  (Mass.)  33. 
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moDey  in  easb.^^  And  a  bond  and  warrant  to  confess  judgment, 
liayable  in  installments,  given  upon  a  parol  agreement  for  exten- 
won,  will  not  constitute  a  payment  until  actually  paid.*' 


Note  by  Executor — Agent. 

§  irilO.  If  a  testator's  note  is  renewed  by  bis  executor,  to  gain 
time  to  collei-t  funds  and  pay  the  debt,  the  note  will  not  be  a  pay- 
ment.*' And  if  an  administrator  gives  his  bond  to  the  estate  for 
a  debt  owing  from  himself,  and  takes  a  receipt  for  the  bond,  it  will 
1m*  pretiuuied  to  be  a  conditional  payment  only.**  So,  if  the  note 
of  a  deteaw^d  maker  is  renewed  by  the  note  of  his  widow,  indorsed 
hx  the  executor,  for  the  purpose  of  gaining  time,  and  not  intended 
as  a  imynient,  it  will  not  discharge  the  debt**  But,  if 'the  individual 
noie  of  the  exet-utor  is  taken  for  a  debt  owing  by  him  as  trustee,  it 
has  been  held  that  the  debt  will  thereby  lose  its  fiduciary  char- 
acter.-* So,  if  the  individual  note  of  an  administrator,  who  had 
rtH'eived  an  amount  of  money  from  the  estate  for  the  purpose  of  pay- 
ing a  debt,  is  taken  for  the  debt,  and  extension  is  given  by  renewals 
of  sncli  note  for  several  yeara,  and  until  the  maker  had  become  in- 
solvent, it  will  Ik*  a  payment,  and  discharge  the  estate  originally 
liable.-* 

In  like  manner,  an  agent  s  note  will  not,  in  general,  discharge  the 
debt  of  h\»  principal;  -^  especially  where  it  has  been  given  without 
I»rejudice  as  to  the  principal.^'  And,  in  the  absence  of  a  special 
agreement,  such  note  is  not  a  payment,  although  the  agent  was  in- 

"  Gray  v.  White,  108  Mass.  228. 

i«Aiiil  the  parol  agreement  for  time  wiU  be  no  defense.  Davey  v.  Prender- 
k'nijis,  Ti  Bam.  &  Aid.  187. 

»•  Peier  v.  Beverly,  10  Pet.  532:  (Jlenn  v.  Burrows,  37  Hun  (N.  Y.)  6()2; 
unless  it  is  intended  to  l)e  a  payment,  Yerger  v.  Foote,  48  Miss.  (j2.  And  see 
Wliite  V.  Thomp.»*ou,  70  Me.  207.  1)  Atl.  118. 

»•-  Hoge  V.  Vlntroux,  21  W.  Va.  1. 

19  IVter  V.  Beverly,  10  Pet.  532. 

2«  Lawton  v.  Fish.  51  (Ja.  (547;   Hill  v.  Rile.v.  21  S.  C.  002. 

21  James  v.  Hackley.  IG  Johns.  (N.  Y.)  273. 

22  Porter  v.  Talcott,  1  Cow.  (X.  Y.)  3r>0;  Taylor  v.  Conner.  41  Miss.  722;  es- 
IM-^lally  if  the  receipt  for  it  reads.  "Which,  when  paid,  will  be  in  full,"  etc., 
Ayr»^  V.  Van  Lieu,  5  N.  J.  Law,  881. 

2*  Wyali  V.  Hertford,  3  East,  147. 
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debted  to  the  principal,  and  charged  him  with  the  amount  of  the 
note,**  or  although  the  time  for  payment  was  thereby  extended.-* 
But  if  a  seller  of  goods  accepts  the  note  of  the  buyer's  agent  as  pay- 
ment, knowing  him  to  be  such  agent,  it  will  discharge  the  principal, 
although  the  note  is  not  paid.**  If  a  husband  signs  a  note  as  agent 
for  his  wife,  it  will,  in  like  manner,  not  discharge  her  debt,  unless  it 
is  so  agreed;  *^  but  an  action  will  still  lie  against  her  on  the  origi- 
nal debt.*®  So,  a  note  given  by  the  selectmen  of  a  town  for  a  debt 
due  from  the  town  will  not  extinguish  the  original  debt.** 

Renewal  of  Bill  or  Note. 

§  1511.  The  renewal  of  a  bill  or  note  is  not,  in  general,  a  pay- 
ment.'® So,  if  a  note  made  by  A.  and  B.  is  paid  by  the  check  of 
A.,  and  a  new  note  by  A.  and  B.  is  discounted  by  the  bank  holding 
the  original  note  and  credited  to  A.,  and  this  is  repeated  several 
times,  the  transactions  will  be  regarded  as  renewals,  and  not  pay- 
ment of  the  original  note.'^  So,  the  renewal  of  a  lost  draft,  with 
the  word  "Duplicate"  written  across  the  face,  and  without  any  new 


«*  Hlgby  V.  Railroad  Co.,  7  Abb.  Prac.  (N.  Y.)  ^9.  But  where  the  agent  has 
charged  the  amount  to  his  principal,  a  corporation,  and  been  paid  by  It,  it  was 
held  to  be  a  payment  by  the  corporation  in  Wright  v.  Ware  Co.,  1  N.  H.  281. 

2  5  Rathbone  v.  Tucker,  15  Wend.  (N.  Y.)  498. 

2«  Perliins  v.  Cady,  111  Mass.  318;   Paige  y.  Stone,  10  Mete.  (Mass.)  160. 

27  Rawllngs  V.  Robson,  70  Ga.  595. 

28  Guion  V.  Doherty,  43  Miss.  538. 

29  Kidder  v.  Knox,  48  Me.  551. 

80  Benj.  Chalm.  Dig.  art.  521;  2  Daniel,  Neg.  Inst.  280;  2  Pars.  Notes  &  B. 
204;  Farrington  v.  Bank,  24  Barb.  (N.  Y.)  554;  Bank  of  Commonwealth  v. 
Letcher,  3  J.  J.  Marsh.  (Ky.)  1D5;  Lowry  v.  Fisher,  2  Bush  (Ky.)  70;  Bank  of 
America  v.  McNeil,  10  Bush.  (Ky.)  54;  Reader  v.  Nay.  95  Ind.  1S4.  Contra, 
Nichol  V.  Bate,  10  Yerg.  (Tenn.)  429;  Belleville  Sav.  Bank  v.  Bornman,  124  Ul. 
200,  16  N.  E.  210;  Jansen  v.  Grlmshaw,  125  111.  468,  17  N.  E.  850;  Chisholm  v. 
Williams,  128  111.  115,  21  N.  E.  215;  McMorran  v.  Murphy,  68  Mich.  246.  36 
N.  W.  60;  Geib  v.  Reynolds,  35  Minn.  331,  28  N.  W.  923;  NaUonal  Bank  of 
Chester  v.  Gunhouse,  17  S.  C.  489;  First  Nat.  Bank  v.  Case,  63  Wis.  504,  22 
N.  W.  833;   Holland  Trust  Co.  v.  Waddell,  75  Hun,  lOi,  28  N.  Y.  Supp.  980. 

31  Lee  V.  HoUister,  5  Fed.  752;  McElwee  v.  Lumber  Co.,  16  C.  C.  A.  232,  69 
Fed.  302. 
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conBideration,   will  create  no  additional  liability  on  the  drawer's 

part** 
A.  renewal  is  not  a  payment,  unless  so  intended  or  agreed.**    But, 

where  the  renewal  was  sent  to  the  holder  with  the  request  to  re- 
turn the  original  note,  it  was  held  that  the  old  note  was  discharged, 
although  he  retained  both,'*  On  the  other  hand,  where  a  maker, 
on  the  maturity  of  an  indorsed  note,  leaves  a  renewal  at  the  bank, 
with  word  that  the  indorsers  will  call  and  sign  it,  it  will  not  be  a 
payment  of  the  original  note." 

But  where  the  new  note  is  discounted,  and  the  old  note  is  paid 
with  the  proceeds  of  the  discount,  it  has  been  held  to  be  a  payment, 
and  not  a  mere  renewal.*'  And  the  old  note  will  be  canceled  if 
paid  in  money,  although  the  money  is  immediately  loaned  again  to 
the  debtor.*'  Tf  the  original  note  is  taken  up  with  funds  other  than 
the  proceeds  of  the  discount  of  the  new  note,  it  will  not  be  a  re- 
newal.** But,  if  it  is  paid  out  of  the  proceeds  of  the  new  discount, 
it  will  be  a  renewal,  if  so  intended.** 

»»  Benton  v.  Martin,  52  N.  Y.  571,  40  N.  Y.  345.    And  see  31  N.  Y.  382. 

sa  And  it  is  a  question  for  the  Jury  whether  there  is  such  an  Intention,  Whee- 
lock  T.  Berkeley,  138  lU.  153,  27  N.  E.  W2;  Brown  v.  Scott,  51  Pa.  St.  357;  Cor- 
ner T.  Pratt,  138  Mass.  446;  or  agreement,  Hart  v.  Boiler,  15  Serg.  &  R.  (Pa.)  162. 
And  see  f  1516,  infra.  And,  If  it  Is  usurious,  the  right  of  action  to  recover  the 
usury  paid  was  from  its  payment,  and  not  from  Its  date,  LouisvlUe  Trust  Oo.  t. 
Kentucky  Nat  Bank,  87  Fed.  143. 

s«  Sage  T.  WaUcer,  12  Mich.  425. 

>»  Auburn  City  Nat.  Bank  y.  Hunslker,  72  N.  Y.  252.  Although  the  renewal 
was  credited  on  the  books  of  the  bank,  and  although  the  first  note  was  marked 
•'Paid." 

»•  Fisher  v.  Marvin,  47  Barb.  (N.  Y.)  159. 

^1  2  Pars.  Notes  &  B.  203;  Merrlman  v.  Manufacturing  Co.,  12  R.  I.  175.  In 
such  case  the  second  note  discounted  Is  not  a  renewal,  but  a  new  loan,  and  is 
therefore  not  covered  by  security  given  for  the  maker's  Indebtedness  prior  to 
the  maturity  of  the  original  note,  although  a  renewal  in  general  carries  the 
original  collateral  with  It.  Buck  v.  Wood,  85  Me.  204,  27  Atl.  103;  Holland 
Troat  Co.  v.  WaddeU,  75  Hun,  104,  26  N.  Y.  Supp.  980.  So,  where  a  second 
note  is  dlaooQnted  at  the  maturity  of  the  first,  and  the  proceeds  credited  to  the 
niaker,  and  at  its  maturity  a  third  note  is  discounted,  Including  another  debt 
abo,  the  first  note  has  been  held  to  be  paid  and  extinguished  by  the  second. 
Letdier  v.  Bank,  1  Dana  (Ky.)  82. 

*•  Hartley  ▼.  Kirlin,  45  Pa.  St.  49. 

••  And  the  original  collateral  will  go  with  It    Flanagln  v.  Hambleton,  54  Md. 
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Note  Taken  as  Payment  by  Agreement. 

§  1512.  A  bill  or  note  may  be  taken  in  absolute  satisfaction  by 
agreement  of  the  parties  to  the  payment, *°  and  even  in  discharge  of 
a  higher  security,  such  as  a  note  under  seal,*^  or  a  judgment;  ^-  or 
it  may  be  taken,  with  other  consideration,  in  payment  of  an  exist- 
ing debt  of  smaller  amount.*^ 

On  the  other  hand,  the  debtors  note  for  a  third  of  the  original 
debt  will  not  be  a  satisfaction.**  So,  an  agreement  to  receive  part 
cash  and  part  note,  in  satisfaction  of  a  debt  much  larger  than  the 
aggregate  of  both  cash  and  note,  is  not  a  payment.*'  But  where 
sucli  agreement  has  been  made  in  a  compromise  beneficial  to  all 
parties,  and  the  notes  representing  the  original  debt  have  been  sur- 
rendered, no  action  will  afterwards  lie  upon  them.**  And  the  debt- 
or's own  note  and  the  draft  of  a  third  person  may  be  taken  in  sat- 
isfaction, although  they  are  for  a  smaller  amount,  and  such  amount 
paid  in  cash  by  the  debtor  might  not  have  the  same  effect.*^ 

§  1513.    Where  a  surety  gives  his  note  in  satisfaction  of  the 

debt  on  which  he  is  liable,  and  it  is  expressly  received  as  such  by  the 


40  Brewer  v.  Bank,  24  Ala.  439;  Kappes  v.  Lumber  Co.,  1  111.  App.  280;  Gago 
V.  Lewis,  68  111.  (>(M;  Warring  v.  Hill,  89  Ind.  497;  Jewett  v.  Pleak,  43  Ind.  368: 
Iowa  Co.  V.  Foster.  49  Iowa,  67G;  Abat  v.  Nolte,  6  Mart.  N.  S.  (La.)  636;  Burch- 
ard  V.  Frazor,  23  Mich.  224;  Hunter  v.  Tenlaud  (Tex.  Civ.  App.)  32  S.  W.  421; 
Dougherty  v.  Himter,  54  Pa.  St.  380.  a  duebill;  Wheeler  v.  Faurot,  37  Ohio  St. 
26,  obiter.  And  a  note  so  received  will  not  be  presumed  not  to  be  pa^^able  at 
bank,  Warring  v.  Hill,  supra.  So,  an  insurance  loss  may  be  satisfied  by  an 
order  drawn  by  the  agent  on  the  secretary  of  the  company,  and  received  In  full 
satisfaction.     Spooner  v.  Rowland.  4  Allen  (Mass.)  485. 

41  Bolt  V.  Dawkins,  16  S.  C.  198. 

*2  And  cancellation  of  the  Judgment  record  may  be  enforced  upon  such  a  pay- 
ment.    Kusler  v.  Crofoot,  78  Ind.  597. 

4  3  Keough  V.  McNitt.  6  Minn.  513  (Gil.  357). 

i*  Cumber  v.  Wane,  1  Strange,  426.  But  the  note  of  a  third  person  so  re- 
ceived would  discharge  the  debt,  Irrespective  of  the  amount  being  larger  tlian 
the  note.     Brooks  v.  White,  2  Mete.  (Mass.)  283. 

4  5  Parrott  v.  Colby,  71  N.  Y.  597,  6  Hun   (X.  Y.)  55,  the  note  not  being  paid. 

4«  A'inson  v.  Vives,  24  La.  Ann.  336.  And  such  a  note  has  been  held  to  be 
good  in  Indiana,  although  no  other  creditor  was  Interested  in  the  composition. 
Devau  v.  Ham.  17  Ind.  472. 

4  7  Bliss  V.  Swartz.  7  Lans.  (N.  Y.)  186. 
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ifedrtor,  such  payment  will  support  an  action  by  him  against  the 
principal  debtor  for  exoneration.**  So,  payment  by  note  will  sup- 
I>ort  an  action  by  the  party  paying  for  money  paid;  *•  or  an  alle- 
gation of  payment  in  a  suit  brought  to  enforce  a  contract  for  the 
purchase  of  goods, ^^'^  or  for  breach  of  warranty  of  the  goods  sold.*^^ 
So,  where  B.'s  bond  is  given  to  A.  to  indemnify  him  against  pay- 
ments to  be  made  for  B.,  and  A.'s  note  is  afterwards  received  by  the 
creditor  for  such  payments,  action  will  lie  against  B.  on  the  bond 
before  the  note  is  actually  paid.** 

But  where  a  principal  debtor  makes  part  payment  of  a  debt,  and 
^ires  his  note  to  the  surety  for  his  indemnity  against  the  balance, 
the  note  will  not  discharge  collateral  already  held  for  that  purpose 
bj  the  surety.''  And  it  has  been  held  that  the  bond  of  one  joint  mak- 
♦T  will  not  be  sufficient,  until  paid,  to  support  an  action  by  such 
maker  against  his  co-maker  for  contribution.** 

Some  authorities  hold  that  an  express  agreement  is  necessary,  in 
order  to  make  the  debtor's  note  an  absolute  payment  and  satisfac- 
tion;'* especially  if  it  is  for  a  smaller  amount,**  and  given  in  dis- 
charge of  a  larger  note  and  other  debts. *^  The  intention  to  make  a 
ii(»te  a  satisfaction  of  the  original  note  or  debt  must,  at  least,  not 
l»e  left  to  mere  inference,  but  must  be  clearly  proved.' 
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"  Witherby  v.  Mann,  11  Johns.  (N.  Y.)  518;  Doolittle  v.  Dwlght,  2  Mete. 
♦Mass.)  561;  Warring  v.  HUl,  89  Ind.  497.    And  see  §  1509,  supra. 

*•  CorawaU  v.  Gould,  4  Pick.  (Mass.)  444.    And  see  §  1509,  supra. 

5«  Morehouse  t.  Northrop,  33  Conn.  380. 

"  Bach  V.  Levy,  101  N.  Y.  511,  5  N.  E.  345,  affirming  50  N.  Y.  Super.  Ct. 
.*U»:  Frohreich  v.  Gammon,  28  Minn.  476,  11  N.  W.  88. 

«  Drake  v.  Porter.  13  Hun  (N.  Y.)  658. 

"  PInney  v.  Kimpton,  46  Vt.  80. 

i*  MaxweH  v.  Jameson,  2  Barn.  &  Aid.  51. 

"  Porter  v.  Talcott,  1  Cow.  (N.  Y.)  359;  Appleton  v.  Kennon,  19  Mo.  6.37; 
Kan  Hi  t.  Brown,  1  McCord  (S.  C.)  449.  So,  as  to  payment  of  an  existing  debt. 
Kn.wn  V.  Olmsted,  50  Cal.  162;  Young  v.  Hlbbs,  5  Neb.  433.  Or  of  a  judg- 
ment against  the  maker.  Biggs  y.  Goodrich,  74  Mo.  106.  And  see  2  Daniel, 
.Neg.  Inst.  292;  1  Edw.  BiUs  &  N.  «  290;  2  Bdw.  Bills  &  N.  |  752;  2  Pars.  Notes 
<fc  B.  159. 

»«  Pafaie  T.  Voorhees,  26  Wis.  522. 

*•  Ripley  y.  Greenleaf,  2  Vt.  129. 

^<  Nightingale  r.  Chafee,  11  R.  1.  609.  But  circumstantial  eyidence  Is  suffi- 
<^Dt,  Keel  y.  Larkin,  72  Ala.  493;  e.  g.  the  issue  of  a  renewal  policy  of  insur^ 
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§  1514. 


A  note  is,  of  course,  no  satisfaction  of  the  debt,  if 


it  is  expressly  agreed  that  it  shall  not  be.**  Thus,  where  notes  are 
given  for  the  accommodation  of  a  builder  before  completion  of  hi» 
work,  with  an  express  agreement  that  they  are  not  to  be  credited 
on  account,  they  will  be  considered  as  a  loan,  and  not  as  a  payment, 
leaving  his  lien  intact  for  the  entire  balance  due.*®  So,  if  a  bill  is 
taken  with  an  express  reservation  of  the  holder's  rights  against  the 
drawer  of  the  original  bill,'^  or  if  a  note  is  received  as  payment 
"when  paid."  ®'  And,  if  a  collateral  note  is  given  to  collect  and  ap- 
ply on  the  original  note,  it  will  be  a  payment  only  so  far  as  collect- 
ed.*' So,  a  debt,  released  on  condition  that  notes  given  for  it  are 
paid  when  due,  will  not  be  discharged  if  the  holder  is  obliged  to 
take  up  the  notes.** 

If  the  note  or  renewal  is  paid  at  or  before  maturity,  it  will  be  a 
payment  of  the  debt.*'  But,  if  it  is  given  for  part  of  the  amount 
only,  the  balance  may  still  be  recovered,  after  the  note  is  paid.** 
If  a  note  held  as  collateral  is  paid,  it  will  discharge  the  debt  se- 
cured pro  tanto.*^  And  the  debt  may  be  discharged,  although  the 
payment  never  reaches  the  creditor's  hands ;  e.  g.  where  the  debt  is 
paid  by  a  crossed  check  to  the  creditor's  agent,  and  the  check  is  paid 
to  the  bank,  to  which  it  is  crossed,  and  the  amount  is  held  by  the 
bank  for  a  debt  due  to  it  from  the  agent.**  On  the  other  hand,  if 
a  bill  is  given  to  an  agent,  who  is  only  authorized  to  receive  cash 
in  payment,  it  will  not  be  a  satisfaction,  although  the  bill  is  after- 
wards paid  to  the  lawful  holder  of  it.** 


ance  for  which  the  note  was  given,  Tabor  v.  Insurance  Co.,  44  Mich.  324,  6  N. 
W.  830. 

»»  Gilmore  v.  Bussey,  12  Me.  418. 

•0  Jones  V.  Keen.  115  Mass.  170. 

•1  Bedford  v.  Deakin,  2  Starke,  178.  2  Barn.  &  Aid.  210. 

•a  Herring  v.  Sanger,  3  Johns.  Cas.  (N.  Y.)  71. 

•»  Haven  v.  Hathaway,  20  Me.  345. 

t4  Lord  v.  Bigelow,  124  Mass.  185. 

•»BenJ.  ChalDCL  Dig.  art.  251;   2  Pars.  Notes  &  B.  163. 

«•  Lumley  v.  Musgrave,  4  Blng.  N.  C.  9,  5  Scott.  230;  Crawford  v.  Roberts, 
50  Cal.  235. 

•7  Marine  Bank  v.  Vail,  6  Bosw.  (N.  Y.)  421. 

«•  Bridges  v.  Garrett,  L.  R.  5  C.  P.  451. 

••  Sykes  v.  GUes.  5  Mees,  &  W.  645;  Williams  v.  Evans,  L.  R.  1  Q.  B.  352; 
Catterall  v.  Hindle,  U  R.  1  C.  P.  186. 
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Pleading  Fasrment  by  BUI. 

§  1515.  Payment  by  the  bill  or  note  of  a  third  person  has  been 
held  snfflcient  to  support  a  general  plea  of  payment  of  the  original 
bill.'*  But,  where  the  debtor  giyes  his  own  negotiable  note  in  pay- 
ment, it  has  been  held  to  be  admissible  as  evidence  under  the  gen- 
eral issue,^*  but  not  to  be  pleadable  in  bar  as  a  payment/*  In 
pleading  payment  by  bill  or  note,  it  is  sufficient  to  aver  that  it  was 
taken  in  pa^ment,^*  and  that  the  paper  is  still  current,  and  not  due.^* 
Bat  it  must  be  averred  that  the  paper  was  received  in  satisfaction  J' 
And  it  has  been  held  not  to  be  sufficient  at  common  law  to  set  out 
that  the  bill  was  '^given  on  account  of  and  in  payment  and  discharge" 
of  the  debt.^*  And  it  should  appear  by  the  pleading  that  the  bill 
was  payable  to  order  or  to  bearer,  and  therefore  negotiable.^^ 

Ekitisfitction  a  Question  of  Intention. 

§  1516.  Whether  a  bill  or  note  has  been  taken  in  satisfaction  of 
a  debt  is  a  question  of  intention  for  the  jury  to  determine.^*     And, 

^•Brles,  BDls,  388;  Thorne  y.  Smith,  10  G.  B.  059.  So,  an  Indorser  may 
pktd  pajment  and  show  a  renewal  taken  without  his  indorsement.  Selman  v. 
Brown,  78  6a.  332. 

»i  Hi]«he«  V.  Wheeler,  8  Cow.  (N.  Y.)  77. 

^>  Roades  t.  Barnes,  1  Burrows,  9;  Hughes  t.  Wheeler,  supra.  But  In  Kirk- 
Itad  r.  Dryfns  (Ga.)  29  S.  E.  612,  a  special  plea  was  required. 

ti  Halliard  y.  Argyle,  6  Man.  &  O.  40. 

T«  Byles,  BiUs,  387;  2  Pars.  Notes  &  B.  150;  Kearslake  y.  Morgan,  5  Term 
R.  513;  Griffiths  y.  Owen,  13  Mees.  A.  W.  58. 

^•Dayls  y.  Gyde,  2  Adol.  &  E.  623.  In  Texas  a  plea  of  payment  by  notes 
Bwt  aUege  that  they  were  accepted  in  payment,  or  that  the  money  had  been 
or  conld  be  realteed  on  them.    Gray  v.  McFarland,  20  Tex.  163. 

••  McDowaU  V.  Boyd,  17  Law  J.  Q.  B.  295;  Kemp  v.  Watt.  15  Mees.  &  W.  G72. 

7'  James  y.  WUUams,  13  Mees.  &  W.  828. 

'•2DanleI.Xeg.  Inst.  296;  2  Pars.  Notes  &  B.  160;  Lyman  y.  Bank,  12  How. 
344;  Root  y.  Burt.  118  Maw.  521:  Corner  y.  Pratt,  138  Mass.  446;  DarnaUv.More- 
houae,  45  N.  Y.  64:  Rowland  y.  Coffin,  9  Pick.  (Mass.)  52;  Brown  y.  Scott,  51  Pa. 
St  357;  Dodge  v.  Emerson,  131  Mass.  467;  Weakly  y.  Bell,  9  Watts  (Pa.)  273; 
Htmter  y.  Monl,  98  Pa.  St.  13;  Sykes  v.  Gerber,  Id.  179;  Seltzer  v.  Coleman, 
32  Pa.  St  493;  Crabtree  y.  Rowand,  33  III.  422;  Thom  v.  Wilson's  Ex'r,  27 
Ind.  370;  Weston  v.  Wiley,  78  Ind.  54;  First  Nat.  Bank  of  New  Castle  y. 
Nmen,  99  Ind.  100;  Bnllen  y.  McGiUicuddy,  2  I>aua  (Ky.)  90;  Gardner  y.  Gorham, 
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if  found  to  have  been  so  given  as  a  fact,  it  will  extinguish  all  cause 
of  action  on  the  original  debt  J*  So,  it  is  a  question  of  intention 
whether  a  renewal  bill  or  note  was  received  in  payment  or  as  a  re- 
newal merely,*®  even  where  two  notes  are  given  for  one.*^  So,  it  is 
a  question  for  the  jury  whether  the  note  of  an  indorser,  given  to 
take  up  the  original  note  of  the  maker,  was  intended  as  a  payment.'* 
If  a  note  is  given  as  collateral  only,  and  is  so  received  by  the  cred- 
itor, it  may  be  an  extension,  but  not  a  payment.*'  And  if  the  debt- 
or's own  note,  payable  at  the  banking  house  of  A.,  is  returned  to 
the  debtor  before  its  maturity  on  A/s  refusal  to  meet  it  for  want 
of  funds,  it  will  be  considered  as  withdrawn  or  canceled,  and  will 
not  be  a  payment.** 


Presumption  of  Payment — Massachusetts  Rule. 

§  1517.  Where  the  debtor's  own  note  is  given  for  a  precedent 
debt,  it  will  be  presumed  not  to  be  a  payment,  although  it  is  proved 
by  other  evidence;  but  the  burden  of  proof  is  on  the  party  alleging 
it  to  be  such.*^     So,  if  a  nonnegotiable  note  is  received  in  absolute 

1  Dougl.  (Mich.)  507;  Dogan  v.  Ashbey,  1  Rich.  Law  (S.  C.)  30;  Merrick  v.  Boury, 
4  Ohio  St.  60;  Johnson  v.  Clarice,  15  S.  C.  72;  Myatts  v.  Bell,  41  Ala.  222; 
Brugman  v.  McGuire,  32  Ark.  733;  Salomon  v.  Pioneer  Co-Op.  Co.,  21  Fla.  374; 
McGulre  v.  Bid  well,  64  Tex.  43;  HaU's  Self -Feeding  Cotton-Gin  Co.  v.  Black, 
71  Ga.  450;  Lyons  v.  Bank,  86  Ga.  485,  12  S.  E.  882;  Stewart  Paper  Mfg.  Co. 
V.  Ran,  92  Ga.  514,  17  S.  E.  748. 

T»  Govern  v.  Littlefield,  13  Allen  (Mass.)  127;  Trotter  v.  Crockett,  2  Port 
(Ala.)  401. 

so  2  Daniel,  Neg.  Inst.  290;  1  Edw.  Bills  &  N.  §  286;  Flanagin  v.  Hambleton, 
54  Md.  222;  Hart  v.  Boiler,  15  Serg.  &  R.  (Pa.)  162;  Bank  of  Cadiz  v.  Slem- 
mons.  34  Ohio  St.  142.  So,  where  the  renewal  was  held  by  the  bank  untU  It 
matured,  and  action  was  then  brought  on  the  original  note.  Cake  v.  Bank,  86 
Pa.  St.  303. 

81  Goldshede  v.  Cottrell,  2  Mees.  &  W.  20. 

82  Connecticut  Trust  &  Safe-Deposit  Co.  v.  Melendy,  119  Mass.  449.  But  there 
must  be  an  agreement  of  the  parties  to  effect  a  payment.  It  must  be  taken 
in  liquidation  and  discharge,  and  it  is  not  sufficient  to  aver  that  it  was  taken 
on  account  of,  and  appropriated  to,  and  retained  for,  payment  BaiUie  v.  Moore, 
8  Q.  B.  489. 

88  Byles,  Bills,  387. 
84  Stedman  v.  Gooch,  1  Esp.  4. 

86  Wilbur  V.  Jernegan,  11  R.  I.  113;  State  v.  Rosborough,  2  Rich.  Law  (S.  0.) 
?41;  Merrick  v.  Boury,  4  Ohio  St.  60;  Geib  v.  Reynolds,  35  Minn.  331,  28  N.  W. 
(2182) 


Ch.  41)  PRK8UMPTION    OF    PAYMENT.  §1517 

payment,  the  fact  must  be  proved  aflSrmatively.®*    Satisfaction  of  a 
debt  by  a  bill  or  note  is  a  question  of  intention,  dependent  on  the 
ugreement  of  tbe  parties;  and  the  note  will  not  be  a  payment  with- 
out sncb  agreement,  although  credited  as  such  on  the  book  account 
of  tbe  creditor.®^     And,  in  general,  the  debtor's  own  note  will  not 
be  considered  to  be  a  payment  of  the  debt  without  strong  evidence 
of  an  intention  to  that  effect.** 

In  Massacbasetts  the  rule  has  been  laid  down  (and  followed  in 
some  otber  states)  that  the  debtor's  own  negotiable  note  is  prima 
facie  payment  of  an  existing  debt.**    And,  as  such,  it  will  extin- 
guish tbe  debt,  and  take  it  out  of  the  reach  of  a  subsequent  attach- 
ment against  the  debtor.**    If  the  debtor  gives  his  note  for  an  open 
book  account,  it  has  been  held  to  be  presumptive  evidence  of  the 
payment  of  the  account.*^    And  the  giving  of  a  note  is  said  to  be 
presumptive  evidence  of  a  settlement  of  accounts  between  the  par- 
ties up  to  its  date,*^  although  the  sufficiency  of  the  note  alone  as 
such  evidence  has  been  denied.**    If  the  debtor  gives  his  note  to 
take  up  an  earlier  note,  it  is  presumptively  a  payment  of  the  origi- 

t>23;  Foster  v.  HUl,  36  N.  H.  526;  Aultman  v.  Jett,  42  Wis.  488;  Aiiltman  v. 
Hetberington,  Id.  622;  Preston  v.  Jones,  3  lU.  App.  632;  Estey  v.  Birnbaum,  9 
S.  D.  174,  68  N.  W.  290.  So,  where  the  payor  gave  a  bond  and  mortgage,  and 
said  they  were  good,  and  If  not  he  should  feel  bound  to  make  them  so.  Gardner 
r.  Gorham,  1  Dougl.  (Mich.)  507. 

•«  Olvey  V.  Jackson,  106  Ind.  286,  4  N.  E.  149. 

»T  FoUett  V.  Steele,  16  Vt.  30. 

•B  Shepard  v.  AUen,  16  Kan.  182. 

•tBenJ.  Chahn.  Dig.  art.  251;  2  Daniel,  Neg.  Inst.  285;  2  Edw.  Bills  &  N. 
I  753;  2  Pars.  Notes  &  B.  150;  Thacher  v.  Dinsmore,  5  Mass.  299;  Maneely 
T.  McGee,  6  Mass.  143;  Inhabitants  of  Bangor  v.  Inhabitants  of  Warron,  34 
Me.  324;  Ward  v.  Bourne,  56  Me.  161;  Bunker  v.  Barron,  79  Me.  62,  8  Atl.  253; 
Stephens  v.  Thompson,  28  Vt.  77;  Wemet  v.  Lime  Co.,  46  Vt.  458;  Arnold  v. 
Spragne,  34  Vt.  402;  Thornton  v.  Williams,  14  Ind.  518;  Weston  v.  Wiley,  78 
Ind.  54;  Smith  v.  Bettger,  68  Ind.  254.  And  proof  of  express  agreement  is  un- 
necessary.   White  V.  Jones,  38  111.  159. 

••  Wood  V.  Bodwell,  12  Ptek.  (Mass.)  268. 

•i  Taft  V.  Boyd,  13  Allen  (Mass.)  84;  Hoodless  v.  Reid,  112  Bl.  105;  Gooding 
V.  librgan,  37  Me.  419;  Tlsdale  v.  Maxwell,  58  Ala.  40. 

•3  Maynard  v.  Johnson,  4  Ala.  116;  Gaskin  v.  WeHs,  15  Ind.  253;  Rowe  v. 
CoUler,  25  Tex.  Supp.  252.  So,  a  negotiable  note  given  for  building  material 
on  a  general  account  for  several  buildings.    Hill  v.  Sloan,  59  Ind.  181. 

•s  Rosencrantz  v.  Mason,  85  IlL  262. 
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nal  note  in  Massachusetts,*^  unless  such  presumption  would  lead  to 
loss  on  the  payee's  part  of  advantages  inherent  in  the  old  note, — 
e.  g.  under  the  insolvent  laws, — which  the  creditor  had  no  intention 
or  thought  of  abandoning. '^^  Even  if  the  renewal  is  for  less  than 
the  original  note,  it  has  been  held  to  be  presumptive  evidence  of 
satisfaction.**  But  the  rule  of  presumption  of  payment  has  not 
been  extended  to  nonnegotiable  notes.  •^ 

The  presumption  of  payment  has  been  extended  to  a  note  given 
for  a  debt  contracted  at  the  time;  e.  g.  for  an  insurance  premiunL** 
So,  if  a  note  is  given  for  goods  sold,  and  the  goods  are  left  as  col- 
lateral, and  the  note  partly  paid  out  of  the  proceeds,  the  note  will  be 
regarded  as  pa^Tnent,  if  it  has  been  so  received.**  But  an  agree- 
ment to  receive  a  note  as  absolute  payment  for  goods  purchased  at 
the  time  will  not  be  presumed,  where  the  maker  has  become  insol- 
vent before  its  maturity.*** 


Presumption  of  Payment — Bebutted. 

§  1518.  A  bill  or  note  is,  however,  even  by  the  Massachusetts  rule, 
only  a  presumptive  payment,  in  the  absence  of  all  proof  as  to  the 
agreement.***  The  presumption  may  be  rebutted  by  evidence  to  the 
contrary.***    Thus,  the  note  may  be  shown  to  have  been  given  as 

»4  Goodnow  v.  HIU,  125  Mass.  587;  Taft  v.  Boyd,  13  AUen,  84.  But  see 
TIsdale  v.  Maxwell,  58  Ala.  40. 

•8  Tucker  v.  Drake,  11  Allen  (Mass.)  145. 

»«  Piper  V.  Wade,  57  Ga.  223. 

•7  Smith  V.  Bettger,  08  Ind.  254;  Bartlett  v.  Mayo,  33  Me.  518;  Weston  v. 
Wiley,  78  Ind.  54;  Travellers'  Ins.  Co.  v.  Chappelow.  83  Ind.  429. 

o«  Union  Ins.  Co.  v.  Grant,  68  Me.  229;  Franklin  Life  Ins.  Go.  v.  WaUace,  93 
Ind.  7. 

»»  Jones  V.  Kennedy,  11  Pick.  (Mass.)  125. 

100  Bill  V.  Porter.  9  Conn.  23. 

5  01  Amos  V.  Bennett,  125  Mass.  123;  Rindge  v.  Breck,  10  Cush.  (Mass.)  43; 
Krutslnger  v.  Brown,  72  Ind.  466;  especially  where  a  collateral  bond  Is  taken, 
Appleton  V.  Parker,  15  Gray  (Mass.)  173.  So.  too,  even  where  a  receipt  is  given 
for  the  payment.     MlUiken  v.  Whitehonse,  49  Me.  527. 

102  Appleton  v.  Parker,  supra;  Dodge  v.  Emerson,  131  Mass.  467;  Green  r. 
Russell.  132  Mass.  536;  Melledge  v.  Iron  Co.,  5  Cush.  (Mass.)  158;  Butts  v. 
Dean,  2  Mete.  (Mass.)  76;  Curtis  v.  Hubbard,  9  Mete.  (Mass.)  322;  Maneely  ▼. 
McGee,  6  Mass.  143;  Paine  v.  Dwlnel.  53  Me.  52;  MiUer  v.  HUton,  88  Me.  429, 
34  Atl.  266;  Morrison  v.  Smith,  81  IlL  221;  Maynard  v.  Johnson,  4  Ala.  110. 
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collateral  only.***     And  where  it  has  been  given  as  collateral,  and 
afterwards  taken  up  by  the  creditor,  and  surrendered  to  the  maker, 
it  18  not  a  payment.* •*     And  the  presumption  of  payment  is  rebutted 
where  the  payee  has  sold  goods  to  A.,  and  taken  his  note  for  them, 
not  knowing  him  to  be  only  an  agent.*®*     So,  it  may  be  rebutted  by 
circumstantial  evidence;   e.  g.  by  showing  that  it  was  the  note  of 
an  agent  not  charged  to  his  principal,  and  given  ^^on  account  of  ves- 
sel's bills,"  for  the  evideiit  purpose  of  a  temporary  accommodation 
raerely.*^*     And,  although  a  receipt  is  given  for  the  debt  on  taking 
a  negotiable  note  of  the  debtor,  it  is  only  prima  facie  payment,  and 
may  be  rebutted.*** 

Parol  evidence  is  admissible  to  show  the  intention  with  which  the 
note  was  given,***  and  whether  it  was  given  for  some  other  consid- 
eration or  in  satisfaction  of  an  earlier  debt  or  note.***  But,  where 
the  consideration  is  expressed  in  the  note,  it  has  been  held  inad- 
missible to  show  that  it  was  given  as  a  settlement  of  some  other 
aeconnt.***  And  a  note  will  not  be  presumed  to  be  taken  in  pay- 
ment where  some  other  security  held  by  the  creditor  would  be  lost 
thereby;***  e.  g.  where  it  is  given  for  an  extension  of  time  on  a 
debt  secured  by  mortgage,***  or  for  a  bond  covering  both  past  and 
fntnre  indebtedness,  and  signed  by  a  surety  also.*** 

i*s  CoOamer  v.  Langdon,  29  Vt.  a2;  White  v.  Jones,  38  111.  159. 

!•«  Dlckinaon  v.  King,  28  V t.  378. 

!•>  Lovell  V.  WlUlams,  125  Mass.  439;  Wemet  v.  Lime  Co.,  46  Vt.  458. 

!••  Hudson  v.  Bradley,  2  aiff.  130,  Fed.  Cas.  No.  6,a33. 

>•»  Fowler  v.  Ludwig,  34  Me.  455. 

!••  2  Daniel,  Neg.  Inst.  285;  2  Pars.  Notes  &  B.  150;  Graves  y.  Siiulman,  59 
Ala.  406;  Weston  v.  Wiley,  78  Ind.  54;  First  Nat.  Bank  of  New  CasOe  v. 
Noffen,  99  Ind.  160.  And  proof  may  be  made  of  usage  and  circumstances  to 
rebut  tbe  presumption  of  payment.    Varner  v.  Nobleborongh,  2  Me.  121. 

i*»  Hale  Y.  Rice,  124  Mass.  292. 

120  Roes  T.  Bos  well,  60  Ind.  235. 

1312  Daniel,  Neg.  Inst.  292;   2  Pars.  Notes  &  B.  iriO;   e.  g.  where  it  would 
extingoish  a  prior  mortgage.  Bunker  y.  Barron,  79  Me.  62,  8  Ati.  253;   Spencer 
y.  Chrisman,  15  Ind.  215. 
113  Bryce  y.  Bowers,  11  Ricb.  Eq.  (S.  G.)  41. 
11*  8hnmway  t.  Reed,  34  Me.  560. 
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(Ch.  41 


Effect  of  Beceipt. 

§  1519.    Where  the  debtor  gives  his  own  note,  it  does  not  be- 
come an  absolute  payment  by  the  mere  fact  that  a  receipt  is  given 
for  it  as  so  mach  cash.^^*    The  effect  of  such  receipt,  or  of  a  re- 
ceipt in  full,  is  a  question  of  intention  for  the  jury  to  determine.^^* 
But  where  a  note  is  secured  by  mortgage,  and  payable  in  install- 
ments, and  the  holder,  oa  the  maturity  of  the  first  installment,  takes 
a  new  negotiable  note  for  the  purpose  of  raising  money  on  it,  and 
indorses  on  the  original  a  receipt  for  the  first  installment,  it  has 
been  held  to  be  a  payment  discharging  the  mortgage  to  that  ex- 
tent.^ ^^     So,  where  a  bill  of  exchange  has  been  paid  by  a  note,  and 
a  receipt  in  full  given  for  the  bill,  it  has  been  held  to  be  a  satisfac- 
tion of  it.^^^     So,  notes  given  and  received  "in  full  satisfaction  and 
discharge,"  under  a  bankruptcy  composition  which  the  statute  re- 
quired to  be  made  "in  cash,"  will  be  so  regarded,  if  so  intended  by 
the  parties.^ ^*     So,  it  has  been  held  that  the  buyer's  note  will  be 
presumed  to  be  payment  for  goods  to  be  delivered,  and  the  vendor's 
lien  will  be  discharged  by  his  acknowledgment  that  he  "received  pay- 
ment by  note."  ^^®    And  even  where  the  creditor  has  expressly  refused 
to  accept  a  note  as  absolute  payment,  but  has  taken  it  from  his 
agent,  and  given  a  receipt  for  it  "as  collateral,"  it  has  been  held  to  be 
a  payment.^ ^^     So,  where  the  receipt  stated  that  the  creditor  •nu- 
ceived  payment  by  note  with  the  understanding  that,  if  the  note  is 
not  paid  when  due,  makers  are  at  liberty  to  give  a  city  accept- 
ance." ^^^     So,  a  receipt  for  a  note  "in  full  for  principal  and  inter- 
est of  bonds  and  mortgage  [made  by  a  third  person],  which  I  hereby 
agree  to  assign  to  such  party  as  he  may  designate."  ^^^     So,  where 

11*  2  Daniel,  Neg.  Inst.  292;  2  Edw.  BiUs  &  N.  §  752;  2  Pars.  Notes  &  B.  150. 
iiB  Sutton  V.  Albatross,  2  WaU.  Jr.  327,  Fed,  Cas.  No.  13,645;   The  Charlotte 
V.  Hammond,  9  Mo.  59;  Sykes  v.  Gerber,  98  Pa.  St.  179. 
11?  Fowler  v.  Bush,  21  Pick.  (Mass.)  230. 
iiT  Francia  v.  Del  Banco,  2  Duer  (N.  Y.)  135. 
118  In  re  Hurst,  1  Flip.  462,  Fed.  Cas.  No.  6,925. 
ii»  Hutchins  v.  Olcutt,  4  Vt.  549. 

120  Although  the  agent  was  not  authorized  to  take  the  note.    Burlington  Gas 
Light  Co.  V.  Greene,  22  Iowa,  508. 

121  Walton  V.  Bemiss,  16  La.  140. 

122  Although  it  may  be  explained  otherwise  by  parol  evidence,   Meyer  T. 
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a  judgment  is  rendered  against  A.,  and  another  judgment  against  A. 

and  B.,  and  the  joint  note  of  A.  and  B.  is  received  by  the  plaintiff, 

and  receipt  in  full  given  for  so  much  money  for  both  judgments,  the 

judgments  will  be  thereby  satisfied.^** 
On  the  other  hand,  where  money  is  received  from  the  discount  pf 

a  note,  to  be  applied  on  account  of  another  note,  if  the  first  is  paid, 
a  receipt  for  the  money  indorsed  on  the  note  may  be  explained  and 
shown  not  to  discharge  it^'*  -And  even  a  receipt  for  a  draft  "in 
full'  has  been  held  not  to  be  evidence  of  an  absolute  pa.Mnent.^-'^ 
So,  without  additional  evidence  of  an  agreement,  a  receipt  for  a  note 
"in  pajTuent  of  the  account''; "®  or  a  receipt  of  "payment  by  A.'s 
note,"  given  to  enable  the  parties  to  balance  their  books,  with  an 
agreement  that  it  should  not  be  a  payment  unless  paid.^^^  And 
where  the  holder  of  a  note  agrees  to  receive,  in  payment  of  the  in- 
terest due  on  it,  another  note  with  a  surety,  and  indorses  the  pay- 
ment on  the  first  note,  but  the  new  note  is  given  without  the  surety, 
and  is  afterwards  returned  by  consent,  and  the  indorsement  canceled, 
it  will  not  amount  to  a  payment  on  the  original  note.^^' 

Lathrop,  73  N.  Y.  315;  but  to  the  effect  that  parol  evidence  Is  Inadmissible  to 
^how  that  a  note  was  given  in  absolute  payment,  where  a  receipt  was  given,  see 
Conrtney  v.  Hogan,  98  lU.  101. 

Ill  Dogan  V.  Asbbey,  1  Rich.  Law  (S.  C.)  3C.  So,  a  note  may  be  indorsed  as 
pi^yment  on  an  execution,  and  so  received.  Dole  v.  Boutwell,  1  Allen  (Mass.) 
286. 

"«  Greenawalt  v.  McDowell,  65  Pa.  St.  464. 

i2sGail8  V.  The  Osceola,  14  La.  Ann.  54.  So,  a  note  receipted  "In  full  of 
an  daims  and  accounts,"  Dudgeon  v.  Haggart,  17  Mich.  273;  or  of  a  judg- 
ment Mare  v.  MUler,  1  Wash.  C.  C.  328,  Fed.  Cas.  No.  9,362.  And  a  note 
given  **in  full  of  demand"  for  work  has  been  held  to  be  not  even  presumptive 
payment.    Doebling  v.  Loos,  45  Mo.  150. 

"•Berry  v.  Griffin,  10  Md.  27;  although  at  the  foot  of  a  statement  of  the 
account,  Glenn  v.  Smith,  2  GIU  &  J.  (Md.)  494.  So,  if  a  note  Is  credited  on  an 
account  and  not  paid.  Blackmar  v.  Cornwell,  58  Mich.  400,  25  N.  W.  324.  A 
memorandum  that  the  amount  had  been  reduced  is  not  evidence  of  satisfaction 
or  payment.  Mars  v.  Conner,  9  S.  C.  70.  But  notes  may  be  credited  as  a 
payment,  if  so  intended.  Riley  v.  Anderson,  2  McLean,  589,  Fed.  Cas.  No. 
11,8^. 

"T  8tieet  V.  HaU,  29  Vt  165. 

i»  Hayward  v.  BUlings,  48  Yt.  355. 
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Originsl  Note  Surrendered. 

§  1520.  Even  the  surrender  and  cancellation  of  the  original  note 
has  been  held  not  to  raise  the  presumption  that  a  renewal  given  for 
it  was  taken  in  pajment.^^*  And  this  is  true  of  the  surrender  of 
the  original  note  for  a  larger  note  of  the  original  payee  held  by  the 
debtor,  the  payee  giving  his  own  note  for  the  difference.***  And 
even  the  surrender  and  destruction  of  the  original  note  upon  re- 
newal given  is  not  a  payment,  unless  it  is  so  agreed  between  the 
parties.^'*  , 

But  the  cancellation  of  the  original  instrument  has  been  held  in 
other  cases  to  show  an  absolute  payment  of  it.***  And  where  an  at- 
torney receives  in  payment  some  cash  and  the  maker's  note  for  the 
balance,  and  surrenders  the  original  note,  it  will  discharge  the  sure- 
ty upon  it.***  So,  where  a  note  is  partly  paid  in  cash,  and  partly 
by  a  new  note,  and  the  original  collateral  is  surrendered  with  it  to 
the  maker,  it  is  a  pa^-ment  of  the  original  debt.***  So,  if  a  note  is 
paid  with  the  proceeds  of  a  discount  of  the  renewal  note,  and  the 
original  note  is  surrendered;***^  or  if  the  note  is  paid  by  a  bond, 
and  a  release  given.***  And  if  a  note  is  taken  for  a  judgment,  and 
the  execution  discharged,  it  is  a  prima  facie  payment.**^ 

If  the  note  of  a  deceased  maker  is  surrendered  for  the  individual 
note  of  his  executor  with  a  new  mortgage,  and  in  the  meantime  an- 
other mortgage  has  intervened,  the  first  note  will  be  regarded  as 

i"2  Daniel,  Neg.  Inst.  290;  2  Pars.  Notes  &  B.  1G4;  First  Nat.  Bank  of 
Racine  v.  Case,  03  Wis.  504,  22  N.  W.  833.  So,  Merchants'  Nat.  Bank  v.  Good, 
21  W.  Va.  455,  as  against  a  fraudulent  transfer  of  property  by  the  maker  be- 
tween the  (late  of  the  original  note  and  the  renewal. 

130  Randlet  v.  Herren,  20  N.  H.  102. 

181  Welch  V.  AUington.  23  Cal.  322.  So,  if  the  original  instrument  is  marked 
**pald  and  canceled."  Belleville  Sav.  Bank  v.  Bornman,  124  lU.  207,  16  N.  B. 
210. 

132  Wilkinson  v.  Stewart,  30  111.  48.  So,  taking  a  certificate  of  deposit  by 
agreement  in  the  payee's  own  name  on  surrender  of  a  former  certificate  in  the 
debtor's  name.     Montgomery  v.  Schenok,  82  Hun,  24,  31  N.  Y.  Supp.  42. 

133  Livingston  v.  RadclifT,  6  Barb.  (N.  Y.)  201. 

134  Nexsen  v.  LyeU,  5  Hill  (N.  Y.)  406. 

13  5  Fisher  v.  Marvin,  47  Barb.  (N.  Y.)  159. 

136  Case  Wagon  Co.  v.  Wolfenden,  63  Wis.  185,  23  N.  W.  485. 

13T  Day  V.  Stickney,  14  Allen  (Mass.)  255. 
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P&U  a&  against  the  intermediate  mortgagee.^ '^    So,  if  the  original 

note  IB  surrendered,  and  a  note  of  the  heirs  of  one  co-maker  is  re- 

ceWed  in  lull  satisfaction,  the  original  will  be  discharged.^'*    But 

\i  the  negotiable  note  of  an  executor,  taken  for  his  testator's  debt^ 

IB  Toid  for  usury,  although  the  creditor  has  surrendered  the  original 

note  and  collateral,  he  may  reclaim  the  collateral  as  a  security  for 

the  anpaid  debt  of  the  testator.**^ 


Original  Note  Betained. 

S  1521.  On  the  other  hand,  if  the  original  note  is  retained  upon 
taking  a  renewal,  the  renewal  will  not  be  presumed  to  be  a  satis- 
faction.*** So,  if  the  original  note  is  renewed  at  maturity  by  a 
second  note  signed  by  additional  parties,  and  the  original  note  is 
retained;  ***  or  if  the  original  note  is  partly  paid  in  cash,  and  the 
hduice  is  secured  by  a  new  note  of  the  indorser  in  the  maker^s  ab- 
sence, the  old  note  being  still  left  with  the  holder.***  So,  where  the 
heUcT  takes  a  second  bill,  with  the  statement  that  it  is  insufficient 
in  amount  to  cover  the  interest  of  the  first  bill,  and  retains  the  first 
bifl,  the  payment  of  the  second  bill  will  not  discharge  the  unsatis- 
fied interest  on  the  first.***  And  if  a  note  is  taken  in  payment  of 
interest  due  on  another  note,  to  be  indorsed  on  it  as  such,  it  is  not 
an  uiconditional  payment  of  such  interest**' 

Bene-vral  with  Additional  Security. 

§  1622.  Where  the  original  debtor's  note  is  taken  with  the  in- 
dorsement of  a  third  party,  and  is  received  in  satisfaction,  it  will  be 
a  settlement  of  the  original  debt,  although  it  is  for  a  smaller 

is«  Lear  y.  Friedlander,  45  Miss.  559. 

is*  LawBon  y.  Gudgel,  45  Mo.  480. 

!«•  Stebbins  t.  Smith,  4  Pick.  (Mass.)  97. 

i^iAltbougb  the  witness  at  the  time  thought  that  It  was  so.     MeGuIre  v. 
Gadsby,  3  CaU  (Ya.)  234. 

i«>  Woods  v.  Woods,  127  Mass.  141;    Schmidt  v.  Llvhigstoxi,  16  Mise.  Rep. 
554,  38  N.  Y.  Supp.  746. 

14a  Bast  Biyer  Bank  ▼.  Bntterworth,  45  Barb.  (N.  Y.)  476. 

144  Lmnley  y.  Hudson,  4  Bing.  N.  C.  15.  5  Scott.  238. 

141  Suuuon  y.  Caffee,  58  Wis.  261,  16  N.  W.  601. 
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unount.'**  So,  a  note  secured  by  mortgage  is  sufficient  cousider- 
itioQ  for  an  accord  and  satiafaction.'*^  So,  if  a  note  is  given  witti 
1  waiver  of  the  statutory  exemption,"'  or  witli  new  sureties,  the 
original  note  will  be  paid  thereby.'*"  So,  a  renewal  with  a  new  in- 
Jorser  will  operate  as  a  payment  to  discharge  the  original  note  with 
its  indorsers  and  collateral.""  So,  where  a  renewal  note  with  a  new 
iurety  is  discounted,  and  the  proceeds  ased  to  take  up  the  old  note 
with  a  different  surety,  it  will  discharge  the  origiual  note  and  its 
surety,  although  the  original  note  was  transferred  to  the  new  surety 
as  collateral.'"  So,  if  an  action  brought  on  a  bond  with  a  surety 
is  dismissed  and  a  new  note  taken  with  an  indorser,  the  original 
surety  will  be  discharged."' 

Efifect  of  Transfer. 

§  1523.  In  general,  the  debtor's  own  note  is  not  an  absolute  pay- 
ment, although  it  is  negotiable  and  still  outstanding,  if  it  has  not 
lieen  transferred  by  the  creditor,"*  But  if  the  creditor  has  trans- 
ferred the  bill  or  note,  and  it  is  in  the  hnnds  of  another  holder,  to 
whom  the  debtor  thereby  becomes  liable,  it  will  discharge  the  origi- 
nal debt."*    And  if  the  creditor  has  received  the  note  as  collateral, 

"«  Varney  v.  Conery.  77  Me.  527,  1  Atl.  683. 

1*1  Pultlam  V.  Taylor,  50  MIbs.  251.  But  see  Whitley  t.  Lnmber  Co.,  89  Ala. 
403,  7  South.  810,  where  a  third  person's  draft  with  collateral  mortgage  was 
held  to  be  merely  a  means  For  obtaining  payment. 

us  Lee  v.  Green,  83  Ala.  401.  3  South.  785. 

i**Barnett  v.  Reed,  51  Pa.  St.  100. 

ISO  Huse  V.  Alexander,  2  Mete.  (Mass.)  157,  So,  Carter,  Rice  &  Co.  t.  HoW: 
ard,  17  MJ8C.  Bep.  381.  30  N.  Y.  Supp.  1060. 

'SI  Greening  v.  Potten.  51  Wis.  H6,  8  N.  W.  107. 

1"  Callaway  v.  Pilee.  32  Grat.  (Va.)  1. 

153  Buckingham  v.  Walker,  48  Miss.  609;  Sutlllt  v.  Atwood.  15  Ohio  St.  18i!: 
tmless  the  taker  has  transferred  it  or  is  guilty  of  laches,  MeCrary  v.  Carriogton, 
35  Ala.  G98. 

ii«  Donnelly  v.  Dlslrlcl  of  Columbia.  119  U.  S.  330,  7  Sup.  Ct.  276;  WoolfoJk 
V.  Degelos,  24  La.  Ann.  199;  e.ipeclatly  if  II  has  been  paid  to  his  transferee, 
Looney  v.  District  of  Columbia,  113  TT.  S.  258,  5  Sup.  Ct.  463;  but  It  must  be 
shon-n  to  have  been  given  In  payment  of  the  debt  or  It  ivlll  not  have  this  effect, 
Beecher  t.  Dacey,  45  Mleh.  02.  7  X.  W.  tiSfl.  Its  effect  as  a  payment  wDl  date 
from  the  time  of  transfer.  Groff  v.  Frledllne,  17  Misc.  Rep.  352,  39  N.  X.  Supp. 
10(i4. 
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aod  then  transferred  it,  he  will  be  considered  as  having  thereby 
elected  to  take  it  in  absolute  payment.^**  And  this  is  true  of  the 
transfer  by  a  pledgee,  irrespective  of  the  value  of  the  note.^"**  So, 
if  the  note  of  a  third  person  is  indorsed  by  the  debtor  to  his  cred- 
itor an  a  conditional  payment  only,  and  is  transferred  by  the  cred- 
itor, no  action  can  be  brought  on  the  original  debt.^*^  And  a  note, 
taken  from  a  new  firm  for  the  debt  of  the  old  firm,  which  is  not  of 
itself  a  payment  of  the  original  debt,  will  become  such  if  it  is  put 
into  judgment,  and  then  transferred  by  the  creditor,  although  it  is 
afterwards  settled  for  less  than  its  face.^°* 

And  if  a  principal  pays  his  factor  in  bills  of  exchange,  which  are 
sold  by  the  factor  with  other  bills  for  the  purchaser's  note,  and  no 
notice  is  given  to  the  principal  of  the  dishonor  of  the  note,  but  a 
statement  is  rendered  to  him  to  the  effect  that  the  note  is  paid,  it 
will  be  an  absolute  payment  of  the  factor's  account  against  him.^*^* 
i^,  if  a  renewal  note  is  transferred  by  indorsement,  and  judgment 
rendered  on  it  in  favor  of  the  indorsee,  it  will  bar  all  action  on  the 
original  debt,  unless  it  is  retransferred  to  the  creditor,  and  can  be 
surrendered  bv  him.^'^  And  if  a  note  is  received  as  collateral,  and 
a  judgment  is  recovered  on  it,  and  the  judgment  assigned,  and  prop- 
erty obtained  by  the  assignee  in  satisfaction  of  the  judgment,  it  will 
satisfy  the  original  debt  also.^'*  And  it  has  been  held  that  a  note 
becomes  absolute  payment  if  transferred,  although  it  was  received 
with  an  agreement  that  it  should  not  be  so.*^^ 

J  lo24.    It  is  sufficient  for  the  defendant  who  has  given  a 

hill  or  note  in  payment  to  aver  that  it  is  outstanding  in  the  hands 
of  a  third  person.***  And  even  where  a  bill  is  given  in  renewal  of 
a  note,  with  the  agreement  that  it  is  to  be  payment  only  if  paid,  if 

»"  Cocke  T.  Chaney,  14  Ala.  63. 
^  •«  Cooke  v.  Chaney,  supra. 

1'' Harris  v.  Johnston,  3  Cranch,  311.    So,  If  the  note  Is  put  into  JucUrment 
and  the  Judgment  transferred.     Bradlee  v.  Manufactory,  16  Pick.  (Mass.)  347. 
»*•  Hill  T.  Marcy,  49  N.  H.  265. 

is»HamUton  v.  Cunningham,  2  Brook.  350.  Fed.  Cas.  No.  5,978. 
i«oTeaz  V.  Chrystie,  2  E.  D.  Smith  (N.  Y.)  621. 
1*1  Holmes  v.  Lykins,  50  Mo.  399. 
i«2  Morton  v.  Austin,  12  Cush.  (Mass.)  389;   Dewey  ▼.  Bell,  5  Allen  (Mass.) 

i«»  Bytes,  BiUs,  387;   Price  v.  Price.  16  Mees.  &  W.  232.    But  see  Mercer  r. 
Cheese,  4  Man.  &  Q.  804;  Crisp  v.  Gritflths,  2  Cromp.,  M.  &  R.  159. 
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it  is  afterwards  transferred  by  the  creditor,  there  can  be  no  recovery 
on  the  note  until  the  bill  is  produced  and  surrendered.  *"*  So,  where 
a  note  is  given  for  goods  purchased,  with  the  agreement  that  the 
title  is  to  pass  when  the  note  is  paid,  and  the  vendor  transfers  the 
note,  he  oannot  afterwards  bring  trover  for  the  goods  on  the  nonpay- 
ment of  the  note.'*°  Uut,  although  a  note  given  for  the  purchase 
of  personal  property  is  in  the  liauds  of  a  bona  fide  holder,  it  will  be 
no  bar  to  an  action  brought  by  the  purchaser  against  his  vendor  for 
breach  of  contract."* 

Even  if  a  note  has  been  received,  however,  in  payment,  and  btut 
been  traneferred  by  the  creditor,  it  will  not  be  an  absolute  payment, 
if  it  is  produced  at  the  trial  and  offered  for  surrender; '"  or  if  it  i« 
taken  up  by  the  creditor,  after  having  been  transferred  in  the  uaoal 
course  of  business.'** 

Effect  of  Loss. 

§  1525.  A  bill  or  note  will  be  a  satisfaction  of  the  original  debt, 
if  it  is  paid  at  maturity,  or  if  it  is  lost  by  the  negligence  of  the  cred 
itor.""  And  the  debt  has  been  held  to  be  Batisfied  absolutely  by  a 
note  that  is  lost,  although  the  creditor  proves  the  destruction  of  tlie 
note,  and  offers  indemnity  to  the  maker."*  The  loss  of  a  negotiable 
bill  given  for  a  debt  is  an  answer  to  an  action  for  the  debt  as  well 
as  to  one  on  the  bill."'  If  goods  purcbaBed  are  paid  for  by  the  pur- 
chaser's bill,  accepted  by  a  third  party,  for  a  larger  amount,  and  the 
vendor  pays  the  balance  in  cash,  and  the  bill  is  subsequently  lost, 
and  no  further  steps  taken  by  the  creditor,  he  can  recover  only 
upon  clear  proof  of  the  loss  of  the  bill."*  And,  If  a  creditor  takes 
a  note  as  collateral,  he  will  be  liable  to  his  debtor  for  its  loss  through 

i<*  HlUer  V.  LumsdeD,  16  111.  161. 

!•■  Est;  V.  Graham,  46  N.  H.  16S. 

i««  CrelgbtoD  V.  ComHtock,  27  Ohio  St.  MS. 

i«T  Burdlck  v.  Green,  15  Johns.  (X.  Y.)  247;  M<K7«m)ell  v.  Stettlnios,  7  lU.  707. 

istAlcock  T.  HoidciDe,  6  Cush,  (Maaa.)  484.  So,  where  the  paye«  procured 
tbe  renewals  to  tie  dlacounled,  and  wltb  the  proceeds  took  up  the  prior  note. 
Jagger  Iron  Co.  v.  Walker,  76  N.  Y.  521, 

i«>  Bfles.  B1U».  386;  3  ft  4  .\Dne,  <■.  9.  |  7:  SIbree  r.  Tripp,  15  Hees.  A  W.  23. 

»'«  Woodford  v.  Whlteley,  Moody  &  M.  517. 

Ill  Crowe  V.  Clay,  9  Bscb.  <MM. 

1"  Champion  t.  Terry,  3  Brod.  ft  B.  296. 
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own  negligence.^'*     But,  if  the  buyer  gives  his  own  note  for 

property  purchased,  there  is  no  reason  why  it  should  be  an  absolute 

payment,  altliough  it  is  lost  by  the  creditor,  and  an  action  still  lies 

on  the  original  debt  upon  offer  of  proper  indemnity.^"*     So,  if  a 

uote  given  for  the  purchase  of  land  is  lost,  and  it  does  not  appear 

that  it  was  negotiated  or  negotiable,  the  seller  may  recover  in  an 

action  for  the  price.^'* 

InvaUd  Bills. 

§  1526.    Where  a  note  or  bill  is  given  in  payment,  and  is  insuffi- 
cient in  law  for  any  reason,  it  will  not  be  a  payment  of  the  debt.^'* 
Thus,  if  a  note  is  given  for  a  consideration  which  is  partly  illegal,  it 
will  not  be  a  payment  of  the  legal  debt,  and  that  part  of  the  consid- 
eration may  still  be  recovered  in  an  action  of  assumpsit.*'^    And, 
even  in  states  where  a  note  is  presumptive  payment,  a  valid  debt 
will  not  be  merged  in,  or  paid  by,  a  subsequent  invalid  note.^'®    And 
a  void  note  of  a  third  party,  although  given  at  the  time  of  a  purchase 
and  with  a  guaranty,  will  not  bar  an  action  for  the  price  of  the 
goods."*    Thus,  the  note  of  A.,  given  in  payment  of  a  note  of  B., 
will  not  be  a  payment,  although  B.'s  note  is  surrendered,  where  A.'8 
note  was  made  payable  "in  whatever  currency  may  be  legal  tender 
in   the  Confederate    States   twenty-four    months*  after   peace   de- 
clared." "« 

ITS  Roberts  v.  Thompson,  14  Ohio  St.  1. 

»'*  KeUer  v.  Singleton,  69  Ga.  703;   Lazell  v.  Lazell.  12  Vt.  443.    And  such 
Tiote  Is  no  defense,  if  its  destruction  Is  proved.    Tompkins  v.  Tompkins,  89  Hun, 
eCfi,  34  N.  Y.  Supp.  1032. 

"»LaxeU  v.  Lazell,  12  Vt.  443. 

"•So,  wtiere  the  maker  was  without  legal  capacity,  Godfrey  v.  Crlsler,  121 
iDd.  203,  22  N.  E.  999;   or  had  no  corporate  existence,  as  represented,  Mont- 
gomery T.  Forbes,  148  Mass.  249,  19  N.  E.  342;   or  where  the  payee  (a  public 
officer)  had  no  right  to  accept  the  check  or  note,  Inhabitants  of  Embden  v. 
Bmiker,  86  Me.  313,  29  AtL  1085;   Houghton  v.  City  of  Boston,  159  Mass.  138, 
34  N.  E.  93;  Doran  v.  PhiUips,  47  Mich.  228,  10  N.  W.  350;  TnrnbuU  v.  Alpena 
Tp.,  74  Mich.  621,  42  N.  W.  114;  or  where. the  consideration  was  illegal,  as  in 
the  case  of  a  peddler  selling  goods  without  license,  Rash  v.  Farley,  91  Ky.  344, 
15  8.  W.  862. 
ITT  Cobnm  v.  Odell,  30  N.  H.  540.    And  see  section  537,  supra. 
178  PedLer  v.  Kennlson,  46  N.  H.  488. 
>T*  Monroe  v.  Hoff,  5  Denio  (N.  Y.)  360. 
>••  Scott  V.  Atchison,  36  Tex.  76. 
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So,  if  the  creditor  accepts  an  ageot's  note  executed  without  au- 
thority, it  will  not  discharge  the  principal  debtor.'"  And  if  an 
agent,  who  is  authorized  to  take  a  new  note  with  the  old  Buretiee, 
surrenders  the  old  note  for  a  new  one  with  only  one  of  the  sureties, 
the  new  note  (being  without  consideration)  will  not  be  a  payment 
of  the  old  note,  or  discharge  the  other  sureties."*  So,  if  a  joint  and 
several  note  of  A.  and  B.  is  renewed  by  a  similar  note,  which  is  void 
as  to  B.,  because  executed  for  him  by  A,  without  hie  authority,  re- 
cOTery  may  still  be  had  on  the  original  note,  although  it  was  sur- 
rendered on  taking  the  renewal."^  So,  if  the  debt  of  a  municipal 
corporation  is  paid  by  a  draft  of  the  town  executed  without  legal 
anthorily,  it  will  not  be  discharged,"*  In  like  manner,  an  unau- 
thorized county  warrant  will  not  discbarge  the  county  from  its  lia- 
bility for  the  original  consideration,'** 


Payment  by  UnBtamped  Bill. 

5  1.^27.  If  a  debt  is  paid  by  a  bill  which  is  not  valid  for  want  of 
a  stamp,  it  will  be  no  satisfaction,  unless  it  is  afterwards  stamped 
in  accordiinco  with  the  provisions  of  the  statute.'**  So,  the  accept 
ance  of  a  third  person  without  a  suflicient  stamp  will  not  be  a  pay- 
ment, although  it  would  have  been  paid,  if  duly  presented.'"  So, 
the  debtor's  indorsement  of  the  bill  of  a  third  person,  if  not  duly 
itamped,  will  not  pay  the  debt,  although  the  holder  has  neglected 
to  give  the  indorser  notice  of  dishonor.'*'     And,  where  a  note  is 

1*1  Emerson  v.  Manufncturlng  Co..  12  Mass.  237:  Ruffin  T.  Mebane.  41  N.  C. 
SOT.  And  nctlon  lies  on  tbe  orlglDBl  debt.  Sloconib  v.  Iiurly,  1  Heiupst.  431, 
Fed.  Cas.  Xo.  12.!My. 

"I  WlUiama  v.  Martin,  2  Duv.  (Ky.)  491. 

MiLeonarii  v.  Society,  2  Cusli.  (Mass.)  402.  So,  First  Xat.  Bant  of  Cot- 
feigton  T.  (JnlM^s,  87  Ky.  597,  9  S.  W.  306. 

i8»Hussfy  V.  Sibley,  60  Me.  I!i2. 

iBJPolk  T.  Board.  W  SIlss.  42J.  But  tlic  creditor  cnnnot  disavow  tbe  war- 
nut  as  lllega]  without  offering  to  return  It.  City  of  Tacouia  v.  Bank,  15 
Waeli,  2&4,  46  Tac.  250. 

i»«Byles.  Bills,  3!I2;  tiiiun  v.  Bol.kow,  10  Ch.  App,  491. 

»«i  Wilson  V.  Vysar.  4  Tniiiit.  LW. 

"8  Cuudy  v.  Marrioti,  1  Baru.  &  AdoL  696. 
(21!t4) 
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given  in  payment^  which  is  insafficiently  stamped,  the  original  debt 
may  still  be  proved  by  the  creditor.^*" 

Bnt,  although  the  holder  may  recover  on  the  original  consider- 
ation in  snch  case,  it  has  been  held  that  the  note  is  not  admissible 
as  evidence  of  the  debt  for  want  of  the  stamp.^*^    Where,  however, 
a  rtfnewal  is  drawn  on  the  back  of  the  original  bill,  but  not  stamped, 
and  the  original  acceptance  is  thereupon  canceled,  the  renewal  is 
admissible  without  a  stamp  to  show  that  the  acceptance  was  can- 
celed with  the  drawer's  consent.***    And,  where  a  note  is  given  by 
an  agent  and  is  not  properly  stamped,  it  may  still  be  admitted  to 
support  his  action  against  the  principal,  on  the  ground  of  payment 
by  him,  whether  it  is  a  collectible  note  or  not.*®^     Where  an  insuffi- 
ciently stamped  draft  is  given  by  the  payee  to  A.  as  a  donatio  causa 
mortis,  and  the  payee's  administrator  brings  suit  on  the  original  debt 
(treating  the  draft  as  void),  the  maker  may  bring  the  draft  into  court, 
and  stamp  it,  and  so  give  it  validity  as  the  property  of  A.  to  defeat 
the  recovery  by  the  payee's  administrator.**^ 

Fasrment.by  XTsurious  Note  or  BUL 

§  1528.  The  giving  of  a  security  which  is  void  for  usury  is  not  a 
valid  payment.***  And  an  action  will  still  lie  on  the  original  debt 
after  taking  such  a  bill  or  note,****  or  after  the  usurious  renewal  of 
a  bill  or  note  originally  valid.***  And  suit  will  lie  on  the  original 
note  in  such  case,  although  it  has  been  destroyed.**'     And  if  the 

**•  Brown  v.  Watts,  1  Taunt.  353.  And  suit  brought  on  it.  Waterbiiry  v. 
MiMfllan,  46  Miss.  635:  WUson  v.  Carey,  40  Vt.  179. 

i»«  Wilson  Y.  Kennedy,  1  Esp.  245;  Humphreys  v.  Wilson,  43  Miss.  328. 

»>i  Sweeting  v.  Halse,  9  Barn.  &  C.  365. 

1*2  Hardin  v.  Branner,  25  Iowa,  364. 

1*3  As  to  die  necessity  for  a  stamp,  see  chapter  7,  supra;  Gibson  v.  Hibbard, 
13  Mich.  214. 

"<  Phillips  v.  Cockayne,  3  Camp.  119;  Cook  v.  Barnes,  36  N.  Y.  520;  Rams- 
^n  T.  Soule,  12  Pick.  (Mass.)  126;  Gerwig  v.  Sltterly,  56  N.  Y.  214;  Meshke 
T.  Van  Doren,  16  Wis.  319;  Lee  v.  Peckham,  17  Wis.  383. 

'•»  Central  City  Bank  v.  Dana,  32  Barb.  (N.  Y.)  296;  Fleischmann  v.  Stern, 
?4  Hun  (N.  Y.)  265;  Chastain  v.  Johnson,  2  Bailey  (S.  C.)  574. 

i»«  Farmers*  &  Mechanics*  Bank  v.  Joslyn,  37  N.  Y.  353;  Leary  v.  Miller,  61 
y.  Y.  488. 

»»T  Hughes  V.  Wheeler,  8  Cow.  (N.  Y.)  77. 
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rigiaal  note  bae  been  canceled,  but  not  destroyed,  it  will  be  ad- 
lisaible  as  evidence  to  support  a  recovery  against  the  maker  on 
le  common  counts.***  So,  a  usurious  note,  wbich  is  void,  is  no 
ayment,  although  the  original  note  was  surrendered.***  And,  if 
Burj  has  been  actually  paid  upon  the  new  note,  the  payment  will  be 
redlted  on  the  principal  debt.'**  It  has  been  held,  however,  that, 
hile  such  usurious  note  is  still  outstanding  and  not  abandoned,  an 
ption  will  not  lie  upon  the  original  claim.'"* 

In  the  same  manner,  if  the  debtor  gives  the  note  of  a  third  per- 
)n.  which  is  void  for  usury,  in  payment  of  the  original  note,  which 

surrendered  at  the  time,  an  action  will  still  lie  on  the  original,'** 
[though  the  usurious  note  is  indorsed  by  the  debtor  "without  re- 
jurse."'*'  So,  where  the  accommodation  note  of  a  third  person, 
bo  was  insolvent,  is  given  for  other  valid  notes  and  bills,  and  had 
een  issued  at  a  usurious  rate  of  discount,  and  transferred  without 
idorsement  by  the  debtor,  it  will  not  bar  a  recovery  upon  the  origi- 
il  notes  and  bills.*"*  But  where  the  note  of  a  third  person,  which 
as  originally  usurious,  is  set  up  by  the  debtor  as  a  valid  satiafac- 
on  of  the  original  debt,  the  creditor  receiving  it  cannot  set  up  the 
mry  to  render  it  void,  such  defense  being  "personal  to  the  original 
aker.'*' 

Payment  by  Altered  Bill. 

§  1529.  "Where  the  bill  given  in  payment  has  been  rendered  void 
Y  a  material  alteration,  it  will  not  be  a  satisfaction  of  the  debt;  **' 
ipecially  where  the  holder  has  been  indurrd  to  take  it  by  fraud."' 
it  if  the  altered  note  is  afterwards  renewed,  and  the  indorser  of  the 

IBS  EdgeU  V.  Sanford,  6  Vt.  Kl. 
i*»  WInsted  Bank  v.  Webb,  30  N.  T.  325. 
*«'  Gerwlg  V.  Sltterty,  56  N.  Y.  214. 
!«'  Hammond  T.  Hopping,  13  Wend,  iX.  Y.)  DOS, 
los  Slieppnrd  v.  HamlUon,  29  Barb.  (N.  Y.)  156. 
iti  RamsdeU  v.  Soule,  12  Flck.  (Muss.)  126. 
»o«  Ijoescbigh  r.  Blun,  1  Daly  (N.  Y.)  49. 
"a  Austin  V.  Chltlenden,  33  Vt.  553. 

to«SIomaD  T.  Cox,  1  Cromp.,  M.  &  R.  471,  5  Tyrw.  174;  Merrick  ▼.  Bourj. 
Ohio  81.  60.  But  tbe  note  should  be  produced  to  be  canceled.  Morrlaon  t~ 
elty,  18  Md.  169. 

101  Martin  v.  Smitb,  13  PliUa.  (Fa.)  103. 
(2196) 


Ch.  41)  PAYMENT    BY    FORGED    BILL.  §    1630 

renewal  is  liable,  it  will  be  a  payment  of  the  original  note.*®*  So, 
if  the  alteration  of  the  debtor's  note  ia  by  the  payee  receiving  it,  it 
wVn  discharge  the  original  debt*®* 

Fasrment  by  Forged  Bill. 

§  1530.  In  like  manner,  payment  by  a  forged  note  or  bill  is  no 
payment.***  And  an  action  will  still  lie  on  the  original  note,  al- 
though it  has  been  canceled;  ***  or  in  replevin  for  the  original  note 
i»nrrendered.*'* 

So,  if  a  note  is  renewed  by  the  maker  with  a  forged  indorsement, 
and  the  original  note  is  destroyed,  an  action  will  still  lie  on  the  origi- 
nal.**' And,  by  accepting  a  renewal  with  a  forged  indorsement,  the 
creditor  will  not  discharge  the  original  indorser  or  surety.*** 

And  if  the  purchaser  of  goods  pays  for  them  with  the  note  of  an- 
other, known  to  be  forged,  it  will  not  be  a  valid  payment.**'    So, 

2o«  Bank  of  Ohio  VaUey  v.  Lockwood,  13  W.  Va.  426. 

309  Kennedy  v.  Crandell,  3  Lans.  (N.  Y.)  1;  Plyler  v.  EUiott,  19  S.  C.  257; 
Sykes  v.  Gerber,  98  Pa,  St.  179.  Especially  if  it  is  altered  by  the  holder  fraudu- 
WDtly.  Smith  v.  Mace,  44  N.  H.  553;  BaUard  v.  Insurance  Co.,  81  Ind.  239. 
But  a  payment  made  for  A.  by  the  collector,  on  account  of  A/s  taxes,  may  be 
recovered />n  the  common  counts,  although  repaid, by  A.*s  note  to  the  collector, 
which  the  payee  had  altered  by  adding  the  word  "Collector*'  to  the  payee's 
name.  York  ▼.  Janes,  43  N.  J.  Law,  332.  And  an  action  lies  for  the  original 
consideration,  even  after  Judgment  on  the  note  in  favor  of  the  maker  because  of 
an  alteration  by  the  payee.     Eckert  v.  Pickel,  59  Iowa,  545,  13  N.  W.  708. 

sio  Marlde  v.  Hatfield,  2  Johns.  (N.  Y.)  455;  Aldrich  v.  Jackson,  5  R.  I.  218; 
Albright  V.  Griffin,  78  Ind.  182;  Emerine  v.  O'Brien,  36  Ohio  St.  491;  Second 
Nat.  Bank  t.  Wentzel,  151  Pa.  St.  142.  24  Atl.  1087. 

sii  Goodrich  V.  Tracy,  43  Vt.  314;  Ehgle  Bank  v.  Smith,  5  Conn.  71;  Stratton 
T.  McMakin,  Si  Ky.  641,  1  S.  W.  590;  or  surrendered.  First  Nat.  Bank  of 
Athens  v.  Buchanan,  87  Tenn.  32,  9  S.  W.  202;  or  stamped  "Paid,"  LyndonvlUe 
Nat.  Bank  v.  Fletcher,  68  Vt.  81,  34  Atl.  38.  And  the  holder  may  recover 
against  the  original  surety,  although  the  original  note  was  surrendered  by  mis- 
take.   Lovlnger  v.  Bank,  81  Ind.  354. 

2i»  West  Phihidelphia  Nat.  Bank  v.  Field,  143  Pa.  St.  473,  22  Atl.  829. 

21 1  Bitter  t.  Singmaster,  73  Pa.  St.  400. 

S14  AUen  V.  Sharpe,  37  Ind.  67;  Sandy  River  Nat.  Bank  v.  Miller,  82  Me. 
137,  19  Atl.  109;  Bowman  v.  Humphrey  (Ky.)  37  S.  W.  150;  or  an  accommoda- 
tk>n  maker,  Irwin  v.  Freeman,  13  Grant,  Ch.  405.  So,  if  the  surety's  signature 
to  forged,  it  wUl  not  be  a  valid  extension.    Kincaird  v.  Yates,  63  Mo.  45. 

*i5  B^  V.  Cafferty,  21  Ind.  411,  and  the  vendor  may  affirm  or  rescind  the  sale. 

(2197) 
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an  exectitiOD  is  marked  "Siitisfled"  upon  receipt  of  a  forged  note 
iven  to  be  applied  in  payment,  tbe  satisfnction  will  be  set  aside  as 
[  no  effect."'  So,  an  acceptor  will  still  remain  liable,  although  the 
cceptance  has  been  retired  b.v  a  forged  acceptance  discounted  for 
le  drawer,  and  has  been  returned  by  the  collecting  agent  can- 
eled.*"  And,  even  if  the  note  of  a  third  person  is  expressly  re- 
eived  in  payment,  it  will  not  tie  such  if  the  surety's  signature  on 
lie  note  was  forged  without  the  knowledge  of  either  party.*"  And, 
ven  where  an  administrator  receives  a  forged  note  as  that  of  his  in- 
state, it  will  not  be  biudjng  as  a  pa,^^nent."* 

If,  however,  a  note  is  paid  by  money  loaned  to  the  maker  by  a 
tiird  person  (the  proceeds  of  another  note  which  had  been  discount- 
3  for  such  third  person),  it  will  amount  to  a  payment,  although  the 
Bcond  note  was  a  forgery,  and  the  maker  of  the  first  note  will  be 
iacharged.'^"  And,  if  the  note  of  a  third  person  is  taken  in  pay- 
lent  with  a  forged  indorsement  under  a  special  agreement,  no  re- 
overy  cau  be  had  on  the  original  debt  until  the  agreement  is  re- 
cinded  or  an  offer  made  to  return  the  note,"'  And  if  a  cheek  is 
aid  by  the  drawee  by  its  own  bank  notes,  which  prove  to  be  spur!- 
ns,  the  bolder  will  lose  his  remedy  against  the  drawee  by  failure 
ar  an  anreaeonablc  time  to  return  the  notes.--' 


Effect  of  Fraud. 

g  1531,  While  it  is  a  question  of  intention  whether  the  debtor's 
ote  was  taken  in  absolute  payment  or  not,  the  intention  itself  will 
le  defeated  by  fraud  or  deceit  on  the  payor's  part; '"   e.  g,  if  the 

»'•  Offutt  V.  Bank.  1  Bush  (Ky.)  166. 

'"  NotwltbEtandlrig  a  subsequent  deposit  b^  tbe  debtor  of  larger  sums  whicli 
rere  drawn  out  agnin  by  liitn.     Bell  v.  Buckley,  11  Eich.  631. 

IIS  Pope  V.  Nance,  1  Slew.  (Ala.)  354;  ellliougb  with  the  knowledgo  of  tbt' 
ayeoa  agent,  Egan  v.  Fuller,  35  Minn.  515,  29  N.  W.  313. 

2"»  Wilson  V.  Alexnniier.  4  111.  3!)2. 

'"•  Giuflon  Bank  v,  Hunt,  i  N.  H.  488. 

311  Coolldge  V.  Brlgliaui,  1  Mete.  (MaRfi.l  .'HT. 

"3  Gloucester  Baab  v.  Salem  Bank.  17  Mass.  33. 

3:>  Grimes  v.  Kimball,  3  Allen  (Mass.)  518.  So,  where  he  had  obtained  an 
idorser's  signature  by  fraud.  Alpena  Nat.  Bank  v,  Greenbaum.  SO  Mich.  1, 
4  N.  W.  1123.  So,  where  a  ship's  liusbiind  falsely  represents  blmself  aa 
(21!)8) 


Ch.  41)  BILL  OR  NOTE  WITHOUT  VALUE.  §  1532 

debtor  knew  tliat  the  bill  was  of  no  value."*    So,  if  he  gave  the 
note  of  a  third  person,  fraudulently  representing  it  to  be  good,  when 
he  knew  it  was  not.'*'    And  in  such  case  an  action  will  lie  on  the 
original  debt,  as  though  there  had  been  no  note  given,^^'  and  with- 
out ftrst  returning  the  note.*'^    And,  if  such  a  note  is  taken  in  pay- 
ment for  goods  sold,  trover  will  lie  for  the  return  of  the  goods.^^* 
But,  it  the  holder  has  proved  the  note  in  bankruptcy  as  a  debt 
against  the  maker's  estate,  he  cannot  afterwards  treat  the  sale  as 
void,  and' replevy  the  goods.***    If  the  note  is  in  fraud  of  creditors, 
an  action  ^^ill  still  lie  on  the  original  agreement,  notwithstanding 
the  fraud  in  the  settlement  by  note.*** 

Bill  or  Note  without  Value. 

§  1532.  If  a  bill  is  drawn  by  the  debtor  without  funds  to  meet  it, 
it  will  not  be  a  satisfaction  of  his  debt.*'*  So,  where  the  drawer  was 
himself  indebted  to  the  drawee,  and  had  agreed  with  him  to  pay  the 
amount  for  which  the  note  was  drawn.*'*  And  if  a  debtor  gives 
in  payment  the  note  of  a  third  party,  who  is  insolvent  at  the  time, 
it  will  not  be  a  payment,  although  the  insolvency  was  not  known  by 
either  party.*"    This  is  true,  also,  if  the  note  was  given  for  an  exist- 

uwner.  and  his  note  is  taken  on  the  strength  of  such  representation.    Baker  t. 
Draper,  1  Cliff.  420.  Fed.  Cas.  No.  766. 

»2*Byles,  BiUs.  390;  2  Daniel,  Neg.  Inst.  298;  2  Pars.  Notes  &  B.  207; 
Hawse  v.  Crowe,  1  Ryan  &  M.  414;  Puckford  v.  Maxwell,  6  Term  R.  52; 
Owenson  v.  Morse,  7  Term  R.  04. 

2«»WiU.son  T.  Force,  6  Johns.  (N.  Y.)  110;  Bridge  v.  Batchelder,  9  Allen 
I  Mass.)  3&I;  YaUier  v.  Ditson,  74  Me.  553.  Although  receipted  as  taken  ''at 
his  own  risk  and  collect  or  lose  the  same  without  calling  on  defenchint  for  the 
money."    Snyder  v.  Flndley,  1  N.  J.  Law,  48. 

s2«  Valller  v.  Ditson,  74  Me.  553. 

22 •  Bridge  V.  Batchelder,  9  Allen  (Mass.)  394;  or  any  part  payment  received 
OD  the  note,  MiUer  v.  Woods,  21  Ohio  St  485. 

«i*  Ford  V.  Atwater,  1  Root  (Conn.)  58;  Alexander  v.  Dennis,  9  Port.  (Ala.) 
174. 

22i  Seavey  v.  Potter.  121  Mass.  297. 

as*  Walker  v.  Mayo,  143  Mass.  42,  8  N.  E.  873. 

s'lByles,  Bills,  386;  Stedman  v.  Gooch,  1  Esp.  3;  Keai-slake  v.  Morgan,  5 
Term  R.  513. 

«32  Tapley  v.  Martens,  8  Term   R.  451. 

aa»  Roberts  v.  Fisher,  43  N.  Y.  159. 
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§    1533  FAYHRNT   BY    BILL  OB   NOTE.  (Cb.  4t 

iDg  debt;  "*  especiallj  if  tbe  creditor  offers  to  return  the  note  witb- 
in  a  reasonable  time.^" 

If  one  agrees  to  sell  goods  to  B.,  and  takes  tbe  note  of  A.  in  pay- 
ment, and  A.  fails  before  the  note  is  offered,  it  will  not  be  a  good 
tender,  unless  it  was  expressly  agreed  that  tbe  seller  should  take  the 
risk.""  So,  if  the  goods  are  sold  "to  arrive,"  and  A.  fails  before 
their  arrival,  and  his  notes  are  greatly  depreciated,  tbey  need  not 
be  received  in  payment,  nor  tbe  goods  delivered."^  On  tbe  other 
band,  it  has  been  held  that,  if  a  bond  is  received  in  absolute  pay- 
ment, it  will  be  a  satisfaction,  although  it  proves  to  be  of  no 
value.'^'  But  this  is  not  so,  as  we  have  seen,  in  the  case  of  bank 
notes  wbicb  were  of  no  ralue  when  delivered.'" 


Payment  by  Note  to  Other  Person. 

§  1533.  Where  by  agreement,  and  at  tbe  creditor's  request,  the 
debtor  gives  bis  note  in  payment  to  a  third  person,  it  is  prima  facie 
an  absolute  payment  of  the  debt."*"  So,  where  one  partner  holds 
the  note  of  his  firm  for  a  debt  to  taim,  and  afterwards  surrenders  tbe 
note  for  a  new  note  indorsed  to  a  third  person,  and  subsequently 
transferred  without  fraud  to  the  original  payee's  wife,  such  nova- 
tion makes  the  last  note  provable  as  a  general  debt  due  to  tbe  wife 
against  the  insolveut  partnership.'*' 

But  if  the  debtor  draws  a  note  at  the  creditor's  request,  payable  to 
a  third  party,  but  never  delivers  it  to  him,  it  will  not  be  a  pay- 
ment.'*'    So,  if  be  accepts  an  order  in  favor  of  a  third  person,  and 

"*  Galoupeau  v.  Ketcbum,  3  E.  D.  Smith  (N.  Y.)  175. 

"s  Bobsoa  T.  Oliver,  10  Q.  B.  704. 

is«  Boget  v.  Merrlt.  2  Calnes  (N.  Y.)  117. 

<3i  Benedict  T.  Field,  10  N.  Y.  5»3.  But  see,  contra.  BlckoaU  v.  Waterman, 
5  R.  r.  43. 

538  Schroder's  Case,  L.  R.  11  Eq.  131.  .So,  where  a  mortgage  is  taken,  and 
[oieclosed  after  knowledge  of  tlie  defective  title  created  by  It.  O'Conner  t. 
Hurley.  147  Mass.  145,  16  N.  K.  7ft4. 

2«»  1  Edw.  Bills  &  N.  8  201;   2  Pars.  Notes  &  B.  101.     See  section  1403,  supra. 

noSmalley  v.  Edey,  19  Hi.  207;  whether  negotiable  or  not.  Wise  v.  nilton, 
4  Me.  435.  So.  too,  a  bond  given  to  such  third  person.  Huffmaus  v.  Walker, 
26  Grat.  (Vo.)  315. 

»»i  Parsons  v.  Tillman,  05  Ind.  4o2, 

U2  Huglies  T.  Israel,  73  Mo.  538. 
(2200) 
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the  aec-eptance  is  afterwards  surrendered.***    And  it  has  been  held 

that  if  one  purchuHes  goods  from  A.,  and  gives  his  note  for  the  price 

to  B.,  and  it  is  afterwards  indorsed  to  A.,  and  taken  up  at  maturity 

by  a  new  note  indorsed  by  B.  to  A.,  it  will  not  be  a  payment  for 

the  goods.***     So,  if  the  debtor  gives  his  note  to  A.,  who  indorses  it 

to  the  creditor,  and  the  maker  afterwards  has  it  declared  void  for 

usurv.^**     And,  if  the  debtors  note  is  given  to  another  as  trustee 

for  the  creditor,  it  will  not  be  a  payment  of  the  debt,***  but  may  be 

merely  a  memorandum  for  use  in  a  subsequent  settlement.**^    So,  if 

it  was  given  to  the  creditor's  agent,  and  diverted  by  him  to  his  own 

use.**' 

3«3  Bassett  v.  Sanborn,  9  Cush.  (Mass.)  58. 

»4«  Stephenson  v.  Rice,  12  W.  Va.  575. 

•45  Johnson  v.  Johnson,  11  Mass.  359.  But  usury  In  the  original  debt  wlM 
not  avoid  a  note  made  by  the  debtor  to  a  third  person  at  the  creditor's  request. 
Mi-CoT  V.  Stranathan.  24  Ohio  St.  486. 

246  National  Sav.  Bank  y.  Tranab,  L.  R.  2  C.  P.*556. 

247  Hngbes  y.  Kearney,  1  Scboales  &  L.  132. 
S4«  Mulllns  ▼.  Brown,  32  Kan.  312,  4  Pac.  305. 
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II.  Payment  bv  Note  of  Other  Person. 

i  1D34.  Agreement  for  Satrsf action. 

1635.  Presumption  ogaluai  Pajment. 

1536.  Payment  by  Note  o(  Partner. 

1538.  Partnership  Iteuewals. 

1530.  Dormant  and  New  Partners. 

1540.  Partnersbip  Notes  after  Dlssolntlon. 

1543.  Contempora neons  Debt. 

1645.  Previous  Debt— Indorsed  Notes. 

1516.  Unindorsed  Notes. 


Another's  Note — Agreement  for  Satisfaction. 

g  1534.  If  the  debtor  gives  the  note  of  another  person  in  seltle- 
ment,  it  will  etill  be  no  payment,  unlt^H  it  is  so  agreed.'**  But.  if 
received  aa  absolute  pajinent,  it  will  l>e  so.'""  And  the  agreement 
to  receive  it  as  such  may  even  be  implied  from  subsequent  conduct, 
without  proof  of  any  express  agreement.""  And  after  a  lapse  of 
more  than  20  years  such  an  agreement  will  be  presumed."' 

A  goldsmith's  bill  was  formerly  regarded  as  money  (like  the  mod- 
ern bank  note),  and  received  as  payment  at  the  risk  of  the  taker,^'* 

'*'  Glenn  v.  Smith.  2  GiU  &  J.  (Md.)  4i«:  Stevens  v.  Andci^on,  30  Ind.  391: 
Kephart  v.  Butcher.  17  Iowa,  240;  or  unless  llip  liolder  la  guilty  of  lacbes.  Tobey 
T.  Barher.  5  Johns.  (N.  Y.)  08.  And  a  n-ocipt  given  for  the  original  debt  is  not 
Itself  eueh  an  agreement,  and  will  not  disriiarge  It  or  ttie  lien  securing  it  ADIs 
V.  Dlslililng  Co..  07  Wis.  16,  29  N.  W.  543. 

I'n  Pai'tee  v.  Bedford,  51  Miss.  84.  So,  where  the  vendor  of  goods  takes  a 
third  parly's  note  In  payment  expreHS'ly  at  Ills  own  risk,  Hoopea  v.  Strasburger. 
37  Md.  3M;  or  where  a  novalion  Is  intended,  Cammack  t.  Gritfln,  2  La.  Ann. 
175;  Cadens  v.  Teasdale,  53  Vt.  469:  Gardner  v.  Levosseur,  28  La.  Ann.  679; 
or  a  third  person's  acceptance  Is  giien  with  collateral,  Delafield  v.  Construction 
Co.,  118  N.  C.  105,  24  8.  E.  10.  So,  where  Ihe  cre<lltor  takes  Judgment  on  the 
new  note.    Dick  v.  Flanagan,  122  Ind.  277,  2;!  N.  B.  7ij5. 

S51  Hotchln  V.  Sccor,  8  Mich.  404. 

»o2  Shiprann  v.  Cook,  18  N.  J.  Eq.  251. 

1^"  Tassell  v.  Lewis,  1  Ld.  Itaym.  743.    Although  presented  and  refused  next 
day  at  0  a.  m.,  Moore  v.  Warren,  1  Strange,  415;   and  a  fortiori  if  not  presenteil 
for  three  or  four  days,  Crawley  t.  Crowther,  Freem.  Ch.  257.    Aa  to  bank 
notes,  see  §  1402,  supra. 
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althoogh  the  drawer  absconded  the  next  day.*'*  A  city  certificate 
may,  id  like  manner,  be  received  in  absolute  payment  and  satis- 
faction.'** And,  where  a  corporation  indorses  and  guaranties  to  a 
creditor  the  note  of  a  third  person  in  payment  of  the  debt,  it  will 
extinguish  the  creditor's  statutory  right  of  action  against  stockhold- 
ers of  the  company,*'*  or  against  the  directors.*'^  And  a  note  will 
not  bar  a  suit  by  attachment,*"*  or  by  creditors'  bill  to  set  aside  a 
fraudulent  conveyance,*'*  for  the  original  (as  an  earlier  existing) 
debt 

The  note  of  a  third  i)erson  will  even  discharge  a  debt  for  a  larger 
amount,  if  it  is  so  received.***  And  where  it  is  so  received,  "if  paid 
at  maturity,*'  the  condition  will  be  waived  by  the  creditor's  receiv- 
ing payment  of  the  note  after  maturity.*** 

Presumption  against  Payment. 

§  1535.  There  has  been  said  to  be  no  presumption  that  the  note 
of  a  third  person  is  taken  in  absolute  payment,  but  the  burden  of 
such  agreement  is  on  the  debtor.***    And,  even  where  a  renewal  note 

«»*Hffl  V.  Lewis,  Skin.  410. 

*»•  Pttgh  V.  City  of  Lilttle  Rock,  35  Ark.  75.    But  not  a  county  warrant  given 
to  an  agent  who  had  no  authority  to  receive  it.    Uerriman  v.  Shomon,  24 
Kan.  3S7. 
»«  Richmond  v.  Irons,  121  U.  S.  27,  7  Sup.  Ct.  788. 
«»7  Novelty  Mfg.  Ck).  v.  ConneU,  88  Hun,  254,  34  N.  Y.  Supp.  717. 
"•  Robinson  v.  Leach,  67  Vt.  128,  31  All.  32. 

»»•  Preston  Nat.  Bank  v.  Pierson  (Mich.)  70  N.  W.  1013;  Trezevant  v.  Ter- 
rdl,  96  Tenn.  528,  33  S.  W.  109,  even  though  It  iueludes  a  Uiter  debt.  So,  as  to 
debtor's  own  note.     Stout  v.  Stout,  77  Ind.  5;i7. 

*••  Sanders  v.  Bank,  13  Ala.  353;    Lee  v.  Oppenheimor,  32  Me.  253;    Wipper- 
man  v.  Hardy,  17  Ind.  App.  142,  40  N.  E.  537. 
»«i  ConkUng  v.  King,  10  N.  Y.  440. 

»•»  Smith  V.  Applegate,  1  Daly  (N.  Y.)  91;  White  Star  Line  Steamboat  Co. 
T.  Moragne,  91  Ala.  610.  8  South.  8G7;  CaldweU  v.  Hall,  49  Ark.  508,  1  S.  W. 
62;  Hunt  v.  Higman,  70  Iowa,  40r>.  30  N.  W.  769;  Malpas  v.  Lowonstlne.  4(i 
Ark.  552;  Cheltenham  Stone  &  Gravel  Co.  v.  Gates  Iron  Works,  124  111.  623, 
16  K  E.  023;  Qulmby  v.  Dui-gin,  148  Mass.  104,  19  N.  E.  14;  McCartney  v, 
KIpp,  171  Pa.  St.  544,  33  A'ti.  233;  Briggs  v.  Holmes.  US  Pa.  St.  283.  12  Atl. 
356.  But  see,  contra,  Shaw  v.  Insurance  Co.,  69  N.  Y.  286;  Hess  v.  Dille,  2.'^ 
W.  Va.  9();  Challoner  v.  Boylngton,  91  Wis.  27,  64  N.  W.  422;  Manning  v. 
Lyon,  70  Hun,  345,  24  N.  Y.  Supp.  265. 
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is  given  witb  Honie  new  names  on  it,  the  original  note  will  not  be 
presumed  to  be  paid,  if  it  is  retained  by  the  creditor,  without  proof 
of  an  agreement,  to  tliat  effect."*"  So,  if  a  judgment  ia  rendered 
against  the  maker  and  the  indorsor  of  a  note,  and  the  indorser  aft- 
erwards gives  his  note  for  the  amount,  it  will  not  discharge  the 
judgment  without  proof  of  such  agreement."*  In  lilce  manner,  a 
certificate  of  deposit,  made  by  a  third  person  who  failed  soon  after- 
wards, will  not  he  a  payment  of  the  original  deht,  unless  such  agree- 
ment is  proved."" 

If  several  notes  are  given  by  A.  for  B-'s  aecomrnodation,  indorsed 
by  B.,  and  secured  hy  an  equal  number  of  other  notes  and  a  mort- 
gage made  by  B.,  tbe  mortgage  and  notes  of  B.  will  not  discharge 
A,'8  notes,  although  the  first  of  A-'s  notes  was  surrendered  and  taken 
up  by  the  corresponding  note  of  B.'"  If  the  debtor  A.  gives  B.'8 
note,  and  agrees  to  secure  it  hy  mortgage,  and  the  mortgage  is  aft- 
erwards given  (o  A.  himself,  and  not  to  tbe  creditor,  as  agreed,  the 
creditor  may  show  that  the  note  was  not  received  in  satisfaction  of 
the  debt.^"  And  where  pajment  ia  alleged  on  the  indoi-ser's  part 
by  a  transfer  of  other  notes  and  a  mortgage  as  collateral,  the  bur- 
den is  on  the  debtor  alleging  the  payment  to  prove  that  the  notes 
and  mortgage  were  taken  as  such.""  When  the  note  of  a  third 
party  is  taken  as  collateral,  and  not  collected  by  the  creditor,  it 
will  not  be  an  absolute  i)ayment,  unless  so  agreed;  and  the  cred- 
itor may  still  recover  on  the  original  debt."*  So,  where  the  note 
is  taken  as  collateral  for  a  previous  indorsement ;  *^''  or  where  two 
notes  are  taken  as  collateral  for  a  note  by  other  parties,  and  one  is 

Ml  Woods  T.  Woods,  127  Mass.  141;   Gordon  v.  Price.  32  N.  C.  385. 

t««rMnislet  V.  Wlthrow,  12  W.  Va.  611. 

i»i  Downc;  v.  Hicbs,  H  How.  240. 

s"«Cbpi>er's  Adiu'r  v.  Bank.  7  Har.  &  J.  (Md.)  92. 

*«''riiom  v.  WIlsou"^  Ex'r,  27  Ind.  370. 

""TlKord  V.  Miller,  81  Ind.  1S5.  The  noie  of  a  tblrd  person  transferred  to 
the  creditor  will  be  considered  only  as  collateral,  aod  tlisregarUed  in  a  Judgment 
OD  tbe  original  bill,  unless  an  express  agreement  be  sboivn  to  receive  it  In 
BatlaraclloD.  Caldwell  t.  FlHeld,  24  N.  J.  Law,  150.  So,  It  Isnot  parment 
It  a  third  person's  bond  l>c  inlien  as  collateral,  and  Judgment  obtained  on  it. 
Sterling  v.  Trading  Co.,  11  Serg.  &  R.  (Pa.)  170. 

!«•  Abercrombie  v.  Mosely,  9  Port.  (Ala.)  143;  «rra  without  returning  (he 
collateral  nolo.  Chapman  v.  Clongh,  6  Vt.  123. 

""Austin  V.  Curtis,  31  VI.  04, 
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transferred  and  afterwards  put  into  suit,  and  the  other  is  transferred 
after  iadg;iiient  recovered  on  it.*^* . 

11  the  note  of  a  third  party  is  taken  from  the  debtor  upon  his  re- 
Bponsibilityy  it  will  only  be  a  payment  on  the  implied  condition  that 
it  is  paid  at  maturity.^  ^*  So,  if  the  debtor  transfers  the  note  of  an- 
other, to  be  credited  on  account,  when  it  is  payable.*^*  And  even 
an  entry  on  the  creditor's  books  as  payment  will  not  be  conclusive, 
the  intention  as  to  payment  being  still  a  question  of  fact.*^* 


Payment  by  Note  of  Partner. 

5 1536.  If  the  note  of  one  partner  is  taken  for  a  partnership  debt, 
it  will  be  a  x>ayment,  if  so  received.^ ^"^  So,  too,  a  note  of  the  partner- 
ship taken  in  satisfaction  of  a  debt  of  the  individual  partner.*^^ 
If  the  partner*s  note  is  taken  for  the  firm  debt,  it  is  in  some  states  a 
prima  facie  payment.*'^  And  the  partnership  will  be  discharged  by 
such  note,  taken  with  the  note  of  a  third  party  as  collateral.^ ^®  So, 
if  the  joint  note  of  A.  as  principal  and  B.  as  surety  is  taken  up  by 
I^'s  note,  with  the  express  agreement  that  it  shall  be  a  payment.*^ ^ 
Where  the  note  of  one  partner  is  given  for  a  debt  of  the  firm,  the 
intention  may  be  indicated  by  the  surrender  or  retention  of  the  origi- 

«'i  Hawks  V.  Hinchcliff,  17  Barb.  (N.  Y.)  492. 

aTi  Allen  v.  Bantel,  2  Thomp.  &  C.  (N.  Y.)  342;  Emery  v.  Richardson,  61  Me. 
99.  In  such  case,  if  part  is  paid,  it  is  a  satisfaction  to  that  extent,  but  no  fur- 
ther.   Emery  ▼.  Richardson,  supra. 

«"  Cushhig  V.  Wyman,  44  Me.  121. 

3T4  Brigbam  y.  LaUy,  130  Mass.  485. 

STsBonneU  t.  Chamberlin,  26  Conn.  487;  Smith  t.  Turner's  Adm'r,  9  Bush 
^Ky.)  417;  White  v.  Rech,  171  Pa.  St.  82,  32  Ati.  1130;  Kllppel  t.  Shields,  90 
Ind.  81;  but  not  unless  so  received.  Bates  v.  Rosekrans,  37  N.  Y.  409;  Watson 
T.  Owens,  1  Rich.  Law  <S.  C.)  111.  And  whether  it  has  been  so  received  is  a 
question  for  the  Jury,  Bonnell  v.  Chamberlin,  supra;  and  may  be  shown  as  a 
fact,  Mosley  ▼.  Floyd,  31  Ga.  564.  But  indorsing  a  note  of  one  partner  on  a 
partnership  note  as  a  part  payment  does  not  make  it  such.  Ward  v.  Howe, 
38  N.  H.  35. 

sf  6  And  it  will  discharge  a  mechanic's  lien  against  the  partner.  Benneson  v. 
Thayer,  23  IIL  317. 

>f  f  Robhison  v.  Huriburt,  34  Vt.  115. 

sTi  Adams  v.  Reid,  56  Ga.  214. 

>T*  Mhns  T.  McDoweU,  4  Ga.  182. 
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iial  flecuritj,"'  Tbue,  if  the  partnerBhip  paper  is  still  held  by  the 
creditor,  it  will  not  be  presumed  to  be  paid  by  the  note  of  one  part- 
ner, although  the  note  was  indorsed  by  another  party.'"  So,  if  a 
imrtiiersbip  note  is  secured  by  the  mortgage  of  one  partner,  and  his 
individual  note  is  afterwardx  taken  for  that  and  other  indebted- 
ness, and  the  original  note  and  mortgage  are  retained,  they  will 
not  be  diacliargcd."*  On  the  other  hand,  if  a  joint  note  is  surren 
dei-ed  for  the  note  of  one  maker  with  a  surety,  it  will  be  presnmed 
to  he  paid  hy  the  new  note,'"  So,  if  a  partnership  note  is  surren 
dered,  and  the  aggregate  amount  of  it  apportioned  among  the  dif- 
ferent partners,  and  new  notes  taken  from  the  severaj  partners  in- 
dividually for  their  shares,  it  will  be  a  payment,  and  not  a  renewal."* 
But  it  has  been  held  that,  where  one  maker  claims  that  the  joint 
note  has  been  satisfied  by  the  other  maker's  individual  note,  he  must 
show  an  express  agreement  to  that  effect  or  a  surrender  of  the  origi- 
nal note,"*  And,  even  where  the  partnership  note  is  surrendered 
for  a  new  note  of  one  partner,  it  is  sometimes  held  to  be  not  even 
prima  facie  satisfaction.*'*  , 

§  1537.    Where  goods  are  purchased  for  a  firm  either  by 

an  agent  or  partner  whose  individual  note  is  taken,  it  will  not  be  a 
payment,  hut  the  firm  will  still  remain  liable."'  So,  where  one  of 
.  several  shipowners  gives  bis  individual  note  for  repairs  to  the  ves- 
sel; '*'  or  where  one  master  and  owner  gives  a  note  without  author- 
ity in  the  joint  name  of  both  owners."'  It  has  been  held,  however, 
that  the  owners  of  a  vessel  will  be  discharged  from  liability  for  sup- 
plies by  the  negotiable  note  of  one  owner  (the  ship's  husband),*" 

_aao  Davis'  Estate.  5  Whart.  (Pa,)  5.17. 

3»>  Bedford  v.  DenklD,  2  Slarkle,  1T8,   2  BarD.  &  Aid.  210. 

Ill  But  tile  mortgage  mar  t>e  Foreclosed  for  tbe  amount  of  the  new  note. 
Kaphan  v.  Ryan.  18  S.  C.  302. 

eas  Waehbura  v.  Pond,  2  Allen  (Mass.)  4T4. 

»»*Shlnkle  v.  Bank,  22  Ohio  8t  516. 

"B  Appeal  of  KImberly  (Pa.  Sup.)  7  Atl.  75. 

S8S  Powell  V.  Blow.  34  Mo.  485;    Spear  v.  AtklusoD,  2.S  N.  C.  2C,2. 

aiJ  Duvall  v.  Wood,  3  Lans.  (.N.  Y.)  489;  uuless  BUch  Is  the  agreement,  Ty- 
ner  v.  Stooiis.  11  lud.  22.  But  see  Caruabnn  v.  Hugbes.  lOS  Ind.  225,  d  N.  E. 
16,  wbere  the  suit  was  to  cauipel  Uie  signature  of  tlie  other  partuer. 

"s  Higglns  v.  Packaid.  2  Hall  (N.  Y.)  547. 

i"»  Wllkins  V.  Reetl.  6  Me.  220. 

"oChapoiau   V,  Diiiuul,   10   Muss.  47. 
(22(MJ) 


Ch.  41)  PARTNERSHIP   RENEWALS.  §    1538 

or  bj  a  bill  drawn  by  one  owner.***  And  if  goods  are  sold  to  a 
partnership,  and  the  note  of  one  partner  is  received  with  full  knowl- 
edge as  to  the  firm,  it  has  been  held  suflScient  to  discharge  the  other 
partners.'" 

In  general,  the  note  of  one  partner  for  an  existing  debt  of  the  Arm 
will  not  be  presumed  to  be  an  absolute  payment,^®^  unless  intend- 
i'd-'*  and  agreed.^***  And  this  is  true,  although  the  partner's  note 
is  diseonnted,  and  afterwards  taken  up  by  the  creditor  at  maturi- 
tT."«  And  the  individual  note  is  no  payment  of  the  partnership 
debt,  where  there  is  an  express  agreement  to  the  contrary.**^ 


Fftrtaxership  Benewals. 

§  1538.  Where  a  joint  note  is  renewed  by  the  individual  note  of 
one  Uftaker,  the  others  will  not  be  discharged  without  an  agreement 
to  that  effect.***  So,  where  a  partnership  note  with  two  sureties  is 
renewed  by  the  note  of  one  partner  with  the  same  sureties,  upon  a 
representation  that  it  was  partnership  business,  and  that  the  other 
partner  would  sign  it,  it  will  not  be  a  payment  of  the  original 

«» Reed  V.  White,  6  Esp.  122. 

"*  French  v.  Price,  24  Pick.  (Mass.)  13. 

"« Hoflinger  v.  WeUs.  47  Wis.  628,  3  N.  W.  580,  and  10  Cent  Law  J.  116. 

2»*  Nichols  V.  Cheairs,  4  Sneed  (Tenn.)  229;  Tyner  v.  Stoops,  11  Ind.  22. 
^.  the  note  and  mortgage  of  one  partner.  Raybum  v.  Day,  27  111.  46.  So,  of 
'^  Pealed  note  given  by  one  partner  in  the  partnership  name.    Walsh  v.  Lennon, 

*^^  m.  27. 

2»«VaD  Eps  \.  Dlllaye,  6  Barb.  (N.  Y.)  244.  And  action  lies  against  the 
original  parties,  although  the  note  was  taken  "as  In  full  for"  the  debt  of  both. 
Muldon  T.  Whltlock,  1  Cow.  (N.  Y.)  290.  And,  In  the  absence  of  proof  that  It 
was  so  taken,  the  holder  cannot  claim  preference  in  bankruptcy  as  an  individual 
itedltor  of  the  partner  whose  note  he  has  taken.  In  re  Parker,  6  Sawy.  250, 
11  Fed.  397. 

"« Kean  v.  Dufresne,  3  Serg.  &  R.  (Pa.)  233. 

*•»  Spanlding  t.  Woolen  MiU,  36  Vt.  150. 

*»«  Hill  V.  Sleeper,  58  Ind.  221;  Schollenberger  v.  Seldonridge,  49  Pa.  St.  83. 
So,  the  sealed  note  of  the  individual  partner.  Chalmers  v.  Turnipseed,  21  S.  C. 
126,  So,  a  note  given  by  one  maker  before  the  maturity  of  a  Joint  note,  "to 
provide  for  the  payment"  of  the  first  note.  Bates  v.  Rosekrans,  37  N.  Y.  409. 
So,  a  renewal  by  one  partner  in  the  name  of  both,  whether  he  is  authorized  to 
sign  the  name  of  the  other  or  not.    Parker  v.  Cousins,  2  Grat.  (Va.)  37*J. 
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note.***  So,  if  a  note  by  A.  aa  principal  and  B.  and  C.  as  Bureties 
is  renewed  by  the  note  of  B.  and  C,  it  will  uot  diecbarge  A.,  unless 
it  is  so  agreed.""  The  note  of  one  partner  in  renewal  of  a  partner- 
ship note  is  not  a  payment,  unless  so  intended,  and  the  burden  of 
proving  such  intention  is  on  the  partner  alleging  it.*"  So,  if  the 
original  partnership  paper  is  renewed,  first  by  the  firm  "in  liquida- 
tion," and  afterwards  by  the  paper  of  the  individual  partner.'*' 
Hut  if  one  partner  receives  consideration  from  the  firm  for  giving  his 
note  in  renewal  of  the  firm  note,  and  the  latter  is  surrendered,  it 
will  be  extinguished,  although  the  renewal  note  is  afterwards  sur- 
rendered, and  the  original  firm  note  resumed  by  the  creditor.*** 
And  if  a  corporation  note  is  signed  by  one  of  its  members  as  maker, 
and  by  the  others  as  iodorsers,  and  one  of  the  indorsers  is  after 
wards  omitted  in  a  renewal,  it  will  be  paid  as  to  him,  if  the  omis 
aion  was  intentional.'"* 

Where  a  pnrtuersliip  bill  is  taken  for  a  debt  of  the  firm,  and  re- 
newed at  maturity  by  the  bill  of  one  partner  iudividually,  it  has 
been  held  to  be  a  sufiicient  payment  to  discharge  the  other  part- 
ner."" But,  where  goods  are  sold  to  a  firm,  it  is  liable  for  the  price, 
although  the  creditor  has  received  the  individual  bill  of  the  only 
partner  who  resided  in  England,  and  has  proved  the  bill  as  a  debt 
against  him.'**  And,  prima  facie,  a  partnership  debt  is  not  paid 
by  the  draft  or  oi-der  of  one  partner  upon  a  third  person,""  or  upon 
the  firm  itself; ""  or  by  one  partner's  acceptance  of  a  bill  drawn 
on  him  at  the  request  of  the  firm."*  But  the  intention  with  which 
such  acceptance  is  received  is  a  question  of  fact.'" 

*•»  And,  on  payment  by  the  surety,  he  mtir  recover  agulDst  the  partnership. 
UcKee  v.  HamlltoD,  33  Ohio  St.  7. 

»<io  Elwood  V.  Delfendorr,  5  Barb.  (N.  Y,)  398, 

*«i  DavlB  V,  Desauque.  5  Whart.  (Pa.)  530. 

tn"  Swire  V.  Bedman.  1  Q.  B.  Dlv.  53Ci. 

io»AmoM  V.  Camp,  12  Johns.  (N.  Y.)  400. 

•"But  It  ts  a  quesllon  for  the  Jury  whether  be  was  omlttetl  IntentloDaUr. 
Slaymaker  v.  GuDdacker,  10  Serg.  &  R.  (Pa.)  75. 

so»  ByleB,  Bills,  3S0;    Evaus  v.  Dnimmond,  4  Esp.  89. 

a««  Bottumlej-  v.  Nuttall.  5  C.  B.  (N.  S.)  V22. 
.  «»'  Brill  V.  Holle,  53  Wis.  537,  It  X.  W.  42. 

■asDougal  V.  Cowles,  5  Day  iConn.)  511, 

loi  Proelor  v.  Alarshall,  18  Tei.  la. 

Ill  Thompson  v.  Ferclval,  5  Barn.  &  Adol.  925,  3  Nev.  &  M.  687. 
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Dormant  and  New  Pttrtnen. 

S  1539.  Where  there  is  no  evidence  that  the  creditor  knew  of  the 
existence  of  other  partners,  his  taking  the  note  of  one  partner  for 
the  debt  of  the  firm  will  not  discharge  the  others,  although  the  ac* 
eoant  is  receipted  as  paid.*^^  And  even  if  goods  are  sold  to  A.,  and 
his  note  taken,  and  judgment  recovered  on  it  against  him,  it  will  not 
bar  a  suit  against  him  jointly  with  a  secret  partner  afterwards  dis- 
coTered.'^*  Bo,  too,  although  the  creditor  has  proved  the  note 
against  the  individual  maker's  estate,*^'  or  although  he  took  it  after 
the  dissolution  of  the  firm.*^*  Where  the  note  of  one  partner  is 
given  for  a  firm  debt  with  the  other  nominal  partner  as  surety,  and 
the  latter  is  really  the  agent  of  a  third  and  dormant  partner,  recovery 
may  be  had  against  him  also,  notwithstanding  the  note.*^*  So,  if 
one  partner,  by  agreement  with  another  and  secret  partner,  gives 
his  individual  note  for  a  debt  of  the  partnership  (which  has  no  firm 
name),  it  will  not  be  discharged  by  the  note."**  And,  if  the  firm 
name  is  that  of  one  partner,  who  is  insolvent,  his  individual  note 
will  not  be  payment  for  goods  sold  to  the  firm.'*^ 

If  the  debt  of  a  firm  is  paid  by  the  note  and  renewal  of  a  new 
firm  having  the  same  name,  it  will  not  be  a  payment  as  to  the  old 
firm  without  proof  of  an  agreement  to  that  e£Fect;**'  especially 
where  the  creditor  has  no  knowledge  of  the  change  in  the  firm.'*^ 
So,  where  the  new  firm  whose  note  is  taken  has  dropped  one  of  the 
old  partners,  and  taken  in  one  new  partner,  and  there  was  no  inten- 
tion of  discharging  the  old  partner.'*^  There  may  be  a  valid  agree- 
ment to  take  the  note  of  the  partners  that  remain  in  discharge  of 
the  note  of  the  old  firm  and  of  the  retiring  partners,  but  it  will  net 

•11  Schemerhom  v.  Lolnes,  7  Johns.  (N.  Y.)  310. 

S12  Sbeehy  v.  MandeviUe,  6  Graneh,  258;    Nichols  v.  Cheairs,  4  Sneed,  229. 
«"  Smith  T.  Smith,  27  N.  H.  244. 
"«  Parker  v.  Canfleld.  37  CJonn.  250. 
»"  McCreary  v.  Van  Hook,  35  Tex.  631. 
>ic  Pafaner  v.  Elliot,  1  Cliff.  63,  Fed.  Cas.  No.  10,680. 
»"  Bm  ▼.  Porter,  9  Conn.  23. 

SI*  Crane  v.  McDonald,  45  Barb.  (N.  Y.)  354;  First  Nat  Bank  of  Pneblo  v. 
Newton,  10  Colo.  161,  14  Pac.  428. 
sitBnzton  v.  Bdwards,  334  Mass.  567. 
»•  Archibald  v.  ArgaU,  53  lU.  307. 
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be  inferred  from  mere  aoceptaiice  of  the  new  note.'*'  And  the  re- 
tiring partnera  will  not  be  diBciiai'xed  per  se  by  Hucb  note  or  a  re- 
newal of  it.'"  Thna,  a  note  in  the  name  of  a  steamer  "and  owners,'' 
sigDfd  "A.  B.,  Muster,"  will  not  discharge  retiring  owners  who  were 
originally  liable.'"''  And  a  partner  retiring  before  the  renewal  of 
a  partnership  note  will  not  he  discharged,  unless  the  parties  so  in- 
tend."* 

Partnership  Notes  after  Dissolution. 

g  1540.  In  general,  a  firm  will  not  be  bound  or  discharged  by  a 
note,'^'  or  renewal,"*  made  after  its  dissolution.  So,  if  a  firm  is 
dissolved  by  the  death  of  one  partner,  his  estate  will  not  be  diH- 
charged  by  a  subnequent  renewal  of  the  firm  note,*"  or  by  a  note 
of  the  surviving  partners  given  without  such  intention  in  renewal 
of  the  firm  note;*^*  es[)eeially  where  the  renewal  is  in  the  name 
of  the  firm,  and  the  death  of  the  partner  is  not  known  to  the  payee."* 
And,  where  one  agrees  to  receive  the  note  of  a  partnership  in  pay- 
in  Nlglitlugate  V.  Chafee.  11  B.  I.  609. 

"I  David  v,  EUlce,  5  Bare.  &  C.  lUC;  Klrwan  v,  Elrwaa.  2  Cromp.  tc  M. 
617.  4  TjTW.  591. 

»=3  Pattprson  v.  Chaliuers.  7  B.  Moii.  (Ky.)  595, 

>:•  Bank  of  Hamilton  T.  Mudgett,  34  Hiin  (N.  Y,)  100. 

is'IVn-ln  V.  Keeiie,  10  iln.  355;  especially  If  laken  without  koowledg?  of 
the  [liHHolutloti,  Ganluer  v.  Conn,  34  Ohio  St.  187;  Tiirubow  v.  Broach,  12  Bush 
\Kf.)  4ru:  allhuugb  giveii  with  the  knowledge  of  the  otber  partner,  N'orton 
V.  Oil  Can  Co.,  98  Ga.  4U9,  25  S.  B.  Ml.  If  the  partner  signs  "in  liquidation," 
It  Is  notice  of  the  dissolution.    Haddock  v.  Crocberon,  32  Tex.  27C. 

*3s  And  such  renewal  will  not  let  In  a  defense  h;  the  partnership  which  vas 
not  avnilalile  on  the  origlual  partnership  note;  e.  g.  that  It  was  given  for  an 
Individual  debt  of  one  partner.     Boyd  v.  McCann,  10  Md.  118.    And  see  f  i.tl. 

">-i  Biirris  V.  Wliltner.  3  S.  C.  .MO;  In  re  Clap,  2  Low.  226.  Fed-  Cas.  No. 
2.78t:  National  Ext-h.  Bank  v.  WUgiis,  95  Ky.  309,  25  S.  W.  2;  especially 
where  the  orlgln.il  note  Is  retained,  Hayward  v,  Burke,  151  III.  121,  37  N. 
E.  S4ti. 

"■TiUnlsoD  r.  Tlllolson,  34  Conn.  33o. 

!"  First  Nat.  Bank  v.  Morgan.  6  Hun  (N.  T.)  348.  affirmed  73  N.  Y.  oW!. 
But.  if  the  note  has  been  fraudulently  renewed  by  one  partner  after  dlsiiolutlon 
of  the  Arm.  an  assignee  of  the  note  cannot  sue  for  the  original  debt  without 
proof  of  lil>^  own  good  talth  and  that  of  his  asalguor.  Rldgewajr  t.  Bariaond, 
82  Iowa,  51*2,  48  N.  W.  M4. 
(2210) 
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menty  he  Heed  not  accept  the  note  of  one  partner  offered  after  dis^ 
solution  of  the  firm,  and  repudiated  by  the  other  partners."*  And 
one  who  suffers  himself  to  be  held  out  as  a  partner  after  dissolution 
of  the  firm  will  not  be  discharged  by  a  note  afterwards  given  by 
the  remaining  partner.''^ 

§  1541.    The  note  of  one  partner  given  for  a  partnership 

debt  after  its  dissolution  will  not  be  a  satisfaction,  unless  received 
as  such,"*  although  the  creditor  knew  that  the  firm  was  dissolved.'** 
8o,  if  the  firm  business  is  continued  by  a  new  firm,  to  which  the  ac- 
count of  the  old  firm  is  transferred,  a  note  subsequently  given  by  one 
of  the  partners  for  both  new  and  old  accounts  will  not  be  a  payment 
of  the  account  of  the  old  firm,  unless  so  agreed.'**  And  when  judg- 
ment is  recovered  against  a  firm,  and  one  partner  assumes  the  debts 
upon  its  dissolution,  and  agrees  to  pay  the  judgment,  which  is  guar- 
antied by  the  other  partner,  the  judgment  will  not  be  discharged  by 
hiH  note  or  by  a  judgment  rendered  on  it  without  agreement  to  that 
4  ffect"' 

If  the  note  of  the  old  firm  is  not  surrendered,  it  will  not  be  dis- 
rharged  by  a  renewal  given  after  dissolution  by  the  partner  who  con- 
tinned  to  carry  on  the  firm  business."*  And  the  creditor  may  ex- 
pressly reserve  his  rights  against  the  firm,  although  he  knew  of  the 
dissolution  and  assumption  by  one  partner  of  the  firm  debts,  and 
took  his  note  for  the  debt.**^  If  a  firm  note  with  a  surety  is  re- 
newed by  the  individual  note  of  one  partner  after  its  dissolution 
with  the  same  surety,  and  is  paid  by  such  surety,  the  firm  will  still 
remain  liable  to  him.***  And  it  has  been  held  that  an  express  agree- 
nM*nt  to  take  the  new  note  of  one  partner  as  payment  of  the  firm  note 

"•  Good^ieed  v.  Plow  Co.,  45  Mich.  237,  7  N.  W.  810. 

"»  Waft  V.  Brewster,  31  Vt.  510. 

"2  Medlienry  v.  Soper,  17  Kan.  369;  Leach  v.  Church,  15  Ohio  St.  109;  Sew- 
ard T.  I/Estran^,  30  Tex.  2a').  8o,  the  note  of  a  surviving  partner,  although 
i^ceifited  for  as  a  payment.    Thompson  v.  Briggs,  28  N.  H.  40. 

»"  Rosseau  v.  Cull.  14  Vt.  83. 

334  Mason  v.  Wickersham,  4  Watts  &  S.  (Pa.)  100. 

>»  Claflln  V.  OHtrom,  54  N.  Y.  581. 

«'«  Parham  Sewing  Mach.  Co.  v.  Brocic,  113  Mass.  194. 

»"  Vemam  v.  Harris,  1  Hun  (N.  Y.)  451. 

<>•  Leabo  v.  Goode,  67  Mo.  12G. 
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after  its  disaolation,  without  new  coiuideration,  Is  inaafflcient  to  dis- 
charge the  old  flrm.*** 

i  1512.    After  diasoiution  of  a  partneraliip,  the  DOte  of  an 

individual  partner  ma;  be  received  on  an  agreement  to  diacharge  the 
others;  and  such  agreement  may  be  implied  from  the  conduct  of  the 
parties,*"  or  even,  it  has  been  held,  from  the  fact  that  the  creditor 
knew  of  the  dissolution  when  he  accepted  the  partner's  note.*" 
So,  where  a  partner's  note  is  given  long  after  the  dissolution,  and 
the  creditor  indorses  a  receipt  on  the  original  bill  for  "the  within 
amount,  per  bill  of  A."  **'  So,  where  the  creditor  receives  part  cash 
and  note  of  a  third  party,  and  the  note  of  one  partner  for  the  bal- 
ance; '"  or  the  note  of  one  partner  with  the  indorsement  of  a  third 
party;  *'*  or  the  notes  of  the  individual  partners  for  their  several 
shares,  with  an  express  agreement  for  their  discharge  as  to  the  bal- 
ance.*** 

Where  one  partner  assumes  the  business  and  debts  of  the  firm 
upon  its  dissolution,  its  debt  has  been  held  to  be  paid  by  his  individual 
note,***  or  the  note  of  a  third  party,  indorsed  by  him,  and  Bubse- 
qnently  put  into  judgment  against  the  maker.'"  So,  where  a  partner 
assumes  the  firm  debts,  and  informs  the  creditor  of  that  fact,  and  the 
creditor's  account  is  continued  with  the  new  firm,  and  he  afterwards 
accepts  such  partner's  note  for  the  balance  due  on  both  accounts.*** 

»»•  Cole  T.  Sackelt,  1  Hill  (N.  Y.)  516. 

tiDBaok  T.  Green,  40  Ohio  St.  431.  And  brluglng  suit  on  tbe  Dote  la  evi- 
dence of  sucb  Bgreemenl.  Rkker  v.  Adams,  SO  Vt.  154,  8  Atl.  278.  But  the 
note  of  one  pariner  given  after  dissolution,  and  accepted  In  full  of  a  partnership 
account,  will  not  of  Itself  discharge  the  firm,  Herring  t.  Sanger,  3  Johns.  Cas. 
(N.  Y.)  71. 

Ml  Stone  T.  Chamberlln,  20  Qa.  259. 

*<|3  Anderson  v.  Heiisbaw,  2  Day  (Conn.)  272.  So,  where  It  Is  renewed  by 
the  surviving  partner  for  several  years,  and  Interest  paid  bf  hhn.  Eclcer  v. 
Bank,  59  Md.  201. 

>*»  Waydell  v.  Luer,  3  Denlo  <N.  T.)  410,  reversing  5  HUI  (N.  T.)  448. 

*<«YarneU  v.  Anderson,  14  Mo.  610. 

*«■  Maxwell  v.  Day.  45  Ind.  500. 

*iiMaler  v.  Canavan,  67  How.  Prac.  (N.  T.)  504;  Reed  v,  Ashe.  18  App. 
DlT.  601,  46  N.  Y.  Supp.  120. 

tti  Friable  v.  Lamed,  21  Wend.  iN.  Y.)  460.  unless  received  as  collateral  only. 

n»  Harris  v.  Lindsay,  i  Wash.  C.  C.  08,  271,  Fed.  Cas.  No.  6,124. 
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Payment  of  Ck>iitemporaiieou8  Debts. 

§  1543.    A  fine  distinction  has  sometimes  been  made  between  the 
I^ajment  of  an  existing  debt  by  a  bill  or  note  and  the  use  of  such 
paper  in  paying  debts  contracted  at  the  time.    Thus,  it  has  been 
held  that  the  bill  or  note  of  a  third  party  is  presumed  to  be  ta^en 
in  payment,  if  received  for  goods  sold,  but  not  if  received  for  an  ex- 
isting debt.***    Where  such  note  is  taken  in  payment  of  a  debt  con- 
tracted at  the  time,  it  has  been  held  that  the  burden  of  proof  is  on 
the  seller  to  show  that  it  was  not  taken  as  an  absolute  payment.''^ 
But,  where  a  note  is  transferred  by  the  purchaser  under  an  agree- 
ment for  ^a  good  and  collectible  note,''  it  will  not  be  a  payment,  if  the 
maker  is  insolvent  at  the  time;*^^  especially  if  the  seller  offers  to 
return  the  note  on  learning  that  fact  (although  after  the  time  for 
due  presentment  had  expired).'"^    And  the  nonnegotiable  note  of  a 
third  party  transferred  after  maturity  in  payment  for  goods  pur- 
chased at  the  time  is  not  an  absolute  payment.* '^^ 

On  the  other  hand,  the  note  of  a  third  party  transferred  by  in- 
dorsonent  for  goods  purchased  at  the  time  is  a  payment,  if  so  re- 
ceived"** And,  where  the  indorser  of  such  a  note  is  discharged  from 
liability  on  it  for  want  of  notice,  he  will  also  be  discharged  from  his 
original  liability  as  purchaser.***    But  if  a  note  is  indorsed  by  the 

>«»  Gibson  v.  Tobey,  46  N.Y.  637;  Clialloner  v.  Boylngton,  91  Wis.  27,  64 
N.  W.  422.  But,  to  the  effect  that  no  such  distinction  Is  to  be  made,  see  Porter 
T.  Talcott,  1  Cow.  (N.  Y.)  359.  And  see  2  Par.  Notes  &  B.  156;  1  Bdw.  BUls 
k  N.  I  287;    2  Edw.  BlUs  &  N.  «  752. 

"•  Clerk  V.  Mundall,  12  Mod.  203;  Noel  v,  Murray,  13  N.  Y.  167;  Rew  v. 
B«rt)er,  3  Cow.  (N.  Y.)  280.  But  see,  contra,  Johnson  r.  Weed,  9  Johns.  (N.  YO 
:i]0;  Bartttdi  v.  Atwater,  1  Conn.  400,  where  the  maker  became  bankrupt  be- 
fore maturity.  And  the  presumption  may  be  rebutted  by  a  contrary  agreement 
either  express  or  Implied  from  subsequent  conduct.  Youngs  v.  Stahelin,  34 
N.  T.  258;  although  It  has  been  held  that  an  express  agreement  to  the  contrary 
is  iiec(>ssary,  Whltbeck  v.  Van  Ness,  11  Johns.  (N.  Y.)  409. 
.  »>  Torry  t.  Hadley,  27  Barb.  (N.  Y.)  192. 

»«  Robson  ▼.  Oliver,  10  Q.  B.  704. 

«5»  PUmley  t.  Westley,  2  Blng.  N.  0.  249,  2  Scott,  423. 

'*«  B.  g.  by  terms  of  sale  to  that  effect.  Soffe  v.  Gallagher,  3  K  D.  Smith 
Of.  Y.)  507.  And  it  iB  a  sufficient  plea  to  aver  that  it  was  "for  and  on  account 
cT  said  debt     Kearslake  v.  Morgan,  5  Term  R.  513. 

fit  Farr  v.  Stevens,  26  Vt  299. 
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purchaser  without  recourse,  and  the  maker  is  theu  insolvent,  but 
the  Dote  is  aftenrarda  declared  by  the  vendor  to  b«  satisfactor;,  it 
will  be  a  question  (or  the  jurj-  whether  it  was  received  in  satisfac- 
tion."* If  a  note  is  not  only  indorsed  over  in  payment  for  gooda, 
but  guarantied  absolutely  by  the  pun-haser,  he  may  Btill  be  saed  on 
the  original  debt.'" 

S  1544.     When  a  bill  is  delivered  without  indorsement  to 

the  vendor  in  payment  for  goods  sold,  it  amounts  often  to  a  sale  of 
the  bill,  if  taken  at  the  vendor's  own  option,  and  (as  such)  to  a 
payment  for  the  goods.'"  ,Vnd  the  purchaser  will  be  discharged 
from  further  liability,  except  in  case  of  forgery  or  fraud."'  So, 
if  the  seller  takes  such  a  note  by  delivery  from  the  buyer,  under 
■an  agreement  for  payment  "in  obligations,"  it  will  be  at  his  own 
risk,  in  the  absence  of  fraud  on  the  part  of  the  purchaser;*'* 
especially  if  the  purchaser  has  expressly  refused  to  indorse  the 
note.*"  But  it  has  been  held  (hat  a  certificate  of  deposit  payable 
to,  and  indorsed  by,  a  third  party,  and  taken  by  the  vendor  from 
the  purchaser,  is  not  a  payment;  and  the  fact  that  the  bank  issuing 
the  certificate  was  then  solvent  is  no  evidence  of  an  intention  to 
discharge  the  purchaser,'" 

If  a  note  is  transferred,  however,  without  iwdomt'nient,  afid-tbe 
maker  is  in  good  credit,  bat  actually  insolvent  at  the  time,  the 
purchaser  will  be  discharged."'    And  this  has  been  held,  althoogb 
the  insolvency  was  not  known  to  either  party  or  publicly,  and  al- 
ii* Boberti  t.  Flober,  68  Barb.  (N.  Y.)  «0. 

»•»  Bnfler  t.  Haight.  8  Wend.  (N.  T).  535. 

(••Byles,  BlllB.  391;  2  Dan.  288:  2  Para.  Nofc  ft  B.  1S3:  Camldge  ▼.  A)- 
lenby,  6  Bun.  ft  C.  373,  9  Dowl.  ft  B.  391;  Ward  r.  Brans.  2  Ld.  BsfiD.  MS: 
Brown  v.  Kewley,  2  Bm.  ft  P.  018;  Quardians  of  Lltcliflekl  Ualtn  v.  Green*-. 
26  I,aw  J.  Kich.  140,  Hurl,  ft  N.  884;  Smith  v.  Mercer,  L.  B.  3  Excb.  ,51.  So. 
when  a  third  party's  note  Is  taken  In  pajmrnnt  and  nude  pajaUe  to  the  vendor. 
Whitbeck  v.  Van  Nest,  11  Jobne.  (S.  ¥.)  409. 

asB  Breed  v.  Cook,  15  Jobna.  (N.  Y.)  241;  eepeclallj  wbere  it  Is  receipted  ■> 
given  in  "seltlement,"  Susquehanna  Fertlliier  Co.  v.  WUte,  68  Md.  444,  T 
Atl.  802,  10  Baslern  Rep.  OIT. 

>•»  Hardin  v.  Kretalnger,  17  Johns.  (N.  Y.)  283. 

"•1  Breed  v.  Cook.  15  Johns.  (N.  Y.)  241. 
.  1"  Altbonsh  no  steps  were  taken  against  tbe  porcbaser  for  a  rear,  Huae  v. 
McDanlel,  33  Iowa.  406. 

!•■  Lone  V.  Spni;il,  52  N.  C.  96, 
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though  the  aote  was  transferred  at  a  discount,  and  was  given  in 

P*rt  lor  a  preTioos  debt,  and  in  iwirt  only  for  goods  sold.***    If  the 

goods  are  transferred  by  the  first  purchaser  to  a  second,  and  the 

original  vendor  takes  the  note  of  the  latter,  he  will  by  novation 

make  him  his  debtor,  and  discharge  the  original  purchaser.*** 

If,  however,  the  purchaser  gives  in  payment  the  note  of  a  third 

party,  knowing  him  to  be  insolvent,  and  fraudulently  representing 

him  to  be  good,  it  will  not  be  a  payment,  although  expressly  agreed 

on  as  sneh.'**    But  the  vendor,  who  has  been  induced  by  the  pur- 

cliaser'B  fraud  to  receive  the  note,  cannot,  without  proof  that  it  is 

worthless,  maintain  an  action  on  the  original  liability,  until  he 

returns  the  note.**^ 


Note  Indorsed  for  Existing  Bebt. 

§  1545.  If  the  note  of  a  third  party  is  given  for  an  existing  debt, 
it  win  be  presumed  to  have  been  taken  as  collateral  only.***  In 
Massachusetts  such  note  is  presumed  to  be  a  payment.***  But  in 
New  Toric  it  is  not  a  payment,  unless  taken  as  such  by  agreement.*^* 
Bo,  the  note  of  a  husband  given  to  a  creditor  for  the  wife's  debt,*^^ 
or  tlie  mote  of  a  widow  for  a  debt  of  her  deceased  husband,*^*  has 
bees  held  not  to  be  a  payment  of  the  debt.  In  West  Virginia  the 
note  of  a  third  party,  given  for  a  previous  debt,  is  not  payment 

M4Day  T.  Ktamey,  131  Mms.  37. 

>••  Barros  v.  How,  2  Mart.  N.  S.  (La.)  144.  But  where  notes  of  tlie  origliud 
porchaser,  with  B.  as  a  surety,  were  taken  and  partly  paid,  and  the  property 
was  afterwards  resold  to  B.,  and  his  note  taken  In  renewal,  it  was  held  not  to 
be  a  payment  of  the  original  notes,  unless  so  agreed.  May  v.  Gamble,  14  Fla. 
4«7. 

<••  Pierce  v.  Drake,  15  Johns.  (N.  Y.)  475. 

<•'  btabrook  v.*  Swett,  116  Mass.  308. 

>••  At  least,  there  is  no  presumption  that  it  Is  more.  Freeman  v.  Benedict  37 
Conn.  559;  an  express  agreement  being  otherwise  necessary  in  lUinoia,  Wil- 
hctai  ▼.  Sdimldt,  S4  111.  183. 

<«•  Ely  V.  James,  123  Mass.  36. 

aTo  Spencer  v.  BaUon,  18  N.  Y.  327;  Tobey  v.  Barber,  5  Johns.  (N.  Y.)  68; 
Baynar  v.  Laos,  28  Hon  (N.  Y.)  36;  Potts  v.  Mayer,  74  N.  Y.  594.  So,  Oom- 
miskey  v.  McPike,  20  Mo.  Api».  82. 

sTi  Flckling  T.  Brewer,  38  Ala.  685. 

STS  HetberiQgton  v.  Hixon,  46  Ala.  297. 
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Jioat  OB  express  agreement  to  that  effect*^*  The  note  of  a  ship's 
)band  has  been  held  not  to  discharge  the  owner's  liability  for 
>plies,  unless  taken  with  that  agreement  or  to  the  prejudice  of  the 
ners.*'*  So,  if  the  note  of  a  third  person  is  taken  aBd  indorsed 
a  contract  providing  for  cash  payments,  it  will  not  be  an  absolate 
Tnent.*" 

Lnd,  although  the  debtor  indorses  the  note,  it  will  not  be  an  abso- 
s  payment,  unless  so  agreed."*  But  if  the  creditor  takes  such 
orsed  note  voluntarily,  in  preference  to  waiting  a  few  days  longer 

the  money,  it  will  be  considered  a  payment.""  A  note  so  ia- 
'sed  by  the  debtor  may  be  taken  ia  satisfaction,  although  it  is 

a  smaller  amount  than  the  debt.'^*  But  whether  it  is  au  abso- 
e  payment  is,  ia  general,  a  question  for  the  jury.*^* 

Unindorsed  Note — ^Novation. 

1546.  If  the  purchaser  of  goods  gives  a  bank  note  for  them  on 
day  of  the  sale,  but  some  hours  afterwards,  and  the  bank  issuing 
note  had  already  failed  some  hours  before  its  delivery,  without 
knowledge  of  either  party,  the  loss  will  fall  on  the  par^  receiving 
where  he  has  held  it  negligently  without  circulation  or  present- 
Bt  or  offer  to  return  it  for  seven  days.'**  But  where  an  agent, 
o  was  directed  to  purchase  a  hill  for  his  principal,  purchased  it 
Jiout  authority  on  his  individual  credit,  retaining  the  principal's 
ney,  and  giving  his  own  note,  although  he  paid  the  note  at  ma- 
ity,  be  was  held  to  be  still  liable  to  his  principal  for  the  amoant 

fi  Poole  V.  Elce,  »  W.  Va.  73. 

I*  JobnsoD  V.  Qeavea,  15  N,  H.  332. 

It  Whitaker  v.  Whitaker,  4  Hun  <N.  Y.)  810. 

II  Crocket  T.  Trotter,  1  Stew.  A  P.  (Ala.)  446.    In  sucb  case  tbe  Indorser  of 

III  iB  liable  wltbout  previous  eult  brought  agaiust  the  'drawer.  Brown  r. 
tson.  2  Wash.  C.  C.  24,  Fed.  Cas.  No.  2.016. 

II  St.  John  V.  Purdy,  1  Sandf.  (N.  Y.)  9. 

'*  Le  Page  v.  McCrea,  1  Wend.  (N.  Y.)  1G4.    And  tbe  debt  cannot  be  kept 

e  In  the  holder,  (or  tbe  payor's  use,  for  tbe  purpose  of  obtaining  contrlbu- 

i  from  the  co-maker. 

i«  Pnlford  T.  Johnson,  15  Ala.  389.    And  It  will  bar  recovery  on  the  orlfliial 

t,  If  Bo  Intended,  In  the  absence  oC  forgery  or  other  tcaud. 

*«  Camldge  v.  Allenby,  6  Barn.  &  a  378. 
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ot  the  bill  which  was  not  paid  at  matnrity,  and  was  not  available  as. 

an  absolnte  payment  of  the  money  advanced.**^ 

Althongh  the  note  of  a  third  party  is  made  directly  payable  to  the 
creditor,  without  signature  or  indorsement  of  the  debtor,  and  is 
credited  on  stccount,  it  will  not  be  a  payment,  if  it  has  not  been  re- 
ceived as  such.***  Making  the  note  payable  directly  to  the  creditor 
does  not  change  its  character  as  a  conditional  payment  only,  without 
an  agreement  to  that  affect^"'  But  in  Massachusetts  the  simple 
giving  of  such  a  note  has  been  held  to  be  a  payment."*  Where  A* 
is  indebted  to  B.,  and  B.  to  C,  A.'s  note  may  be  given  to  C,  and  ac- 
cepted in  payment  of  both  debts,  although  not  indorsed  by  B.*^" 
And  if  the  note  of  a  third  party,  payable  directly  to  the  creditor, 
is  received  in  satisfaction,  and  a  receipt  given  for  it  on  the  original 
note,  ^^as  a  compromise  for  the  full  payment,"  it  will  be  sufficient, 
although  less  than  the  amount  of  the  original  debt.'"^  So,  if  a  note 
made  by  a  third  party,  payable  to  bearer,  is  received  from  the  debtor 
as  a  satisfaction,  no  action  will  lie  against  him  on  the  original 
debt.**^  Where  a  joint  judgment  against  A.  and  B.  is  paid  by  the 
joint  and  several  note  of  B.  as  principal  and  G.  as  surety,  by  express 
agreement,  the  judgment  is  discharged,  and  cannot  be  afterwards 
used  against  A.  in  favor  of  the  surety  C.  on  payment  of  the  notq.by 
him."* 

Indorsed  Notes. 

§  1547.  Where  the  debtor  indorses  the  third  party's  note,  it  is 
not  an  absolute  payment,  unless  expressly  agreed  or  plainly  to  be 
inferred.***    On  the  other  hand,  if  he  transfers  the  bill  or  note  by 

SSI  Hays  v.  Stone^  7  WH  (N.  Y.)  128. 

s»i  Whitney  v.  Goin,  20  N.  H.  354. 

sss  Hunter  v.  Moul,  98  Pa.  St.  13. 

st4  Wlsenum  v.  Lyman,  7  Mass.  286. 

sss  Adams  v.  Power,  48  Miss.  450. 

si«  Kellogg  V.  Richards,  14  Wend.  (N.  Y.)  116. 

SS7  Booth  V.  Smith,  3  Wend.  (N.  Y.)  66. 

*••  New  York  State  Banlc  v.  Fletcher,  5  Wend.  (N.  Y.)  85. 

sat  Bytes,  Bills,  163;  2  Daniel,  Neg.  Inst.  286;  Story,  Prom.  Notes,  I  117; 
Van  Wart  v.  WooUey,  3  Barn.  &  C.  439.  Notwithstanding  an  express  rerlMil. 
warranty  of  the  solvency  of  the  maker  which  is  void  by  the  statute  of  frauds. 
Monroe  v.  Holt,  6  Denio  (N.  Y.)  360. 
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mere  delirer^,  he  will  not  be  liable  as  a  tranflferror.'**  And  if  the 
creditor  agrees  to  talie  a  third  party's  note,  and  make  him  the  principal 
debtor,  the  original  debtor  will  be  thereby  discharged.**'  And  if 
the  debtor  takes  ap  bis  note  at  maturity,  and  gives  the  Indorser's 
note  for  it,  without  his  own  indorsement,  it  will  be  in  payment"* 
So,  as  we  have  seen,  if  the  note  of  an  original  purchaser  is  sur- 
rendered by  the  vendor,  and  a  new  note  taken  from  the  later  pur- 
chaser without  indorsement.*"  Bnt  when  two  are  jointly  liable  to 
pay  for  a  purchase  "in  satisfactory  notes,"  and  one  pays  his  share. 
and  the  other  sells  his  interest  to  C,  and  indorses  C's  note  to  the 
vendor,  and  Bucb  note  is  not  paid,  the  origiual  purchaser  who  paid 
his  share  will  still  remain  liable  for  the  balance  due.**'  If  the 
creditor  takes  the  note  of  an  agent  by  mistake  in  renewal  of  the 
principal's  note,  thinking  it  to  be  his,  the  principal  will  still  remain 
liable  on  the  first  note.**' 

If  the  debtor  makes  payment  by  transfwring  the  bill  or  note  of 
another  with  his  indorsement  or  guaranty,  be  will  remain  liable  on 
it  as  an  iodorser  or  guarantor,  with  all  the  rights  of  such  a  party."* 
Bnt  his  indorsement  will  not  of  itself  be  a  payment  of  the  original 
debt,  or  bar  an  action  upon  it  by  the  creditor.**'  And  it  has  been 
held  that  an  express  agreement  to  that  effect  is  necessary.***     Bnt, 

»<>2  Pars.  Notea  &  B.  1S3.  And  see  |  748  et  seq,  supra.  Thus,  U  one 
transfers  tbe  nate  of  a  third  penoo  wlUieut  iRdoTBement  for  corn  to  be  dellr- 
«red,  It  is  a  payment,  altbougb  the  maker  became  Insolvent  befM'e  the  deUverj 
of  tbe  com,  and  tbe  seller  will  be  liable  to  tbe  puivhaser  if  be  afterwarda  sella 
tbe  cu-n  to  another.    iMag  v.  Spnillt.  S2  N.  C.  96. 

1*1  Van  Btlen  t.  Troodden,  1  Hun  (N.  ¥.)  4S2. 

9>a  Draper  v.  Sniton,  118  Mass.  427. 

*•■  Dennis  v.  WiUlams,  40  Ala.  633;  Hesa  v.  Dllle,  23  W.  Va.  90.  But  see 
Goodwin  T.  Coates,  1  Moody  &.  R.  221. 

■  *<  Yates  V.  Donaldson,  5  Hd.  388. 

)*s  Hedge  v.  McQuald,  11  Cusb.  (Mass.)  SSS. 

)*<2  Daniel,  Neg.  Inst  300;  2  Pars.  Notes  A  B.  182.  And  see  |  748  et 
aeq.,  supra. 

"J  Corlles  V.  Cummlng,  6  Cow.  (X.  T.)  181;  McOcmnell  v.  Stettlnitts,  7  HI. 
707;  although  receipted  on  tbe  contract,  Wbitaker  v.  Wtaltaker,  4  Hun  <N.  T.) 
814;  and  nllbouch  tbe  note  is  guarantied  as  well  as  indoned,  Tomy  v.  Bax- 
ter, 13  Vt.  452. 

»■  Crodiet  V.  Troner,  1  Stew.  A  P.  (Ala.)  446,  the  original  note  beU«  paya- 
ble by  lis  terms  "In  cash  notes." 
(2218) 
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in  general,   ^wliere  an  indorsement  is  renewed  by  another  indorse- 
ment, action  can  only  be  brought  upon  the  latter.'*®    And  payment 
of  the  bill,  even  after  maturity,  will  discharge  the  original  debt.*®* 
11  the  draft  of  a  third  party  is  indorsed  over  by  the  debtor,  and  re- 
cmed  as  payment  in  full,  the  debtor  will  only  remain  liable  in  such 
case  on  Us  indorsement.**^    But  the  fact  that  a  bill  so  indorsed  to 
the  creditor  remains  for  a  long  time  in  his  hands  will  not  of  itself 
constitute  sacli  bill  an  absolute  payment.**^ 

The  diligence  which  is  necessary  to  hold  the  indorser  liable  as 
BQch  has  been  already  considered,  and  will  be  considered  further  in 
a  later  part  of  this  chapter. 

• 

»••  Curry  t.  Van  Wagner,  32  Hun  (N.  Y.)  453. 

<••  Anderson  t.  HflUes,  12  G.  B.  400. 

«•!  Day  ▼.  Thompson,  65  Ala.  200.  But  a  mortgage  for  purchase  money  of 
land  Is  not  paid  by  tbe  draft  of  a  third  party,  if  the  creditor  is  not  guUty  of 
ladies,  •iwi  an  action  wiU  stiU  lie  on  the  mortgage.    De  Yampert  v.  Brown,  28 

Ark.  IM. 
««>  dark  T.  MondaU  1  Salk.  124. 
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III.  Payment  by  Bill,  Check,  ob  Ac<.eftancb. 

I  1548.  Payment  b;  Bill. 

1549.  Agreement  for  Satiaf action. 

ICCO.  PreBumption  as  to  Payment— Id tentloii. 

1SG2.  Pa^meDt  bj  Acceptance  of  Debtor. 

IKS.  By  Acceptance  of  Other  Partf. 

15M.  By  CLeck. 

1566.  A  Question  of  Intention. 

1566.  Cbecks  as  Absolute  Payment. 

1657,  Payment  by  Check  of  Other  Party. 

1558.  By  Check  Lost-Certlfled. 

1559.  Check  Taken  as  Cash— Paid  to  Holder. 


Payment  by  Bill. 

'  §  1548.  There  is  no  difference  between  bills  aad  notes  as  to  their 
effect,  wliea  taken  in  payment  of  a  debt.  A  bill  of  exchange,  like 
a  note,  is  not  in  itself  an  absolate  payment.*"*  In  like  manner,  if 
the  purchaser  of  goods  gives  his  draft  on  a  third  party  for  them, 
it  will  not  be  payment  if  it  is  diBhonored.*"*  And  this  has  been 
held  to  t>e  bo  where  the  goods  were  sold  in  the  morning,  and  a  bank 
draft  was  given  in  payment  in  the  afternoon  of  the  same  day,  and 
the  drawer  failed  three  days  later.*"  If  a  draft  is  given  for  goods 
purchased,  it  will  be  presumed  to  be  a  conditional,  and  not  an  abao- 
lote,  payment.*'* 

If  goods  are  sold  on  time  bills,  and  the  drawer  of  the  bills  fails 
before  the  delivery  of  the  goods,  the  pnrcbaser  can  only  recover 

*»>  Copland  v.  Martin,  9  Sim.  433;  Chltty  v.  Nalah.  2  Dowl.  511;  Board  of 
EducaUon  of  Falrport  Union  Free  School  t.  Fonda,  77  N.  T.  350;  Gallagher  v. 
Roberts.  2  Wash.  C.  C.  191,  Fed.  Cas.  No.  6,1^.  So,  wbetber  return  of  the 
draft  Is  tendered,  Morgan  v.  Bitzenberger,  8  GUI  <Md.)  850;  or  the  payee  con- 
tinues to  hold  It  after  dishonor,  Clark  y.  Mundal,  1  Salk.  124. 

'0*  Maxwell  t.  Deare,  8  Moore,  P.  C.  363,  where  the  drawee  faUcd  befixe 
maturity  of  the  draft;   Manner  v.  Colt,  86  N.  G.  463. 

•OS  Gibson  V.  Toby,  63  Barb.  (N.  Y.)  191. 

<«»  League  v.  Waring,  85  Pa.  St.  244;    Haines  v.  Pearce,  41  Md.  221.    Aad 
the  burden  of  proof  la  on  the  party  alleging  It  to  be  more,  as  a  question  of  fact 
for  tlte  Jury.    Haines  v.  Pearce,  supra.    But  see,  contra,  Schlerl  v.  Baumel,  75 
Wis.  m.  43  N.  W.  724. 
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nominal  datnageis  in  a  suit  on  the  contract  of  sale.**^    And,  after 

sucli  bill  is  dislionored,  he  cannot  recover  the  goods  in  an  action  of 

trover/**     But,  if  the  purchaser  at  the  time  knew  that  the  bill  was 

vorihleBs  and  ^would  not  be  pfaid,  the  transaction  will  not  amount 

to  a  valid  sale.*®* 

Agreement  for  Satis&ctioii. 

5  1549.  Payment  by  bill  or  draft  upon  a  third  person  is  not  an 
aY)Bolute  payment,  unless  there  is  an  agreement  to  that  effect;*** 
and  some  authorities  require  an  express  agreement.***  And,  if  a 
receipt  is  given  for  payment  "when  paid,"  it  will  not  be  sulHcient 
to  prove  such  agreement.**^  So,  a  receipt  in  full  "when  paid,"  or 
"when  in  funds,"  although  the  original  evidence  of  the  debt  is  sur- 
rendered at  the  time.***  So,  a  nonnegotiable  order  upon  a  third 
person  and  a  receipt  of  the  original  debt  is  not  a  payment  without 
agreement  to  that  effect***  And  this  is  true  of  a  bill  given  "in 
lien"  of  the  original  bill  upon  its  surrender.*** 

A  draft  will,  however,  be  an  absolute  satisfaction,  if  the  parties. 
80  agree,  although  drawn  against  a  particular  fund.***  So,  a  draft 
on  a  bank  in  another  city,  indorsed  by  the  debtor,  and  offered  and 
received  "in  payment  of  account  in  full,"  will  be  a  payment,  al- 

«♦»  Griffltbs  V.  Perry,  1  El.  &  El.  680. 

«••  Mfles  V.  Gortcm,  2  Gromp.  &,  M.  504. 

«••  But  an  Intention  to  obtain  more  credit  than  be  was  entitled  to  is  not  the- 
same  thing.    Noble  v.  Adams,  7  Taunt.  59.  • 

«!•  Habies  v.  Pearce,  41  Md.  221.  So,  a  bill  on  the  debtor's  firm,  Dougal  t. 
Oowles,  5  Day  (Genn.)  511;  or  a  draft  taken  for  a  note,  Helme  v.  Middleton. 
14  La.  Ann.  484;  or  a  draft  payable  out  of  a  particular  fund,  Wadlington  v. 
Oovert,  51  Miss.  631.  An  order  upon  a  third  person,  payable  out  of  a  particular 
fond  to  be  created  ia  prima  facie  not  an  absolute  payment,  and  in  any  case  the 
presnmptSon  of  payment  may  be  rebutted  by  evidence  that  it  was  taken  as  col- 
lateral only.    Brill  v.  Hoile,  53  Wis.  537,  11  N.  W.  42. 

411  Although  credited  on  account  as  a  payment,  Jennison  v.  Parker,  7  Mich. 
356. 

41 1  Tocker  v.  Cbarpentier,  28  La.  Ann.  617;  although  so  receipted  and  after- 
wards lost  Phlfer  v.  Maxwell;  Id.  862. 

«it  Proctor  V.  Mather,  3  B.  Mon.  (Ky.)  353. 

«^«  Joae  V.  Baker,  37  Me.  465. 

«ii  Ex  parte  Barclay,  7  Yes.  597. 

«!•  First  Nat  Bank  of  Wellsburg  v.  Kimberlands,  16  W.  Va.  555. 
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though  the  bank  on  which  it  is  drawn  afterwards  fails;  and  the 
debtor  will  only  be  liable  as  indorser  of  the  draft/ *^  So,  a  cash 
order  given  by  the  debtor,  and  received  on  condition  that  the  drawee 
owes  the  amount/^'  So,  a  check  is  paid  by  the  holder  receiving  from 
the  drawee  its  draft  in  payment  of  the  check.*^® 

Where  the  defendant  pleads  that  he  has  given  a  bill  ''in  satisfac- 
tion" of  the  debt,  it  has  been  held  to  be  a  good  plea.*^®  Bnt  he  must 
allege  that  it  was  given  and  received  in  satisfaction,***  and  was 
negotiable.***  And,  even  though  a  formal  accord  and  satisfaction 
of  a  sealed  instrument  required  a  seal  at  common  law,  it  has  been 
lield  that  a  bill  of  exchange  might  be  pleaded  by  the  debtor  as  given 
in  payment  of  a  sealed  bond.*'* 


Presamption  as  to  Payment — ^Intentioii. 

§  1550.  Where  the  debtor  gives  a  bill  on  a  third  party,  and  it 
is  not  accepted  by  the  drawee,  the  evidence  of  an  agreement  to 
receive  it  as  payment  must  be  strong.***  And  if  he  pays  ior  goods 
by  an  order  on  a  third  person  for  his  own  convenience,  and  the  drawee 
lias  no  funds  of  the  drawer  in  his  hands,  an  action  will  still  lie 
on  the  original  debt.***^  So,  if  the  bill  is  not  accepted  or  paid  by 
the  drawee,  it  will  not  be  a  payment  of  the  debt,  although  the  debtor 
who  drew  it  afterwards  sues  upon  it  in  the  payee's  name,  and  makes 
a  compromise  with  the  drawee.*** 

If  the  bill  of  the  debtor's  agent  is  taken  by  the  creditor  under 
protest,  and  without  any  option  offered  him,  it  will  not  be  a  payment 
of  the  debt.**^    Thus,  where  a  freight  contract  provides  for  pay- 

*i7  Day  V.  Thompson,  65  Ala.  269. 

4i8Walte  V.  Vose,  62  Me.  184. 

*!•  Loth  V.  Mothner,  53  Ark.  116,  13  S.  W.  594. 

4  20  HlUiard  v.  Smith.  Comb.  19. 

*2i  Crisp  V.  Griffiths,  2  Cromp.,  M.  &  R.  159. 

*22  James  v.  Williams,  13  Mees.  &.  W.  828. 

4  23  Ligon  v.  Dmin,  28  N.  C.  133. 

424  2  Pars.  Notes  &  B.  158. 

425  Heald  v.  Warren,  22  Vt.  410;    McNIel  v.  McCamley,  6  Tex.  les. 

426  Graham  v.  Sykes,  15  La.  Ann.  49. 

427  Byles,  Bills,  389;  2  Daniel,  Xeg.  Inst.  294;  Robinson  v.  Read,  9  Bam.  &, 
C.  449;  Marsh  v.  Pedder,  Holt,  N.  P.  72,  4  Camp.  257;  Indig  v.  Bank,  80 
N.  Y.  100. 
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roent  on  delivery  of  the  cargo,  a  bill  given  for  it  by  the  shipper's 
agent  will  not  be  a  payment.^  ^*  So,  where  goods  are  purchased,  and 
the  parchaaer's  agent  gives  a  bill  payable  out  of  the  proceeds  of 
their  sale.***  In  like  manner,  a  bill  given  by  a  shipmaster  on  the 
owners  for  supplies  furnished  will  be  no  bar  to  an  action  against  the 
owners  for  the  debt.*** 

%  1551.    If,  on  the  other  hand,  the  bill  of  a  third  person  is 

voluntarily  accepted  by  the  creditor,  on  reference  by  the  debtor  to 
»Qch  third  person  for  payment,  it  will,  in  general,  be  a  satisfaction 
of  the  debt.*'^  But,  as  in  the  case  of  the  note  of  a  third  person,  the 
defendant's  plea  must  aver  that  the  bill  was  taken  in  satisfaction 
or  payment.*** 

And  the  question  is  one  of  intention  for  the  jury.  This  is  so  where 
the  consignee  of  goods  buys  and  remits  to  his  principal  a  bill  on 
London.***  So,  if  the  bill  of  a  third  person  drawn  upon  another  in 
favor  of  the  creditor  is  dishonored  on  its  presentment,  and  the 
drawer  fails  the  same  day,  it  wiU  not  be  a  payment  without  clear 
proof  of  an  agreement  to  that  effect.*'*  Ro,  the  maker  of  a  note  will 
not  be  discharged  by  giving  the  draft  of  a  bank,  which  is  dishonored 
on  presentment.**'  And  if  a  purchaser  pays  for  goods  by  the 
bill  of  a  third  person,  and  both  drawer  and  acceptor  become  bank- 
rupt before  maturity,  the  seller  may  recover  the  value  of  the  goods 
from  the  purchaser,  after  deducting  such  dividends  as  he  has  re- 
ceived from  the  drawer's  and  acceptor's  estates.***  So,  the  draft  of 
a  third  person,  to  be  credited  to  the  debtor  if  it  proves  '^available/' 

"•  Manh  v.  Pedder,  Holt,  N.  P.  72,  4  Camp.  257. 

**•  WaUace  v.  Agry,  4  Mason,  336,  Fed.  Gas.  No.  17,006. 

«*•  Zerrano  v.  Wilson,  8  Cush.  (Mass.)  424.  So,  a  draft  given  by  the  master 
on  the  owner  for  a  loan  to  the  master,  on  which  Judgment  has  been  recovered 
a;;ataiBt  him.  Descadlllas  v.  Harris,  8  Me.  298.  But  in  Louisiana  the  taking 
of  such  draft  from  the  master  operates  as  a  novation.  Hunt  v.  Boyd,  2  La. 
109. 

«*iByle8,  Bills,  388;  2  Daniel,  Neg.  Inst.  205;  Strong  v.  Hart,  6  Bam.  &,  G. 
1«10,  9  Dowl.  A:  R.  189,  and  2  Car.  &  P.  55;  Smith  v.  Ferrand,  7  Barn.  &  G. 
19,  9  Dowl.  A;  R.  803. 

«"  Bafflie  v.  Moore,  8  Q.  B.  489. 

«"  Hardman  v.  BeUhouse,  9  Mees.  &  W.  596. 

*»*  Weaver  v.  Nixon,  69  Ga.  699. 

«si  Indig  V.  Bank,  80  N.  Y.  100. 

43«  Ex  parte  Blackbome,  10  Ves.  204. 
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is  not  a  pdyment  in  case  of  its  diehouor,  althoagh  the  debtor  ob- 
tained it  from  his  banker  hy  giving  a  check,  which  was  charged 
against  him.*" 


Payment  by  Acceptance  of  Debtor. 

S  1652.  In  like  manner,  the  debtor's  own  acceptance  of  a  bill  ib 
no  payment,  unless  it  is  so  agreed.**'  And  if  it  is  given  for  the 
acceptor's  note,  and  the  note  is  left  with  the  creditor  antil  the  bill 
matures,  the  presnmption  will  be  that  the  acceptance  was  not  in- 
tended as  an  absolnte  payment.*"  So,  the  debtor's  acceptance  is 
not  an  absolute  payment,  where  the  creditor  shows  that  it  was  lost 
before  indorsement,  and  bad  not  been  beard  from  in  two  years.*"* 
So,  the  debtor's  acceptance  in  favor  of  another  party,  to  be  credited 
to  him  if  received  by  such  party,  will  not  be  a  payment  if  it  is  not 
received;  and,  upon  its  surrender,  the  creditor  may  still  sue  on  the 
original  debt.**'  And,  where  the  debtor  gives  his  acceptance,  it 
cannot  be  pleaded,  before  it  becomes  due,  as  payment  of  a  bond.*** 

If,  however,  the  debtor's  acceptance  is  transferred  by  the  creditor, 
and  is  outstanding  in  the  hands  of  an  indorsee  at  tbe  time  suit  is 
brought,  it  will  be  a  conditional  payment,  and  available  as  such 
until  dishonored.**'  So,  if  the  maker  of  a  note  pays  it  by  accepting 
an  order  drawn  on  him,  it  will  be  a  good  payment,  as  against  a  subse- 
quent indorsee  of  the  note  after  maturity.***  And  if  an  acceptance 
is  renewed  by  another  acceptance  for  a  larger  amount,  and  the  re- 
newal is  received  in  full  satisfactioD,  and  transferred  by  the  creditor, 
it  wili  be  sutBcient  to  plead  such  acceptance  and  renewal  without 
averring  payment  to  the  indorsee,*** 

«"  Hodgen  v.  Latbam,  33  HI.  344. 

«"Ansable  Rtver  Boom  Co.  v,  Sanborn,  36  Mich.  358, 

«>•  Cooper  V.  Glbbe,  4  McLean,  396,  Fed.  Cas.  No.  3,1M. 

•*»  Bolt  V.  WatBon,  4  Blng.  27a. 

«ti  Tracy  v.  Pearl,  20  Vt  HS2. 

*4»  Wortbiuglon  t.  Wlglej,  3  Blug.  N.  C.  4M. 

<i*  B«lBbaw  V.  BuBh,  11  C.  B.  191. 

*4*  Scbueter  v.  Marden,  34  Iowa,  ISI. 

«<•  LewlB  V.  Lyster,  2  Cromp.,  M.  &  B.  7IH,  1  Oale,  320. 


Cb.  41)  ACXaBPTANGB   OF   OTHER   PARTY.  {    ^^^3 


Aooeptanoe  of  Other  Pttrty. 

S  1553.      Wliere  the  debtor  gives  in  payment  the  acceptance  of  a 
third  party,  its  effect  is  still  a  question  of  intention  for  the  jury/** 
althougb  it  is  presumed  under  the  Massachusetts  rule  to  be  a  pay- 
ment^^^     In  other  states  this  presumption  is  denied,  and  the  ques- 
tiou  IS  to  be  determined  purely  by  the  intention.     And  this  is  so 
ivhether  the  acceptance  is  in  payment  of  a  previous  debt  or  of  one 
incurred  at  the  time.***    So,  if  a  bill  drawn  by  one  person  is  re- 
cdved  after  the  maturity  of  another's  acceptance  in  absolute  satis- 
faction.***    So,  if  the  debt  of  a  partner  is  paid  by  an  acceptance 
of  his  firm,  under  an  agreement  for  a  novation  of  the  debt,  the 
original  debt  will  be  paid,  and  a  new  joint  debt  incurred  in  its 
irtead-***     So,  if  the  acceptance  of  one  partner  is  received  for  a  debt 
of  the  imrtnership,  and  judgment  is  rendered  on  such  acceptance.* '^^ 
But,  in  general,  whether  such  acceptance  has  been  received  in 
payment,  eBj[)ecially  after  dissolution  of  the  partnership,  is  a  question 
for  the  jury  to  determine.***    Where  A.'s  acceptance  is  given  in  pay- 
ment of  a  debt  of  B.,  to  whom  A.  was  indebted,  it  is  not  necessarily 
an  absolute  payment.***    So,  a  consignee's  acceptance,  taken  for  a 
freight  bill,  without  other  notice  to  the  consignor  than  a  request 
for  his  indorsement  (which  was  refused),  will  not  be  a  payment,  al- 
tboagh  the  contract  was  for  payment  of  the  freight  "by  approved 
bills."  ***    So,  where  the  drawee  of  a  check  gives  a  bill  on  another, 
which  is  accepted,  but  not  paid,  and  both  drawer  and  drawee  of  the 
bill,  as  well  as  the  original  debtor,  become  bankrupt,  the  creditor 
may  prove  his  claim,  not  only  against  the  drawer  and  drawee  of  the 
bill,  but  also  against  the  original  debtor  on  the  check  drawn  by 
him,  crediting  in  the  latter  proof  all  dividends  received  under  the 

«««  Alcock  V.  Hopkins,  6  Cush.  (Mass.)  484. 
««T  Strang  v.  Hirst.  61  Me.  9. 
««•  DevUn  v.  Cluunblin,  6  Minn.  468  (GW.  325). 
««•  Sard  T.  Rhodes.  1  Mees.  &  W.  153. 
4»«  Ez  iftarte  Whltmore,  3  Mont  &  A.  627. 
«•!  Nichols  V.  Burton,  5  Bush  (Ky.)  820. 
^•sTIiQiiipson  V.  Perdvai,  5  Bam.  &.  Adol.  925. 
«•*  Swinyaid  v.  Bowes,  5  Maule  &  S.  62. 
«•«  Taylor  v.  Briggs,  Moody  &  M.  28. 

BAND.CJP.-140  (2225) 
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former.***  The  debt  of  a  partnerBhip  ig,  in  like  manner,  not  dia- 
charged  by  an  acceptance  of  one  partner.***  So,  it  is  not  a  payment, 
where  the  maker  of  a  note  gives  his  draft  on  a  third  person,  which 
is  accepted  by  the  drawee,  but  not  paid  on  account  of  hia  subse- 
quent failure,  although  lie  had  reteived  security  for  his  acceptance 
from  the  drawer.*"  Ho,  if  a  city  coupon  is  paid  by  the  treasurer's 
draft  on  another  town,  and  such  draft  is  accepted,  but  not  paid,  the 
original  debt  will  revive.*'* 

Payment  by  Check. 

§  1554.  A  check  is  not  equivalent  to  money  as  a  medium  of  pay- 
ment,*'^* although  sometimes  spoken  of  as  such.  A  check,  like  a 
note,  is  only  a  conditional  paj-meut,  and  discharges  the  debt  if  it  is 
paid,  and  not  otherwise.*'"  Thus,  if  a  bill  of  exchange  is  presented 
for  pa^-ment,  and  the  drawee  gives  his  check  for  the  amount,  it 
will  not  discharge  the  bill.**'     tio,  if  the  maker  of  a  note  gives  bis 

tsi  Ex  parte  Blackburne.  10  Ves.  2)M. 

<>*  Although  the  agreement  of  the  parties  was  for  payment  by  the  accept- 
ance of  either  partner  at  the  creditor's  option,  and  no  notice  of  the  dishonor 
of  the  acceptance  was  given  to  the  other  partner.  In  re  British  &  American 
Steam  Nav.  Co..  I-.  R.  8  Eq.  50C;  or  although  given  In  the  absence  of  the 
other  partner,  who  n-ns  sick,  and  made  payable  to  and  Indorsed  by  the  original 
surely,  Dobson  v.  Cliamliers,  79  N.  C.  142. 

"7  Moye  V.  Cogdell,  69  N.  C.  93. 

<oB  Short  T.  City  of  New  Orleans,  4  La.  Ann,  281;  Goldsclimldt  t.  Mayor, 
etc..  5  La.  Ann.  43S. 

*6«Chlt.  Bills.  450;   Moore  r.  Bnrtrup.  2  Dowl.  &  K.  25,  1  Barn.  &  C.  6- 

"0  Everett  v.  CoHIdb.  2  Camp.  515;  Olcott  v.  Rathbone.  5  Wend,  (Mass.) 
490;  People  v.  Baker.  20  Wend.  (N.  Y.)  802;  Davison  v.  Bank,  57  N.  Y.  81: 
Syracuse,  B.  &  N.  Y-  R.  Co.  v.  Collins,  57  N.  Y.  ft41,  afflrmlng  3  I-ans.  (N,  Y.)  2»; 
Deunie  v.  Hart,  2  Pick.  (Mass.)  204;  Morris  v.  Bank,  106  Ala.  388.  18  South. 
11;  Equitable  Nat.  Bank  v.  Griffln  &  Skdtey  Co..  113  Cal.  692.  45  Pac.  085; 
Goodwin  v.  Trust  Co.,  152  Mass.  ISO,  25  N.  E.  100;  Greenwich  Ins.  Co.  v. 
Oregon  Imp.  Co..  T6  Hun.  194,  27  N.  Y.  Supp.  794;  Hodgson  t.  Barrett.  3;t 
Ohio  St.  G3;  KUpatrlck  v.  Association,  110  Pa.  St.  30,  12  Atl.  754;  Brown  v. 
Leckle,  43  lU.  497;  Natlouol  Life  Ins.  Co.  v.  Goble.  51  Neb.  5.  70  N.  W.  503; 
Phillips  V.  Bnllard.  58  Ga.  256.  And.  to  tbe  same  effect,  see  Code  Ga.  |  2867. 
And  goods  so  paid  for  may  be  reclaimed  by  the  seller.  Canadian  Bank  of 
Commerce  v.  McCrea,  106  111.  281. 

*<"  Turner,  v.  Bank,  *42  N.  Y.  425;  Klrkham  t.  Bank,  26  App.  Dlv.  UO,  49 
(2226) 
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check  for  it;  *•*    or  if  a  joint  note  is  surrendered  for  the  worthless 

check  of  one  joint  maker;  *••   or  if  a  bill  for  freight  is  receipted, 

and  a  check  taken  for  it  on  a  bank  where  the  drawer  has  no  fnnds.^*^ 

So,  a  check  draw^n  against  insufficient  funds,  and  taken  oh  a  previous 

representation  by  the  drawer  that  it  was  good,  is  not  a  payment.*'* 

But  where  a  note  was  taken  up  at  its  maturity  by  a  check  of  the 

bolder  (the  sole  proprietor  of  the  bank    to  which  the  check  was 

payable),  and  tbe  holder's  account  was  overdrawn  at  that  time,  and 

continiied  to  be  so  notwithstanding  large  deposits  afterwards  made 

by  Mm,  the  note  will  be  regarded  as  paid,  if  the  check  was  charged 

op  agaiuBt  the  holder,  and  the  note  entered  on  the  books  of  the  bank 

as  paid  after  such  deposits  were  made,  the  holder  having  afterwards 

become  insolvent.*** 

In  general,  however,  an  unpaid  check  is  no  payment,  although  the 

bank  drawn  upon  was  indebted  at  the  time  to  the  drawer.**^    It 

may  have  been  given  as  mere  evidence  of  a  loan,  with  no  intention 

to  have  it  presented  for  payment;   and  an  action  will  lie  in  such 

case  on  the  common  counts  for  the  money  lent,***    If  goods  are 

bought  and  paid  for  by  the  check  of  a  third  person,  and  it  was  bad 

when  received,  but  believed  by  the  buyer  to  be  good,  and  afterwards 

duly  presented  and  dishonored,  it  will  not  be  a  payment,  although 

the  bill  for  goods  was  receipted.***    And  a  check  is  not  an  absolute 

I*ayment,  although  it  is  deposited  and  credited  to  the  depositor  as 

oagh.*^* 

N.  Y.  Supp.  767.    But  see  First  Nat.  Bank  of  Skowhegan  v.  Maxfield,  S3  Me. 
576,  22  Atl.  479. 

^•2  Woodbum  v.  Woodbum,  115  111.  427,  5  N.  E.  82;  especiaUy  If  the  orig- 
inal note  and  a  mortgage  securing  it  are  not  surrendered  or  canceled.  But  the 
raker  ot  the  check  must  show  that  he  failed  to  realize  on  it.  Watkins  v.  Par- 
dons. 13  Kan.  42G. 

<«»  Henry  v.  Conley,  48  Ark.  271,  3  S.  W.  181.  So,  a  check  taken  from  one 
Joint  contractor,  and  judgment  rendered  against  him.  Is  no  bar  to  a  suit  on  an 
original  debt  agahist  the  other.  Wegg-Prosser  v.  Evans  [18951  1  Q.  B.  108, 
affirming  [18SH]  2  Q.  B.  101. 

*•*  Jobbitt  V.  Goundry,  29  Barb.  (N.  Y.)  509. 

4«9  Jones  Y.  HeUiger,  36  ViTls.  149. 

*♦«  Pratt  V.  Foote,  9  N.  T.  463,  reversing  12  Barb.  (N.  Y.)  212. 

4t7  Fhmey  v.  Edwards,  75  Va.  44. 

♦♦•Currier  v.  Davis,  111  Mass.  480. 

♦••VCeddigen  v.  Fabric  Co.,  100  Mass.  422. 

♦'•  Brown  v.  Kewley,  2  Bos.  &  P.  518. 

(2227) 
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Faymeat  by  Check — A  Queitlon  of  Intention. 

i  1666.  A  check  is  not  an  abaolnte  pajment,  unless  an  intention 
is  shown  to  receive  it  as  such,  e,  g.  by  putting  it  into  circulation.*" 
Bat,  if  received  as  such,  it  is  a  good  payment.*^'  And  if  it  is  re- 
ceived aa  cash,  and  the  drawee  had  funds  of  the  drawer  in  bis  hands, 
it  is  presumed  to  be  a  payment."'  80,  if  the  maker  of  a  note  takes 
it  op  by  a  check  which  is  antedated,  and  includes  the  amount  of  a 
bill  of  goods,  and  the  note  is  sarrendered,  and  the  bill  receipted, 
it  will  bar  an  action  on  the  original  debt.*'*  Whether  the  check 
is  taken  as  a  payment  or  not  is  a  guestioD  for  the  juiy.*"  And  evi- 
dence is  admissible  which  tends  to  satisfy  the  jury  that  it  was  re- 
ceived as  cash.*"  But  a  receipt  is  only  prima  facie  evidence  of  such 
intention.*"  So,  if  a  note  is  surrendered  on  receiving  a  check  for  it, 
and  the  check  is  not  paid,  an  action  will  lie  upon  the  note*'* 

A  check  which  is  invalid  for  want  of  a  starn])  will  not  avail  as  a 
payment."*  So,  if  a  check  is  drawn  against  a  special  account  in 
depreciated  bills,  and  is  payable  in  such  bills,  and  the  holder  refuses 
to  receive  them,  this  will  amount  to  a  dishonor,  and  the  drawer  will 
be  liable  on  due  notice.""  And  if  the  indorser  of  a  note  gives  his 
check  at  the  time  it  matures,  to  t>e  held  by  the  creditor,  and  used,  if 

*Ti  strong  V.  King,  35  111.  9. 

iTiLfOD  r.  Nortlinip,  17  Iowa,  314;  Sutton  t.  Baldwin,  146  lad.  361,  4S  N. 
B.  518;  Turner  v.  Bank  <Kj.)  38  S.  W.  425.  And  the  debtor  cannot  recover 
It  from  ibe  bolder,  altbough  the  conalderntlon  wbicb  proceeded  from  ■  third 
part7  afterwards  falls.     Stedman  v.  Caral^ilrB,  87  Pa.  St.  234. 

f)  Woodville  V.  Beed,  28  Md.  179. 

•  ■!<  White  V.  Howard,  1  Sandf.  (N.  Y.)  81.  So,  where  tbe  original  InEtrument 
Is  marked  paid  and  eiurendered.  Equitable  Nat.  Bank  v.  Griffln  ft  Skefley 
Co.,  113  Cal.  692.  45  Tac.  985. 

iisgmltb  V.  ColllDii,  llo  Mass.  388;  Weed  v.  Bdow,  3  McLean,  265,  Fed. 
Caa.  No.  17,347;   Blair  v.  Wilson,  28  Grat.  (Va.)  1G5. 

"*  TitUB  V.  Bank,  35  N.  J.  Law,  58S. 

«iT  Weed  T.  Snow,  3  Mclean,  265,  Fed.  Cas.  No.  17,347.  But  see  Batlef  v. 
Papflrldge,  134  lU.  188,  27  N.  E.  80. 

<"  Olcott  V.  Bathbone,  5  Wend.  iN.  Y.)  4»1. 

«i*  Bond  V.  Warden,  1  CktUy.  583. 

4)0  Howes  V.  Austin,  3S  IIL  396. 


Cb.  41)  CHECKS   AS    ABSOLUTE  PAYMENT.  §  1^56 

iieceaaary,  after  diligent  efforts  to  collect  the  note  from  the  maker, 
it  will  not  be  considered  as  a  payment.*'^ 


Checks  as  Absolute  Payment. 

1 1556.     If  a  cheek  is  duly  honored,  it  will  be  an  absolate  payment 

otthe  debt  for  which  it  is  received;  ^^^   and  it  is  to  be  considered 

as  a  x^yment  until  dishonored.^"*    So,  if  it  is  delivered  and  payable 

to  a  third  person  at  the  creditor's  request,  it  will  be  a  paymept,  as 

against  a  subsequent  attachment  of  the  original  debt/** 

A  check  tendered  in  payment  as  money  need  not  be  received  as 
such.*"*  But,  if  no  objection  is  made  except  as  to  the  amount,  it 
will  be  ft  sufficient  tender.***  Where  the  creditor  has  agreed  to 
accept  a  smaller  amount  in  satisfaction  of  a  larger  debt,  if  paid 
within  a  certain  time,  the  tender  of  an  uncertified  check  within  the 
time  limited  may  be  refused.**^  And  where  an  agent  is  liable  to  his 
principal  for  money  collected  and  deposited  in  bank  without  direc- 
tion from  him,  and  the  principal  receives  his  draft,  and  promptly 
forwards  it  for  payment,  it  will  not  discharge  the  debt,  if  dishon- 
ored.*** 

If  the  creditor,  however,  is  itself  the  bank  drawn  upon,  and  holds 
eufflcient  deposits  of  the  drawer,  his  check  cannot  be  refused  by  it, 
but  will  be  a  payment  from  the  time  of  presentment.***  So,  a  check 
^Ten  to  the  president  of  the  bank  is  presumptively  a  payment  in 
such  case,  although  the  bank  had  removed  its  deposits  to  another 
part  of  the  country  before  presentment  of  the  check,***  And  if  a 
bank  discounts  a  note,  and  the  note  is  paid  at  maturity  by  the 
maker's  check,  drawn  by  him  against  the  proceeds  of  a  subsequent 
discount  deposited  and  credited  to  him,  the  check  will  be  a  valid 

«»i  American  Nat.  Bank  v.  Harrison  Wire  Co.,  11  Mo.  App.  440. 
-ft*:  Pearce  v.  Davis,  1  Moody  ft  R.  365. 
«•>  Getchell  v.  Chase,  124  Mass.  866. 
«•«  Barnard  v.  Graves,  16  Pick.  (Mass.)  41. 
♦•i  Sweet  V.  Titus,  4  Hun  (N.  Y.)  689,  67  Barb.  (N.  Y.)  327. 
«•«  Jones  V.  Artliur,  8  Dowl.  442;   Shlpp  v  Stacker,  8  Mo.  145;  Jennings  v. 
Mendenball,  7  Ohio  St  258. 

«•?  HardiDg  V.  Loan  Co.,  84  III.  257. 

«••  Cartmell  v.  Allard,  7  Bush  (Ky.)  482. 

^••Laobach  v.  Leibert,  87  Pa.  St.  55. 

4t«  Springfield  v.  Green,  7  Baxt  (Tenn.)  301. 

(222a) 


i    1558  FAYHKKT    BY    BILL,  CHECK,  OB   ACCRPTANCB.  (Ul.  41 

pa^meDt  of  the  note;***  especiaUy  if  the  subeeqiient  diBconnt  waa 
for  the  npress  parpose  of  taking  ap  sach  paper.*** 


Payment  hy  Check  of  Another. 

§  1557.  The  checfc  of  another  party,  received  by  the  creditor 
with  the  debtor's  iDdorBemeiit,  will  l>e  a  payment,*'*  nnless  it  was 
drawn  without  funds.*"  And,  in  general,  such  check  is  only  a 
conditional  payment,  and  the  debtor  will  not  be  discharged  unless 
he  is  damaged,  although  the  holder  surrenders  it  for  the  drawer's 
draft,  glTing  his  debtor  notice  of  that  fact**'  So,  if  the  creditor 
accepts  the  check  of  a  third  person  (already  twice  presented  and 
dishonored)  on  the  debtor's  representatioD  that  be  knew  nothing 
wrong  about  it,  and  agrees  to  try  and  collect  it,  and  to  return  it  in 
two  or  three  mouths  if  he  does  not  succeed,  he  may  offer  to  return 
it  sooner,  and  may  recover  the  amount  of  his  debt.*'* 

Check  iKMit— Certifled. 

S  1558.  If  a  check  is  taken  and  lost,  and  immediate  notice  is 
^TCD  to  the  drawer,  who  requires  indemnity,  and  the  bank  drawn 
upon  fails  during  the  delay,  with  funds  of  the  drawer  in  its  hands, 
the  check  will  be  a  payment  of  the  debt,  and  a  bar  to  further  artion 
upon  it*'^  The  mere  loss  of  a  check  will  not,  however,  make  it  an 
absolnte  payment.*.**  So,  if  it  is  lost,  and  afterwards  paid  by  the 
bank  to  a  wrongful  holder  under  a  forged  indorsement.*** 

If  a  check  is  presented  by  the  payee  for  certification,  and  Is  certi- 

<*i  In  re  PhilUps,  132  Mass.  233.    And  see  Gen.  St.  c.  US.  J  ST. 

«»»  National  Banlc  of  Gloversvllle  t.  WeUs,  79  N.  Y.  498:  although  the  cberk 
was  made  payable  to  "notes,  &<■.,  or  order." 

<•"  Sellars  v.  Johnson,  65  N.  C,  104;  Underwriters'  Wrecking  Co.  t.  Board  of 
Underwriters,  35  La.  Ann.  S03. 

«■*  Fleig  y.  Sleet,  43  Ohio  St.  53,  1  N.  E.  24. 

<*D  Hunter  v.  Moul.  98  Pa.  St.  13;  Wllllame  v.  Costello.  95  Ala.  592.  11 
South.  9;  Holmes  r.  Brlggs,  131  Pa.  St.  2.13,  18  AU.  928  (although  the  tioUer 
received  dividends  on  It  from  the  drawer's  estate). 

4*<  Martin  t.  Pennock,  2  Pa.  St.  376. 

*"  Bevan  v.  HIU,  2  Camp.  381. 

«»«  Eermeyer  v.  Newby,  14  Kan.  104. 

t*f  Thomson  V.  Bank,  82  N.  ¥.  I, 


Ch.  41)  CHECK  TAKEN  AS  CASH.  §  1559. 

fied  by  fhe  bank,  it  will  be  an  absolute  payment,  although  the  bank 

fails  before  paying  it,  since  the  creditor  voluntarily  accepts  the 

liability  of  tbe  bank,  instead  of  payment  at  the  time  of  present- 

meat.'**     The  certification  of  a  check  constitutes  a  new  contract 

between  tbe  bolder  and  the  bank.**^    Giving  a  certified  check  is 

not  an  absolute  payment,  however,  but  simply  gives  the  creditor  the 

additional  liability  of  the  drawee.  ^^^ 

Check  Taken  as  Cash — ^Paid  to  Holder. 

S  1559.  If  the  maker  of  a  note  or  the  acceptor  of  a  bill  offers  a 
check  in  payment,  the  holder  need  not  surrender  the  bill  or  note  on 
snch  ofFer;  but  even  if  the  original  note  is  surrendered,  and  a  check 
taken  for  a  part  payment,  and  not  paid,  the  note  will  not  be  paid.^^' 
And  the  fact  that  a  check  is  a  conditional  payment  excludes  any 
set-off  which  the  bank  might  have  against  the  person  presenting  the 
check  for  payment'**  But  payment  by  check  to  an  authorized  agent 
will  be  regarded  as  so  much  cash.'**  So,  if  stock  is  sold  and  a  check 
taken  in  payment,  it  is  a  "cash  sale."  **• 

Bat,  if  the  drawer  stops  a  check  at  the  principal  bank  on  account 
of  an  attachment  issued  after  it  was  drawn,  he  may  still  be  liable 
in  the  attachment  suit  for  the  original  debt,  although  the  check 
was  afterwards  paid  in  good  faith  by  a  branch  bank.**^  But,  in 
general,  if  a  check  is  paid  on  its  presentment,  the  debt  is  paid.*** 

«••  First  Nat  Bank  of  Jersey  City  v.  Leach,  52  N.  T.  360. 

i«i  National  Cktmmercial  Bank  v.  Miller,  77  Ala.  168. 

••>  Bkkfoid  V.  Bank,  42  BL  238;   Bom  v.  Bank,  123  Ind.  78,  24  N.  E.  173. 

•OS  Olcott  T.  Rathbone,  5  Wend.  (N.  Y.)  490.  So,  a  check  glyen  by  an  accom- 
modation indorser  of  the  note.    Heartt  y.  Rhodes,  66  lU.  351. 

i*«  Brown  t.  Leckle,  48  BL  496. 

•o»Byles,  BOls,  389;  Sykes  y.  Giles,  5  Mees.  &  W.  645;  WlUiams  y.  Eyans, 
L.  R.  1  Q.  B.  352.  And  where  a  bank  as  collecting  agent  receiyes  the  drawee's 
cbedi,  which  was  not  then  good,  but  became  so  by  subsequent  deposits,  and  the 
check  is  charged,  and  the  bill  marked  "Paid,"  and  subsequent  oyerdrafts  are 
Iiaid  by  the  bank,  the  payment  is  complete,  and  the  collecting  bank  is  liable  to 
its  principal  for  so  much  money  coUected.  Commercial  Bank  y.  Union  Banic, 
11  N.  Y.  203. 

•••  Gould  y.  Town  of  Oneonta,  71  N.  Y.  307. 

»»T  Cohen  y.  Hale,  8  Q.  B.  Diy.  371. 

■•«  Bamet  y.  Smith,  80  N.  H.  256w 
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&jid  part  payment  made  in  adrance  hj  a  check  that  is  afterwards 
paid  will  take  a  parol  contract  out  of  the  etatate  of  frandB.*"*  So,  if 
[HtTmeot  is  made  to  an  agent  by  check,  and  the  check  is  crosaed  by 
liim  to  bis  own  banker,  and  paid,  it  will  be  a  payment  of  the  debt, 
Uthough  crossed  and  diverted  by  the  agent  in  fraud  of  his  princi- 
yail.""  Bo,  if  a  check  ie  indoroed  by  the  payee's  agent  without  ao- 
IJiority,  and  misappropriated,  it  will  be  a  sufBcient  payment,  and  the 
irawer  of  the  check  will  not  be  further  liable  to  the  payee  either  for 
ilie  check  or  for  the  goods  for  which  it  was  giyen.*^^ 

i«*  Hunter  T.  Wetsell,  17  Hun  (N.  Y.)  136. 
•  >«  Bridie  r.  Garrett,  L.  R.  6  0.  P.  4K1. 

■II  Charles  r.  Bladiwell,  2  C.  P.  DIt.  ISl;  tbe  paTtnent  t>7  Om  bank  betaf 
irotected  bj  16  &  17  Vict  c.  69, 1 19. 


Ch.  41)  DIUGKNCE   NECE88AEY    AGAINST   DRAWER.  §   1660 


IV.  Effect  upon  Prior  Debt  or  Skcurity. 

i  1500.  Diligence  Necessary  against  Drawer. 

15e2.  As  to  Checks. 

1583.  -^—  Against  Indorsers. 

1604.  After  Loss— Delay  In  Suit. 

1565.  On  Transfer  without  Indorsement 

15G6w  Effect  of  Receiving  Check. 

1567.  E2xtension  by  Bill  or  Note. 

1668.  Parties  Discharged. 

1509.  Action  Suspended. 

1570.  Other  Rights  Suspended. 

1571.  CoOateral  Security^Effect  of  Renewal. 

1572.  Vendor's  Lien  on  Goods— Stoppage  in  Translto. 

1573.  On  Land. 

1574.  Note  by  or  to  Third  Person. 

1575.  Other  Security. 

1576b  *—  Transfer  of  Note. 

1577.  MeefaanicB*  Liens. 

1579.  Maritime  Liens.  ^ 

1581.  Action  for  Original  Debt 

1582.  Production  and  Surrender  of  Note. 

1583.  ^—  Original  Defenses. 

1584.  Original  Consideration— IllegaUty. 

]{{8B.  Usury  in  Original  BilL 


Biliicence  Necessary  aKainst  Drawer. 

§  1560.  Where  the  creditor  receives  a  bill  or  draft,  and  naea  dae 
diligence  in  presenting  it  and  giving  notice  of  dishonor,  it  will  not 
be  a  payment  of  the  debt^^'  But,  if  the  debtor  is  discharged  as 
drawer  by  the  laches  of  the  creditor,  it  will  in  general  discharge 
the  debt,*^'  whether  the  bill  was  originally  taken  in  full  satisfac- 

■"  Ward  T.  Evans,  2  Ld.  Raym.  928. 

tit  Chamberlyn  v.  Delarive,  2  Wils.  353;    DamaU  v.  Morehouse,  45  N.  Y. 

<4;  Adams  v.  Darby,  28  Mo.  162;   Phoenix  Ins.  Co.  v.  Allen,  11  Mich.  501; 

Bct>wii  V.  Cronise,  21  Cal.  387;  Allan  v.  Eldred,  50  Wis.  132,  6  N.  W.  565; 

^tam  T.  Kerr.  81  Hiss.  199;  Minebart  v.  HandlUi,  37  Ark.  276.  And  the  dis- 
iMmor  of  t  draft  taken  as  consideration  for  a  contract  Is  no  defense  to  an  action 
^  the  specific  performance  of  the  contract,  if  the  holder  has  been  guilty  of 
lacbei  in  presenting  it  for  payment    Woodcock  v.  Bennet,  1  Cow.  (X.  Y.)  733. 
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tion,"*  or  merely  aB  collateral.'"  But  where,  on  the  protest  of  a 
draft,  a  second  draft  is  given  (which  is  not  protested  at  maturity), 
it  has  been  held  not  to  discharge  the  original  draft  without  proof 
that  it  was  given  as  payment  of  it."*  If  an  acceptor  draws  and 
indorses  a  new  bill,  and  no  notice  is  given  of  Its  dishonor,  it  will 
discharge  the  original  acceptance.'"  The  creditor's  laches  in  rela- 
tion to  the  bill  will,  in  general,  discharge  the  debt,  whether  the  bill 
was  given  for  an  existing  debt,"'  or  in  payment  for  goods  purchased 
at  the  time,'"  and  although  the  bill  is  duly  accepted.""  The  bur- 
den of  proving  such  laches  is  upon  the  debtor,  if  he  gives  bis  check 
oh  a  bank,  and  It  is  not  paid.""  13ut  it  has  been  held  that  a  creditor 
who  takes  a  draft  from  his  debtor  must  make  proof  of  his  own  dili- 
gence.'" In  England,  and  in  some  Of  the  United  States,  it  is  ex- 
pressly provided  by  statute  that  a  bill  of  exchange  received  from 
a  debtor  in  payment  shall  be  an  absolute  payment,  if  the  receiver 
does  not  "take  his  due  course  to  obtain  payment  of  it  by  endeavoring 
to  get  the  same  acc^ted  and  paid"; '"  or  if  he  fails  to  make  due 
presentment  for  acceptance  and  paymeat,  and  to  protest,  where  neces- 
aary.'** 

5  1661.    But,  if  an  order  drawn  by  the  debtor  is  received 

In  absolate  payment  of  an  existing  debt,  the  creditor  need  not  prove 
notice  of  nonpayment  to  the  drawer  in  an  action  brought  apon  the 
original  debt;  *"  especially  where  protest  is  waived  by  the  conduct 

«'*  Dayton  v.  Tmll.  23  Wend.  (N.  T.)  340. 

Bti  And  drawn  on  a  particular  fond.    FItst  Nat.  Bank  of  WeflBburg  v.  Elm- 
beriandB.  16  W.  Va.  566. 

"•  Starr  v.  SanfoKl,  45  Pa.  St.  193. 

>it  Bridges  v.  Berry,  S  Taunt  130;  althougb  tbe  renewal  redtea  that  It  Is  not 
taken  In  satletactlon  of  tbe  ortfrlnal  blU,  Held  v.  Coats,  S  Brown,  P.  G.  261. 

»>•  Dayton  v.  Trull,  23  Wend.  (N.  Y.)  S45;  Mehlberg  v.  Tlsher,  24  Wis.  607. 

Hi  Jones  T.  Saroge,  6  Wend.  (N.  T.)  658. 

■"  Blancbard  v.  Boom  Co.,  40  MIcb.  560;  Grube  v.  Stille,  61  Mo.  473. 

>ii  Bradford  v.  Fox,  38  N.  T.  289.  30  Baib.  (N.  Y.)  203. 

191  Fboenlx  InB.  Co.  v.  AUen,  11  Mlcb.  001. 

»i)  3  &  4  Anne,  c.  9,  1  7.    MISSISSIPPI  (Ann.  Code,  {  3613,  as  to  Inland 
bUls). 

»s*  NEW  JEBSKY  <2  Gen.  St.  p.  2004,  |  B);   SOUTH  CABOLIXA  (1  Bev.  SL 
I  1397). 

»>  Farwell  v.  Salpau^,  32  Iowa,  &S2. 
(2234) 
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of  :the  draiw^er;  **•    or  where  diligence  is  excused,  because  the  bill 
TW»  not  dra^m  against  funds  of  the  drawer,'*'  or  because  nothing 
wag  due  from  tbe  drawer  to  the  drawee,***  or  because  the  drawer 
and  drawee    bore  to  one  another  the  relation  of  principal  and 
agent.**»     So,  if  a  bill  is  not  legally  stamped;  "•    or  if  it  is  non- 
negotiable.***      So,  if  the  bill  is  taken  iu  payment  by  an  executor 
without  lawful  authority,  the  drawer  will  be  chargeable  with  notice  of 
tbe  breach  of  trust,  and  will  therefore  not  be  discharged  by  want 
of  notice  of  dishonor/**    And,  if  a  bill  is  paid  partly  in  cash  and 
partly  by  another  bill  with  other  drawer  and  acceptor,  in  an  action 
against  the  drawer  and  acceptor  of  the  original  bill  it  will  only  be 
necessary  to  prove  the  dishonor  of  the  renewal  without  proof  of 
notice  of  dishonor  as  to  it*** 

« 

Diligence  as  to  Checks. 

§  1562.    A  check  is,  in  like  manner,  not  a  payment,  if  the  creditor 
uses  due  diligence  in  presenting  it  and  giving  notice  of  dishonor/*^ 
Bat  the  drawer  will  be  discharged,  as  in  other  cases,  by  laches  on  the 
holder's  part;  ***  e.  g.  by  a  delay  for  several  days  in  making  present- 
's* Soathworth  v.  Thompson,  10  Heisk.  (Tenn.)  10. 

•37  Spear  v.  Atkinson,  23  N.  G.  262. 

•a«  Stewart  t.  MlUard,  7  Lans.  (N.  Y.)  373. 

•f  Moore  v.  Quint,  44  Y t  97. 

•*•  Gundy  v.  Marriott,  1  Bam.  &  Adol.  696.  So,  although  notice  of  nonpay- 
ment of  an  unstamped  check  is  given  too  late.  Bond  v.  Warden,  14  Law  J. 
ClL  154;  1  CoUy.  Gh.  683. 

s"  Briggs  V.  Parsons,  39  Mich.  400. 

ftss  Parbam  v.  Stith,  66  Miss.  466. 

»>s  Bishop  y.  Rowe,  3  Maule  &  S.  362. 

M«  Heywood  y.  Pickering,  Li.  R.  9  Q.  B.  428;  Hibemia  Nat.  Bank  t.  Lacombe, 
M  N.  Y.  367;  Burkhalter  y.  Bank,  42  N.  Y.  638;  Kelty  y.  Bank,  62  Barb.  (N. 
Y.)  328;  Kobbi  y.  UnderhiU,  3  Sandf.  Gh.  (N.  Y.)  277;  SmaU  v.  Mining  Go.,  99 
Mass.  277;  Mclntyre  y.  Kennedy,  29  Pa.  St.  448;  Kilpatrick  y.  Association,  119 
Pa.  St  90, 12  Atl.  764;  Lame  y.  Gloud,  22  Grat.  (Ya.)  613;  Ocean  Towboat  Go. 
y.  Tbe  Ophelia,  11  La.  Ann.  28;  Taylor  y.  WUson,  11  Mete.  (Mass.)  44.  In  this 
case,  the  check  was  returned  for  pa3'ment  to  the  bank  with  a  receipt  for  pay- 
ment, and  the  bank  failed  before  it  was  paid.  As  to  laches  In  presenting  a 
cbeck  for  payment,  see  chapter  32,  supra. 

•••Kast  Riyer  Bank  y.  Gedney,  4  E.  D.  Smith  (N.  Y.)  582;  Marrett  y. 
Biackett,  60  Me.  624;  Watt  y.  Gans  (Ala.)  21  South.  1011;  at  least  pro  tanto,- 
Hympti  y.  Titw,  4  Hun  (N.  Y.)  639,  67  Barb.  (N.  Y.)  327. 
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ment,  due  to  the  check  Ijiag  unopened  oa  the  holder's  dealc'**  But 
where  a  check  is  received  late  in  the  afternoon,  and  the  bank  atoiw 
imyment  early  the  next  day,  it  will  not  be  a  payment,  although  tiw 
drawer  had  funds  in  the  bank  at  the  time  it  closed.**'  So,  delay 
will  not  discbarge  the  drawer,  if  he  had  no  funds  in  the  bank.***  Bo, 
it  will  not  be  a  payment,  althongh  the  holder  delays  presentment  for 
several  weeks,  and  until  the  day  after  the  bank  has  suspended,  if 
the  drawer  had  no  funds  in  the  bank  either  when  the  check  was 
drawn  or  when  the  bank  suspended.'*" 

If  the  debtor  gives  in  payment  a  certided  check,  which  is  used  as 
money,  he  will  still  be  liable  on  the  debt  after  due  presentment  of 
the  check,  and  notice  of  dishonor.**"  And  where  a  check  is  rec^ved 
in  the  evening,  and  accidentally  destroyed  by  Are  the -next  oomwg, 
the  drawer  will  only  be  discharged  by  laches  of  the  creditor,  if  he  . 
is  thereby  injured.***  On  the  other  hand,  if  the  holder  has  failed  to 
give  the  drawer  notice  of.  dishonor,  it  is  incumbent  on  him  to  show 
that  the  drawer  was  not  injured  by  his  laches.**' 

Diligence  against  Indoners. 

S  1563.  Where  a  debtor  indorses  a  bill  or  note  to  his  creditorj  he 
is  entitled,  like  any  other  indorser,  to  due  presentment  and  notice 
of  dishonor,  and  the  creditor  must  prove  such  presentment  aad 
notice."*    And  this  has  been  held  to  be  so  although  the  drawer  of 

■*•  Brady  v.  Rallwaf  Co.,  34  Barb.  (N.  Y.)  249. 

■"  Cromwell  v.  Ixivptt.  1  HaU  (N.  Y.)  56.  So,  If  the  chedc  could  not  h>TC 
iKen  paid  because  tbe  bank  bad  already  failed.  Gaar,  Scott  &  Co.  v.  Hujihn 
(Tenn.  Cb.  App.)  35  S.  W.  1002.  And  tbe  drawer  must  prove  tbat  be  baa 
suffered  damages.  Syracuse,  B.  &  N.  Y.  R.  Co.  v.  CoUlns.  57  N.  Y.  G41.  adrm- 
ing  3  Lane.  (N.  Y.)  28;  Qrecnwlcb  Ibb.  Co.  v.  Oregon  Imp.  Co-,  T6  Hun,  IM, 
27  N.  Y.  Supp.  lOi.  But,  to  tbe  effect  tbat  damaftes  Kill  b«  preaitiued  from 
the  bolder'B  laches,  see  Watt  v.  Cans,  114  Ala.  2<M,  21  Soutb.  1011. 

til  Hodgson  T.  Barrett,  33  Oblo  St.  OS. 

>■*  Especially  if  tie  aftemards  proulaed  payment  to  tbe  payee,  Uordts  V. 
Kennedy,  23  Kan.  408. 

sto  Hounds  V.  Smllb,  42  III  245. 

«•>  Scott  V.  Meeker,  20  Hun  (N.  Y.)  ISl. 

"2  Stevens  v.  Park,  T3  111.  387;  e.  g.  tbat  the  drawee  was  solvent,  and  Oat 
the  drawer,  when  notified  of  bis  default,  might  have  colleoted  from  him, 
Wbilcber  v.  Dexter.  61  N.  H.  fll. 

»t3  Byles.  Bills,  300;  2  Daniel,  Neg.  Inat.  206:  I  Edw.  BlUs  *  N.  I  aiS, 
(2230) 
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the  bill  had  no  fund  in  the  drawee's  hands.***    But  want  of  diligence 
has  been  held  to  be  immaterial  where  the  debtor  is  not  damaged 
by  it;  e.  g.  wbepe  the  maker  was  insolvent  at  the  time  the  note  was 
gi\en,**'     And  it  has  been  held  that  a  debtor  who  transfers  in  pay- 
ment the  note  of  a  third  person,  with  a  separate  instrument  of 
^aranty,  is  entitled  to  due  presentment  and  notice,  although  he  did 
not  indorse  the  note/**    The  creditor's  laches  will  discharge  the 
indorser,  although  the  paper  was  taken  merely  as  collateral, °*^  and 
although  the  maker  of  the  note  indorsed  was  insolvent  at  the  time.*** 
But  if  the  note  is  refused  as  payment  and  received  as  collateral, 
and  the  maker  is  insolvent  at  its  maturity,  strict  presentment  and 
notice  of  dishonor  will  not  be  necessary,  .unless  the  indorser  is 
injured  by  the  omission.***    So,  the  debtor  is  entitled  to  due  present- 
ment and  notice,  whether  he  indorsed  the  bill  or  note  in  payment 
of  an  existing  debt,*'®  or  for  property  purchased  at  the  time.**' 
In  such  case  the  purchaser  will  only  be  liable  as  indorser,  unless 
the  note  was  made  for  his  accommodation.**'    But  even  though  the 
vendor  receives  the  check,  and  gives  his  receipt  fqr  payment,  it  will 
nut  be  a  payment,  if  it  is  dishonored,  unless  it  is  made  so  by  the 
vendor's  laches.*** 

Kesralake  v.  Morgan,  5  Term  R.  513;  AUen  v.  King,  4  McLean,  126,  Fed.  Gas. 
No.  226;  Shipman  v.  Oook,  16N.  J.  Eq.251;  Huston  v.  Weber,  1  Hun  (N.  Y.)  120, 
3Ttiomp.  &  G.  (N.  Y.)  147;  Buckingham  v.  Payne,  36  Barb.  (N.  Y.)  81;  Brooks 
T.  Ssfn,  6  Gin  (Md.)  254;  Betterton  v.  Roope,  3  Lea  (Tenn.)  215;  Whltten  v. 
Wright,  34  Mfcb.  92. 

»«4  Demiiaten  v.  Imbrie,  3  Wash.  G.  G.  386,  Fed.  Gas.  No.  3,802.  See  | 
1355,  supra. 

S41  Kepbart  v.  Butcher,  17  Iowa,  240;  Kirkpatrick  v.  Puryear,  93  Train.  409^ 
31  &  W.  113D;  Westphal  v.  Ludlow,  6  Fed.  348. 

ft4«  Foote  V.  Brown,  2  McLean,  369,  Fed.  Gas.  No.  4,909. 

■4T  Byles,  Bills,  387;  2  Daniel,  Neg.  Inst.  300;  Peacock  v.  Purssell,  32  Law 
J.  C.  P.  286;  Nicholson  v.  Gouthit,  2  H.  Bl.  609;  or  as  collateral  for  an  existing 
debt,  Lawrence  v.  McGalmont,  2  How.  426;  Lee  v.  Baldwin,  10  Ga.  208. 

•«•  Whit  ten  V.  Wright,  34  Mich.  92. 

»«•  Westphal  V.  Ludlow,  6  Fed.  348. 

»»•  Tobey  V.  Barber,  5  Johns.  (N.  Y.)  68. 

Ml  Han  V.  Green,  14  Ohio,  499. 

»i*  Shriller  V.  Keller,  25  Pa.  St.  61. 

ot<  And  it  is  not  laches  to  hold  the  check  subject  to  the  debtor* s  order  after 
Mdce  of  dlsboBor.    Bradford  v.  Fox,  38  N.  Y.  289,  39  Barb.  (N.  Y.)  203. 
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Negligence  after  Iioss— Delay  In  Suit. 

5  1564.  Bat  if  tlie  note  receiTed  from  an  iudorser  is  lost  (hj  neg- 
fence  of  the  creditor's  agent),  and  no  notice  of  the  loss  is  given 
r  four  months,  and  the  maker  would  have  paid  the  note  at  ma- 
rity  if  preseuted,  the  debtor  will  be  discharged."' 
It  is  required  in  some  states  that  the  principal  debtor  shall  be 
ligently  prosecuted  in  order  to  hold  the  iodorser  or  surety  still 
,ble.  In  such  states,  a  purchaser  who  indorses  a  note  to  his 
iudor  will  be  discharged  by  the  indorsee's  neglect  to  sue  the  maker 
itil  the  statute  of  limitations  had  barred  the  note.*'*  But  in 
ineral,  although  a  note  is  received  as  conditional  payment,  tbe 
editor  is  under  no  obligation  to  bring  suit  against  the  maker.'" 
»,  if  one  takes  notes  by  indorsement  in  trust  for  creditors  of  tbe 
dorser,  and  the  notes  are  collected  by  the  trustee  and  the  proceeds 
isappropriated  by  his  agent,  he  will  not  be  liable  to  the  debtor 
r  his  failure  to  take  proceedings  against  the  agent"'  And  mere 
■gleet  on  the  creditor's  part  in  collecting  a  collateral  mortgage 
ill  not  discharge  the  debtor  who  has  indorsed  a  note  with  gacb 
Ilateral  for  his  debt."' 

Diligence  on  Transfer  without  Indorsemettt. 

§  1565.  If  the  debtor  transfers  a  bill  or  note  without  indorse- 
ent,  he  will  not  be  discharged  by  want  of  formal  presentment,"' 
'  notice  of  dishonor."'    But,  if  the  debtor's  agent  gives  his  cbeck 

EB«  Swett  T.  Soutbwortb.  12S  Mass.  417. 

BSD  Tbomason  t.  Cooper.  Q7  Ala.  5G0.  As  to  diligence  required  In  proaecnting 

e  principal  debtor,  see  fi  761,  931,  supra. 

SB*  Dodge  T.  StanCoD,  12  Micfa.  406;   lambertoa  r.  Windom,  12  Minn.  23S 

11.  151). 

»Bi  Noland  v.  Clark,  10  B.  Mon.  (Ky.)  238. 

BBi  Gilbert  v.  Marah.  12  Hun  (X.  Y.)  51ft. 

BBS  Bylea,  BlUa,  390;  GcMrfwIn  v.  Coates,  1  Moody  &  B.  221.    So,  where  tbe 

ceptance  of  a  third  party  la  taken  without  the  debtor's  Indorsement.    8wfn- 

rd  T.  Bowes,  5  Maule  &  S.  62.    So,  of  a  certlBcate  of  deposit  received  without 

aranty  or  asslgmneDt.  and  good  then  but  afterwards  proteated.    Union  Bank 

Smiser,  1  Sneed  (Tcnn.)  901. 

>*«  Byles,  BlUs.  390;  Bishop  v.  Bowe,  3  Manle  &  S.  362;   Van  Wart  t.  Smith, 

Wend.  (N.  Y.)  219. 


^'  41)  KFFECT   OF  RECEIVING   CHECK.  §    1566 

in  payment,  it  has  been  held  that,  although  the  debtor  was  not  a 
party  to  the  inBtrament,  he  will  be  discharged  from  the  debt,  if  the 
checJt  is  not  presented  within  a  reasonable  time,  and  if  the  debtor 
ia  Vnjnred  by  tbe  laches.*^^ 


Effect  of  Receiving  Check. 

§  1566.  If  the  holder  of  a  bill  or  note  surrenders  it  to  the  drawee 
on  receipt  of  his  check,  notwithstanding  a  usage  to  that  effect,  he 
will,  in  general,  discharge  the  drawer  and  indorsers  of  the  original 
bill,^*^  unless  it  is  presented  and  dishonored  on  the  same  day,  and 
m  time  to  give  due  notice  of  dishonor  of  the  original  bill.*'*  So, 
if  he  receives  a  new  bill  from  the  acceptor,  and  retains  the  original 
bill  as  security.*'*  So  if,  after  surrendering  the  note  on  receipt  of 
a  check  from  the  principal  maker,  the  holder  returns  the  fheck, 
and  resumes  the  note  as  a  favor  to  the  maker,  it  will  discharge  a 
surety  on  the  original  note.*^'*  And,  if  he  extends  the  time  of  pay- 
ment by  receiving  a  check  payable  in  future,  he  will  discharge  a 
surety.***  And  even  the  acceptance  of  bank  notes  in  payment  of  a 
bill  of  exchange  will  discharge  the  drawer  and  indorsers.**^  If  the 
creditor  voluntarily  surrenders  his  draft  for  the  drawee's  note  pay- 

i«i  Hi^kins  V.  Ware,  L.  R.  4  Exch.  268. 

s«s  Byles,  Bills,  228;  2  Daniel,  Neg.  Inst  640;  Story,  Bills,  $  419;  Story, 
Prom.  Notes,  |  388;  Powell  v.  Roach,  6  Esp.  76;  Russell  v.  Hankey,  6  Term 
R.  12;  Whitney  v.  Esson,  90  Mass.  308.  So,  as  to  the  original  drawer,  where 
tbe  check  was  not  presented  until  the  next  day,  Femald  v.  Bush,  131  Mass. 
591;  and  was  then  dishonored,  because  the  drawer  of  the  check  (the  original 
debtor)  had  no  funds  In  the  bank,  Merchants*  Nat  Bank  y.  Samuel,  20  Fed.  664; 
or  had  then  faUed,  Smith  t.  Mnier,  43  N.  Y.  171,  reversing  6  Rob.  (N.  Y.)  157, 
413;  Id.,  52  N.  Y.  545.    So,  as  to  the  original  indorser.    Strong  y.  King,  35  111.  9. 

&«3  Ridley  t.  Bladkett,  Peake,  Add.  Cas.  62.  Especially  where  the  order  was 
taken  aild  dishonored  before  the  maturity  of  the  original  note,  and  the  note  was 
resumed  and  dnly  presented  and  protested  at  maturity.  Smith  t.  Harper,  5 
Cal.  329. 

»•«  Gould  T.  Bobeon,  8  East,  576. 

»«s  Capital  Say.  Bank  y.  Reel,  62  Cal.  419. 

»••  Bangs  y.  Mosher,  23  Barb.  (N.  Y.)  478. 

&«7  Byles,  BUls,  228;  Chit  BiUs,  451;  2  Edw.  Bflls  &  N.  $  751;  Vernon  y. 
Boyerie,  2  Show.  296;  Ouardlans  of  Poor  of  Lichfield  Union  y.  Greene,  1  Hurl. 
Sl  N.  884.    And  see  |  749  et  seq.,  supra. 
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S  1667  EmcT  UFON  prior  debt  or  security.  (Ch.  41 

able  at  a  later  time,  it  will  diacharge  the  draft.'**  So,  if  lie  volnn- 
taril;  takes  a  new  bill  when  cash  Ib  offered;"**  or  a  bank  credit 
instead  of  the  bill  of  exchange  which  hia  order  on  the  bank  calls 
for."" 

But  where  a  note  is  presented  bj  mail  withoot  indorBement  ac- 
cording to  the  UBual  custom,  and  ia  paid  by  a  draft  mailed  b;  the 
bank  to  the  collecting  agent,  and  the  draft  is  duly  presented  and 
diahonored,  it  will  not  be  a  payment  of  the  note,  if  the  maker  had 
not  sufficient  funds  at  the  bank  where  he  made  the  note  payable, 
although  be  afterwards  settled  with  the  bank."* 


Xbctenedon  by  BUI  or  Note. 

§  1567.  The  giving  of  a  bill  or  note  payable  at  a  future  day  ia  an 
extension  of  the  original  debt,'^'  although  thia  is  not  true  of  a  de- 
mand note."'*  In  like  manner,  a  mortgage  taken  aa  collateral  im- 
jiliea  an  extension  until  the  mortgage  ia  due."'*  A  bill  is  an  Mten- 
sion  until  its  maturity,  whether  given  for  the  full  amount  of  the 
original  debt,""  or  only  for  part  of  the  amount."'  But  a  note  given 
for  part  of  the  amonnt  due  ou  a  bond  has  been  held  not  to  be  an 
extension  of  the  bodd  without  an  express  agreement.'^'  Where  a 
purchaser  gives  his  acceptance  for  goods  purchased,  it  will  be  an 

••«  Sonthwlck  V.  Sm.  fl  Wend.  (N.  Y.)  122. 

•  >*  Smith  V.  Fprrand,  T  Bflni.  &  C.  1». 

»'«  Bolton  v.  RlctHrd.  6  'I^rm  R.  139.  1  Esp.  106. 

iTi  iDdlg  T.  Bank.  80  N,  V.  100,  reveralUK  16  Hun  (N.  T.)  200. 

t'sBylei!,  BlllB,  391;  Greene  v.  Botea,  T4  N.  T.  333;  Jagger  Iron  Co.  v. 
Walker.  76  N.  Y.  521;  Douglas  v.  Bank,  97  Temi.  133,  86  8.  W.  874:  Palmer 
V.  Bramle;  [1896]  2  Q.  B.  400;  Lundberg  v.  Elevator  Co.,  42  Minn.  37,  43  N- 
W.  eSS;  Reed  v.  Aihe.  IS  App.  Dlv.  501,  46  N.  T.  Supp.  126:  Sblpman  v. 
Keller.  16  Misc.  Rep.  673,  3S  N.  Y.  Supp.  587;  Martens-TurDer  Go.  v.  Uadin- 
tosh.  17  App.  DlT.  419.  46  N.  Y.  Supp.  275;  Shipman  v.  Kelley,  9  App.  Div.  316. 
41  N.  Y.  Supp.  328:  MeMurray  v.  Taylor.  30  Mo.  263;  Hlg^na  v.  WorWffl,  18 
Cal.  330;  Smith  v.  Owfiw,  21  Cal.  11;  riwnU  Ins.  Co.  v.  Allen,  11  Mich.  »1; 
indoEive  of  (he  days  of  grace,  Apjili'ton  t.  Parker,  15  Gray  (Mass.)  173. 

Ill  Peninsular  Sav.  Bank  v.  Ilo^le  (Mich.)  TO  N.  W.  89a 

»i«  Harahaw  v.  Mc-Kesaon.  65  X.  C.  6SS. 

(Ti  Kendrlck  r.  Lomax,  2  Cromp.  &  3.  405,  2  Tyrw.  43S> 

sTi  Oould  V.  Rolwon,  8  Boat.  576. 

•II  Paine  v.  Voorbeee,  26  Wis.  522. 
(3240) 


Ch.  41)  I^ARTUBB  DIBCHARGED   BT   EXTENSION.  S   1568 

eiteiisi<Mi  until  fbe  maturity  of  the  acceptance,  althougli  it  is  not 
i^iotiated  by  the  aellep.*" 

Ib  Uke  maimer,  if  the  creditor  takes  in  payment  the  bill  of  a 

iMti  party  at  the  debtor's  request,  it  will  suspend  his  right  U 

action  until  the  bill  matures.^^*    But  the  note  or  check  of  a  third 

penon  taken  as  collateral  merely  is  not  an  extension  of  the  debt*'*^ 

80,  one  ^who  accepts  a  bill  for  the  accommodation  of  the  drawer 

wiU  not  be  discharged   if  the  drawer  gives  his  bond  and  warrant 

to  confess  judgment  upon  it,  no  extension  of  time  being  effected  by 

that  means.* '^     So,  the  bond  and  warrant  of  the  maker  and  first 

Morser  of  a  note  will  not  discharge  the  second  indorser.*^*' 

Parties  Discharged  by  Extension^ 

§  1568.  An  extension  of  the  debt  effected  by  taking  a  bill  or 
note  payable  in  future  will,  in  general,  discharge  an  indorser  '*'  or 
an  accommodation  indorser  of  the  original  instruments*^  In  like 
manner,  a  postdated  check  will  discharge  an  accommodation  in- 
dorser.***  And  if  the  creditor  surrenders  a  draft  for  the  acceptor's 
note,  without  the  drawer's  knowledge  or  consent,  it  will  discbai^ 
hhn.»" 

The  debtor's  own  note  may  amount  to  an  extension  of  the  debt, 
and  discharge  an  original  surety,  although  it  is  not  payment,  or 

•Ts  Simon  t.  Uoyd,  2  Cromp.,  M.  &  R.  187. 

•T»  Marsh  t.  P«dder,  4  Camp.  257;  Taylor  v.  Brlggs,  Moody  &  M.  28;   Bob- 
T.  Reed,  9  Bam.  &  C.  440,  4  Man.  &  R.  S49.    So,  too,  the  note  of  a  third 
.    Smith  ▼.  Appiegate,  1  Daly  (K.  Y.)  91.    And  in  California  such  note  is 
jui  extension,  although  not  a  satisfaction.    Crary  t.  Bowers,  20  Cal.  86.    And 
action  on  the  original  debt  revives  in  such  case  without  notice  of  dishonor  to  the 
original  dehtor.    Swlnyaid  v.  Bowes,  5  Maule  &  S.  62. 
««•  Van  Etten  v.  Troudden,  1  Hun  (N.  Y.)  432. 
••1  Smith  T.  Knox,  3  Bsp.  46.    . 
•ss  Siser  Y.  Heacock,  23  Wend.  (N.  Y.)  81. 

tss  Gieene  v.  Bates,  74  N.  Y.  333;  Gould  y.  Robson,  8  East,  576;  Green  t. 
Sklmer,  72  Miss.  254,  16  Sonth.  378.  80,  by  a  renewal  without  his  indone- 
nwnt,  Sclman  t.  Brown,  78  Ga.  882. 

•Mgniltti  T.  Becket,  13  Bast,  187.  And  see  {  120,  sopra.  So,  Mjwrs  ▼. 
HV^dtes,  5  Hffl  (N.  Y.)  463.  In  this  case  the  holder  knew  the  aceomaodation 
dwracter  of  tbe  Indoissr. 

•St  OUe  y.  Spencer,  2  Whart.  (Pa.)  258. 
M«  McLni^ban  y.  Bovard,  4  Watts  (Pa.)  80a 

RAKD.C.P.~141  (2241) 


§    1-169  EFFECT    UPON    PBIOR    DEBT  OR  8BCURITV.  (Ch.  41 

IB  onl;  presumptive  pajment,  as  to  the  debtor.*"  80,  a  joint  maker, 
who  ie  known  to  the  holder  to  be  a  surety  only,  will  be  discharged 
if  the  holder,  without  his  knowledge,  takes  a  new  note  payable  at 
a  future  day,  although  be  continues  to  hold  the  original  note  by 
agreement  as  collateral."*  An  original  surety  will  be  discharged 
if  the  holder  takes  a  renewal  without  his  consent,'**  unless  he  takes 
it  with  the  stipulation  that  his  remedy  on  the  original  bond  shall 
not  be  affected.'*'  If  the  holder  of  a  guarantied  note,  in  like  man- 
ner, takes  two  new  notes  in  renewal  of  it,  he  will  thereby  extend 
the  debt,  and  discharge  a  guarantor.***  But  where  one  partner 
gives  his  note  for  a  debt  of  the  partnership,  with  an  express  agree- 
ment that  the  firm  shall  be  liable  if  the  note  is  not  paid,  the  other 
partner  (although  in  effect  a  surety)  will  not  be  discharged  by  such 
extension."* 

Right  of  Action  Suspended.  ' 

g  15G9.  Where  the  creditor  takes  a  bill  or  note  payable  at  a 
future  day,  his  right  of  action  on  the  original  debt  will  be  suspended 
until  the  paper  becomes  due."'  So,  if  he  takes  a  renewal  of  the 
original  bill  or  note.*'*  But  his  action  is  only  suspended  where  the 
bill  is  negotiable,  and  might,  by  its  transfer,  give  right  of  action  to 
another  person. °*° 

Where  a  purchaser  of  goods  agrees  to  pay  within  three  months  by 
n  bill  at  two  mouths,  it  will  amount  to  an  extension  of  the  right  to 

•«T  Applelon  T.  Parker,  15  Gray  <Mass.)  173;  Lee  v.  Sewell.  2  La.  Am.  »40: 
Mobile  Life  Ids.  Co.  t.  Itnudall.  71  Ala.  220;  althougb  tbe  exteDsloa  may  only 
be  for  a  day.  Fellows  v,  Prentlaa,  3  Denio  (S'.  Y.)  512. 

»i»  Andrews  t.  Marrett,  58  Me.  530. 

•  •■Morgan  r.  Their  Creditors,  I  La.  527;  First  Nat  Bank  of  SprlngSeU  t. 
Leavltt.  65  Mo.  562. 

sso  Wyke  V.  Rogers,  1  De  Gex,  M,  &  G.  408. 

5»i  Hart  T.  HudBon.  6  Duer  (N.  T.)  204. 

:>:  Vernam  v.  Harris,  1  Hun  (N.  ¥.|  451. 

EBi  Ben].  Cbalm.  Dig.  art.  251;  2  Dnniel.  Neg.  Inst.  205;  1  Edw.  BUla  «  N. 
f  283;  2  Pars.  Xotes  &  B.  155;  Story,  Bills,  f  410;  Happy  v.  Mosher.  48  N.  Y. 
313;  Brewster  v.  Bours.  8  Cal.  001;  Blunt  T.  Walker,  11  Wis.  334;  Pitt  t. 
Acnsta.  18  Fla.  270. 

r.94  Kcndrlck  T.  Lomax.  2  Cromp.  &  J.  405,  2  Tyrw.  438;  In  re  London,  B. 
&  S.  Stnffordshlre  Bank.  34  Law  J.  Ch.  418. 

i>°  ^^'ebsler  V.  Balnbrtdge,  13  Hun  (iN.  Y.)  180. 
(21>42) 


Ch.  41)  OTHER   RIGHTS   SUSPEITDBD.  §    1570 

soefor^e  price  of  the  goods  daring  the  five  months;  but  an  action 
might  lie  in  tbe  meantime  for  not  giving  the  bill  as  agreed."**    It 
hlis  been  held,  liowever,  that  the  giving  of  a  note  in  payment  for 
goods  is  not  of  itself  an  extension,  bat  the  extension  is  a  qaestion  of 
fact  for  the  jury;   and  it  will  suspend  the  creditor's  right  of  action 
odI;^  if  it  existB.^*^     Thus,  if  a  note  is  received  from  a  building  con- 
tractor, and  not  in  satisfaction  of  the  amount  due,  it  will  not  be  an 
extension  prima  facie,  either  to  discharge  a  surety  or  suspend  the 
rff^t  of  action  against  the  owner  on  a  mechanic's  lien;  but  the  agree- 
ment for  the  extension  must  be  proved.*** 

Other  Bights  Suspended. 

$  1570.  The  right  to  conunence  suit  by  attachment,  like  any  other 
right  of  action,  will  be  suspended  if  the  creditor  takes  the  debtor's 
negotiable  tiote,  and  procures  it  to  be  discounted.***  But  if  a  debt 
18  secured  by  a  bill  of  sale,  with  a  right  to  take  possession  of  the 
goods,  a  note  given  in  payment  will  not  affect  the  bill  of  sale  or  the 
right  of  possession,  although  it  may  suspend  the  creditor's  Hght  to 
dispose  of  the  goods.***  And  the  right  to  file  a  mechanic's  lien  and 
bring  a  suit  upon  it  will,  in  general,  be  suspended  by  taking  a  bill 
or  note  payable  in  future.*V.  ,But,  if  a  note  iaLgiv^n.for  goods  pur- 
chased, the  title  to  the  goods  will  pass  to  the  purchaser,  and  the 
time  for  payment  be  extended,  the  goods  being  subject  (as  in  other 
cases  of  sale)  to  the  vendor's  right  of  lien  and  *  of  stoppage  -  in 
transitu.*** 

Payment  by  a  bill  or  note  also  suspends  the  creditor's  right  to 
distrain; ***  and,  in  general,  it  suspends  the  running  of  the  statute 

-  »••  Mnasen  v.  Price,  4'Eft8t,  147: 

••T  Moore  V.  FitB,  59  N.  H.  572. 

»••  Shaw  V.  Presbyterian  Chnrch,  30  Pa.  St.  226. 

>••  McCluny  v.  Jackson,  6  Grat.  (Va.)  96;  and  especIaUy  where  the  paper  has 
Wen  transferred.  Black  r.  Zacharte,  3  How.  483. 

««•  Bramwen  v.  Eglinton,  5  Best  &  S.  39. 

••1  Dey  V.  Anderson,  39  N.  J.  Law,  199;  Cox  y.  Keiser,  15  111.  App.  432; 
Pitt  ▼.  Acosta,  18  Fla.  270. 

••s  HaU  T.  Richardson,  16  Md.  396. 

•••Byles,  BUls,  388;  Ewer  v.  Clifton,  BuU.  X.  P.  182;  Palfrey  v.  Baker,  3 
Price,  672;  Davis  v.  Gyde,  2  Adol.  &  E.  623,  4  Nev.  &  M.  462;  Hornhrooks  V. 
Lucas,  24  W.  Va.  498. 

(2243) 


{  1571  EFFECT  DPON   PBIOB  DEBT  OR  BSCDBITY.  (Ob.  41 

of  limitations  on  the  original  debt'**  But  iphere  a  renewal  note 
is  given  by  a  corporati(»i  for  a  debt,  on  which  an  action  lies  against 
the  original  stockholders,  the  statute  will  run  against  the  atockhold- 
era  from  the  time  the  original  action  accrned."**  The  effect  of  ex- 
tending the  right  of  action  until  the  maturity  of  the  bill  or  note 
taken  in  payment  is  in  other  respects  witboat  prejudice  to  the  credit- 
or's rights,  and  his  action  on  the  original  consideration  will  rerive 
after  the  paper  has  matured."*  And  if  goods  are  sold  on  an  agree- 
ment that  the  purchaser  shall  give  his  note  payable  in  one  year,  and 
"to  be  approved  by  the  vendor,"  an  agreement  for  a  surety  will  be 
implied,  and  the  vendor  may  have  his  action  at  once  for  the  price  of 
the  goods,  if  the  note  is  not  given  when  requested.*'^  So,  if  a  debt 
ia  paid  by  an  -order  on  a  third  person,  payable  out  of  a  particular 
fund  to  be  created,  it  will  not  be  presumed  to  be  a  payment,  and  will 
not  suspend  the  creditor's  right  to  sue  on  the  debt.***  Bat  if  a 
stranger  takes  up  another's  note  with  an  indorser  by  giving  his  own 
note,  with  the  agreement  that  the  original  note  shall  remain  in  the 
holder's  hands  until  the  new  note  is  paid,  an  agreement  to  extend 
the  original  note  will  be  implied,  and  the  indorser  on  it  will  be  dls- 
charged.**' 

Collateral  Security — Effect  of  Renewal. 

S  1671.  Where  a  bill  or  note  secured  by  collateral  is  renewed, 
the  collaterat  will  continue  as  security  for  the  renewal."*  And 
this  is  tme  of  a  collateral  mortgage  given  to  secure  the  original 

•**  BrleB,  Bills,  388;  Sayer  v.  Wagetaff,  5  Beav.  415;  In  re  Harries,  IS  Meee. 
&  W.  8. 

•»g  Jagger  Iron  Co.  v.  Walker,  76  N.  Y,  521;   Parrott  v.  Oolby,  71  N.  T.  8»7 

to*  Bytes,  Bills.  381;  Ex  parte  Barclay,  7  Vet.  507:  Bishop  v.  Bowe,  8  Haale 
&  8.  362;  Dillon  t.  Blmmer,  1  Blng.  100.  7  Moore.  427. 

••T  Hale  V.  Jonw,  48  VI.  KTT. 

•••  Brill  V.  HoUe.  53  Wis.  B37,  11  N.  W.  42.  But  it  a  note  Is  given  payaWe 
out  of  tbe  proceeds  of  certain  sales,  no  action  will  lie  on  tbe  original  considera- 
tion without  proof  that  tbere  was  no  incb  lund  or  that  the  makn  bad  not  per- 
formed bis  agreement     Israel  v.  Bedding,  40  III.  302. 

«••  Greene  v.  Bates.  74  N.  T.  333. 

•1*  Ftanagin  v.  Hambleton,  M  Md  222;  Dayton  Nat  Bank  v.  Hercbants' 
Mat  Bank,  37  OhSo  St  208;  Ohio  Life  Ins.  ft  Trust  Co.  v.  Winn.  4  Md.  Ch.  SS3: 
Holland  Trust  Co.  v.  Waddell,  7&  Hud,  101,  26  N.  Y.  Supp.  980;  Appeal  of  Kim- 
(2244) 
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noU'i  ^^  and  it  -will  not  be  discharged  if  the  renewal  is  taken  up  and 
paid  by  the  mortgagee.*"    80,  if  the  renewal  includes  accrued  inter- 
est,*^* or  if  tlie  interest  is  indorsed  on  the  original  note,  and  a 
separate  note  given  for  it*"    A  note  for  the  interest  will  not  dis- 
charge the  lien    of  the  mortgage  without  an  agreement  to  that 
€flect.*" 

In  like  manner,  if  the  renewal  of  a  note  is  made  to  a  different 
IMiyee,  the  original  mortgage  will  still  be  available  as  collateral.*  ^* 
So^  if  accommodation  acceptances  of  A.  are  given  as  collateral  for 
other  acceptances  by  B.,  and  the  latter  are  paid  by  the  proceeds  of 
renewals  by  B.,  the  collateral  (being  left  in  the  holder's  hands  with- 
out presentment  for  payment)  will  cover  the  renewals.*" 

On  the  other  hand,  the  guaranty  of  notes  to  a  certain  amount 
by  A.,  to  be  indorsed  by  B.,  has  been  held  not  to  cover  a  subsequent 
renewal  by  A.  and  C,  indorsed  by  B.*^*  So,  if  a  note  is  made  pay- 
able at  a  bank,  and  secured  by  a  trust  deed,  and  a  second  note  and 
trust  deed  are  given  by  the  maker  to  discharge  the  first,  and  the 
first  is  paid  by  the  bank  to  the  holder,  upon  his  indorsement  without 
recourse,  it  will  be  a  payment,  and  not  a  renewal  of  the  original 
note,  and  will  discharge  the  first  trust  deed.*^*  And  in  Pennsyl- 
vania a  mortgage  given  to  secure  a  note  will  not  cover  the  renewal 

berlj  (Pa.  Sup.)  7  AtL  75:  McNamara  v.  Condon,  2  Mac  Arthur  (D.  G.)  304;  Ool- 
Ubs  ▼.  Dawley,  4  Colo.  138;  Tick  v.  Smith,  83  K.  C.  80. 

«3i  WatkhM  T.  HUl,  8  Pick.  (Mass.)  522;  Pomroy  v.  Rice,  16  Pick.  (Mass.)  22; 
Taber  r.  HamUn,  97  Mass.- 480;  Kidder  v.  Mcllhenny.  81  N.  C.  123;  Bodkin  v. 
Merit.  86  Ind.  500;  Walters  v.  Walters,  73  Ind.  425;  especiaUy  where  this  is 
ezpivflsly  stipulated,  McNamara  v.  Condon,  2  MacArthur  (D.  C.)  304.  So, 
wlMre  a  renewal  with  a  forged  signature  had  been  used  to  take  up  the  original. 
Egan  T.  Fuller,  35  Minn.  515,  20  N.  W.  313. 

»2  Bozbeitner  v.  Gunn,  24  Mich.  372. 

•IS  EUiott  V.  Sleeper,  2  N.  H.  525;  or  interest  in  advance,  Union  Nat.  Bank 
▼.  Slocomb,  34  La.  Ann.  U27.  But  see,  contra,  where  the  renewal  includes  other 
new  matter,  Ladner  t.  Balsley,  lOB  Iowa,  674,  72  N.  W.  787. 

•1*  Sears  v.  Wempner,  27  Minn.  351,  7  N.  W.  362. 

•IB  Hutchinson  v.  Swartsweller,  31  N.  J.  Bq.  205. 

•f  Bnrdett  ▼.  Clay,  8  B.  Mon.  (Ky.)  287;  McCormick  y.  Dlgby,  8  Blackf. 
(lad.)  90. 

•IT  Woodioffe  ▼.  Hayne,  1  Car.  ft  P.  600. 

•!•  RuMell  y.  Perkins,  1  Mason,  368.  Fed.  Cas.  No.  12,160. 

•>•  (Christian  y.  Newberry,  61  Mo.  446.  And  see,  as  to  successive  pledgea  of 
the  same  property,  Fairbank  y.  Bank,  132  lU.  120,  22  N.  B.  524. 
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of  it-*'*  If  a  bond  is  deposited  hy  A.  ae  collateral  for  hie  n*^'^-  and 
the  note  is  taken  up  by  a  stranger,  B.,  without  A.'s  knowledge,  and 
B-'b  note  given  in  renewal,  and  the  collateral  is  left  by  B.  with  the 
holder,  and  afterwards  sold  on  maturity  of  the  renewal,  without 
notice  to  A.,  it  cannot  be  applied  to  the  renewal,  and  A.  may  have 
trover  against  the  holder  for  the  bond.*" 

Vendors'  Uen — Stoppa^  In  Transitu. 

S  1572.  A  note  is  presumed  not  to  be  an  absolute  payment  if  a 
lien  securing  the  original  debt  would  be  lost  thereby."'  Thus, 
a  vendor's  lien  for  goods  sold  will  not  be  discliarged  by  the  pur 
chaser's  acceptance,"*'  or  by  his  note  or  renewal."*  In  Indiana, 
however,  it  will  be  discharged  by  such  note,  in  the  absence  of  an 
agreement  to  the  contrary.'*'  If  the  purchaser  gives  his  bill  in 
payment  for  goods,  and  the  goods  remain  in  the  vendor's  hands,  the 
right  to  enforce  fais  lien  will  revive  on  the  dishonor  of  the  bill.*** 
And  if  goods  are  sold  by  A.  to  B.,  and  resold  by  B.  to  C.  (who  was 
a  clerk  of  A.,  but  known  by  him  to  be  doing  business  for  himself), 
and  C.  pays  B.  by  his  acceptance,  and  during  the  running  of  the 
bill  marks  the  goods  in  A.'s  store,  but  does  not  receive  tbeni  into 
his  possession,  B.'8  lien  for  the  price  will  not  be  extinguished  by 
the  acceptance.'" 

In  like  manner,  if  a  note  is  given  for  goods  purchased,  and  the 
goods  are  shipped,  but  retained  in  the  custom  house  until  the  note 

•)•  Ayrea  v.  Wattson.  57  Pa.  St.  360;  Moorebead  r.  Duncan,  82  Pa.  St.  488. 
But  see.  contra,  as  to  a  collateral  Judgment,  X^ucks  v.  Mlcbael,  154  Pa,  St  3tK. 
26  AU.,314. 

•SI  Burnap  v.  Bank,  96  N.  Y.  123, 

•"  Sweet  V.  James.  2  R.  I.  270. 

*"  Felse  Y.  Wray,  3  East,  93. 
.  *>*  Walker  v.  Struve,  70  Ala.  167;    Hess  v.  DIUe.  23  W.  Va.  90;    McElwee 
V.  McBlwee,  97  Tenn.  649,  37  8.  W.  560;   Roberts  v.  Bruce,  91  Ky.  379,  15  S. 
W.  872. 

•»o  Schneider  v.  Kolthoff,  59  Ind.  568. 

<ia  ByleB.  Bills,  382;  2  Daniel.  N>g.  Inst.  302;  2  Para.  Notes  &  B.  165;  New 
V.  Swain,  1  Dans.  &  L.  193;  Valpy  v.  Oakeley,  16  Q.  B.  941.  The  lien  is  not 
lost  wblle  tbe  goods  remain  in  bis  posspsslon.  Mllllken  v.  Warren.  57  Me.  46. 
And,  if  a  demand  note  Is  given  Tor  .property  purchased,  an  Intention  to  dis- 
chaixe  the  Hen  will  not  be  presumed.     Clark  v.  Draper,  19  -N.  U.  419.    '  "  ' 

•II  Dixon  V.  YBtes.  5  Bam.  &  Adol.  34L 
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18  dislioiiored,  the  vendor  will  still  have  a  right  of  stoppage  in 

traiiatu,*^*     So,  if  consignments  are  made  to  one  another  by  A. 

and  B.,  and  B.  draws  his  bill  on  A.  for  the  difference  in  value  between 

the  coBfiignments,  he  may  still  stop  the  goods,  if  the  bill  is  protested, 

altbongh  he  had  received  a  part  payment,  and  a  bill  for  the  balance 

drawn  hy  A,  on  his  vendee,  C.'**    But  if  goods  are  sold  to  A.  upon 

B/s  order,  stipulating  for  payment  in  other  goods,  they  cannot  be 

stopped  in  transitu  on  B/s  failure.*^* 


Vendor's  Lien  on  Land. 

§  1573.  If  a  bill  is  given  for  the  purchase  of  land,  it  will,  in  like 
manner,  leave  the  vendor's  lien  undisturbed.***  And  such  lien  will 
remain  good  against  a  purchaser  with  notice,**^  and  will  not  be 
discharged  by  a  renewal  of  the  bill.**'  So,  if  a  note  is  given  in  part 
for  land  purchased,  it  will  be  secured  pro  tanto  by  the  vendor's 
lien.***  And  if  land  is  sold  to  A.  and  B.,  and  their  several  notes 
taken  for  it,  the  vendor's  lien  will  not  be  discharged.*"    And  such 

«ss  Donath  v.  Broomhead,  7  Pa.  St.  301. 

««•  NewhaU  v.  Vargas,  13  Me.  93. 

«»•  Eaton  V.  Cook,  32  Vt.  58. 

«si  Byles,  BiUs,  391;  2  Daniel,  Neg.  Inst.  303;  2  Pars.  Notes  &  B.  166;  Ex 
parte  Loaring,  2  Bose,  79;  Grant  v.  MUls,  2  Yes.  &  B.  306;  Garson  v.  Green,  1 
Johns.  Ch.  (N.  Y.)  308;  Whetsel  v.  Roberts,  31  Ohio  St.  503;  Marsh  v.  Turner, 
4  Mo.  253;  Knlsely  v.  WiUiams,  3  Grat.  (Ya.)  265;  Lagow  v.  BadoUet,  1  Blackf. 
and.)  416;  Martin  v.  Cauble,  72  Ind.  67;  Ross  v.  Whitson,  6  Yerg.  (Tenn.)  50; 
Sheratz  v.  Nichodemns,  7  Yerg.  (Tenn.)  9;  Kennedy  v.  Woolfolk,  3  Hayw. 
(Tenn.)  195;  unless  It  is  otherwise  secured.  Hunt  v.  Marsh,  80  Mo.  396.  But 
a  note  with  a  married  woman  as  surety,  which  was  not  binding  upon  her  by 
the  law  when  it  was  made,  is  not  sufficient  to  discharge  the  lien.  Felton  v. 
Smith,  84  Ind.  485.  If  a  note  for  real  property  expressly  reserves  the  vendor's 
lien,  it  is  not  discharged,  of  course,  Hall  v.  Railroad  Co.,  58  Ala.  10;  and  may 
be  foreclosed  in  the  decree,  although  not  mentioned  in  the  verdict,  Slade  v. 
Young,  32  Tex.  668. 

«*«  Wynne  v.  Alston,  16  N.  C.  163, 

M3  Woodward  v.  Echols,  58  Ala.  665;  AiUet  v.  Woods,  24  lia.  Ann.  193.  So, 
as  against  a  wife's  homestead  claim,  where  the  deed  was  to  the  wife,  and  the 
note  and  renewal  were  by  husband  and  wife.    Haynie  v.  Watson,  70  Ga.  707. 

«34  Swain  V.  Cato,  34  Tex.  395. 

•<•  Hoggatt  y.  Wade,  10  Smedes  &  M.  (Miss.)  143. 
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li«n  is  not  discharged  by  the  purcbaser's  bond,***  and  will  be  araii- 
able  after  his  death  aa  against  bis  creditors.*** 

In  like  mauQer,  the  vendor's  lien  will  not  be  discharged  by  a  check 
which  is  void;  *"  or  hy  a  bill  which  is  not  sntBciently  stamped;  *" 
or  hy  a  note,  neither  negotiable  nor  collectible,  gireu  ander 
an  agreement  for  a  good  and  negotiable  note  of  another  person  ;•*• 
or  by  a  note  payable  "in  Mississippi  certifieates  of  indebtedness."  •*' 
And  the  vendor's  hen  will  remain,  althongh  notes  taken  for  the 
purchase  money  are  barred  by  the  statute  of  limitations.*  *■ 

Vendor's  Lien — Note  by  or  to  Thiird  Person. 

S  1574.  In  like  manner,  a  vendor's  lien  is  not  discharged  by 
taking  a  note  from  the  purchaser  payable  to  a  third  person.*"  Thus, 
A.  may  have  a  vendor's  lien  for  a  note  payable  to  him,  bat  delivered 
to  the  original  vendor,  E.,  and  reciting  that  it  was  given  for  "balance 
due  on  land  purchased  of  E."  *** 

And  it  has  been  held  that  the  vendor's  lien  will  not  be  discharged 

•"  Cox  T.  Fenwick,  3  Bibb  (Ky.)  183;  Yancey  T.  Mauck.  16  Grat  (Va.)  300; 
although  It  Ig  made  payable  12  months  after  the  death  of  the  vendor.  Winter 
T.  Anson.  1  Sim.  &  S.  434,  3  Russ.  488.  And  If  a  bond  secured  by  a  rendw'a 
Uen  Is  afterwards  merged  wltb  other  debts  In  a  larger  bond,  and  the  latter  is 
reduced  by  part  payments,  and  finally  surrendered  on  tt  confession  of  judg- 
ment, expressly  reserTlng  the  original  Hen,  It  will  be  aiqtlled  pro  rata  to  aJI  (rf 
tbe  debts  secured  by  tbe  second  bond.    Coles  t.  Withers,  33  Grat  (Va.)  19S. 

<*'  Wblte  V.  Casanave,  1  Har.  Sc  3.  (Md.)  106. 

•  "  Bond  V.  Warden,  1  Colly.  &S3.  On  the  otber  hand,  a  trustee  who  coavcys 
to  his  cestui  que  trust  retalas  no  lien  for  his  services  and  advances,  altlvwgh 
be  took  a  worthless  check  from  the  grantee  for  them.  O'Connor  r.  Smltk,  M 
Ohio  St.  214. 

•)>  Byles,  Bills,  392;  Cuudy  v.  Marriott,  1  Barn.  &  AdoL  696, 

«*«  Gee  Y.  McMillan.  14  Or.  26S,  12  Pac.  417. 

<*i  Deason  \.  Taylor,  53  Ulss.  687. 

•"  Baker  v.  Barney,  2T  Tex.  52. 

•43  Wynn  V.  Flannegan,  26  Tex.  T78.  But  see,  contra,  Rutland  v.  BcWer, 
b3  Miss.  683,  Especially  If  the  note  was  good  when  delivered,  but  tbe  maker 
became  Insolvent  before  tbe  end  of  tbe  suit  Mima  v.  Railroad  Co.,  3  KcDf 
(Ga.)  333. 

•4*  Plnchaln  v.  Oollatd.  13  Tex.  833. 


Cb.  41)         vendor's  lien  affected  by  other  security.         §  1575 

by  taking  a  third  person's  note  •**  or  acceptance,***  or  his  note  in- 
dorsed by  the  purchaser,  and  secured  by  a  mortgage  on  the  land.**^ 
So,  i!  he  takes  the  note  of  a  third  party  for  an  original  parchaser's 
note  secured  by  such  lien.***    And  where  the  vendor  takes  the  note 
of  a  third  party  with  the  purchaser's  indorsement,  and  transfers  it, 
it  has  been  held  to  be  still  secured  by  the  lien.***    So,  if  the  original 
vendor  takes  the  note  of  a  subpurchaser,  and  releases  his  vendor's 
lien,  it  has  been  held  in  Texas  that  the  land  will  still  be  liable  for 
the  amount  represented  by  the  purchase  money  of  the  later  sale,*** 


Vendor's  Lien  Affected  by  Other  Security. 

§  1575.  If  the  purchaser's  bill  or  note  is  taken  with  a  good  in- 
dorser,  it  will,  in  general,  discharge  the  vendor's  lien,***  unless  such 
presumption  is  rebutted  by  withholding  the  deed.***  And  even 
if  the  note  is  mentioned  in  the  deed,  with  a  recital  that  the  purchase 
money  is  unpaid,  it  will  not  amount  to  notice  of  an  intention  to 
retain  the  lien,  although  .evidence  may  be  admitted  to  prove  such 
intention.***  And  where  land  is  paid  for  by  a  note  of  one  partner, 
A.,  indorsed  by  the  other  partner,  B.,  the  lien  will  remain  and  inure 
to  the  benefit  of  A.  as  against  the  interest  of  B.,  upon  A.'s  paying 
more  than  his  share  of  the  purchase  money.*'*  So,  a  vendor's  lien 
is,  in  general,  discharged  by  taking  a  note  for  the  price  with  a 

•«•  Honore  v.  BakeweU,  6  B.  Men.  (Ky.)  67;  Kausler  v.  Ford,  47  Miss.  289; 
Lord  V.  Wilcox,  90  Ind.  491;  Roper  v.  Day,  48  Ala.  500.  Bat  see,  contra, 
Sean  v.  Smith,  2  Mich.  243.  Notwithstanding  fraudulent  representations  as  to 
the  Bftte,  Himes  v.  Liangley,  85  Ind.  77;  although  the  note  of  the  origiaal  pur- 
chaaw  was  surrendered,  and  the  note  of  a  subsequent  purchaser  taken,  Den- 
nis V.  WlUlams,  40  Ala.  633;   Muir  v.  Cross,  10  B.  Mon.  (Ky.)  277. 

•4«  Even  against  a  bona  fide  purchaser  of  the  land,  Murray  v«  Gouvemeur, 
2  Jites.  Cas.  (N.  Y.)  438. 
•47  Lane  v.  Collier,  46  Qa.  580. 
•*•  ElUs  V.  Sln^etary,  45  Tex.  27. 
f  M  Knight  V.  McReynolds,  37  Tex.  204. 

•••  Perry  v.  Woodson,  61  Tex.  228;  Rawles  v.  Perkey,  50  Tex.  811. 
•«^  ftrown  V.  Gilman,  4  Wheat.  256;  Foster  v.  Trustees,  3  Ala.  302. 
•ft)  Hagroder  v.  Peter,  11  GUI  &  J.  (Md.)  217. 
•>»  Gampb^  v.  BaldwUi,  2  Humph.  (Tenn.)  248. 
•««  Tompkins  v.  Mitchell,  2  Rand.  (Va.)  428. 
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surety;  •*'  but  this  preBumptioo  may  be  rebntted,"*  And,  if  the 
vendor  takes  a  mortgage  on  part  of  the  land  for  part  of  the  purchase 
money,  it  will  be  a  discharge  of  his  general  liea,"'  So,  there  will 
be  no  lien  where  he  takes  a  note  for  the  price,  and  the  iaod  is  after- 
wards conveyed  by  the  purchaser  in  trust  for  his  creditors;  •*•  or 
if  the  vendor  takes  the  pui-cbaser's  note  and  trust  deed  payable  to 
another.*'* 

Vendor's  Uen  Affected  by  Transfer  of  Note. 

g  1576.  Where  the  vendor  takes  a  note,  and  retains  the  security 
of  the  vendor's  lieu,  it  will  generally  pass  with  a  transfer  of  the 
note/"  And,  if  be  procures  the  note  to  be  discounted  by  his  banker, 
it  will  not  discharge  the  lien.*"  So,  tbe  lieu  will  revive  in  him 
or  bis  executor  upon  his  taking  np  or  repurchasing  tbe  note.'*' 
Bnt,  if  a  note  is  given  for  goods  sold,  a  statutory  exemption  from 
execution,  which  will  not  apply  to  the  goods  sold  as  agaiust  the 
seller,  will  apply  as  against  an  indorsee  of  the  note."'  If  a  lien 
is  discharged  by  the  giving  of  a  note,  it  will  not  revive  on  tbe  trans- 
fer of  the  note  to  a  bona  flde  holder,***  And  if  a  note  given  for  laud 
purchased  is  paid  out  of  the  proceeds  of  a  discount  of  a  draft,  given 
In  renewal  by  the  maker,  and  not  paid,  the  indorsee  who  took  up 

«BD  BooD  T.  Murphy,  6  Blackf,  (Ind.)  272.  And  In  sncli  case  tbe  Indorsee  of 
tbe  note  gets  no  Hen.    Walker  v.  Carroll,  66  Ala.  SI. 

•  '•  Wllila  V.  Gaj,  48  Tex.  463. 

•  B»  Capper  v.  Spottlswoode,  Tarn.  21. 
"6»  Womble  V.  Battle,  38  N.  C.  182. 

<&>  It  being  In  sueb  case  a  quegtlon  for  the  Jury  whether  tbe  vendor's  Hen 
was  walked  or  merged  In  tbe  trust  deed,    Irrln  v.  Gamer,  50  Tei.  48. 

•  "Stevens  v.  Chadnlck,  10  Kan.  406;  Kenny  \.  Collins,  4  Lltt.  <Ky.)  289: 
Edwards  V.  Bobannon,  2  Dana  (Ky.)  98;  althougb  the  vendor  may  not  l>e  liable 
on  tbe  note.  WollTc  r.  Nail.  G2  Ala.  24;  and  altbougb  tbe  note  was  merged 
In  a  Judgment  before  Its  transfer,  and  tbe  land  was  In  tbe  possession  of  a  bona 
flde  punhQser,  Johnston  v.  Gwatlimej-,  4  Lltt.  (Ky.)  317. 

«•'  Gunn  V.  Bolckow,  10  CU.  App.  491.  ovemillDg  Bunney  v.  Poyntt,  4  Bam. 
&.  Adol.  5«8,  1  Nev.  &  M.  220.     So,  Sweet  v.  James,  2  B.  I.  270. 

•  "2  Gotten  V.  McGetaee,  54  Miss.  510.  And  this  is  also  true  of  a  note  for  rent 
secured  by  a  landlord's  Hen.    Farwell  v.  Grler.  38  Iowa,  83, 

<"  Sbepard  v.  Cross,  33  Mlcb.  96. 
*<•  Douegan's  Adm'r  v.  Hentz,  70  Ala.  437. 
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Cb.  41)  EFFECT   ON    MECHANIC'S    LIEN.  §    1577 

the  note  will  not  be  protected  by  the  vendor's  lien.**"  And  in  many 
states  the  lien  of  the  vendor  \n  discharged  if  he  makes  a  transfer 
of  the  purchaser's  note;***  especially  where  the  deed  recites  the 
payment  of  consideration  money.**^  And  if  land  is  sold  by  a 
married  woman  without  express  reservation  of  a  lien,  and  a  note  is 
taken  for  it  payable  to  her,  and  her  husband  transfers  the  note  with 
a  guaranty  for  a  debt  of  his,  no  lien  will  pass  to  the  indorsee,  al- 
thoagh  such  lien  was  guarantied  in  the  transfer.***  So,  where  the 
purchaser's  note  is  transferred  by  the  vendor  with  the  maker's 
gowmty,  any  lien  that  might  exist  will  be  waived  by  the  additional 
security  taken  by  the  indorsee.*** 

Effect  on  Mechanic's  Lien. 

S  1577.  Taking  a  negotiable  bill  or  note  for  a  debt  secured  by  a 
mechanic's  lien  will  not  discharge  the  lien,  unless  it  is  clearly  so 
intended/'*   even  though  the  debt  is  receipted  in  full.*'^    It  is  a 

«<s  ShaU  V.  Biscoe,  18  Ark.  142. 

•••Iglebart  v.  Armlger,  1  Bland  (Md.)  519;  Jackman  ▼.  Hallock,  1  Ohio, 
31&  So,  If  transferred  without  recourse.  Schnebly  v.  Ragan,  7  Gill  &  J.  (Md.) 
12D;  Hlghtower  v.  Rigsby,  56  Ala,  126. 

••f  Rogers  v.  James,  33  Ark.  77. 

•«•  PUlow  V.  Hdm,  7  Baxt  (Tenn.)  545. 

•••  Woods  V.  Bailey,  3  Fla.  41. 

•10  2  Daniel,  Neg.  Inst  305;  2  Pars.  Notes  &  B.  176;  Blake  v.  Pitcher,  46 
Std.  453;  Code  Md.  art.  61,  §  11;  Brady  v.  Anderson,  24  111.  110;  Calef  v.  Brin- 
ley,  58  N.  H.  90;  Lane  v.  Jones,  79  Ala.  156;  Liyesey  v.  Hamilton,  47  Neb.  644, 
66  N.  W.  644;  Donovan  v.  Frazler,  15  App.  Div.  521,  44  N.  Y.  Supp.  533;  Mc- 
Munay  v.  Taylor,  30  Mo.  263;  Mbc  v.  Ely,  2  G.  Greene  (Iowa)  513;  Greene  v. 
Ely,  Id.  508;  Logan  v.  Attlx,  7  Iowa,  77;  Kinsley  v.  Buchanan.  5  Watts  (Pa.) 
lia;  Hlncfaman  v.  Lybrand,  14  Serg.  &  R,  (Pa.)  32.  If  it  matures  before  the 
Ucn  expires,  Wisconsin  Trust  Co.  v.  Robinson,  15  C.  C.  A.  668,  08  Fed.  778; 
Henh  t.  Carman,  51  Neb.  784,  71  N.  W.  713;  or  a  workman's  preference  for 
wages  against  an  Insolyent  corporation,  Delaware,  L.  &  W.  R.  Co.  v.  Oxford 
IroD  Co.,  33  N.  J.  Eq.  192.  But  see,  contra,  when  the  note  is  payable  in  future, 
SttTV  T.  WiUJams,  17  Serg.  &  R.  292;  Ohio  Falls  Car  Mfg.  Co.  v.  Central  Trust 
Co.,  18  C.  C.  A.  386,  71  Fed.  916;  People  v.  Remington,  45  Hun,  335;  Spencer 
▼.  Hodgman,  57  Hun,  490,.  11  N.  Y.  Supp.  241.  So,  drafts  on  a  third  party  ac- 
cepted and  paid  by  him  do  not  carry  the  laborers*  liens  which  were  paid  with 
tbem.  Beecher  v.  Dacey,  45  Mich.  92,  7  N.  W.  689. 
«Ti  Wheeler  v.  Scfaroeder,  4  R.  L  383;  The  Charlotte  v.  Hammond,  9  Mo.  58; 
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qaestion  for  the  jui;  id  such  case  whether  a  discharge  ia  iDtended."* 
So,  where  the  pajanent  is  credited  upon  the  books  of  the  creditor, 
as  well  as  receipted  in  full,  and  a  sabseqaeut  purchaser  becomes 
interested  in  the  property,  the  discharge  of  the  lien  is  a  quefltioa  for 
the  jury."*  Ad  aKreemeat,  express  or  implied,  is  necessary  to  ^tect 
such  discbarge;  and  such  agreement  will  not  be  presumed  by  reuMm 
of  the  noto  being  Diade  payable  one  day  after  date,  or  the  lien  being 
filed  on  the  day  the  note  bears  date.*^*  And  the  subsequent  traiufer 
of  the  note  will  not  make  it  a  payment."' 

But  if  the  note  ia  made  payable  after  the  expiration  of  the  tine 
for  filing  the  lien,  and  is  transferred  by  the  payee,  it  will  be  ««f- 
ficient  without  other  evidence  of  iDtention  to  discharge  the  lien,"* 
although  the  parties  had  agreed  that  the  note  should  uot  be  a  satis- 
faction of  the  debt.*"  So,  if  a  mechaoic  takes  a  certificate  for 
wages  preferred  by  statute,  and  assigns  the  certificate  to  another, 
wbo  surrenders  it  for  a  negotiable  note,  it  will  be  deemed  a  waiTer 
of  his  statutory  preference.*" 

§  1578.     On  the  other  hand,  a  mechanic's  lien  will  not  be 

discharged  by  a  draft  on  the  owner  or  by  his  acceptance  of  such 
draft;  "*  or  by  notes  made  direct  to  the  creditor,  or  at  his  request 
to  a  third  person,  and  afterwards  transferred  to  him.*"  But  a  part- 
nership note,  taken  in  satisfaction  of  the  huilding  debt  of  one  part- 
ner, amounts  to  a  new  security,  and  will  be  a  discbarge  of  the  build- 
er's lien.*"    So,  where  the  lien  creditor  takes  by  indorsement  fr«ai 

Howard  t.  Jones.  33  Mo.  583;  Goble  t.  Oale.  T  Blackf.  (Ind.)  218.  Aod  the  U» 
may  be  filed  after  tbe  note  matures. 

Ill  JoneB  V.  Sbawban,  4  Watts  &,  8.  (Pa.)  261;  Oaaej  r.  Weaver,  HI  Uam. 
280,  e  N.  B.  372. 

•"  Seltser  v.  Coleman,  32  Pa.  SI.  48G. 

•T«  Teal  T.  Spangler,  72  Jod.  380. 

•i«  German  Bank  v.  Schlotb,  69  Iowa,  SIO,  13  N.  W.  314. 

<i«  Green  v.  Fox.  7  Allen  (Masa.)  85. 

•"  Morton  t.  Aiutin,  12  Cueh.  (Mass.)  389.  Bat  gee,  contra,  It  so  tttua 
tinder  tbe  terms  of  tbe  boUdlns  contract  and  lien  expreaslr  reserved  t^  H, 
BuUer-Byan  Co.  t.  Sllvey  (Minn.)  73  N.  W.  406. 

<i>  Montgomery's  Appeal  (Pa.  Snp.)  7  Atl.  231,  9  Baslem  Bep.  403. 

•'»  Jones  v.  HuTBt,  67  Mo.  568. 

**o  Baabor  v.  Nordyke,  ^  Kan.  222. 

■  •1  Benuesou  v.  Tliayer,  23  lU.  374. 
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liis  debtor  a  note  'whicb  was  made  for  Talue  bj  another  party,**' 
or  where  he  takes  the  debtor's  note  and  mortgage.***  So,  where 
the  lien  claim  Ib  against  a  firm,  and  the  creditor  takes  the  note  of 
one  partner,  inrith  a  mortgage  on  the  property  which  is  subject  to 
the  lien.***  TMb  subject  has  been  regulated  by  statute  in  Maine. 
where  it  was  lield,  prior  to  the  act  of  1851,  that  the  debtor's  note 
disciiarged  the  mechanic's  lien  claim.***  But  the  note  of  a  third 
person,  indoraed  by  the  debtor,  with  the  express  agreement  that  it 
should  not  be  a  payment  unless  paid,  will  not  discharge  a  lien,  not- 
withstanding an  unperformed  agreement  between  the  creditor  and 
the  maker  of  tbe  note  to  take  a  less  sum  than  its  face  in  satisfac- 
tion.*** 

Effect  on  Maritime  Liens. 

\  1579.     The  same  rule  applies,  in  general,  to  a  maritime  lien  for 
a  note  is  taken.     The  lien  will  not  be  discharged  by  the  note. 
it  was  so  intended.**^    So,  a  draft  is  only  conditional  pay- 
ment of  a  ship's  debt  contmcted  in  a  foreign  port,  and  will  not  dis- 
charge the  creditor's   lien.***    Liens  which   are   dependent  *upon 
possession  of  the  property,  such  as  an  owner's  lien  for  freight,  are 
held  to  be  discharged,  where  a  bill  or  note  is  taken  in  payment.**^ 
80,  a  seaman's  lien  for  wages  will  be  discharged,  in  England,  if  he 
tskes  a  bill  on  the  owner.***    So,  a  lien  for  pilot's  wages  will  be 
discharged  by  the  owner's  note  at  a  higher  rate  of  interest,  if  it  is 
not  prosecoted  for  several  months,  and  other  claims  intervene  with- 
sat  notice.**^    In  tiie  United  States,  however,  it  has  been  held  that 

•IS  Ferdon  t.  Jones,  2  B.  D.  Smith  <N.  T.)  106. 

«•<  TndUnger  t.  Kofoed,  7  Or.  228,  although  be  filed  bis  lien  on  tbe  mne  day. 

•84  Dotton  T.  Insurance  Co.,  29  N.  H.  158. 

•••Cobnm  r.  Kerswell,  35  Me.  126.    The  act  of  1S51  required  an  express 
agreement  on  taking  the  note  to  discharge  the  lien. 

••«  Prentiss  v.  Garland,  67  Me.  345. 

••7  Moore  v.  Newbnry,  1  Newb.  Adm.  40^  Fed.  Cas.  No.  9,772;   The  Qneen. 
of  St  Johns,  31  Fed.  24. 

•••The  Smlly  Bonder,  17  Wall.  666;  Meban  t.  Thompson,  71  Me.  4^. 

«M  2  Pars.  Notes  ft  B.  167;  although  a  personal  note  is  given,  Id.  170. 

•ft  Winism  T.  Money,  2  Hagg.  Adm.  136. 

Ml  BJAer  t.  The  Frolic,  1  Woods,  92,  Fed.  Cas.  No.  11,856. 
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seamen's  wages  ar(>  Dot  discharged  b;  an  order  on  the  owner,'***  or 
by  a  Dote,*** 

§  1580.    In  like  manner,  a  lien  for  ablp'a  supplies  is  not  din- 

charged  by  a  note  of  the  ship's  agent,"*  or  of  the  owner."'  But  if 
a  bill  is  taken,  and  the  creditor  delays  to  collect  the  bill  or  enforce 
the  lien  while  the  owners  are  in  good  credit,  his  lien  will  be  dis- 
charged.***  A  lien  for  repairs  of  a  vessel  has  been  held  not  to  be  a 
maritime  contract,  but  to  be  governed  by  local  law,  and,  as  sncb, 
not  to  be  discharged  by  a  note  taken  from  the  master.*"  On  the 
other  hand,  a  bill  drawn  by  the  master,  expressly  in  consideration 
of  advances  for  repairs,  has  been  held  to  discharge  the  lien.**'  A 
note  given  for  the  charter  money  of  a  vessel  will  not,  in  general, 
discharge  the  lien  on  the  cargo.'**  But  where  a  contract  is  made 
for  the  payment  of  dockage  rates  in  quarter-yearly  payments,  and 
the  creditor  accepts  an  order  on  the  ship's  agent  for  the  payment, 
it  will  discbarge  the  lien.'**  And  where  the  contract  is  for  payment 
of  freight  by  delivery  of  "good  and  approved  bills,"  the  receiving  of 
bills  will  be  construed  to  be  an  approval,  and  will  discharge  tiie 
lien.';» 

Effect  on  Original  Action. 

§  1581.  Where  the  note  of  a  debtor  is  taken,  and  is  not  paid  at 
maturity,  the  creditor's  right  to  bring  suit  upon  the  original  con 
sideration  revives.""     So,  a  fortiori,  on  nonperformance  of  an  agree- 

•  »»  The  Enstern  Star,  1  Ware,  1»1,  Fed.  Cas.  No.  4.254. 

(M  Butts  V.  CutbbertBOD,  6  Ga.  imi  altboogb  tbe  state  law  made  tbe  note  a 
jiaj-ment.  The  Betaj  and  Rhoda,  2  Ware,  113,  Fed.  Gas.  No.  1,366. 

««*  The  Active.  Olc.  286,  Fed:  Cas.  No,  34. 

•»»  Page  T.  Hubbard.  Spr.  335,  Fed.  Cas.  No.  10,663. 

»«  Leland  v.  The  Medora,  2  Woodb.  &  M.  92.  Fed.  Cas.  No.  ^237.  So, 
if  the  vessel  against  which  tbe  lien  would  go  is  Itself  sold  on  execution  to 
satisfy  the  note.    Tlie  Mary  Morgan,  28  Fed.  196. 

o'l  The  Chusan,  2  Story,  455.  Fed.  Cas.  Ko.  2,717. 

«•«  Murray  V.  Lazarus,  1  Paine,  572,  Fed.  Cas.  No.  9,662. 

«>*  The  Kimball,  3  WaU.  37. 

'«»  Bx  parte  Lewis,  2  Gall.  483,  t-Xt.  Cos.  No.  8,310. 

101  Bylee,  Bills.  3&1:  Homcastle  v.  Farran.  3  Bam.  &  Aid.  407,  2  Starkle,  590: 
Alaagpr  v.  Doclc  Co.,  14  Uees.  &  V,'.  794. 

10=  Porter  v,  Talcott,  1  Cow,  (N.  T.)  359;  Fry  v.  Patterson,  49  N.  J.  Iaw, 
612,  10  Atl.  390;  Stewart  v.  Muuufacturlng  Co.,  95  Teun.  497,  32  S.  W.  401; 
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ment  to  give  and  receive  such  note.***  And  if  an  agent,  on  making 
a  sale  of  goods,  takes  a  note  without  authority,  iind  transfers  it  to 
his  principal,  tbe  principal  may  still  sue  the  purchaser  for  the  price 
of  the  goods  J®*     A  creditor  cannot,  however,  take  several  notes 

« 

for  one  book  account,  and  on  their  maturity,  at  different  times,  re- 
cover part  of  his  debt  on  one  note,  and  afterwards  sue  upon  the 
original  consideration  (instead  of  the  other  notes)  for  the  balance  of 
the  debt.^*» 

But  merely  taking  a  renewal  will  not  bar  a  recovery  on  the 
original  consideration.^**  And  it  has  been  held  that  a  creditor  may 
take  a  renewal  note  for  the  principal  of  a  debt,  leaving  the  interest 
remaining  open,  and  retaining  the  original  note,  and  may  still  have 
his  action  for  the  interest  due  him.'^*^  But  where  a  renewal  is  se- 
cored  by  a  bond  and  warrant  to  confess  judgment,  and  the  amount 
is  subsequently  paid,  except  the  costs  of  the  judgment,  the  creditor 
cannot  sne  upon  the  original  bill  for  such  unpaid  costs.''** 

If  a  bill  is  taken  for  a  note,  and  no  demand  of  payment  is  made 
on  the  day  of  its  maturity,  and  the  debtor  subsequently  tenders  the 
amount,  which  is  refused  by  the  creditor,  his  right  of  action  on  the 
note  will  not  revive  without  a  fresh  demand  of  payment.^**  But  if 
goods  are  obtained  on  a  note  by  fraud,  and  sold  to  a  party  with 
notice,  the  vendor  may  bring  an  action  of  trover  against  such  party 
for  the  goods,  without  first  returning  the  note  to  the  maker.''**  So, 
if  a  note  is  taken  for  an  agreement  to  convey  land  upon  its  payment, 
and  the  maker  is  let  into  possession  in  the  meantime,  the  payee  may 
rescind  the  agreement  on  nonpayment  of  the  note,  and  bring  eject- 
ment for  the  land.''** 

McConnick  v.  Peters,  24  Neb.  70,  37  N.  W.  927.    But  see,  contra,  Slocumb  v. 
Holmes,  1  How.  (Miss.)  139. 

▼•3  Clifton  V.  Litchfield^  106  Mass.  34;  Scearce  t.  GaU,  82  Ind.  255. 

7«4  Edmond  t.  Caldwell,  15  Me.  340. 

tos  Buck  Y.  Wilson,  118  Pa.  St.  423,  6  Atl.  97. 

7 OS  Norris  v.  Aylett,  2  Camp.  329,  although  it  has  been  transferred. 

'•7  Barnes  v.  Cushman,  135  Mass.  573. 

Tts  Dillon  V.  Rimmer,  1  Bing.  100,  7  Moore,  427. 

'••  Soward  t.  Palmer,  8  Taunt.  277,  2  Moore,  274. 

*!•  Stevens  v.  Austin,  1  Mete.  (Mass.)  557. 

»"  Artmckle  v.  Hawks,  20  Vt.  538. 
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Production  uid  Surrender  of  Note. 

§  1582.  A  bill  is  not  payment  of  a  debt  where  it  is  sorrendered 
by  the  creditor  before  action  brought.'^'  He  may  surrender  the 
bill  after  itB  dishonor,  and  bring  suit  on  the  original  debt'"  .\nd, 
if  the  vendor  of  land  takes  a  certificate  of  deposit  by  indorsement 
from  the  purchaser,  he  must  surrender  it  before  bringing  suit  for  the 
purchase  moDej."*  So,  if  a  vendor  brings  an  action  to  rescind  the 
sale  for  fraud,  be  must  produce  the  note  taken  by  him,  although  this 
need  not  be  done  before  commenciag  his  action."'  Where  the  bill 
or  note  taken  by  the  creditor  is  negotiable,  it  most  be  produced  by 
him  to  be  canceled.'"  This  is  true,  at  least,  where  it  is  received  as 
a  conditional  payment,  although  it  is  said  not  to  be  so  where  it  is 
received  merely  as  collateral.'"  And  where  a  creditor  declares  both 
OD  the  note  and  the  common  money  counts,  if  the  note  is  not  ne- 
gotiable, he  may  recover  on  the  common  counts,  on  proof  of  the 
consideration,  withont  producing  the  note."* 

iii  Burden  v.  Haltoa,  4  Blng.  454. 

ti*  DerlchBoa  v.  WUtner,  9  Gray  (Uan.)  24a 

11*  Lealu  T.  Brown,  43  ni.  S77. 

titTtrantOB  *.  Blmebard,  22  Pick.  (Mau.)  IS:  Nicbok  t.  Michael.  23  N.  T. 
2M;  Hoopet  v.  Straaburger.  37  Md.  390.  So,  if  a  note  ia  given  for  gooda  sold 
condltloiiBUy,  tbey  may  be  replevied  on  condition  broken  without  flrat  returning 
or  o0«Hng  to  rehmi  fbe  note.  Kirby  t.  Tompkins,  4S  Ark.  2T3,  3  S.  W.  363. 
Bo,  If  the  debtor  accepta  a  draft  drawn  on  him  by  hla  creditor.  King  v.  Kelley, 
SI  Pa.  St  36. 

IIS  Morrison  v.  Wellej.  18  Md.  IGff;  Myers  v.  Smltli,  27  Md.  43;  QleiiD  v. 
Smltb,  2  GUI  &  3.  (Md.)  49S:  Ramsay  r.  Allegre,  12  Wheat.  611;  Hall  T.  Engine 
Oo..  91  Ala.  363,  8  Sotitb.  346:  JackaoD  v.  Brown  (Qa.)  20  S.  B.  149;  Woodln 
V.  Fraeee,  38  N.  I.  Snper.  Ct.  190;  Rayburo  v.  Day.  27  111.  46;  Walsh  v.  Len- 
non,  98  lU.  27;  Hays  T.  McClurg.  4  Watts  (Pa.)  452;  Salomon  v.  Co-opentiye 
Co.,  21  Fla.  374;  Davidson  v.  Boroagh  of  Bridgeport,  8  Conn.  472.  So,  as  to 
action  to  foreclose  a  collateral  mortgage,  Pitch  t.  McDowell,  145  N.  T.  486,  40 
N.  B.  200;  or  to  aet  aaUe  a  eonreTnnce  for  fraud  as  against  the  original  debt, 
Wilcox  V.  Packing  Co.,  113  Ala.  51».  21  South.  37a  Bnt  the  exception  miut  be 
taken  at  the  time.  Bill  v.  Porter.  9  Cona.  2^  In  EDgland,  however,  if  Judg- 
ment bas  been  rendered  witboiit  production  of  the  bill,  the  fl.  fa.  will  be  atayed 
until  it  Is  produced.  Hadwen  v.  Mendlsabel.  2  Car.  A  P.  20,  10  Moore,  477,  And 
see  Raisin  v.  Thomas,  88  N.  C.  148. 

Ill  PtanU  Mfg.  Co.  V.  Fnlvey,  20  Wis.  211. 

)i«  Fitch  V.  Bogne,  W  Conn.  2S5. 
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In  like  manner,  if  the  creditor  takes  in  payment  the  negotiable 
bill  of  a  third  person,  he  may  sue  for  the  original  debt  upon  sur* 
render  of  tlie  dishonored  bill.'"    But  if  he  has  transferred  the  in- 
Btroment)  so  that  he  cannot  produce  and  surrender  it,  he  cannot 
recover  in  the  original  action.*^*®    In  like  manner,  he  cannot  recover 
upon  a  renewal  without  surrendering  the  original  note.'^^    So,  if 
he  has  taken  a  draft  in  part  payment,  the  draft  should  be  surrendered 
or  the  judgment  reduced  by  that  amount."^    The  creditor  cannot 
recover  without  producing  a  negotiable  bill  or  note  taken  by  him, 
anless  he  can  excuse  its  production,  as  he  may  do  by  proof  of  its 
loss  or  accidental  destruction.'**  *  And  where,  in  an  action  against 
a  collecting  agent  for  negligence,  the  defendant  sets  up  a  payment 
made  to  him  by  the  draft  of  his  local  correspondent,  virhich  was  pro- 
tested and  not  paid,  he  must  produce  the  draft  or  account  for  its 
absence  before  he  can  prove  that  it  was  protested  for  nonpayment,. 
and  returned  to  the  drawer^** 


Effect  on  Original  Defenses. 

S  1583.  Where  a  bill  or  note  is  renewed,  its  force  and  validity 
will,  in  general,  be  that  of  the  original  note.^*"  If  a  conveyance  is 
made  in  fraud  of  the  original  note,  it  will  be  void  as  to  the  renewal 

▼  !•  Tempest  v.  Ord,  1  Madd.  89;  Alcock  v.  Hopkins,  6  Cush.  (Mass.)  4S4; 
Spear  v.  Atkinson,  23  N.  G.  262. 

7  20  Harris  v.  Johnston,  3  Cranch,  311;   unless  it  is  retransferred  and  can  be 
produced  at  the  trial,  Burden  t.  Halton,  4  Bing.  454. 
T«i  MiUer  V.  Ritz,  3  E.  D.  Smith  (N.  Y.)  253. 
7SS  Hodgen  y.  Latham,  30  lU.  188. 

•»«*  Holmes  v.  D'Camp,  1  Johns.  (N.  Y.)  34;  Angel  v.  Felton,  8  .Johns.  (N.  Y.> 
149;  Bnidiek  v.  Green,  15  Johns.  (N.  Y.)  247;  Raymond  v.  Merchant,  3  Cow. 
<X.  Y.)  147;  Matthews  v.  McGlure,  20  Md.  248;  Mauney  v.  Coit,  86  N.  C.  463; 
Pipes  V.  Norton,  47  Miss.  61;  The  Charlotte  v.  Lumm,  9  Mo.  64;  Upton  v.  Pax- 
ton  (Iowa)  29  N.  W.  809.  So,  a  note  given  to  a  third  person  may  be  surren- 
dered, or  its  loss  proved.    McConnell  v.  Stettinius,  7  111.  707. 

''s«  Defendant  must  produce  the  draft  or  account  for  its  absence,  and  he  must 
shovr  that  the  nonpayment  was  not  by  his  fault.  Simpson  y.  Waldby,  63  Mich. 
447.  30  N.  W.  199. 

f^^K  g.  the  renewal  of  a  premium  note  to  a  mutual  insurance  company.. 
Howard  v.  Iron  Ck>.,  64  Me.  93.  Aj  to  the  renewal  of  Illegal  instruments,  see  ^ 
536,  supra. 
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also."*  But  where  the  payee's  charter  only  authorizeB  it  to  take 
premium  ootea  payable  "within  12  months,"  and  an  original  note  is 
held  on  that  account  to  l>e  void,  because  payable  "12  months  after 
date,"  the  renewal  of  such  note  may  core  the  defect.*"  On  the 
other  band,  if  a  note  is  held  in  trust,  the  renewal  will  be  subject  to 
the  same  trust,  if  it  can  be  identified  in  the  hands  of  the  payee."' 
The  renewal  of  a  note  will,  in  like  manner,  bear  the  character  of  the 
mginal,  as  regards  a  homestead  exemption  law."* 

In  other  cases,  a  renewal  has  been  held  to  destroy  the  former  con- 
tract, or  to  waive  the  defenses  belonging  to  it; ""  e.  g,  to  bring  it 
within  the  meaning  of  an  intervening  law  as  to  insolvent  debtors, 
which  was  not  applicable  to  the  original  note.'"'  But  the  drawer 
of  a  lost  draft  will  not  be  liable  on  a  "duplicate"  for  it,  if  be  has 
been  already  discharged  without  his  knowledge  by  the  holder's 
laches  as  to  the  original  draft."*  So,  if  the  maker  renews  a  note, 
which  has  been  altered,  without  notice  of  the  alteration."*  On  the 
other  hand,  where  a  note  is  made  payable  when  a  railroad  is  com- 
pleted, and  another  note  is  afterwards  substituted,  payable  at  a  cer- 
tain time,  it  will  be  a  waiver  of  the  condition  of  the  first  note.'" 
But  if  a  machine  is  sold  with  a  warranty,  and  a  note  is  given  for  it, 
the  renewal  of  the  note  will  not  be  conclusive  evidence  of  the  waiver 
of  a  claim  growing  out  of  the  prior  breach  of  warranty.'" 

Original  Consideration — Illegality. 

5  1584.  A  bill  of  exchange  given  in  renewal  is,  in  general,  sub- 
ject to  any  defense  based  upon  the  consideration  of  the  original 

ti*  Tbofflson  V.  Hester,  55  Miss.  656.      Aad  see  |  1534.  supra. 

"1  Osgood  V.  Toole.  1  Hun  (N.  Y.)  167. 

"s  Andrews  v.  Bank,  3  Allen  (Mass.)  313. 

"•Wood  V.  Lord.  51  N.  H.  448.  So,  obller,  Stracbn  Y.  Foss,  42  N.  H.  45; 
Kibbey  v.  Joues,  7  Bush  (Ky.)  213. 

100  Wlckenkamp  v.  Wickenkamp,  77  111.  !>2. 

m  Wymaa  v.  Fabens,  111  Mass.  77. 

"s  Benton  v.  Martin,  40  N.  Y.  ;H5.     See  S  111)1,  supra. 

luKraker  v.  CiilluD).  21  Kan.  5-"."i. 

"•Four  Mile  Val.  R.  Co.  v.  Bailo.v.  IS  Ohio  Si.  2iJS;  O'Oooald  T.  Railroad 
Co,  14  Ind.  250. 

t»o  Aultniflu  V.  Wheeler,  i'J  lona,  iHl. 
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bill"'     If  tbe  original  is  without  consideration,  and  is  therefore 
void,  the  renewal  will  be  so.^^^    But  it  has  been  held  that  an  exten- 
sion of  time  to  tlie  maker,  coupled  with  a  release  of  the  original  in- 
dorser,  will  even  in  such  case  be  a  good  consideration  for  the  re- 
newal.'*®    If    tbe   original  consideration   was  illegal,   the  defense 
may  be  set  up,  in  like  manner,  to  the  renewal,^'*  unless  the  renewal 
18  made  to  a  bona  fide  holder  of  the  original  note.'**     So,  fraud  in 
the  original  note  is  admissible  against  the  original  payee  as  a  de- 
fense to  the  renewal.'*^ 

But  if  a  note  made  by  A,  to  B.,  and  indorsed  by  C.  and  D.,  and 
afterwards  by  B.,  is  taken  up  by  a  bill  drawn  by  C.  on  D.,  and  ac- 
cepted by  D.,  thereby  releasing  A.,  the  defendant  in  a  suit  upon  the 
bill  cannot  go  into  the  consideration  of  the  original  note.^**  So, 
if  a  second  note  is  sent  by  the  indorser  of  the  first  note  to  his  in- 
dorsee for  the  purpose  of  renewal,  and  the  renewal  is  refused  by  the 
indorsee,  but  the  new  note  afterwards  purchased  by  him  from  the 
maker  with  full  notice,  he  cannot  deny,  in  an  action  upon  the  first 
note,  that  he  took  the  second  note  for  the  intended  purpose  of  a  re- 
newal.'** If,  however,  an  original  note  is  made  to  a  national  bank 
for  a  loan  by  the  payee  exceeding  the  legal  restrictions,  and  the 

7  3«  Hyndfl  t.  Hays,  25  Ind.  31.  If  the  original  consideration  Is  good,  it  sup- 
ports the  renewal.  King  v.  Doane,  139  U.  S.  166.  11  Sup.  Ct.  465.  If  it  fails. 
the  renewal  faUs.  Wheelock  v.  Berlteley,  138  lU.  153,  27  N.  E.  942;  Tyler  v. 
Anderson,  106  Ind.  185,  6  N.  E.  600;  Hooker  y.  Hubbard,  97  Mass.  175,  s.  c.  102 
Mass.  239.  So,  the  original  note  is  not  a  waiver  of  partial  failure  of  the 
original  agreement,  where  damages  were  claimed  and  reserved  at  the  time. 
Davis  Provision  Co.  v.  Fowler,  20  App.  Div.  626,  47  N.  Y.  Supp.  205. 

'»T  Hffl  V.  Buckminster,  5  Pick.  (Mass.)  391;   Royer  v.  Bank,  83  Pa.  St.  248;^ 
Turle  V.  Sargent,  63  Minn.  211,  65  N.  W.  349. 
'»«  Gatzmer  t.  Pierce,  13  Phila.  (Pa.)  88. 

73»  Holden  v.  Ccsgrove,  12  Gray  (Mass.)  216;  Alabama  Nat.  Bank  v.  Halsey, 

lOU  Ala.  390,  19  South.  522.     So,  if  void  for  coverture.    Union  Stock- Yards 

Nat,  Bank  v.  Coffman,  101  Iowa,  594,  70  N.  W.  693;    Comings  v.  Leedy,  114 

Uo.  4M,  21  S.  W.  804;   Continental  Nat.  Bank  v.  Clarke  (Ala.)  22  South.  988. 

But  renewal  by  the  widow  is  a  waiver.    Harrisburg  Nat.  Bank  v.  Bradshaw, 

ITS  Pa.  St.  180,  35  Ati.  629. 

T**  Calvert  v.  WUliams,  64  N.  C.  168. 

**^  Case  T.  Grim,  77  Ind.  565;  though  the  original  note  had  been  transferred, 
and  retransferred  to  the  payee.  Sawyer  v.  Wiswell,  9  Alien  (Mass.)  39. 
•«  Estep  V.  Burke,  19  Ind.  87. 
74a  Hooker  v.  Hubbard,  97  Mass.  175,  affirmed  in  102  Mass.  239. 
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amount  is  afterwardB  reduced  upon  a  renewal,  and  brought  within 
tlie  limits  of  the  law,  the  defense,  if  available  against  the  origioat 
note,  could  not  be  set  np  against  the  renewal  thus  purged.'** 


Usury  in  Origfinal  BilL 

§  1585.  The  renewal  of  a  note  will  not  remove  the  taint  of  usury 
from  the  original  instrument,'"  even  though  a  temporary  novation 
has  intervened,  and  is  followed  by  a  renewal  of  the  original  note,'** 
So,  a  note  given  for  the  balance  due  on  other  usurious  notes  iB  taintaJ 
with  usury;'"  and  the  original  usury  is  not  cured  by  giving  a  re- 
newal with  additional  parties.'**  Where,  however,  a  note  is  given  to 
a  guardian,  and  afterwards  assigned  to  the  ward,  and  a  renewal  given 
direct  to  the  ward,  the  maker  cannot  set  up  the  original  usury,'** 
But  where  the  original  note  is  made  to  A.,  and  by  him  transferred  to 
B.,  and  a  new  note  is  given  for  it,  and  mnde  payable  to  B,,  the  original 
usury  will  remain,  although  the  maker  would  be  estopped  from  set- 
ting it  up  against  a  bona  fide  purchaser.""*  And  although  on  the 
renewal  of  a  usurious  note  the  unlawful  excess  is  indorsed  as  paid 

"*  .Mien  v.  Bank,  23  Ohio  St.  97. 

n=Knapp  V.  Brlggs,  2  Allen  (ilasB.)  551:  National  Bank  of  Aubarn  v, 
Lewis,  75  N.  Y.  516;  reversing  10  Hun  (N.  Y.)  4«S;  Bank  of  Cadiz  v.  Slem- 
mons.  34  Oblo  St.  142;  House  v.  Davis,  W  111.  307;  King  v.  Trust  Co.,  57  .Ma. 
US;  McGee  v.  Long,  83  Ga.  IBS.  9  S.  E.  1107;  Harris  v.  Bressler,  119  111. 
471,  10  N.  E.  188;  Jones  v.  Hlder,  60  N.  H.  451i;  Jacks  v.  Nichols,  3  Sandf. 
Ch.  (N.  Y.)  313,  reversed  In  5  Barb.  (N.  X.)  :!8,  affirmed  in  5  N.  Y.  178;  fullon 
Bank  v.  Phoenix  Banl;,  1  Hall  (S.  Y.)  619;  Gate  v.  Bank.  86  Pa.  St.  303; 
Overholt  v.  Bank,  82  Pa.  St.  490;  Nalional  Bank  v.  Eyre.  62  Iowa,  114,  2 
N.  W.  095;  although  the  form  of  the  note  is  changed,  Mathewa'  Adm'r  v. 
Bank  (Va.)  27  S.  E.  609.  And  such  renewal  Is  therefore- not  a  valid  pay- 
ment to  bar  the  statute  of  liniltatloua,  liudd  v.  Bank,  78  Kj.  513;  and  the 
excess  paid  on  the  original  debt  can  be  deducted  upon  the  renewal.  Miller  v, 
Irwin,  83  Pa.  3t.  376. 

»*■  Archer  t.  McCraj,  59  Ga,  547. 

I"  Cottrell  V,  Southwlck,  71  Iowa,  50,  32  N.  W.  22. 

T.s  Riegel's  Appeal  (Pa.)  21  Cent.  Law  J.  137,  16  W.  N.  C.  221;  or  with  two 
of  the  three  original  parties,  Sieeel  v.  Harris,  48  Ga.  652. 

J»»  Stone  T,  McConnell,  1  Duv.  (Ky.)  54. 

TsoTreadwell  v.  Archer,  76  N,  ¥.  196,  reversing  Sherwood  v.  Archer.  10 
Hun  (N,  Y.)  73. 
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without  the  maker's  consent,  and  for  the  purpose  of  purging  the  note 
from  usury,  it  will  still  be  bad.^" 

If,  however,  a  bill  tainted  with  usury  is  renewed  after  repeal  of 
the  usury  law,  it  will  be  a  valid  instruments'^*    So,  a  note  which  Is 
executed  to  raise  money  to  take  up  a  former  note  is  not  a  renewal, 
although  the  parties  may  be  the  same,  and  will  not  be  affected  by 
ugury  in  the  origiual  note/*^'    So,  where  the  note  of  a  third  party  is 
giien  in  consideration  of  usury  already  paid  on  a  former  note,  it 
will  not  be  affected  by  the  taint  in  the  original  note.^^*    And  it  has 
been  held  that  the  parties  to  a  usurious  note  may  reform  their  con- 
tract, and  remove  the  original  taint  by  giving  a  renewal  for  that  pur- 
pose bearinjif  lawful  interest.^^'    And  an  accommodation  indorser 
may  take  up  a  note  which  the  maker  had  discounted  without  his 
knowledge  at  a  usurious  rate  of  interest,  and  take  from  the  maker 
a  valid  note  in  consideration  of  such  payment.''^'     So,  the  surety  on 
a  usurious  note  may  give  his  own  note  in  renewal,  for  a  valuable 
consideration  received  from  the  principal."^ 

T»i  NatioDal  Bank  v.  Eyre,  52  Iowa,  114,  2  N.  W.  905. 
T"  Flight  V.  Reed,  1  Hurl,  &  C.  703;   Story  v.  Kimbrough,  33  Ga.  21. 
Tss  Dewey  v.  Bell,  5  Allen  (Mass.)  105.    So,  if  the  usurious  note  is  paid  off, 
and  a  new  security  given.    Smith  v.  Stoddard,  10  Mich.  148. 
'»<  Smith  V.  Young,  11  Bush  (Ky.)  393. 
'»»  Gerlaugh  y.  Bassett,  20  Wis.  671. 
»«  Cassebeer  y.  Kalbfleisch.  11  Hun  (N.  Y.)  119. 
TIT  Tenny  y.  Porter,  61  Ark.  329,  33  S.  W.  211. 
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CHAPTER  XUL 


L  Tiii«  FOR  BRinaiNQ  Action. 
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1593.  Proof  by  Barred  Note— Pleading. 
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i  1C21.    Part  Payment. 

1622.    Payment  on  Collateral— Involuntary. 

1623.    Payment— How  Made. 

1624.    Payment— How  Proved— indorsement  by  Debtor. 

1625.    Indorsement  by  Holder. 

1626.    Part  Payment  by  Joint  Maker. 

1628.  —  Payment  by  Survivor— Executor. 

1629.    Payment  by  Indorser— Surety— Agent 

1630.  —  Payment— To  Whom  Made. 

Action  before  Maturity — On  Day  of  Maturity. 

S  1586.  Before  a  bill  matures;  no  action  can,  in  general,  be  brought 
upon  it.  And  this  applies  to  an  attachment  against  an  absconding 
debtor,^  or  to  a  common-law  action  against  a  party  who  had  declared 
himself  insolvent,*  or  to  a  bill  in  equity  to  set  aside  a  fraudulent  con- 
veyance." But  an  indorser  may  take  up  a  note  before  maturity,  and 
me  the  maker  at  once  for  fraud  in  inducing  him  to  sign  it.^  And,  in 
general,  a  plea  to  the  merits  is  a  waiver  of  the  objection  that  the  suit 
was  brought  too  sooa*^  And  a  judgment  rendered  on  a  note  cannot,  a 
fortiori,  be  questioned  collaterally  on  that  ground.* 

But  in  some  states  suit  may  be  brought  on  the  very  day  a  bill  falls 
doe,  after  refusal  of  payment  and  close  of  business  hours.''  And  in 
Massachusetts  it  has  been  held  that  a  writ  may  be  issued  against  the 
maker  on  that  day,  if  it  is  not  delivered  to  the  sheriff  until  the  next 
day."    An  accommodation  acceptor  may  begin  an  action  against  the 

iWieslnger  v.  Bank,  106  Mich.  291,  64  N.  W.  59;  Gordon  v.  Parmelee,  15 
Gray,  413;  Altmeyer  v.  Caulfleld,  37  W.  Va.  847,  17  S.  E.  409;  Jones  v. 
Brown.  167  Pa.  St  395,  31  Atl.  047. 

»  Donglas  v.  Bank,  97  Tenn.  133,  36  S.  W.  874. 

«  McGbee  v.  Bank,  93  Ala.  192,  9  South.  734;  Frelder  v.  Lieukauff,  92  Ala, 
160,  8  South.  758;  Evans  v.  Thornburg,  77  Ind.  IOC. 

*  Davison  t.  Farr,  18  Misc.  Rep.  124.  41  N.  Y.  Siipp.  170. 

*Fiore  v.  Ladd,  29  Or.  528,  46  Pac.  144. 
•Robertson  v.  Huffman,  92  Ind.  247. 
T  2  Daniel,  Neg.  Inst.  239;   2  Pars.  Notes  &  B.  461.    And  see  Story,  Prom. 

Wotes,  f  225;  Veazle  Bank  v.  Paulk,  40  Me.  109;  Coleman  v.  Ewing,  4  Humph. 

(Tenn.)  241;    Wilson  v.  Willlman,  1  Nott  &  McG.  (S.  C.)  440;    McKenzle  v. 

Ehffant.  9  Blch.  I-*aw  (S.  C.)  61;    Helse  v.  Bumpass,  40  Ark.  545.     So,  after 

refusal  at  3  p.  m.,  when  there  was  no  bank  in  the  place.    Ammidown  v. 

Woodman,  31  Me.  580. 
•Sutler  V.  Kimball,  5  Mete.  94;   although  it  would  be  premature  to  serve 
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drawer  on  that  daj,  altLough  the  bill  was  taken  up  bj  him  before  it 
matured;  since  the  drawer's  liability  arises  at  once  upon  payment  by 
such  acceptor  at  any  hour  on  the  day  of  maturity.*  If  a  demand  note 
is  not  entitled  to  grace,  the  holder  may  bring  suit  at  once  without 
further  demand."  But  if  a  note  is  entitled  to  grace,  an  action  brought 
on  the  day  it  is  due,  without  such  allowance  of  grace,  will  be  prema- 
ture," If  tlie  action  is  brought  on  the  day  the  note  becomes  due,  with 
grace,  it  must  appear  that  a  demand  of  paymeiit  had  been  already 
made  at  a  reasonable  hour,  or  that  the  action  was  not  begun  until 
after  the  close  of  banking  hours."  And  where  a  note  is  payable 
before  the  end  of  banking  hours,  as  has  been  held  to  be  the  case  with 
post  notes  of  a  bank,  suit  may  be  brought  after  the  close  of  such 
houi-s."  But  if  the  note  is  not  sliown  to  be  payable  at  bank  or  within 
bank  hours,  and  if  no  prior  demand  and  refusal  is  shown,  a  suit  begun 
at  3:30  p.  m.  on  the  last  day  of  grace  will  be  clearly  premature.^* 

In  New  York,  as  well  as  in  other  states,  an  action  cannot  be  begun 
on  the  last  day  of  grace,  even  after  bank  hours,  and  although  the  note 
is  payable  at  batik  and  payment  has  been  refused.'*  Where  an  action 
was  brought  at  12:01  a.  m.  on  the  last  day  of  grace  on  a  note  pay- 
able at  bank,  and  not  due  until  the  close  of  banking  hours,  nor  prc- 

«ucli  n-rit  eren  after  dusk  on  the  last  day  of  grace,  Estee  T.  Tower  102  Mass. 
05. 
"  Whitwell  V.  Brigbnm.  19  Pick.  117. 

10  Camnier  v.  Unirirau,  2  McCord  (S.  C.)  246:  so,  too,  a  dueblll.  Dews  t. 
Eastliam,  2  Verg.  ITeiin.)  4tl3;  3  Daniel,  Neg.  Inst.  243. 

•■  HintOD  V.  Duff,  11  C.  B.  (X.  S.)  724;  Hogan  v.  Cuyler,  8  Cow.  (N.  Y.) 
203;  Seatou  v.  ninnemnn,  50  Iowa,  31*5;  Cox  v.  Helnliardt,  41  Ter.  591;  or  od 
the  secoiid  day  of  grace.  Tlioniaa  t.  Shoemaker,  C  Walls  &  S.  (Pa.)  179;  but 
la  Texas  it  Is  s|itflcient  if  tlie  note  matures  penilenle  lite.  Ilignowitty  t.  Alex- 
ander, 2G  Tes.  Supp.  IffJ;   Culbertsou  v.  Oabeen,  29  Tes.  247. 

12  Veazie  Bank  v.  Winn,  40  He.  02. 

13  Staples  V.  Bank,  1  Mctc.  (Mass.)  43. 

11  Vandesande  v.  Chapman,  48  Me.  202. 

i  =  Smith  V.  AjleswoiUi.  40  Barb.  (N.  Y.)  104;  Oothout  v.  Ballotd,  41  Barb. 
(N,  Y.)  33;  Bevan  t,  Eldrldge,  2  Miles  (Pa.)  353;  Farmers'  Nat  Bank  t. 
Salina  Paper  Mfg.  Co.,  r^  Kan.  207,  48  Pac.  8G3;  Estes  t.  Tower,  102  Mas*. 
IS:  Wiesinger  t.  Bank,  lOC  Mlth.  2»1,  64  N.  W.  59;  Satcllfle  y.  HuinpUreys. 
TiS  N.  J.  Law,  42,  32  Atl.  700;  Hamilton  Gin  &  MIU  Co.  r.  Sinker,  Davis  & 
Co.,  "4  Tex,  SI,  11  S.  W.  1050.  So,  Kennedy  v.  Tbomas  [1894]  2  Q.  B.  7ti9: 
Wells  T.  Giles,  2  Gale,  209. 
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vioudy  dishonored^  it  is  plainly  premature.^*    And  in  many  states  an 
action  caniiot  be  brought  against  the  maker  of  a  note  at  any  hour  on 
the  last  day  of  grace.^^    And,  if  it  is  payable  one  day  after  date, 
suit  cannot  be  brought  on  the  day  after  it  is  made.**    In  states  where 
an  action  cannot  be  brought  on  a  note  on  the  day  it  falls  due,  the 
deiect  will  not  be  cured  by  a  judgment  taken  in  such  action  by  de- 
fault.**    On  the  other  hand,  where  a  note  is  payable  on  demand  and 
due  at  once,  it  has  been  held  that  a  suit  may  be  brought  on  it  at  any 
time.**    And,  where  it  is  payable  "on  or  before"  a  given  day,  suit  may 
be  brought  without  proving  a  previous  demand." 

Action  against  Indorser. 

§  1587.  The  indorser *s  liability,  being  conditioned  by  the  law  mer- 
chant on  notice  of  dishonor  properly  given,  has  been  said  not  to  com- 
mence until  such  notice  is  given,  w^here  there  is  no  excuse  or  waiver 
to  dispense  with  it.  But  action  may  be  begun  against  an  indorser 
immediately  after  mailing  the  notice  of  dishonor  to  him,^^  on  the  very 
day  the  note  becomes  due  and  is  dishonored.^^    It  has  been  held,  how- 

!•  Church  V.  Clark,  21  Pick.  (Mass.)  310.  So,  a  demand  at  8  a.  m.  will 
not  sustain  an  action  immediately  afterwards,  on  the  day  of  maturity.  Lunt 
T.  Adams,  17  Me.  230. 

i^Osbom  v.  Moncure,  3  Wend.  (N.  Y.)  170;  Bell  v.  Sackett,  38  Cal.  407; 
Benson  v.  Adams,  69  Ind.  353;  Wiggle  v.  Thomason,  11  Smedes  &  M.  (Miss.) 
452.  And  an  attorney  cannot,  therefore,  recover  costs  from  his  client  on  dis- 
<x>ntinuliig  such  suit.  Hopping  v.  Quin,  12  Wend.  (N.  Y.)  517.  So,  it  has 
been  held  that  an  Indorser  cannot  be  sued  on  the  last  day  of  grace.  Be  van 
T.  Eadridge,  2  MUes  (Pa.)  353. 

»»  Davis  V.  Eppinger,  18  Cal.  378;  Taylor  v.  Jacoby,  2  Pa.  St.  41>5;  Moore 
T.  HolUunan,  25  Tex.  Supp.  81. 

i»  Bandolph  v.  Cook,  2  Port  (Ala.)  286. 

20H1U  V.  Henry,  17  Ohio,  9.  So,  where  there  is  an  indefinite  agreement 
for  forbearance,  suit  may  be  brought  at  any  time  without  previous  demand. 
Finch  V.  Skilton,  79  Hun,  531,  29  N.  Y.  Supp.  925. 

iiDunkle  v.  Nichols,  101  Ind.  473;  but  not  until  after  the  day  named, 
Moore  v.  Horsley,  42  Ark.  163. 

22  2  Daniel,  Neg.  Inst  243;  2  Pars.  Notes  &  B.  462;  Coleman  v.  Ewing,  4 
Humph.  (Tenn.)  241.  And  the  indorser  cannot  plead  that  the  action  was 
begun  before  a  reasonable  time  had  elapsed  after  notice  of  dishonor  sent  him. 
Siggers  v.  Lewis,  1  Cromp.,  M.  &  R.  370,  4  Tyrw.  847. 

-'Greeley  v.  Thurston,  4  Me.  479;  Crenshaw  v.  McKiernan,  Minor  (Ala.) 
•.i95. 
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ever,  and  seeniB  to  be  the  rale,  in  England,  that  no  action  can  be 
begun  against  the  indorser  until  a  reasonable  time  has  passed  for 
him  to  receive  the  notice;'*  and  that  it  is  too  soon  to  bring  suit  on 
the  day  the  note  fallB  due,  after  prnfesting  it  and  sending  notice 
to  him  by  mail.°°  Where  the  notice  was  sent  on  the  last  day  of  grace, 
and  suit  begun  on  the  next  day,  before  the  notice  could  be  received, 
it  has  been  held  not  to  be  premature;  °*  although  in  the  same  state 
the  contrary  was  held,  where  the  suit  was  begun  on  the  day  of  mn- 
turity,  and  the  notice  given  to  the  notary  before,  bat  served  on  the 
indorser  i>er8onaIly  afterwards."  But  if  the  writ  is  delivered  to  the 
officer  before  the  notice  is  sent,  to  be  served  afterwards,  it  will  be 
snfflcient."* 

Action  on  Nonacceptance. 

§  1588.  Where  a  bill  is  dishonored  by  the  drawee's  refusal  to  ac- 
cept it,  an  action  lies  on  it  at  once,  without  waiting  for  the  day  named 
in  it  for  payment,  against  the  drawer '"  or  indorser. " 

But  where  the  indorser  promises  "to  pay  within  two  years,"  an  ac- 
tion will  not  He  against  him  bi-fore  the  end  of  such  time.*'  The  time 
for  payment  of  a  note  is  not,  however,  extended  by  a  stipulation  for 
interest  to  begin  at  a  day  named,  after  maturity  of  the  note;  and  an 
action  will  lie  meanwhile  on  dishonor  of  the  note  at  maturity,  such 
interest  not  being  included  in  the  judgment.'*     If  a  note  is  payable 

*«  CBBtrlque  v.  Bernabo,  6  Q.  B.  4!)6:  Siiiltli  v.  Bank,  5  Serg.  &  R.  <Pa.}  31S. 

3B  MuDclieBter  Bank  v.  FellowB.  28  N.  H.  302. 

»"Slied  T.  Brett,  1  Tick.  (Mass.)  401;  Flint  v.  Itogera,  15  ile.  67.  . 

ST  New  England  Bank  v.  Lewis.  2  Tick.  (Mass.)  125. 

s'Seaver  v.  Lincoln,  21  Pick.  tJliiss.)  2UT. 

i»  Benj.  Chalm.  Dig.  art.  4S;  2  Daniel,  Neg.  Inst.  3J4;  MUford  t.  "Maror. 
1  Doug.  55;  Bright  v.  Furrier,  3  Bnnows.  1GS7:  Watson  v.  Taryley,  18  How. 
517;  Sterry  v.  ItoblnsoD,  1  Day  (Couu.)  11;  Roosevelt  v.  Woodbull.  Antli. 
N.  P.  (X.  Y,)  50;  Watson  v.  Lorlng,  3  Mass.  5.'i7;  Weiaon  \.  Buck,  4  Johns.  (S. 
Y.)  144;  Wiullirop  t.  Pepoon,  1  Bay  (S.  C.)  408.  So,  by  slotute  In  Teias.  Bev. 
St,  art.  2t>4.  And  see  i  113(!,  supra.  But  this  suit  cannot  be  brouglit  on  pre- 
sentment and  protest  lor  better  security.  B  1H7,  supra.  Taan  v.  1*  Gaiix, 
1  Yeates  (Pa.)  201.    But  In  sucli  case  Interest  anil  (laiuages  are  not  recoverable. 

>»  Bnlllugalls  v.  Gloster.  3  East,  481;  Watson  v.  Lorlng,  3  Mass.  557;  Lenox 
V.  Cook,  8  -Mass.  400:  Morgan  v.  U'owles,  8  Mart.  0.  S.  (I^.)  730. 

"  Koutz  V.  Van  Cllef,  55  Cal.  345, 

»>Bllllngsley's  Adm'r  v.  Billiiigsley,  31  Ala.  513. 
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eonditionallj,  an  action  will  not  lie  until  the  happening  of  the  event 
named."  And,  in  general,  no  action  can  be  brought  upon  a  bill  or 
note  until  it  becomes  due  by  its  terms,  except  in  the  case  of  non- 
acceptance.** 

Maturity  of  Installments — Interest. 

§  1589.  Where  a  note  or  biU  is  payable  in  installments,  an  action 
will  lie  upon  each  installment  as  it  becomes  due.***  And,  if  it  is  se- 
cured by  a  collateral  mortgage,  the  mortgagee  will  be  entitled  to  pos- 
session of  the  land  on  default  of  an  installment.**  So,  a  mortgage 
securing  several  notes  may  be  foreclosed  when  the  first  falls  due,  and 
the  decree  nuiy  cover  others  which  have  matured  after  the  commence- 
ment of  the  action.*^ 

Where  the  interest  on  a  note  is  made  payable  annually,  an  action 
may  be  brought  to  recover  it  before  the  principal  is  due.**  And  a 
Bubsequent  action  for  the  principal  will  not  be  barred  by  a  judgment 
already  recovered  for  such  interest**  But  if  the  interest  is  payable 
annually,  with  an  option  to  the  maker  to  make  it  part  of  the  principal 
in  case  of  default,  no  action  can  be  brought  for  it  until  the  principal 
becomes  due.^*    If  the  principal  itself  becomes  due  at  the  holder's^ 

"  Grimison  v.  RusseU,  20  Xeb.  337,  30  N.  W.  249. 

S4  Although  It  Is  accompanied  by  a  warrant  of  attorney  to  confess  Judg- 
ment at  any  time.    Spier  y.  Ck)rU,  33  Ohio  St.  236. 

»»  2  Daniel,  Xeg.  Inst.  24-1.  And  see  §  1047,  supra.  Several  actions  lie,  a 
fortiori,  on  distinct  notes,  Klckerson  v.  Rockwell,  90  111.  400;  but,  as  to  a 
demand  note  securing  several  installments,  see  Siddall  v.  Rawcliff,  1  Moody 
ft  R.  263,  1  Cromp.  &  M.  487. 

St  Estabrook  v.  Moulton,  9  Mass.  25S. 

»T  Hanford  v.  Robertson,  47  Mich.  100,  10  N.  W.  125. 

"  Greenleaf  v.  Kellogg,  2  Mass.  5t>8;  Cook  v.  Wiles,  42  "Sikh,  439,  4  N.  W. 
1«9;  Bannister  t.  Roberts,  35  Me*.  75;  Walker  v.  Kimball,  22  111.  537;  Ray 
T.  Pease,  97  Ga.  618,  25  S.  B.  3(X);  Catlin  v.  Lyman,  16  Vt.  44;  Howes  v.  Ben- 
nett (Me.)  3  Atl.  661.  And  see  §  1048,  supra.  So,  as  to  interest  coupons, 
before  other  coupons  become  due.  Boyer  v.  Chandler,  IGO  111.  394,  43  N.  E. 
803. 

»»Sparhawk  t.  Wills,  6  Gray  (Mass.)  163;  Kurz  v.  Supplger,  18  111.  App, 
630;  Dulaney  t.  Payne,  101  111.  325. 

«•  Wood  T.  Whisler,  67  Iowa,  676,  25  N.  W.  847. 
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option,  on  default  in  the  iatereet,  the  bolder  may  bring  an  action  for 
[vincipal  and  interest,  after  notice  that  be  has  exercised  the  option,*' 

Action  against  Principal  Debtor. 

§  1590.  In  some  states  an  indorser  or  surety  cannot  be  sued  until 
an  action  is  first  brought  against  the  maimer  or  principal.  But  sucli 
an  action  has  been  held  not  to  be  necessary,  where  the  malter  is  Icnowu 
to  he  insolvent."  So,  a  delay  for  more  than  a  year  in  suit  against  the 
malier  has  been  held  f  o  be  excused  by  the  indorser's  request  and  prom- 
ise to  "stand  good  for  the  amount."  "  In  Texas,  the  statute  requires 
that  suit  be  brought  against  the  maker  or  acceptor  at  the  next  term 
of  the  court,  in  order  to  charge  indoisers  and  drawer.**  Such  suit 
ia  not  necessary,  however,  in  order  to  charge  the  acceptor  himself." 

Where  an  action  is  brought  by  a  surety  against  his  principal,  or  by 
an  indorser  against  the  maker,  he  must,  in  general,  have  first  paid  the 
note  himself.*'  But  where  the  indorser  has  agreed  with  the  maker, 
for  a  valuable  consideration,  to  pay  his  note,  and  is  afterwards  re- 
leased by  the  holder,  and  a  new  debtor  accepted  in  his  stead,  the  orig- 
inal maker  may  bring  an  action  against  the  new  debtor  for  nonper- 
formance of  his  agreement,  without  first  paying  the  note  himself,*' 

Bo,  where  the  maker  gives  a  collateral  mortgage  to  indemnify  an 
indorser,  such  mortgage  may  be  foreclosed  before  the  note  is  paid  by 
the  indorser.*'    And  suit  may  be  brought  on  a  collateral  note  held  by 

«i  Dean  v.  Applegarlh,  65  Cal.  301,  4  Pac.  375.  And  see  |  KMT,  supra,  and 
I  ISM.  Intra. 

41  Clark  V.  Youns,  1  Crauch,  ISl,  In  Virginia.  So,  In  Indiana.  Couch  T. 
Bank,  04  lud.  92,    And  see  i  931  et  seq.,  supra. 

*3  Davis  y.  Leitzman,  70  Ind.  275. 

*i  Smith  V.  Herbert's  Adio'r,  30  Tex.  669;  Rer.  St.  art.  262.  But  the  maker 
or  acceptor  must  be  sued  at  tbe  first  or  (If  gciod  cause  for  delay  Is  sbown)  at  4he 
second  term  ot  court,  in  order  to  Hx  the  Ilal>l]|ty  of  otber  parties.  Id.  And  In 
ALABAMA  there  Is  a  similar  requirement  as  to  nonuegotlable  lustmmenta 
/Code.  %i  1778-17812)1  but  this  Is  not  a  statute  of  limitation,  McClelland's  Adm'r 
V.  Slauter,  30  Tes.  407.    And  see  i  S3T>.  supra. 

oBut  an  accommodation  acceptor  ma.v  require  tbe  bolder  to  sue  at  once 
«n  maturity.    Van  Alstyne  t.  Sorley,  32  Tex.  518. 

<«Boriim  T.  Beed,  73  Mo.  461. 

*i  Sopp  V.  Fairclolb,  70  Ga.  000. 

oHapgood  T.  Wellington,  13U  Mass.  217.    As  to  suits  on  collateral,  see  | 
1677,  intra. 
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a  creditor,  ^when  it  matares,  without  first  resorting  to  the  original 
debtor  for  payment/*  So,  an  agreement  in  a  collateral  mortgage, 
postponing  its  foreclosure,  will  not  suspend  the  holder's  right  to  sue 
on  the  note  secured  as  soon  as  it  becomes  due."* 


Statute  of  Limitations — Fraud. 

§  1591-     The  statute,  limiting  the  time  within  which  actions  upon 
personal  contract  and  for  personal  property  may  be  brought,  dates  in 
Great  Britain  from  t'.e  year  1623.'^*    This  statute  does  not  destroy  the 
debt,  but  simply  bars  the  remedy  after  the  time  limited.*^'    And,  in- 
dependent of  the  statute,  a  note  will  be  presumed  to  be  paid  after  a 
lapse  of  20  years."'    The  statute  of  limitations  is  available  in  answer 
to  a  proof  of  debt  under  a  petition  in  bankruptcy."^    And,  although 
not  strictly  applicable  to  proceedings  in  equity,  it  is  adopted  there 
also  as  a  general  rule  of  procedure.*^*    And  where  equity  and  law  pro- 
f-ednres  are  blended,  as  in  Mississippi,  it  may  be  set  up  by  demurrer  to- 
a  bUl  in  equity.**    So,  where  a  creditors'  bUl  is  filed  to  enforce  an 
implied  trust  in  the  proceeds  of  a  note  held  by  a  surety  for  his  indem- 
nity, and  transferred  by  him  to  the  defendant,  the  remedy  will  be 
barred  by  the  statute,  unless  fraud  is  alleged,  although  the  complain- 

*•  Llshy  y.  O'Brien,  4  Watts  (Pa.)  141. 
•0  Sweeney  t.  Bixler,  60  Ala.  539. 

»i  Byles,  BUls,  343;  Chit.  BUls,  683;  21  Jac.  I.  c.  16;  3  &  4  Wm.  IV.  c.  42. 
s2  Byles,  Bms,  344;  2  Edw.  Bills  &  N.  §  967;  2  Pars.  Notes  &  B.  631;  Quan- 
tock  V.  England,  5  Burrows,  2628,  2  W.  Bl.  703;  Williams  v.  Jones,  13  East, 
450;  Chappie  t.  Durston,  1  Cromp.  &  J.  1;  Mavor  v.  Pyne,  2  Car.  &  P.  91. 
And  collateral  afterwards  given  for  "subsisting**  debts  would  include  a  note 
that  was  barred,  but  still  unpaid.  Townsend  t.  Tyndale,  165  Mass.  293,  43' 
N.  E.  107. 

•>  Byles,  Bills,  364;  Duffield  y.  Creed,  5  Esp.  52;  although  the  maker  is 
a  nonresident,  Sanderson  v.  Olmsted,  2  Pin.  (Wis.)  224;  but  the  presumption 
of  payment  may  be  rebutted  by  death  of  the  drawer  in  the  midst  of  war  and 
by  other  circumstances,  Hopkirk  v.  Page,  2  Brock.  20,  Fed.  Cas.  No.  6,697. 

»*Ex  parte  Dewdney,  15  Ves.  479;    although  the  objection  could  not  be 
taken  by  a  stranger,  Swayne  v.  Wallinger,  2  Strange,  746. 

»»  Johnson  v.  Smith,  2  Burrows.  961;  Prince  v.  Heylin,  1  Atk.  493;  in  anal- 
ogous cases,  at  least,  Stackhouse  r.  Barnston,  10  Ves.  466. 
»•  McXair  v.  Stanton,  57  Miss.  298. 
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ant  avers  that  the  trust  bad  only  come  to  his  knowledge  within  two 
jearB.*' 

But  the  statute  will  not  run  against  an  action  brought  to  recover 
an  overpayment  made  by  mistake  upon  a  check,  which  was  discovered 
and  fraudulently  concealed  by  the  defendant,"  So,  in  general,  where 
the  cause  of  action  has  been  fraudulently  concealed  from  the  plaintifF, 
unless  be  had  ample  means  of  knowledge,  with  the  exercise  of  ordinary 
prudence."  So,  an  action  will  lie  upon  a  fraudulent  promise  of  the 
maker,  by  moans  of  which  he  obtained  possession  of  the  note  and  kept 
it  until  it  was  barred  by  the  statute."  But  if  the  plaintiff  in  such  case 
elects  to  sue  on  the  note  itself,  on  discovery  of  the  fraud,  as  on  a  lost 
note,  he  will  be  barred  by  the  ordinary  limilation."  Where  a  bank 
pays  a  forged  check,  and  the  forgery  is  not  discovered  by  it  until  more 
than  six  years  after,  it  may  still  sue,  as  we  "have  seen,  for  the  recovery 
of  the  money  paid.'*  So,  if  a  note  is  renewed  by  forgery  without 
the  knowledge  of  the  accommodation  maker,  and  the  fraud  is  not 
discovered  for  some  time,  it  has  been  held  fliat  the  maker  will  remain 
liable  on  the  original  note  for  six  years  after  the  fraud  is  discov- 
ered.** 

Statute  Bars  Set-Off. 

§  1592.  Id  order  to  bar  a  set-off  pleaded  by  the  defendant,  the  same 
period  of  six  years  must  have  expired  before  the  action  is  brought.'* 
And  the  defendant  cannot  be  depiived  of  his  set-off  by  the  plaintiff's 

»'  Martin  v.  Bnnk,  31  Ala.  115;  Brunaon  v.  Ballou.  70  Iowa.  34.  29  X.  W. 
T&l;  or  Trom  tbe  time  wheo  the  plalDtllT  lenma  that  the  surely  claims  to  bare 
already  accounted.  Wolf  v.  Wolf.  97  Iowa,  279,  66  N.  W.  170. 

oe  Mnnufaoturers'  Nat.  Bank  v.  Ferry,  144  Mass.  313,  11  N.  E.  81.  In  an 
«qiilt.ihle  actlou  to  correct  a  mistake,  the  statute  runs  from  the  time  when 
ft  should  have  been,  with  orUlnory  care,  discovered.  Gould  v.  Emerson,  160 
Mass.  438.  35  N.  E.  10G5. 

•  "  McKowD  V.  Whltmore,  31  Me.  448.  So.  by  statute,  la  INPLXXA  (Horner's 
Rev.  St.  i  .100),  and  MA SS.VCHL" SETTS  (Pub.  St.  c.  107.  i  14).  And  see  | 
1596,  lafra. 

•0  Cockrill  V.  Hall.  05  Cal.  32G,  4  Pao.  33;  Civ.  Code,  H  1709.  1710. 

•  I  Miles  V.  Berry,  1  Hill  (S.  C.)  296. 

"  Bank  of  British  North  America  v.  Mercbaots'  Nat.  Bank,  91  N.  Y.  106, 
affirming  48  N.  Y.  Snper.  Ct.  1. 

•»  Itwin  V.  Freeman,  13  Grant,  Ch.  (U,  C.)  465, 
•*  Bylea,  Bills,  348;  Walker  v.  Clements,  16  Q.  B.  ll>4&. 
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discontinuing  his  action  after  setoff  pleaded,  and  beginning  a  fresh 
action  after  the  set-off  had  become  barred  by  the  statute.*'    But 
where  actions  on  account  are  barred  in  five  years,  and  actions  on  notes 
in  six.  an  account  between  the  parties  to  a  note  in  the  maker's  favor 
may  be  barred  as  a  set-off  after  the  five  years,  although  action  will 
still  lie  on  the  note.**    The  statute  of  limitations  may  be  pleaded  to  a 
set-off,*'  but  the  right  to  plead  it  may  be  waived  by  an  absolute  prom- 
ise to  pay.** 

If  a  note  is  paid  with  the  proceeds  of  the  discount  of  a  new  note 
made  by  the  same  parties,  and  the  original  note  is  surrendered,  a  new 
debt  is  created,  for  which  an  action  will  lie  from  the  date  of  the  new 
note;  and  such  action  may  be  maintained  within  one  year  from  that 
time  against  the  stockholders  of  a  corporation,  under  a  statute  limit- 
ing such  actions  to  one  year.*°  But  a  similar  action  does  not  arise 
by  the  renewal  of  a  note  given  for  goods  purchased,  and  the  statute  will 
run  in  such  case  from  the  time  when  the  goods  were  sold  J* 

Proof  by  Barred  Note — ^Pleading. 

§  1593.  Even  where  a  note  is  outlawed,  it  may  still  be  admitted 
as  evidence  of  the  debt  under  the  money  counts,^^  or  as  evidence  of 
the  amount  due  on  a  collateral  mortgage,  which  the  creditor  began  to 
foreclose  before  the  note  fell  due.^^    Ho,  suit  may  be  brought  on  an 

•»  Parsons  v.  Crabb,  34  U.  C.  Q.  B.  13G,  31  U.  C.  Q.  B.  4;i5. 

••Stanwood  v.  Smith,  3  111.  App.  647.  In  ILLINOIS  a  set-oflf  may  be 
pleaded,  although  barred  against  any  plalutifl*  when  cause  of  action  accrued 
before  It  was  barred,  but  not  as  against  a  bona  fide  assignee  of  a  negotiable 
instrument  assigned  before  maturitj*.     Hurd's  Rev.  St.  c.  83,  §  17. 

•7  And  the  running  of  the  statute  against  the  set-off  is  not  stayed  by  the 
bankruptcy  of  the  maimer,  against  whom  it  is  offered.  Harwell  v.  Steel,  17 
Ala.  372.  But  in  Massachusetts,  at  the  suit  of  an  Insolvent  payee,  debts  due 
more  than  six  years  before  action,  and  less  than  six  years  before  the  plaintiff's 
insolTency,  may  be  set  off.    Parlter  v.  Sanborn,  7  Gray,  191. 

••Amonett  v.  Montague,  75  Mo.  43;  but  a  request  by  a  surety  for  time  is 
not  a  waiver,  §  924,  supra. 

•»  Fisher  v.  Marvin,  47  Barb.  (N.  Y.)  159. 

''•  Jagger  Iron  Co.  v.  Walker,  70  X.  Y.  521. 

Ti  Michael  v.  Tuttle,  37  Mich.  502. 

'*  Cheney  v.  Woodruff,  20  Neb.  124,  29  N.  W.  275;   Cheney  v.  Janssen,  20 
Neb.  128,  29  N.  W.  289. 
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account  for  which  the  creditor  took  a  note,  although  the  note  itself 
had  then  become  barred  bj  the  statute."  After  judgment  is  ren- 
dered on  the  note,  the  note  is  merged  in  the  judgment,  and  the  stat- 
nte  runs  from  that  time  upon  the  judgment  debt," 

In  Great  Britain,  since  the  rulen  of  4  Wm.  lY.,  the  statute  must  iiv 
all  cases  be  specially  pleaded.'"  Tlie  defendant  should  plead  "that  the 
action  did  not  accrue  within  six  years,"  "  and  not  "that  the  defend- 
ant did  not  undertake  within  six  years."  ^'  And.  if  a  aet-oft  is  pleaded, 
the  statute  of  limitations  must  be  replied  specially."  And  such  rep- 
lication admits  the  alleged  set-off,  and  only  raises  -the  question  whether 
it  accrued  within  the  six  years.'* 

"What  Law  Governs. 

§  1594.  In  general,  the  statute  of  limitations  of  the  place  where  the 
suit  is  brought  is  the  only  one  to  be  considered,'*     But  if  a  surety  is 

'"  McGulre  T.  Bidwell,  C4  Tex.  43. 

;*  HopkinB  T.  Stoul,  6  Bush  (Ky.)  37D;  and  a  blU  of  exchange  founded  on 
siicb  Judgmeut  Is,  Id  like  manner,  taken  out  of  tlie  operatioo  of  the  statute. 
(.'hem  V.  Lamar.  3S  On.  Wl. 

'■  Byles,  Bills,  344;  2  nnniel.  Neg.  Inst.  245;  Chappie  r.  Durston,  1  Cromp. 
&  J.  1,  overruling  Anon.,  1  Salk.  278.  Tills  was  formerly  held  to  be  unneces- 
sary where  it  appeared  by  the  declaration  that  the  action  was  begun  too  laie. 
Brown  v.  Hnncoclc,  Cro.  Car.  115.  But  a.  dlBTerent  rule  was  afterwards  set- 
tled upon  even  In  such  cases.  I.ee  v.  Itogers,  1  Lev.  110;  Gould  v.  Johnson. 
2  Salk.  422,  2  lA.  Baym.  838;  Hawklnga  v,  Blllliend.  Cro.  Car.  4«4;  Puckle 
V.  Moor.  1  Vent  191. 

'•Byles,  Bills,  3G3:   Clilt.  Bills.  CS5;  .Toasclyn  v,  Lader,  10  Mod.  294. 

'^Thls  belnf;  Insufficient,  if  the  contract  Is  still  executory.  Gould  v.  John- 
son. 2  Salk.  422,  2  lA.  Dayni.  S3S. 

T<  Chappie  T.  Durston,  1  Cromp.  &  J.  1, 

T»  Byles,  Bills,  363;  Chit.  Bills,  01)7;  Gnio  v.  Cnpern,  1  Adol.  &.  E.  102.  3 
Nev.  &  M.  863. 

"oBenJ.  Chalm.  Dig.  nrt  252:  2  Daniel,  Neg.  Inst.  245;  Story.  Bills,  |  100. 
Bank  of  U.  S.  T.  Donnally.  8  Pet.  SGI;  Murray  v.  Fisher.  5  Lans.  (N.  Y.)  98: 
Darling  v.  Hitchcock,  28  V.  C.  Q.  B.  460,  25  U.  C.  Q.  B.  463;  Hetvey  v. 
Pridham,  11  U.  C.  C.  P.  320.  And  sec  i  rA.  supra.  Although  the  Instrument 
would  be  barred  by  the  statute  of  Umltntlons  where  It  was  made  payable. 
Sawyer  v,  Macaulay.  18  S.  C.  513.  But  see,  contra.  If  It  could  have  been 
Bued  and  was  already  barred  in  the  place  where  It  was  made.  Hervey  v. 
Jacques.  20  U.  C.  Q.  B.  3G6.  In  MAINE,  effect  Is  gi^-iu  to  foreign  statutes  of 
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and  comj^elled  to  pay  a  judgment  in  New  Hampshire,  altliough  he 
would  haTe  been  relieved  by  the  statute  in  Vermont,  he  may  bring 
an  action  in  Vermont  against  his  co-surety  for  contribution.®*  But, 
where  jiidgm^it  bas  been  recovered  in  Illinois  on  a  note  barred  by  the 
statute  in  Wisconsin,  it  has  been  held  that  a  court  of  equity  in  Wis- 
consin will  enjoin  its  collection  there.®* 

In  general,  a  foreign  statute  of  limitations  is  no  defense.®'    If  the 
maker  leaves  the  state  where  the  note  is  made  and  payable,  before  it 
becomes  barred  there,  it  has  been  held  that  it  can  still  be  sued  on 
in  another  state,  if  not  barred  by  its  statute.®*    But  the  courts  of 
Upper  Canada  have  recognized  and  enforced  the  statute  of  limita- 
tions of  Lower  Canada  in  the  case  of  a  note  made  and  payable  there 
between  parties  who  resided  in  Upper  Canada,  but  who  met  in  Lower 
Canada  after  its  maturity,  and  could  have  sued  and  been  sued  there.®* 
The  statute,  being  one  that  relates  to  the  remedy,  may  be  changed 
even  as  to  existing  contracts,  provided  the  remedy  is  not  thereby  at 
once  destroyed.®®    And  the  time  for  bringing  suit  on  a  note  may  be 
extended  by  the  statute,  after  it  has  become  due,®^  or  even  after  it  is 
barred.®*     But  such  statutes  are  not  retrospective,  unless  expressly 

limitation  in  favor  of  residents  of  tlie  foreign  state.  Laws  1885,  c.  376.  But 
this  does  not  apply  to  bar  a  creditor  residing  in  Maine.  MacNicbol  v.  Spence, 
83  Me.  87,  21  Atl.  748. 

•1  Aldrich  v.  Aldrich,  56  Vt.  324. 
««  Brown  v.  Parker,  28  Wis.  21. 

•s  Carpentier  v.  Mintum,  6  Lans.  (N.  Y.)  5G.  Altliough  both  parties  were 
residents  of  such  foreign  state,  wliile  the  statute  was  running.  Crocker  v. 
Arey,  3  R.  I.  178.  In  England  the  courts  will  not  enforce  a  foreign  statute, 
anless  it  affects  the  right  of  action  itself.  Huber  v.  Stelner,  2  BIng.  N.  C.  202, 
2  Scott,  304;  Harris  v.  Quine,  L.  R.  4  Q.  B.  G53. 

•♦  Adams  v.  Kelly,  20  Cent.  Law  J.  209.    But  see  §  1612,  Infra, 
ss  Although  the  note  was  subsequently  transferred  to  a  nonresident    Sher- 
iff v.  Holcombe,  13  TJ.  0.  C.  P.  590,  2  U.  C.  Err.  &  App.  516. 

^*  Biscoe  V.  Anketell,  28  Miss.  361;  West  Feliciana  R.  Co.  v.  Stockett,  13 
Smedes  &  M.  (Miss.)  395.  Although  it  reduces  the  time  to  a  few  months. 
George  v.  Gardner,  49  Ga.  441.  But  It  is  unconstitutional  where  a  reason- 
aide  time  is  not  allowed  on  existing  contracts.  Carr  v.  Robinson,  8  Bush 
(Ky.)  260. 

•7  Bennett  v.  Bevard,  6  Iowa,  82. 

••Maltby  t.  Cooper,  Morris  (Iowa)  59;   McKinney  v.  Springer,  8  Blackf. 
and.)  506. 
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made  bo  by  their  terma.'*    And  a  statute  pasaed  betweeo  the  makiDg 
of  a  note  and  the  time  it  becomes  due  will  not  affect  it.'° 

American  and  Foreign  Statutes. 

5  1595.  The  time  for  bringing  suit  upon  a  bill  or  note  is  variourfv 
fixed  by  statute  in  different  countries  and  in  the  different  states, — 
at  two,"  three,"  four,"  five,'*  six,"  ten,*'  or  fifteen  years.**     On 

*"  Bytes,  Bills,  3C0;  Jackaon  v.  Woolle.v,  27  Law  J.  Q.  B.  +48;  Fenwlck  v. 
Plillllps.  3  Mete.  {Ky.)  '87;  and.  If  the  Cormet  statute  Is  repealed  without  a 
KaTinK  <'lnuse,  tbe  new  statute  would  run  de  novo  on  a  noti>  which  the  former 
statute  had  almost  barred.     I'orsytU  v.  Ripley,  2  G.  Greene  (Iowa)  181. 

00  Means  t.  Harrison.  114  III.  248,  2  N.  E.  04.  But  see  Black  v.  Swanson, 
49  Ga.  424,  wliere  the  statute  included  debts  "accruing"  at  a  date  which  fell 
between  the  making  and  the  maturity  of  the  note, 

»'  AKGKNTIXE  itEVUBlAC  (Code  Com.  art.  S44);  BIl.VZIL  (Code  Com. 
art,  .■S2):  fltUGUAT  (Code  Com,  art.  SO'J);  IITJNGAIIY  (Esch.  Law.  |  204), 

»=  J[.VKYLANn  (Pub.  Gen,  Laivs,  ait.  r>7,  i  1);  XORTH  CAROLINA  (Code. 
i  155);  AUSTRIA  (Exeh.  Law,  arts,  77.  100);  GERMANY  (Eich.  Law,  arts, 
77,  100):  SWEDEN  lExch.  Law.  i  7G),  So,  In  SWITZERI,AND  (Ohtig.  B, 
SCt-SO."!),  as  against  ihe  acceptor,  the  time  being  much  sliorier  as  against 
drawer  and  Indorsers. 

»s  CALIFORXIA  (Code  Civ,  Proc,  j  337);  TEX.^S  IRev,  St.  art,  3205).  So. 
on  bills  of  exchange  reckoning  from  maturity.  CHILI  (Code  Com.  art.  Ttili; 
COLt>MBIA  (Code  Com.  art,  ."ill);  COSTA  RICA  (Code  Com.  art.  30i):  ECUA- 
DOR (Coile  Com.,  as  In  "Siinin");  PKIIU  (Code  Com.  art.  510):  SALVADOK 
(Code  Com.  art,  .■'i2(»):  SPAIN  iCode  Com.  art.  557);  or  from  date  of  protest. 
MEXICO  (Code  Com.  art.  4*57);  or  from  date  of  payment  by  indorser,  CHILI 
(Code  Com.  arts.  701-703), 

»«  ARIZONA  (I,^ws  laSl.  p.  74);  .ARKANSAS  (Sand.  &  H.  Dig.  i  4827): 
FLORIDA  (Rev.  St.  {  1204);  KANSAS  (Gen.  St.  c.  115.  f  12);  KENTUCKY 
(Ky.  St.  i  2515).  the  statute  not  ajipiylng  to  a  note  in  the  hands  of  Ihe  original 
payee,  Caldwell  v.  Eviius,  5  Bush  (Ky.)  380;  LOUISIAN.i  (Rev.  Civ.  Code, 
art  .%'HO);  NEBRASKA  (Comp,  St.  5  .5000);  VIRGINIA  (Code,  !  2920),  So. 
on  bills  reckoning  from  dale  of  protest,  in  DENMARK  (Excb.  Law,  {  73i: 
or  of  last  legal  demand.  BELGIUM  (Code  Nap.);  PRANCE  (Code  Com. 
art.  !.•<!»;  GREECE  (CiMle  Nap,):  HAYTI  (Code  Nap.  It  180);  ITALY  (Code 
Com.  art.  282);  SAN  DOMINGO  (Code  Nap.):  TURKEY  (Code  Nap.  « 
146);  VENE7.UEL.A.  (Code  Com.  art.  OU).  So.  l>etween  drawer  and  acceptor 
Who  pays  without  funds,   or  i-etnscs  payment  with   funds.   In  CHILI    (Code 

"  See  note  S5  on  following  page. 
•«  See  uote  'JO  on  following  piifo. 
»i  Sep  note  !)7  Oil  following  page. 
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t]ie  continent  of  Europe  the  action  is  generally  of  a  summary  charac- 
ter, and  mast  be  brought  within  a  short  time  after  protest.    In  Great 
Britain  the  act  provides  for  summary  proceedings  on  bills  within  six 
montha  after  maturity.** 

Exoeptions  for  Nonsuit,  etc. 

§  1596.  Many  statutes  provide  for  an  extension  of  time,  where 
judgment  (in  an  action  brought  within  due  time)  has  been  reversed  or 
arrested,  or  judgment  of  nonsuit  entered.**  So,  in  case  of  reversal 
or  arrest,***  or  reversal,***  or  nonsuit,  dismissal,  or  discontinuance 

Com.  arts.  7C»3.  764).  So,  as  against  drawer  and  indorser,  if  the  acceptor  had 
funds.  In  PORTUGAL  (Code  Com.  art  423),  the  time  being  extended  in  other 
<^ases  to  30  years. 

»»AI.ABAMA  (Code,  §  2615);  COLORADO  (MiHs'  Ann.  St.  §  2000);  CON- 
NECTICUT (Gen.  St.  §  1371);  DELAWARE  (Rev.  Code,  c.  123,  §  8);  GEOR- 
GLV  (Civ.  Code.  S  3767);  MAINE  (Supp.  Rev.  St.  c.  81,  S  82);  MASSACHU- 
SETTS (Pub.  St.  e.  197,  §  1);  MICHIGAN  (How.  Ann.  St.  §  8713);  MINNE- 
SOTA (Gen.  St.  §  5136);  MISSISSIPPI  (Ann.  Code,  §  2737);  NEVADA  (Gen. 
Sr.  f  3644);  NEW  HAMPSHIRE  (Pub.  St.  c.  217,  §  3);  NEW  JERSEY  (2  Gen. 
St  p.  1974,  i  S);  NEW  MEXICO  (Comp.  I^ws,  §  1862);  NEW  YORK  (Code 
Civ.  Proc.  §  382);  OREGON  (Code  Civ.  Proc.  §  6);  PENNSYLVANIA  (Dig. 
p.  1213,  $  19);  RHODE  ISLAND  (Gen.  Laws,  c.  234,  §  3);  SOUTH  CARO- 
LINA  (Code  Civ.  Proc.  §  112);  TENNESSEE  (Shannon's  Code,  §  4472);  VER- 
MONT (V.  S.  I  1190);  WISCONSIN  (Sanb.  &  B.  Ann.  St.  §  4222).  So,  in 
GREAT  BRITAIN,  by  21  Jac.  I.,  c.  16. 

♦•ILLINOIS  (Hiird's  Rev.  St.  c.  83,  §  16);  INDIANA  (Horner's  Rev.  St.  § 
293);  IOWA  (Code,  ft  3447);  MISSOURI  (Rev.  St.  §  6774);  WEST  VIRGINIA 
^Code,  c.  104,  §  6).     So,  in  HOLLAND  (Exch.  Law,  art.  207). 

*'  OHIO  (2  Bates*  Ann.  St.  §  4980). 

»»  18  &  19  Vict.  c.  67. 

••One  year  in  ARKANSAS  (Sand.  &  H.  Dig.  §  4841);  ILLINOIS  (Hiird's 
Rev.  St  c  83,  §  25);  MISSOURI  (Rev.  St.  §  6784);   NORTH  CAROLINA  (Code, 

I  16Q. 

!••  AI^BAMA  (Code,  §  2806);  COLORADO  (Mills'  Ann.  St.  §  2917);  CON- 
NECTICUT (Gen.  St.  §  1386;  but  where  suit  is  against  executor  or  admin- 
istrator,  six  months);    DELAWARE   (Rev.   Code,   c.   123,   §   15);    FLORIDA 


!•!  Six  months  in  MAINE  (Rev.  St.  c.  81,  §  91);  one  year  in  CALIFORNIA 
<Gode  Civ.  Proc.  §  355);  KANSAS  (Gen.  St.  c.  95,  §  17);  NEVADA  (Gen.  St. 
I  3655);  NEW  HAMPSHIRE  (Pub.  St.  c.  217,  §  9);  OHIO  (Bates*  Ann.  St.  § 
4991);  OREGON  (Code  Civ.  Proc.  §  6);  SOUTH  CAROLINA  (Code  Civ.  Proc. 
I  125);  WISCONSIN  (Sanb.  &  B.  Ann.  St.  §  423o). 
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only,"*  or  dismJBsat  of  the  original  action  for  want  of  juriadiction."" 
Bo,  in  case  of  the  unavoidable  abatement  of  the  original  action  for 
any  cauee,'*'  or  of  abatement  by  tbe  death  of  a  party.^'*  So,  where 
an  mjiinctioD  has  been  granted,  or  any  statutory  prohibition  prevents 
the  action,  the  running  of  such  injunction  or  prohibition  nill  not  be 
included  as  part  of  the  time  limited."'*  And  the  appointment  of  a 
receiver  for  an  insolvent  corporation  has  a  like  effect.'*' 
Most  statutes  of  limitations  recognize  and  except  the  natural  dis- 

(Rev.  BL  i  1284.  reversal  ouly);  MASSACHUSETTS  iTub.  St.  c.  197,  i  13i; 
MICHIGAN  (2  How.  Ann.  St.  j  8723);  MINNESOTA  (Gen.  St  |  &15J); 
MISSISSIPPI  (Ann.  Code.  !  275<>);  NEW  JERSEY  (2  Geu.  St.  p.  1978.  |  26); 
NEW  YORK  (Code  Civ.  Proc.  i  405);  PENNSYLVANIA  (Dig.  p.  1213.  i  21); 
RHODE  ISLAND  (Gen.  Laws.  c.  234.  i  »);  TENNESSEE  (Shannon's  Code,  | 
444C);  VERMONT  (V.  S.  {  1214);  VIRGINIA  (Code,  i  2934);  WEST  VIR- 
GINIA (Code.  c.  104,  i  1»). 

i«>Slx  months  In  GEORGIA  (Civ.  Code,  I  3786'). 
,  "»  Three  months  In  KENTUCKY  (Ky.  SL  i  K>45). 

"B*  Six  months  In  IOWA  (Code,  i  3455):  MAINE  (Rev.  St.  c.  81.  t  91).  So. 
In  CONNECTICUT  (Geu.  St.  i  ISSMJ).  If  against  an  esec-utor  or  ndinlnlatrator, 
and  otherwise  for  one  year.  So.  for  one  year  in  COI/>liADO  (Mills'  Ann.  St. 
i  2917);  DELAWARE  (Rev.  St.  c.  123.  |  15);  KANSAS  (Gen.  St.  c.  95.  i  17); 
MASSACHUSETTS  (Pub.  St.  c.  197.  i  13);  MICHIGAN  (How.  Ann.  St.  | 
8723);  MISSISSIPPI  (Ann.  Code,  i  275G);  OHIO  (2  Bates'  Ann.  St.  |  4991); 
RHODE  ISLAND  (Gen.  Laws,  e.  234,  i  9);  VERMONT  (V.  S.  i  1214);  VIR. 
OINLA  (Code,  {  2934);  WEST  VIRGINIA  (Code,  c.  IW.  i  19).  So,  for  five 
years  In  INDIANA  (Horner's  Rev.  St.  i  299).  And  tlie  dismissal  of  an  ac- 
tion because  of  an  atc-ldcntal  omlsBlon  of  ilie  clerli  to  enlor  it  aeasiinahly  on 
the  docket  Is  within  the  Massachusetts  atatnte.  Allen  v,  Snwtelle,  7  Gray, 
166. 

lot  One  year  In  ARKANSAS  (Sand.  &  H.  Dig.  If  4S42.  4843);  MASSA- 
CHUSETTS (Pub.  St  c.  197,  f  13);  MISSOURI  (Rev.  St.  H  0785.  tilSRr. 
MISSISSIPPI  {Ann,  Code.  |  2750);  in  CONNECXTICUT  (Gen,  St.  i  1386),  ex- 
cept where  suit  originally  brought  against  executor  or  administrator,  slK 
months. 

iDo  ALABAMA  (Code.  {  2(»5);  ARKANSAS  (Sand.  &  H.  Dig.  |  4844): 
CALIFORNIA  (Code  Civ.  Proc.  i  350);  II.,LINOIS  (Hurd'a  Kev.  St.  C.  83.  i 
23);  IOWA  (Code,  i  3458);  KENTUCKY  (Ky.  St.  {  2544);  MINNESOTA 
(Gen.  St.  i  5151);  MISSISSIPPI  (Ann.  Code,  |  2r58a):  MISSOURI  (Rev.  St. 
g  6787);  NEVADA  (Gen.  St.  i  3G56);  NEW  YORK  (Code  Civ.  Proc.  |  40C); 
NORTH  CAROLINA  (Code,  S  167);  OREGON  (Code  Civ.  Proc.  i  20);  SOUTH 
CAROLINA  (Code  Civ.  Proc.  j  120);  TENNESSEE  (Shannon's  Code,  £  4447); 
VERMONT  (V.  S.  t  1212);   WISCONSIN  (Saub.  &  B.  Ann.  St  i  «36). 

I"  Ludlngton  v.  Thompson,  4  App.  DIv.  117,  38  N.  T.  Supp.  768. 
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abilities  whicli  prevent  the  bringing  of  suit;  and  many  statutes  pro- 

vide  that,  where  several  causes  of  disability  concur,  all  must  cease 

before  the  statute  will  begin  to  run.*®*    It  is  also  provided  in  some 

states  that  the  action  is  barred  if  the  cause  of  action  arose,  and  is 

barred,  in  another  state.^®*^    In  Nevada  the  statute  makes  a  distinction 

between  liabilities  accrued  out  of  the  state  and  those  which  accrue 

in  the  state,  limiting  the  former  to  two  years  or  less,  according  to 

the  time  when  they  became  due.^^^    A  similar  statute  in  Ck)lorado  has 

been  construed  not  to  apply  to  a  note  given  in  Colorado  for  a  debt 

which  had  accrued  in  Wyoming,  notwithstanding  a  promise  made  in 

Wyoming  to  pay  it.**^     There  was  formerly  a  similar  statute  in  Uli- 

nois  also,  which  no  longer  exists.^ *^ 

It  is  provided  in  some  states  that,  where  an  action  is  brought  on 
the  ground  of  a  fraud  which  has  been  concealed  from  the  plaintiff's 
Imowledge,  action  may  be  brought  within  six  years  after  discovery 

i»»  ALABAMA  (Code,  i  2637);  KENTUCKY  (Ky.  St.  §  2538);  MINNESOTA 
(Gen.  St.  I  5153);  MISSOURI  (Rev.  St.  §  6790);  NEVADA  (Gen.  St.  §  3658); 
NEW  YORK  (Code  Civ.  Proc.  §  409);  NORTH  CAROLINA  (Code.  §  175); 
OREGON  (Code  Civ.  Proc.  i  23);  SOUTH  CAROLINA  (Code  Civ.  Proc.  §  128); 
TENNESSEE  (Shannon's  Code,  §  4450);  WISCONSIN  (Sanb.  &  B.  Ann.  St. 
I  42;t^iK  But,  when  the  statute  once  begins  to  run,  no  subsequent  disability 
will  afterwards  interrupt  Its  running.  BenJ.  Chalm.  Dig.  art.  253;  2  Pars. 
Notes  &  B.  646. 

io»  ALABAMA  (Code,  §  2625);  CALIFORNIA  (Code  Civ.  Proc.  §  361), 
imlehs  held  by  a  citizen  of  California  from  its  maturity;  ILLINOIS  (Hurd's 
Rev.  St.  c.  83,  I  20);  INDIANA  (Horner's  Rev.  St.  §  297);  IOWA  (Code,  § 
;ur»2>:  KANSAS  (Gen.  St.  c.  95,  §  16);  KENTUCKY  (Ky.  St.  §  2542);  MASSA- 
CHUSI-nTS  (Pub.  St.  c.  197.  §  11);  MINNESOTA  (Gen.  St.  §  5146);  MISS- 
!.<.*^1I*I'I  (Ann.  Code,  S  2754);  NEBRASKA  (Comp.  St.  S|  5608,  5611);  NE 
VAI>A  (Gen.  St  §  3662);  NEW  YORK  (Code  Civ.  Proc.  §  390),  unless  held 
by  a  citizen  of  New  Yorlt  from  its  maturity;  OHIO  (Bates'  Ann.  St.  §  4990); 
<iRE<:ON  (Code  Civ.  Proc.  §  26);  TENNESSEE  (Shannon's  Code,  §  4480),  if 
rarty  to  be  charged  was  a  resident  of  such  foreign  state  when  the  right  of 
acUon  accrued;  TEXAS  (Rev.  St.  §  3374,  as  to  immigrants);  VIRGINIA  (Code 
St  2933);    WEST  VIRGINIA  (Code,  c.  104,  §  18). 

110  NEVADA  (Gen.  St.  $  3661).  But  this  limitation,  which  was  formerly 
&ix  months,  was  held  not  to  apply  to  a  note  signed  in  another  state,  but  deliv- 
ered in  Nevada,  Read  v.  Edwards,  2  Nev.  262;  although  it  applied  to  a  note 
payable  in  Colorado  or  Nevada,  Wilcox  v.  Williams,  5  Nev.  206. 

m  Hawse  v.  Burgmire,  4  Colo.  313. 
112  Campbell  y.  Harris,  30  111.  395. 
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of  the  fraud."*  But  in  Connecticut,  when  tbe  maker  of  a  negotiable 
note  givPB  the  holder  notice  in  writing  that  it  waa  obtaitied  from  him 
by  conspiracy  or  fraud,  action  muBt  be  brought  witliin  six  months 
after  it  isdne,  or  within  one  year  after  notice."* 

DuebUla  and  Oertiflcstes — Bank  Notes — Coupons. 

g  15d7.  The  statute  of  limitatiouB  applies,  in  general,  to  all  sim- 
ple contracts,  whether  negotiable  or  not.  Thus,  it  will  run  against 
a  duebill  from  its  date."'  And  such  bill  is  held  in  Louisiana  to  be 
a  promissory  note,  within  the  meaning  of  the  statute."'  But  in  Con- 
necticut, although  a  promise  of  payment  is  implied  by  law,  a  duebill 
Is  held  not  to  be  a  nonnegotiable  note,  within  the  meaning  of  tbe 
statute."^ 

The  statute  of  limitations  also  affects  certificates  of  deposit;  but  it 
runs  against  such  certificate  only  from  demand  of  payment."'  In 
Wisconeiii,  however,  certificates  of  deposit  are  held  to  be  in  effeii 
negotiable  demand  notes,  and  the  statute  runs  from  the  time  of  issue 
without  demand."' 

In  general,  a  bank  bill,  being  intended  for  indefinite  circulation,  is 
not  subject  to  the  sfatute  of  limitations  either  against  the  first  or  sub 
sequent  holders. '°*     But,  when  bank  notes  are  no  longer  ia  circula 

lis  MASSACHl'SETTS  (Pub.  St  e.  137,  S  14);  Ml.SSISSIPPI  (Add.  Co.Ii\ 
I  2Ua).     So,  In  NEW  YORK  (Code  Civ.  Proc.  |  382).    And  see  i  IDOl.  siiprji, 

11*  CONNECTICUT  (Gen.   St.   S   1373), 

iiBGuigoard  v.  Purr,  i  llkli.  Lnw  (S.  C.)  1S4;  Btirues  v.  Gnrvey.  4  Kan. 
&S5. 

ii«  Warden  v.  Sterne,  22  Ln.  Ann.  2S.  overruling  Garland  v.  Scott,  15  I-a. 
Ann.  143.  So,  a  dneblll  paynble  In  current  funds  subject  to  draft  at  CO  days 
'fipearing  v.  Succesflon  of  Zailiarie,  20  La.  Ann,  496.  Or  a  written  request  tc 
pay  "as  part  payment  of  a  note  I  hold  against  you."  Ko1>lel)nud  v.  TUorne. 
21  La.  Ann.  611.  So,  a  receipt  for  a  certain  amount,  "to  be  paid  wbeu  called 
upon."     Bnylls  v.  Nasb,  28  La.  Ann.  5!)0. 

in  Currier  v.  rj>ckwood.  40  Conn,  349. 

n»  Howell  V.  Adams,  IS8  N.  Y.  314.  So,  wbere  the  certificate  Is  payable 
witb  inipieiit.  Payne  v.  Gardiner,  1^0  N.  Y.  146;  or  from  maturity  If  payable 
on  a  given  day,  Baker  v.  Leland.  0  App.  D!v.  36,'i.  41  N.  Y.  Supp.  SO!);  or 
Irom  date.  If  payable  "on  return  of  tbls  certlfiintc,"  Curran  v.  A^'llter,  68  Wis. 
16.  31  N.  W.  705. 

I"  Curran  v.  Witter,  68  Wis.  IC,  31  X.  W,  705. 

11V2  Daniel,  Neg.  Inst.  ii91;  2  Pars.  Notes  &  B.  643.  Aud  tlils  Is  provided 
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tion  and  reissued,  they  are  liable  to  be  barred  by  the  statute  like  other 
Dotes.**^ 

An  interest  conpon  is,  in  like  manner,  barred  by  the  statute;  but 

coupons  attaclied  to  a  bond  will  not  be  barred  until  the  statute  has 

run  against  tbe  bond.^**    If,  however,  they  have  been  detached  and 

negotiated  separately,  the  statute  will  run  against  them  from  their 

maturity,  and  not  from  that  of  the  bond.^-* 

Xdmitatioii  of  Checks — Sealed  Notes. 

I  1598.  Tbe  statute  runs  against  a  check  on  a  bank  from  the  time 
payment  is  demanded.^'*  But  where  a  check  was  not  presented  for 
ten  yearsy  and  the  drawer  had  no  funds  in  bank  at  the  time  of  giving 
the  check,  or  for  more  than  six  years  afterwards,  it  was  held  that  the 
amount  became  due  immediately  from  the  drawer  without  presentment 
of  the  check,  and  that  an  action  against  him  on  the  check  was  there- 
fore barred  within  six  years  from  its  date.^^*^  The  right  of  action 
upon  a  certified  check  is  subject,  in  like  manner,  to  the  bar  of  the 

by  statute  In  ALABAMA  (Ckxle,  $  2639).  except  as  to  a  bank  in  liquidation  two 
years  from  notice;  ARKANSAS  (Sand.  &  H.  Dig.  §  4839);  CALrlFORNIA 
(Code  Civ.  Proc.  §  348);  MAINE  (Rev.  St.  c.  81,  §  86);  MASSACHUSETTS 
a»Db.  St  c.  107,  $  6);  MICHIGAN  (How.  Ann.  St.  §  8716);  MISSISSIPPI 
«Ann.  Cbde,  §  2758);  MISSOURI  (Rev.  St.  §  6792);  NEW  YORK  (Code  Civ. 
Proc  §  393);  NORTH  CAROLINA  (Code,  §  174);  SOUTH  CAROLINA  (Code 
Civ.  Proc.  I  129);   TENNESSEE  (Shannon's  Code,  §  4476);   VERMONT  (V.  S. 

1  12i>2);  WISCONSIN  (Sanb.  &  B.  Ann.  St.  §  4230).  So,  in  New  Hamp- 
shire, as  to  an  action  against  stockholders.  Billiard  v.  Bell,  1  Mason.  243. 
Fed.  Cas.  No.  2,121.  And  the  date  is  no  evidence  of  the  time  of  issue.  Dough- 
erty V.  Bank,  13  Ga.  287;  Long  v.  Bank,  81  N.  C.  41.  And  the  statute  would 
run,  not  from  the  date,  but  from  the  reissue  of  the  note,  Greer  v.  Perkins,  5 
Humph.  (Tenn.)  588;  or  from  demand  and  refusal,  Farmers*  &  M.  Bank  v. 
White.  2  Sneed  (Tenn.)  482. 

121  Johnston  v.  Talley,  60  Ga.  540;    Kimbro  v.  Bank,  49  Ga.  419. 

i»2  City  of  Lexington  v.  Butler,  14  Wall.  282;    Meyer  v.  Porter,  65  Cal.  67, 

2  Pac.  884;  Philadelphia  Trust,  Safe-Deposit  &  Insurance  Co.  v.  Philadelphia 
&  E.  R.  Co.,  160  Pa-  St.  590,  28  Atl.  960. 

i2»  aark  v.  Iowa  City,  20  Wall.  583. 

n*  Cowing  v.  Altman,  71  N.  Y.  435;  Viets  v.  Bank,  101  N.  Y.  563,  6  N.  B. 
457.  affirming  31  Hun,  484.  They  are  included  in  the  statutory  limitation  for 
bills  of  exchange.     Rogers  v.  Durant,  140  U.  S.  298,  11  Sup.  Ct.  754. 

1"  Brush  v.  Barrett,  82  N.  Y.  400,  affirming  16  Hun,  409. 
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statute.'"  But,  where  a  loan  has  been  made  by  means  of  the  lender's 
check,  the  statute  will  run  against  an  action  for  the  loan,  not  from  the 
date  of  the  check,  but  from  the  date  of  obtaining  the  money  on  it.'" 
In  many  states  a  distinction  is  still  made  between  notes  or  other 
instruments  under  seal  and  unsealed  notes,  as  to  time  for  bringing 
action."'  In  Connecticut,  contracts  under  seal  and  uounegotiable 
notes  may  be  sued  upon  at  any  time  within  seventeen  years,  or  within 
four  years  after  the  end  of  any  personal  disability  of  the  bolder.'^' 
In  Arkansas,  action  on  a  sealed  note  must  be  brought  within  ten 
years,  the  limitation  as  to  others  being  five  years.""  In  Georgia  the 
statute  runs  for  twenty  years  upon  a  sealed  note.'*'  But  a  note  does 
not  become  a  sealed  instrument,  as  to  the  statute  of  limitations,  by 
reason  of  a  collateral  warrant  under  seal  to  confess  judgment  given 
at  the  same  time."* 

liimitation  of  Attested  Notes. 

S  1599.  In  several  of  the  New  England  states  a  longer  period  is 
allowed  for  bringing  an  action  on  notes  signed  by  an  attesting  wit- 
ness.'"    In  Maine  it  has  been  held  that  the  lapse  of  the  statutory 

i2<See  I  e4G,  supra.  But  see  Girard  Bank  v.  Bank  of  Peon  Tp.,  39  Fa. 
SL  92. 

1"  Garden  v.  Brnce.  L.  E.  3  C.  P.  300.  Or  from  the  time  when  the  payee 
learned  that  there  were  no  funds  to  meet  it  Bethell  v.  Bethell.  34  Ch.  Dlv. 
561. 

"s  So,  Garner  v.  Toney,  107  Ala.  352,  18  South.  101. 

is»  CONNECTICUT  (Gen.  St.  S  1370).  But  not  so  a  guanmt;  Indorsed 
on  a  nonnegotiahle  uote.    Ciiriipnter  v.  Tiiompson,  60  Conn.  407,  34  Atl.  1(G. 

150  Dyer  v.  GIU.  32  Ark.  410;  Foster  v.  Jett,  20  C.  C.  A.  C70,  74  Fed.  878. 
But  see  !  71,  supra. 

151  Boiiner  v.  Metialt,  58  Ga.  2.10.  But  tbe  note  must  not  only  have  a 
■enl.  but  recite  that  It  is  senled,  Chambers  r.  KiugBberry,  68  Ga.  828;  Gover 
T.  Cliauiberlain,  83  Va.  2S6,  5  S.  E.  171;  while  in  MISSISSIPPI  tbe  recital  in 
the  note  Is  enough,  although  no  seal  Is  put  on  tor  several  days,  McOarle;  v. 
Board.  58  Miss.  483. 

13=  Walrod  V.  Hanson,  23  Wis.  393. 

1"  VEnMONT,  14  years;   MAINE  and  MASSACHUSETTS,  20  years.    But 
this  did  not  extend  to  an  unwitnessed  Indorsement    Seavey  v.  Coffin,  61  Me. 
221.    And  see  {  68.  supnu 
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twenty  years  in  sach  case  is  a  conclusive  bar,  and  not  a  mere  pre- 

sumption.^'*      And,   under  the  present  statute,  an  action  may  be 

brought  ior  money  had  and  received  on  an  attested  note  during  the 

whole  time  in  ^which  an  action  would  lie  on  the  note  itself.^  ^'^    The 

Massachusetts  statute  has  been  held  to  cover  an  attested  order  for 

the  payment  of  money,^^**  but  not  a  nounegotiable  note.^"^    An  action 

may  be  brought  in  Massachusetts  by  the  indorsee  of  an  attested  note 

in  the  name  of  the  payee  after  the  lapse  of  six  years,  and  within  the 

statutory  twenty  years.^^^    And  the  assignee  of  an  insolvent  payee 

has  the  benefit  of  the  enlarged  limitation."®    The  Maine  statute  has 

been  held  not  to  apply  to  notes  payable  in  work;  ^*^  or  to  a  note  for 

''1200,  and  such  other  sums  as  may  arise  as  additional  premium";  ^*^ 

or  to  an  attested  promise  to  pay  a  note;  ^**  or  to  a  note  in  which  the 

promise  to  jxay  is  conditional.^**    So,  a  memorandum  as  to  payment 

of  interest,  attested  by  a  witness  at  the  foot  of  a  note  and  to  the  left 

of  the  maker's  signature,  will  not  make  it  an  attested  note.^**    And 

although  the  maker  signs  a  note  with  the  printed  word  "Witness" 

upon  it  in  presence  of  an  attorney,  who  intends  to  sign  it  as  a  witness, 

but  does  not  sign  it  until  afterwards,  and  then  signs  it  without  the 

134  Pulsifer  V.  Pulsifer,  66  Me.  442.  But  tlie  presumption  might  formerly 
be  rebutted  by  a  new  promise  or  acknowledgment  Howe  v.  Saunders,  38 
Me.  350. 

135  MenrUl  v.  Merrm,  63  Me.  78.  In  KENTUCKY,  a  note,  being  an  express 
proDiSse,  was  a  specialty,  but  not  so  an  Indorsement  or  a  bill  of  exchange. 
Clark  V.  Schwlng,  1  Dana,  333. 

n«  Almy  V.  Winslow,  126  Mass.  342. 

i»T  Sibley  V.  Phelps,  6  Gusb.  (Mass.)  172;  Moore  v.  Edwards,  167  Mass. 
74.  44  N.  B.  1070. 

"»  Rockwood  V.  Brown,  1  Gray  (Mass.)  2G1.  And  although  the  indorse- 
ment was  more  than  six  years  after  the  maturity  of  the  note.  Stanley  v. 
Kempton,  30  Me.  118.  But  see,  contra,  In  MA SSACHr SETTS,  Frye  v.  Barker, 
4  Pick.  382.  And  a  holder  by  deliveiT  without  indorsement  from  the  paye6  is 
not  within  the  statute.    Houghton  v.  Mann,  13  Mete.  128. 

i3»  Pitts  V.  Holmes,  10  Cush.  (Mass.)  1)2. 

140  Dennett  v.  Goodwin,  32  Me.  44. 

1*1  Lime  Rock  Ins.  Co.  v.  Hewett,  GO  Mo.  407. 

1*2  Toung  V.  Weston,  39  Me.  492;  Bunker  v.  Ireland,  81  Me.  519,  17  Atl. 
706. 

i*a  Chapman  t.  Wight,  79  Me.  505,  12  Atl.  546. 

X44  Trustees  of  Parsonage  Fund  in  Fryeburg  v.  Osgood,  21  Me.  176. 
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conseut  or  knowledge  of  the  maker,  and  not  in  Lis  preeence,  it  will  not 
be  an  attested  note.'*' 

Limitation  of  Collateral  Security. 

§  ICOO.  A  rollateral  lien  may  be  enforced  where  an  action  for  the 
debt  wonld  be  barred.'"  Thus,  a  note  may  be  barred,  and  not  the 
mortgage  wliicli  secures  it,"'  The  debt  represented  by  the  note  re 
mains  in  sui'h  case  with  the  mortgage,  although  the  statute  has  dis- 
charged the  remedy  on  the'note,'**  and  although  the  mortgage  was 
indorsed  with  a  promise  "to  pay  on  the  same  condition  as  the  within 
as  per  note  of  this  date."  '*•  So,  an  action  will  lie  on  a  covenant  to 
pay  contained  in  a  collateral  mortgage,  after  the  note  secured  by  it  is 
barred."" 

In  New  Hampshire  the  statute  puts  a  note  secured  by  mortgage  on 
the  same  footing  as  to  the  statute  of  limitations  as  tlie  mortgage  it- 
self, and  tlie  note  is  not  barred  until  the  mortgage  is  barred.'"  On 
the  other  hand,  in  ntinois  and  some  other  states  the  mortgage  is 
treated  as  a  mere  incident  of  the  note,  and  is  put  on  the  same  footing 
and  barred  when  the  note  is  bari-ed,""     And,  if  the  note  is  taken  out 

I4D  Smtth  r.  Dunham,  8  PIch.  (Mass.)  246. 

J««Bj-les.  Kills.  J-J5;   SiM-ars  t.  Hartly.  3  Esp.  81. 

■  iTCerney  v.  I'liwlot.  m  Wis.  2C2,  28  N.  W.  183;  Hayea  t.  Frey,  54  Wis. 
M>3.  11  N.  W.  (KKS;  Klsber'a  Kx're  t.  Mossman.  11  Ohio  St.  42;  Myer  v.  Beal. 
5  Or.  130;  WIlliiDson  v.  Fluwera,  37  Miss.  579;  Cheney  v.  Stoae.  2!)  Fed.  ys:., 
Deumth  v.  Bank,  8D  Md-  315,  37  Atl.  2C(!;  Webber  v.  Ryan,  54  MlcL.  70.  ID 
N,  W.  751. 

""Thayer  v.  Mano,  10  Pick.  (Mass.)  535.  Althoiigli  the  mortf^nge  coiilii 
not  have  become  barred  by  the  existing  statute.  Joy  v.  Adams,  26  Me.  330. 
But  no  action  will  He  after  foreclosure  for  any  deBclency  that  may  remain  on 
the  note,  Belknap  v.  Gleason,  11  Conn.  159;  nor  for  a  personal  decree  in  the 
foreclosure,  Barnt  v.  Kcnnlcutt,  57  Mich.  268,  23  N.  W.  808. 

n»Grlnnell  v.  Baxter,  17  Pick.  (Mass.)  386. 

Hit  Karnshaw  v.  Stewart,  04  Md.  513,  2  Atl.  734;  Dlnolny  v.  GnTln.  4  Apji. 
DlT.  298,  39  N.  T,  Supp.  485. 

i«i  Alesander  v.  Whipple,  45  N.  H.  G02;  Gen.  Laws,  p,  511,  {  5;  Meredith 
Bridge  Sav.  Bank  v.  Ladd,  40  N.  H.  459.  But  the  act  only  applies  as  agaiDst 
the  mortgage,  and  will  not  atFect  a  surety  on  the  note  who  was  not  a  party 
to  the  mortgage  subsequently  given  by  the  father  of  toe  principal  maker. 

15!  Emory  v.  Keighan,  &4  111.  543;  Medley  v.  Elliott.  62  lU.  532;  Lord  t. 
Morris,  18  Cal.  482;  McCarthy  y.  White,  21  Cal.  405;  Leut  y.  Shear,  26  CaJ. 
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o!  tlie  vtatmte  by  bringing  suit  upon  it,  it  will  save  the  mortgage 
also."*  In  Kentucky,  where  a  note  is  secured  by  a  vendor's  lien,  the 
lien  goes  -with  the  note,  and  is  barred  by  the  same  dday.*** 


limitation  agrainst  the  State — ^Decedents'  Estates. 

§  1601.  The  statute  of  limitations  does  not,  in  general,  affect  the 
ripht  of  the  state  to  bring  suit  at  any  time  on  a  bill  or  note.""  But 
this  immuDtty  does  not  belong  to  counties  or  other  municipal  corpora- 
tions.^** 

M  the  payee  dies,  the  statute  will  run  against  his  personal  represent- 
atiTes  only  from  the  date  of  letters  granted  after  the  bill  had  ma- 
tured."^ And  many  statutes  give  additional  time  for  suit  by  the 
executor  or  administrator  of  the  person  originally  entitled,^*®  tlie 

Mil;  Wood  V.  GoodfeUow.  43  Cal.  185;  Sehiiiuoker  v.  Sibeit,  18  Kan.  1(M; 
City  of  Fort  Scott  v.  Schiilenberg.  22  Kan.  049;  Blackwell  v.  Barnett,  r>2  Tex. 
326.  So,  In  Oregon,  Allen  v.  O'Donald,  28  Fed.  lY.  If  some  of  the  secured 
notes  are  barred,  and  others  are  not,  the  mortgage  can  only  be  foreclosed  as 
to  the  latter.  Grattan  v.  WIgghis,  23  Cal.  16.  And  if  a  note  Is  barred  as 
to  some  makers,  and  not  as  to  others,  it  can  only  he  foreclosed  against  the 
latter.  Low  v.  Allen,  2C  Cal.  141. 
"»  Ebom  V.  Cannon's  Adm'rs.  .'52  Tex.  231. 

i*«  Yeates  v.  Weeden,  6  Bush,  438;   Tate  v.  Hawkins,  81  Ky.  577. 
'-*2  Par??.  Notes  &  B.  (M>3;    or  against  the  commissioners  of  the  sinking 
fund.  Hill  T.  Josselyn,  13  Smedes  &  M.  (Miss.)  507;   or  upon  a  note  made  to 
the  clerk  for  property  sold  by  order  of  the  court,  atid  therefore  in  the  custody 
of  the  law,  Tyner  v.  Fenner,  4  Lea  (Tenn.)  409. 
>-«St  Charles  Co.  v.  Powell,  22  Mo.  5*25. 

isTByles.  Bills,  ^46;  BonJ.  Chalni.  Dig.  art.  253;  Chit.  Bills,  085;  Murray 
r.  Bast  India  Co.,  5  Bam.  &  Aid.  204. 

"•Six  months  after  death  in  ALABAMA  (Code,  §  2(?32);  CALlFOUNL\ 
(Code  ClT.  Proc.  §  353).  One  year  after  death  in  ARKANSAS  (Sand.  &  IT. 
Dig.  i  41^10);  COLORADO  (Mills'  Ann.  St.  §  291(5);  CONNECTICUT  (Gen.  St. 
f  1388).  One  year  after  letters,  ILLINOIS  (Hurd's  Bev.  St.  c.  83,  §  19);  MIN- 
XK80TA  (Gen.  St  |  5148);  MISSISSIPPI  (Ann.  St.  §  2753;  Bissinger  v.  Law- 
son,  57  Miss.  36);  NEVADA  (Gen.  St.  §  3093);  NEW  YORK  (Code  Civ.  Proc. 
I  402);  NOUTH  CAROLINA  (Code,  §  164);  OREGON  (Code  Civ.  Proc.  g  18); 
J^rTH  CAROLINA  (Code  Civ.  Proc.  §  123);  TEXAS  (Rev.  St.  art.  a'W58). 
Unlett  executor  or  administrator  sooner  appointed,  and  in  that  case  until 
tliea,  WISCONSIN  (Sanb.  &  B.  Ann.  St.  i  4ZU).  Six  months  after  notice  of 
appotntment  of  representative  in  MAINE  (Rev.  St.  c.  81,  §  92).  In  RHODE 
I$<L^KD  the  statute  applies  if  the  plaintiff  die  within  GO  days  of  the  end  of 
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effect  of  Buch  a  statute  being  to  suspend  tbe  runniDg  of  the  statute 
of  ItmitatioDB  until  tlie  letters  are  granted."" 

Manv  statutes  provide  also  for  an  extension  of  time  tn  case  of  the 
death  of  the  paity  liable  to  be  sued.'*"  In  Indiana,  where  the  statute 
allowed  eighteen  montbs  to  bring  suit  after  the  maker's  death,  aud 

the  statutory  time  (Geu.  Laws,  c.  2.t4,  |  8);  and  in  IOWA,  if  the  pUUniltr  die 
withtn  one  year  of  the  end  oC  that  time  (Code,  i  3t54).  One  year  after  letters 
In  KENTUCKY  (Ky.  St.  jl  2o26,  2027) ;  but  Dot  over  four  years  after  limitation. 
Eighteen  months  after  death  in  INDIANA  (Horner's  Hey.  St  {  2aS).  Two 
.Tears  nfter  death,  If  plalnlirt's  death  occur  before  or  within  30  days  of  thi- 
end  of  the  period  of  limitation,  MAINE  (Rev.  St.  c.  81.  8  02);  MICHIGAN 
iHow.  Ann.  St.  {  872-.').  Two  years  after  letters  in  MASSACHUSETTS  (Pub. 
St.  c.  197,  i  12);  VERMONT  (V.  S.  {  1213);  Ave  years  after  death  in  VIII. 
GIKIA  (Code,  |  2fi32);  WEST  VIRGINIA  (Code,  c.  1()4,  {  IT),  If  Interval  of 
more  than  five  years  occurs  between  death  and  quallQcatlon  of  represent&tJTe. 
Under  the  Massachusetts  law,  suit  may  he  brought  by  the  payee's  rcpreseuta- 
tive  wlthiu  two  years  after  letters,  on  the  maker's  estate,  although  more  than 
two  years  after  his  own  letters.  Converse  t.  Johnson,  140  Mass.  20,  14  N.  E. 
025.    But  the  converse  is  not  true.    Hill  v.  Mister,  5  Alien,  27. 

js»  Cool;  V.  Reynolds,  58  Miss.  243. 

i»oSi.t  months:  AL.\BAMA  (Code,  j  2632);  CALIFORNIA  (Code  Cir. 
Proc.  5  353);  NEW  JERSEY  (2  Gen.  St  p.  lOTti,  S  16).  One  year;  ILLINOIS 
(Kurd's  Hev.  St  c.  S3,  i  19);  MINNESOTA  (Gen.  St  S  5148);  MISSISSIPPI 
(Aim.  Code,  I  2753);  NEVADA  (Gen.  St  i  3653);  NORTH  CAROLINA  (Code, 
i  104);  OREGON  (Code  Civ.  Proc.  |  18);  TENNESSEE  (Shannon's  Code,  | 
4451);  TEXAS  (Rev.  St  art.  33G»);  WISCONSIN  (Sanb.  &  B.  Ann.  St  i  4234); 
RHODE  ISL.\NU  (Gen.  Laws,  c.  234,  I  8),  if  death  within  60  days  of  hmita- 
tlon.  Two  years:  FLORIDA  (Bct.  St  i  12S4).  Until  letters  Issued,  Id 
SOUTH  CAROLINA  (Code  Civ.  Proc.  i  J23).  In  KENTUCKY  (Ky.  St.  f 
2528),  If  there  are  no  represcutatlTes,  and  the  suit  is  against  the  heirs,  two 
years  are  allowed;  otherwise,  tbe  six  months  during  which  suit  Is  stayed. 
Davis'  Adm'r  v.  Auxlcr  (Ky.)  41  S.  W.  767.  Eighteen  months  In  IND1AN.\ 
(Horner's  Rev.  St  j  21)8);  NEW  YORK  (Code  CIt.  Proc.  }  403).  Two  years. 
If  defendant  die  within  30  days  ot  tbe  limitation  period:  MAINE  (Kev.  St. 
c.  81.  I  02);  MICHIGAN  (How.  Ann.  St.  J  8722).  Two  years  after  letters: 
MASSACHUSETTS  (Pub.  St  C.  107,  {  12);  VEIRMONT  (V.  S.  i  1214).  In 
GEORGIA  all  actions  agabist  executors  must  be  brought  wlthhi  ten  years 
after  the  right  accrues  (Civ.  Code,  f  3772),  but  tbe  time  between  the  death  of 
tbe  debtor  aud  the  taking  out  of  administration  and  the  time  between  two  ad- 
min istratlons,  not  exceeding  in  either  case  five  years,  Is  not  Included.  But 
this  applies  only  to  the  party  entitled  to  sue,  and  only  twelve  months  are  al- 
lowed for  nonadminlstratlon  on  tbe  estate  of  the  party  liable.  Pendleton  v. 
Andrews,  70  Ga.  306.  In  CONNECTICUT  six  months  are  allowed  Cor  presen- 
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the  general  statnte  barred  a  promissory  note  in  twenty  years,  it  was 
held  insufficient  to  reply  to  a  plea  of  the  statute  of  limitations  that 
the  maker  died  witliin  twenty  years,  without  averring  also  that  the 
8uit  was  brought  within  the  statutory  period  of  extension."^    But 
where  a  statute,  as  in  Illinois,  requires  the  holder  to  proceed  within 
two  years  after  the  death  of  the  principal  debtor  by  filing  his  claim 
against  his  estate  or  by  bringing  suit  against  the  surety,  he  may  pro- 
ceed within  the  time  by  action  against  the  surety,  without  also  filing 
his  claim  against  the  estate  of  the  principal.^®* 

At  common  law,  if  the  debtor  dies  before  action  brought,  and  no 
executor  is  appointed,  his  death  will  not  stop  the  running  of  the  stat- 
ute.^** And  the  statute  will,  in  general,  apply  only  to  an  executor 
appointed  after  its  passage,^'*  and  to  cases  where  the  maker  dies 
before  the  note  is  barred.^®°  Under  the  New  York  statute,  providing" 
for  suit  within  eighteen  months  after  the  maker's  death,  such  action 
may  be  brought  on  a  demand  note  more  than  six  years  after  its  date^ 
if  the  maker  has  died  within  the  six  years,  and  the  suit  is  brought  within 
the  statutory  i)eriod  afterwards.^'®  And  if  the  debtor  resided  out  of 
the  state  until  the  action  accrued  and  until  his  death,  it  has  been  held 
that  the  statute  will  run  only  from  the  time  w^hen  letters  of  adminis- 
tration are  granted  within  the  state.^'^  But  where  the  action  against 
the  maker's  administrator  is  barred,  and  the  indorser  afterwards  pay& 

iBtloa  of  claim,  and  four  months  after  refusal  for  suit.    Continental  Life 
Ins.  Co.  T.  Barber,  50  Conn.  500. 

i«i  Hiatt  V.  Hough,  11  Ind.  161. 

!•«  Rev.  St  C.  132,  S  3;  Grindol  v.  Ruby,  14  III.  App.  439. 

iM  Byles,  BUls,  349;  Chit.  BUls,  685;  Rhodes  v.  Smethurst,  4  Mees.  &  W. 
42,  affirmed  in  6  Mees.  &  W.  351. 

"*We8t  Feliciana  R.  Co.  v.  Stockett,  13  Smedes  &  M.  (Miss.)  395.  But 
the  statute  does  not  apply  to  a  note  maturing  after  the  maker's  death.  Sivley 
V.  Summers,  67  Miss.  712. 

i«6Boyce  t.  Francis,  56  Miss.  573. 

i««Wenman  v.  Insurance  Co.,  13  Wend.  268.  But  a  clause  making  it  pay- 
able, in  case  of  the  maker's  death,  out  of  a  particular  fund,  or  out  of  his^ 
estate,  will  not  postpone  the  statute  of  limitations.  In  re  Long,  2  N.  Y.  St. 
Rep.  197. 

!«'  Daris  V.  Garr,  6  N.  Y.  124.  But  In  Illinois  the  statute  begins  to  run 
from  his  death  In  another  state,  Hlbernia  Banking  Ass'n  v.  Commercial  Nat. 
Bank,  157  Dl.  524,  41  N.  B.  919. 
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a  renewal  given  by  the  adminJBtrator,  he  cannot  bring  an  action  even 
in  equity  against  the  maker's  estate.'*' 

Disabilities  Kxcepted. 

§  1602.  The  statute  of  James  I.  and  most  of  the  American  stat- 
utes of  limitation  do  not  run  against  a  holder  during  the  personal 
disabilit,v  of  infancy,  insanity,  or  coverture  {where  that  is  still  a  dio- 
abilily)."'"  Ent,  after  the  statute  has  begun  to  run,  tbe  disability  of 
a  later  holder  will  not  sus[>end  it,"°    And,  when  the  disability  that 

'*'  While  V.  lliaiiipaon.  79  Me.  207.  a  AU.  118,  10  East.  Ilep.  83ii. 

10*  Ben].  Clialni.  Dig.  nrt.  '.':>;t:  2  Kdw.  Bills  &  N.  |  961;  2  Pars.  Notes  & 
B.  633;  ScarpcUlDi  v.  AtcbeBoo,  7  Q.  B.  804.  Action  maj  be  brought  afttr 
dlBBbUity.  ami  within  one  year:  IOWA  (Code.  {  a4Kt):  KANSAS  (Gen.  St 
c.  »,  1 13);  MINNESOTA  (Gen.  St.  i  5147):  NEW  \OBK  (Code  Civ.  Piw.  S 
3961;  OREGON  (Code  Civ.  Proc.  i  17):  SOUUH  CABOT.INA  (Code  Civ.  Proc. 
i  122);  WISCONSIN  ISuwb.  &  B.  Ann.  St.  i  42:13).  And  in  MISSOUKI  thi- 
roiiresentatives  of  ])ersuns  dj*ln)f  under  dlanblllty  have  one  year  In  which  tu 
sue  (Bev.  St.  i  6780).  Two  years:  ILLINOIS  (Hivd's  Bev.  SI.  c.  83,  i  21); 
INDL\-NA  (Horner's  Rev.  St.  1  20(1);  NKW  HAMPSHHtE  iPub.  St.  c.  217. 
i  7).  Three  years:  DELAWARE  (Rev.  CihIp.  e.  123.  f  13l:  MARYLAND  (Pub. 
lien.  Laws.  art.  57.  i  2);  NORTH  CAROLINA  (Code.  8  163):  TENXESSKK 
iSlinnnoii's  Code.  |  4448).  But  not  I>eyond  twenty  yeni-e  In  all.  ALABAMA 
(Code.  !  2624).  J^'our  years:  CALII'ORNIA  (Code  Civ.  Proc.  |  3.12I:  TEXAS 
iltev.  SI.  art.  337;i).  Five  years:  ARKANSAS  (Sand.  &  H.  Dig.  I  4833):  KEN- 
TrCKY  (Ky.  St.  I  2535);  MAINE  (Bev.  St.  c.  81.  f  S8l;  MINN>:SOTA.  ex- 
cept in  case  of  Infancy  (Gen.  St  i  5147);  NEBRASKA  (Gonip.  St.  t  5d07n 
SOT'TII  CAROLINA,  except  in  cnsp  of  Infancy  Ifkidp  Civ.  Proc.  i  IZlf,  VIR- 
GINIA, but  not  beyond  twenty  years  fi-oin  time  right  of  action  accrued  (OhIc. 
*  2!t31).  Six  years:  COLORADO  (Mills'  Ann.  St.  |  2015):  GEORGIA  (Civ. 
Cmlc.  I  3770):  MASSA CI U' SKITS  (Pub.  St.  c.  197.  f  9):  MICHIGAN  (How. 
Ann.  St.  g  8718);  MISSISSIPPI  (Ann.  Code,  |  214(1),  but  unRounduess  of  mluii 
diwa  not  extend  time  more  tlinn  twenty-one  jenrs:  NJn.VDA  (Gen.  St.  | 
3'ir,2):  NEW  JERSEY  (2  (ieii.  St.  p.  1975.  |  11);  PENNSYLVANIA  (Dig.  ii. 
121.1.  i  22);  RHODE  ISLAND  (Gen.  Laws,  c.  2.H  I  6);  VERMONT  (V.  S.  { 
1200).  Ten  years:  MISSOURI  (Rev.  St.  f  G779);  WEST  VIRGINIA  (Code, 
c.  im.  S  16).    Fifteen  years:    OHIO  (Bates'  Ann.  St.  i  4986). 

i-ro  Causey  v.  Snow  (N.  C.)  29  S.  E.  35U.  On  the  other  hand,  there  may  be 
concurrent  causes  for  susivcnslou  before  It  begins  to  run;  e.  g.  on  a  note  by 
husband  to  wife,  i-xlstlng  coverture.  BlggerstatTs  Adm'r  v.  BlggerstafTs 
Adujr  (Ky.)  40  S.  W.  671;  Morrison  v.  Bi-own,  81  Me.  82,  24  Atl.  e72;  and, 
nfter  covci'liu-e  ended  by  death,  the  further  statutory  eKtenelon  on  death  of 
party  liable.  Id. 
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Stayed  the  statute  is  once  removed,  the  statute  begins  to  run,  and  is 
not  stayed  by  any  fresh  disability.^ ^^  In  Mississippi,  a  married  wo- 
man s  note  given  for  the  purchase  of  land  is  barred  as  a  note,  and  not 
as  an  "express  trust"  (on  which  the  statute  allows  a  longer  time).^^* 
i^o«  where  one  borrows  a  ward's  money  from  his  guardian,  and  gives  a 
note  to  the  guardian,  he  is  a  debtor,  and  not  a  trustee,  and  is  pro- 
tected by  the  limitation  as  to  ordinary  debts.^^*  On  the  other  hand, 
an  infant,  who  is  protected  by  the  disability  clause  of  the  statute, 
may  sue  as  a  distributee  of  his  ancestor's  estate,  and  Will  not  be  barred 
by  the  ]^evious  negligence  of  the  administrator.^'* 

Joint  Obligations— Principal  and  Surety. 

5  1603.  Where  several  parties  are  jointly  bound,  process  served 
upon  one  will  stop  the  running  of  the  statute  as  to  alL^'^  And,  if 
judgment  is  rendered  against  several  partners  as  makers  or  acceptors, 
an  action  cannot  be  maintained  against  another  and  secret  partner 
.subsequently  discovered  after  the  statute  has  run  out.^^**  But  if  an 
action  is  begun  against  two  joint  makers,  and  one  is  relieved  by  the 
statute,  judgment  may  be  entered  against  the  other  who  remains  lia- 
ble.^'' If  two  of  three  joint  makers  are  discharged  by  the  statute,  and 
the  third  (who  is  not  discharged)  pays  the  note,  he  may  bring  suit  for 
contribution  against  the  others.^^*    And,  conversely,  where  one  who 

I'lByles,  BUls.  ,152;  2  Pars.  Notes  &  B.  G45;  Duroure  v.  Jones,  4  Term 
R.  310:  Smith  v.  HIH,  1  Wlls.  134;  Rurs  Adm'r  v.  BuU,  7  liar.  &  J.  (Md.) 
14:  Amole's  Adm'rs*  Appeal,  115  Pa.  St.  356,  8  Atl.  614. 

»"2M<NaIr  v.  Stanton,  57  Miss.  298. 

1*3  Wilson  T.  Sibley,  54  Miss.  65(>.  But  the  guardian  may  be  barred,  and 
not  the  Infant  ward.     Eckford  v.  Kvans,  56  Miss.  18. 

i"*Pittman  v.  McClellan,  55  Miss.  299. 

I'^RofCers  v.  Glbbs,  24  La.  Ann.  467.  But  one  of  two  several  makers  may 
plead  the  statute,  although  the  other  Is  liable  by  reason  of  a  several  judgment, 
Britton  v.  Bush,  31  La.  Ann.  2(J4;   or  other  bar,  Pope  v.  Risley,  23  Mo.  185. 

^'•Xavagsa  Guano  Co.  v.  AVillard,  73  N.  C.  521. 

1"  Reading  v.  Beardsley,  41  Mich.  123,  1  N.  W.  965.  So,  a  partnership  note 
may  be  barred  as  to  one  maker,  and  not  as  to  the  other.  Hapgood  v.  Watson, 
«5  Me.  510. 

I'SBoardman  v.  Paige.  11  N.  H.  431.  This  has  been  expressly  provided 
as^amst  by  statute  in  INDIANA  (Horner's  Rev.  St.  §  306). 
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has  been  discharged  pa;s  the  note,  he  may  sue  the  other  who  has  not 
been  discharged  for  contribution.'" 

On  the  other  hand,  if  the  claim  of  one  surety  against  the  principal 
is  barred,  but  he  recovers  in  contribution  against  his  cosurety,  the  lat- 
ter is  also  barred  as  against  the  principal.''" 

So,  if  an  indorser  pays  a  note  after  it  is  barred,  he  cannot  recover 
against  the  maker,'*'  But  an  indorser  may  be  held  liable— e.  g.  by 
reason  of  payments  of  interest — although  the  maker  is  discharged.'" 
In  general,  however,  a  note  barred  as  against  the  principal  is  barred 
as  against  the  surety.'" 

Ijimitatioiis  Reckoned  Arom  Uaturity. 

S  1604.  Hie  statute  begins  to  run  against  a  party  from  the  time 
when  his  action  first  accrued,  although  the  action  might  have  been 
fruitless  at  that  time,'**  And  it  is  reckoned  up  to  the  time  when  suit 
is  begun.  In  detennining  such  time,  the  law  has  respect  to  the  actual 
commencement  of  the  suit,  and  not  to  the  time  of  filing  an  amended 
or  supplementary  petition.'*'  The  statute  runs,  in  general,  from  the 
maturity  of  a  bill,  and  not  from  its  date.'"  But,  if  the  bill  is  dishon- 
ored by  nonacceptance,  the  statute  will  run  from  that  time,  and  not 
from  a  subsequent  refusal  on  presentment  for  payment.'*' 

"*  McClatcbie  v.  Durham,  44  Midi.  435.  T  N.  W.  7C. 

i»i  Stoue  T,  Hflmmell,  83  Cal.  549.  23  Pac.  703. 

mWoodmtt  T.  Moore.  8  Barb.  (N.  T.)  171. 

18=  Union  Nat.  Bank  v.  I.ee,  33  La.  .Ann.  301. 

isoAueUanipaugL  v.  .'Schmidt,  70  lona,  G42.  27  N.  W.  805. 

16*  Byles,  Bills,  346;  2  Edw.  Bills  &  N.  i  907;  2  Pars.  Notes  &  B.  630; 
Emery  v.  Day,  1  Cromp.  M.  &  R.  240.  4  Tyrw.  095.  And  where  notice  of  dls- 
bonor  is  De<'egsaTy  liefore  suit  agolnst  tlie  drawer  or  indorser,  it  would  seem 
that  tbe  sintiite  of  ilinitntlcins  sboiild  begin  to  run  from  sucb  notice.  BenJ. 
Cbalm.  Dig,  art.  252. 

"sSniltb  V,  Klnney'B  Ex'rs,  33  Tex.  2S:i:  Kiilebrew  r.  Stockdale.  51  Tei. 
529.  So.  an  action  boyiin  in  due  time  by  an  admlnistrnlor  will  inure  to  the 
benefit  of  an  belr  who  is  afterwards  allowed  to  Intervene.  Foote  v.  0*RoorlE. 
59  Tes.  215.  But  there  soems  to  lie  no  trace  in  the  United  Stales  of  the  old 
EngliBb  practice  of  conllnulng  writs  not  actually  ieaued,  Byles,  Bills,  348; 
or  renewing  writs  once  issued,  under  15  &  Id  Vict,  c,  76;  2  Wm.  IV.  c.  39. 

!••  Byles,  Bills,  340;  Chit.  Bills,  084;  2  Pars.  Notes  &  B.  042. 

1"  Byles,  BlllB.  348;  Benj.  Chaliu.  Dig.  art.  252;  2  Pars.  Notes  &  B.  644; 
Wbitehead  v.  TVallier,  9  Mees.  &.  W.  506.    And  see  I  1136,  supra. 
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If  it  18  payable  at  a  certain  period  from  date,  the  maturity  is  fixed, 
and  the  statute  will  run  from  that  time.^*®    And  if,  by  mistake,  the 
date  is  made  1841,  instead  of  1840,  the  statute  will  run  from  the  day 
as  expressed.*®'*     If  a  bill  is  payable  at  a  certain  time  after  sight,  the 
statute  will  run,  in  like  manner,  from  its  maturity.^*®    But,  if  it  is 
payable  12  months  after  notice,  it  will  not*  begin  to  run  until  12  months 
after  notice  is  given.^"*     So,  if  it  is  payable  24  hours  after  demand.*®* 
If  the  promise  is  to  pay  "when  able,"  it  will  not  begin  to  run  until 
the  maker  becomes  able,  and  it  is  for  the  jury  to  determine  that  time.**** 
But  it  has  been  held  that  a  note  payable  "so  soon  as  I  can  collect  it 
out  of  C."  becomes  due  within  a  reasonable  time,  and  the  statute  will 
begin  to  run  then.^"*     If  it  is  payable  "at  such  times  and  by  such  in- 
stallments as  tlie  directors  shall  from  time  to  time  assess,"  it  will  run 
from  the  time  of  such  assessment.* ®°     And,  if  a  note  is  i)ayable  in 
installments,  the  statute  will  run  upon  each  installment  from  its  ma- 
tarity.***     And,  if  the  whole  becomes  due  upon  default  of  any  install- 
ment, the  statute  will  run  against  the  whole  note  from  the  time  of  its 

"«  Wittershelm  v.  Lady  Carlisle,  1  11.  Bl.  ThJI;  Renew  v.  Axtoii,  Cartli.  3. 
So  where  the  bill  Is  offered  as  evidence  of  an  account  stated.  Fryer  v.  Iloe, 
12  C.  B.  437. 

!•»  Bumpass  v.  Timms,  3  Sneed  (Tenn,)  459. 

i»oByles,  Bills,  347;  Chit.  Bills,  685;  2  Pars.  Notes  &  B.  044;  Stnrdy  v. 
Henderson,  4  Barn.  &  Aid.  592;  Sutton  v.  Toomer,  7  Barn.  &  C.  416;  1  Man. 
k  R.  125. 

"1  Oayton  v.  Gosling,  5  Barn.  &  C.  360.  8  Dowl,  &  R.  110. 

"SByles,  BiUs.  347;  Chit.  BIUs,  68<J;  Thorpe  v.  Booth,  Ryan  &  M.  388. 
Bnt,  If  a  one-day  note  is  not  delivered  for  many  months  after  its  date,  the 
statute  will  be  reckoned  from  one  day  after  its  delivery.  Collins  v.  DriscoU, 
»  Cal.  550,  11  rac.  244. 

"MTebo  v.  Robinson,  100  X.  Y.  27,  2  N.  E.  383,  reversing  29  Hun  (N.  Y.) 
243,  So,  if  payable  when  a  railroad  is  constructed.  Rose  v.  Railroad  Co.. 
31  Tex.  49.  If  payable  **a8  fast  as  money  shall  come  into"  the  treasury  of  a 
<t>rporation,  from  time  when  sufficient  funds  are  received.  Freehill  v.  Cham- 
berlain, 65  Cal,  603,  4  Pac.  646.  And  see,  too.  Sawyer  v.  Colgan,  102  Cal. 
283,  36  Pac.  580,  If  payable  out  of  a  particular  fund;  Iron  Mountain  &  11.  R. 
Co.  T.  Stansell,  43  Ark.  275.     And  see  $  119,  supra. 

i»*  Woolbrlght  v.  Sneed,  5  Ga.  167.  So,  where  it  was  In  work  to  be  done. 
Weymouth  v.  GUe,  83  Me.  437,  22  Atl.  375. 

"s  In  re  Slater  Mut.  Fire  Ins.  Co.,  10  R.  I.  42. 

i»«Bu8h  V.  Stowell,  71  Pa.  St.  208;  Elchman  v.  Hersker,  170  Pa.  St.  402, 
33  Aa  229.    But  see  2  Pars.  Notes  &  B.  644. 
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first  default.'"  But  it  will  not  run,  in  general,  againBt  the  interest, 
nntil  the  principal  is  also  barred.'" 

§  1605.    If  the  time  for  payment  U  extended,  the  statute  will 

mn  from  the  expiration  of  the  extended  time.'"  If  an  agent  givea 
his  note  for  work  done  for  his  principal  to  facilitate  the  obtaining  of 
payment  from  the  principal,  the  statute  will  run  against  the  principal 
from  the  time  when  the  note  was  made.*""  But  where  a  note  ia 
given  for  land,  which  is  to  be  located  by  the  payee,  the  time  will  not 
be  extended  by  the  payee's  delay  in  making  the  location,  although  the 
delay  was  at  the  maker's  request.*"  If  an  acceptance  in  blank  is 
afterwards  filled  as  to  the  time  of  payment,  the  statute  will  run  from 
the  time  so  designated,  and  not  from  the  time  the  acceptance  was 
given.""  But  the  statute  will  run  upon  a  guaranty  of  a  note  from  the 
time  of  the  default.*"  So,  it  will  jiin  against  an  indorser  from  the 
time  the  note  matures,  although  he  had  waived  demand  and  notice 
by  taking  an  indemnity  from  the  maker,^** 

i»;  Bjles,  Bills.  ;H«:  Hemp  v.  Garlnnd,  4  Q.  B.  519;  Harrison  Matli.  Works 
T.  Itelgor,  04  Tex.  8!l,  But.  It  the  wliole  iiinturea  ou  an  option,  wbkb  is  not 
eseri-ised,  the  slatute  will  run  from  maturity  as  orlglually  espri'ssed,  Moline 
Plow  Co.  T.  Webb,  141  U.  S,  UlC.  12  Sup.  Ct.  100;  Shernood  v.  Wllklns  (Ark.) 
45  S.  W.  OSS.  So.  where  the  option  Is  waived  by  subsequently  receiving  the 
Inteiest,  Mason  v.  Luce.  110  Cal.  2a2.  48  I'ac.  72. 

IBB  Knight  V.  Braswell,  70  N.  C.  7U9.    And  see  I  104S,  supra. 

"Bltouud  V,  Douncl.  5  Kan.  54.  So,  where  tlie  extension  of  time  is  In  a 
collateral  mortgage,  Chlci:  v.  Willetts,  2  Kan.  aS4:  or  by  taking  bonds  pay- 
able in  future,  Aitaa  Life  Ins.  Co.  v.  I.yon  Co.,  82  Fed.  »29.  So,  a  memo- 
randum on  a  demnud  uote,  that  no  demauil  should  be  made  In  the  maker's  lite- 
time,  postponei  the  statute  until  bis  death.  Watklns  v.  FIgg,  It  Wkly.  Hep.  258. 
So,  n  covenant  to  surrender  the  note  as  security  to  be  held  by  the  maker 
pending  bis  liahlllly  as  ball  for  tbe  payee.  Bowles'  Ex'r  v.  Elmore's  Adiu'x. 
7  Grat.  (Va.)  ;tS.").  But  see,  contra,  as  to  a  contemporaneous  warrant  ot  at- 
torney, t  IW.  supra. 

so*  Gllmore  v.  Bussoy,  12  Me.  418. 

'"'  Rj-al  V.  Morris.  tiS  Oa.  834,  tbere  being  no  sucb  condition  in  tbe  note. 

*«!  Montague  v.  IVrkins,  'J2  Eng.  Law  &  Eq.  rtl6. 

!«»Bank  of  South  Carolina  v.  Kuotta,  10  Bich.  Law  iS.  C.)  543.  But  one 
who  lias  agreed  absolutel.v  with  the  maker  to  pay  the  uote  cannot  set  up  that 
the  note  ia  barred  as  against  the  maker.     Amonelt  v.  Montague,  75  Ma.  43. 

»in  Cockrill  T.  Hobsou,  JO  Ala.  :H)L 
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Beckoning  of  Limitation. 

,  §  1606.     In  reckoning  the  time  when  a  bill  or  note  becomes  barred, 
the  day  on  which  it  becomes  due  is  generally  excludod.^®'^    Thus,  if  it 
becomes  due  on  the  24th  day  of  December,  suit  may  be  begun  on  the 
same  day  of  the  month  six  years  afterwards,  and  it  will  not  be  pre- 
8amed  that  payment  was  demanded  and  refused  at  an  earlier  hour,  and 
therefore  more  than  six  years  before  the  commencement  of  the  ac- 
tion.* ®'     If  the  paper  is  entitled  to  grace,  the  statute  will  run  from 
the  expiration  of  the  days  of  grace;  *®^  but,  if  the  last  day  of  grace  is 
a  Sunday,  the  statute  will  run  from  the  previous  day;  and,  if  the  anni- 
versary of  that  day  is  a  Sunday,  suit  begun  on  the  following  Monday 
six  years  afterwards  will  be  too  late.^®*    It  has  been  held,  however, 
in  some  instances,  that  the  last  day  of  grace  is  to  be  excluded,  and 
the  statute  begins  to  run  on  the  following  day;  and  suit  may  be  begun 
on  the  anniversary  of  that  day  at  the  end  of  the  statutory  time.*®*^ 

liimitation  of  Demand  Note. 

§  1607.  WTien  a  note  is  payable  on  demand,  the  statute  of  limita- 
tions runs,  in  general,  from  its  date,  and  not  from  demand  of  pay- 
ment,'^*  even  though  it  is  expressly  "not  to  draw  interest  during  my 

2«s  2  Daniel.  Xeg.  Inst.  245;  2  Edw.  Bills  &  N.  §  958;  Cornell  v.  Moulton, 
:t  Denio  (N,  Y.)  12;  Seward  v.  Hayden,  150  Mass.  158,  22  N.  E.  G29.  And 
this  is  true  whether  suit  might  have  been  brought  on  the  day  the  note  fell 
«lue,  Blackman  v.  Nearing,  43  Conn.  oG;  or  not,  Watklns  v.  Willis,  58  Tex. 
r.21. 

=•«  Beeman  v.  Cook,  48  Vt  201. 

2«'  Smith  V.  Kendall,  6  Term  R.  123;  Ferguson  v.  Douglas,  6  Browne,  Pari. 
Cas.  276;   Pickard  v.  Valentine.  13  Me.  412. 
2"  Morris  v.  Richards.  45  Law  T.  (X.  S.)  210. 

"•Watkins  v.  Willis.  58  Tex.  521;  Ferguson  v.  Douglas,  6  Browne,  Pari. 
Cas.  276,  as  to  Scotch  bills.  And  in  McOraw  v.  Walker.  2  Hilt.  (N.  Y.)  404. 
U  was  held  that  suit  might  be  begun  on  October  5.  1858,  when  the  right  of 
action  accrued  Octol)er  4,  1852,  the  day  after  the  last  day  of  grace. 

2i«Byle8.  Bins,  347;  BenJ.  Chalm.  Dig.  art.  252;  2  Daniel.  Neg.  Inst.  245. 
2  Pars.  Notes  &  B.  643;  Rumball  v.  Ball,  10  Mod.  38; ,  Collins  v.  Denning,  3 
Salk.  227;  Buckler  v.  Moor,  1  Mod.  89;  Capp  v.  Lancaster.  Cro.  Ellz.  548; 
Howland  v.  Edmonds,  24  N.  Y.  307;    Herrick  v.  Woolvertou,  41  X.  Y.  591; 
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life."  *"  So,  although  it  is  made  payable  on  demand  with  interest.*" 
But  where  a  note  is  payable  on  demand  ^*with  interest  until  paid,''  it 
is  held  not  to  be  payable  instantly,  and  the  statute  will  only  run  from 
demand.**'  And,  if  a  demand  note  is  put  in  escrow  to  be  delivered 
upon  a  certain  condition,  the  statute  will  run  from  its  delivery  and  not 
from  its  date.***  A  certificate  of  deposit  in  California  is  a  note  pay- 
able on  demand,  and  the  statute  will  run,  in  like  manner,  from  date, 
and  not  from  demand.**^     And  this  is  true  also  of  a  duebill  payable 

Wheeler  v.  Warner,  47  N.  Y.  519;  Shutts  v.  Fingar,  100  N.  Y.  539,  3  N.  E. 
588;  Milne's  Appeal,  99  Pa.  St.  483;  Cousins  v.  l»artridge.  79  CjU.  228,  21  Pac. 
745;  O'Neil  v.  Wngner,  81  Cal.  (531,  22  Pac.  876;  Old  Alms  House  Farm  of 
New  Haven  v.  Smith,  52  Conn.  434;  Kraft  v.  Thomas,  123  Ind.  513,  24  N.  K 
346;  Fenno  v.  Gay,  146  Mass.  118,  15  N.  E.87;  Ervin  v.  Brooks,  111  N.  C.  358. 
16  S.  E.  240.  And  see  §  S5,  supra.  If  a  demand  note  Is  entitled  to  grace,  the 
statute  runs  from  the  last  day  of  grace.  Bell  v.  Sackett  38  Cal.  407.  So,  if 
a  demand  note  is  issued  as  currency  under  a  statute  providing  for  such  cur- 
rency until  one  year  after  the  end  of  the  war,  the  statute  wiU  run  from  that 
time  witliout  demand.  Butts  v.  Kailroad,  <J3  Miss.  462.  So,  where  a  note  is 
payable  on  demand,  or,  at  paj-ee's  option,  out  of  proceeds  of  a  sale  to  be  made. 
Brown's  Ex'r  v.  Hitchcock.  69  Vt.  197,  37  Atl.  292. 

211  Newman  v.  Kettelle,  13  Pick.  (Mass.)  418. 

2i2Benj.  Chalm.  Dig.  art.  252:  Chit.  Bills,  686;  Norton  v.  EUam,  2  Mees. 
&  W.  461;  Wlieeler  v.  Warner,  47  N.  Y.  510;  Mills  v.  Davis,  113  N.  Y.  243. 
21  N.  E.  68.  So,  as  against  one  who  expressly  guaranties  payment  of  a  de- 
mand note  "with  interest  at  seven  per  cent,  per  annum,  to  be  paid  half-yearly." 
Bartholomew  v.  Seaman,  25  Hun  (N.  Y.)  619. 

2i8Gascoyne  v.  Smith.  McClel.  &  Y.  338:  Barough  v.  WHiite,  4  Barn.  &  C. 
325.  So,  a  certificate  of  deposit  bearing  interest  and  negotiable,  and  evidently 
intended  to  accumulate.     Fells  Point  Sav.  Inst.  v.  Weedon,  18  Md.  320. 

2i4Byles,  Bills,  346;  Chit.  Bills,  (jS4;  Irving  v.  Veitch,  3  Mees.  &  W.  90. 
Savage  v.  Aldren,  2  Starkie,  232.  So,  where  a  party  indorses  before  its  de- 
livery a  nonnegotiable  note,  payable  on  demand  with  Interest,  the  statute 
will  run  against  him  from  the  date  of  delivery.  McMullen  ▼.  Rafferty,  24  Hun 
(N.  Y.)  363. 

2i5Brummagim  v.  Tallant,  29  Cal.  503.  Although  payable  "on  return  of 
this  certificate  properly  indorsed."  Tripp  v.  Curtenius,  36  Mich.  4W.  But  see. 
contra,  as  to  a  note  payable  "on  demand  after  date,'*  which  is  not  delivered  un- 
til long  after  date.  Fifth  Nat.  Bank  of  Cincinnati  v.  Woolsey,  21  Misc.  Rep. 
757,  48  N.  Y.  Supp.  148.  But,  to  the  effect  that  the  statute  runs  only  from  de- 
mand on  such  certificate,  see  McCiough  v.  Jamison,  107  Pa.  St.  336;  Payne  v. 
Gardiner,  29  N.  Y.  146,  39  Barb.  (N.  Y.)  634;  Smiley  v.  Fry,  100  N.  Y.  262,  3  N. 
E.  186. 


Ch.  42)  LIMITATION    RUX8    FROM    DEMAND.  §    1608 

en  demand;^**    or  a  note  payable  "when  demanded,"**^  or  "at  any 

time  within  six  years.''  ^^*    An  indorsement  of  an  overdue  note  or  bill 

i8«  in  effects  a  demand  note,  and  the  statute  runs  against  the  indorser 

from  the  tinie  of  indorsement.'^*    But  where  a  nonnegotiable  note  is 

assigned,  and  the  maker  is  insolvent  at  that  time,  it  has  been  held  that 

an  action  accrues  at  once  to  the  assignee,  and  that  the  statute  runs 

from  that  time  in  favor  of  the  assignor.^'^®    And  the  statute  will  run 

from  the  date  of  an  indorsement  "without  recourse'^  on  the  indorser^s 

implied  warranty  of  genuineness  or  validity.*'^ 

Xdmitation  Buns  f^om  Demand. 

5  1608.  Where  a  bill  is  payable  "after  sight,"  there  is  no  right 
of  action*  and  the  statute  will  not  run,  until  payment  is  demanded.*'^* 
So,  the  statute  will  run  only  from  demand  on  a  note  payable  "one 
month  after  demand";  ^^^  or  payable  in  one  day  "at  any  time  during 
payee's  natural  life  that  she  shall  demand  it."  ^^*  So,  if  a  premium 
note  is  made  payable  on  demand,  with  the  understanding  that  it  shall 
be  held  as  a  deposit  note  for  insurance  premiums,  as  the  installments 

«!•  Andreas*  Appeal,  99  Pa.  St.  421;    Boustead  v.  Cuyler,  116  Pa.  St.  551, 
8  Atl.  848:    De  Lavallette  v.  Wendt,  75  N.  Y.  579,  affirming  11  Hun  (N.  Y.) 
432;  Sheldon  v.  Heaton,  88  Hun,  535,  34  N.  Y.  Supp.  856. 
21T  Kln^bury  v.  Butler,  4  Vt.  458. 
2xa  Toung  v.  Weston,  39  Me.  492. 

»i»  Brian  v.  Banks,  38  Ga.  300;    Graham  v.  Roberson,  79  Ga.  72,  3  S.  B. 
611;    or  from  the  expiration  of  a  reasonable   time  after   the  indorsement,. 
Mndd*s  Adm*x  t.  Harper,  1  Md.  110. 
ajo  Wbisler  ▼.  Bragg,  31  Mo.  124. 
aai  Bletben  v.  levering,  58  Me.  437. 

»s»Byl€s,  Bins,  347;  2  I'ars.  Notes  &  B.  G44;  Holmes  r.  Kerrison,  2  Taunt. 
823;  Wolfe  v.  Wblteman,  4  Har.  (Del.)  240.  So,  if  payable  **30  days  after 
notice."    Massie  ▼.  Byrd,  87  Ala.  672,  6  South.  145. 

*»»Wenman  v.  Insurance  Co.,  13  Wend.  (N.  Y.)  267.  So,  where  no  suit 
was  brought  for  20  years,  during  which  the  maimer  died  and  the  payee's  cor- 
porate existence  ran  out.  Brown  v.  Rutlierford.  14  Ch.  Dlv.  687.  But  such 
note  will  be  barred  if  no  demand  is  made  within  the  statutory  six  years. 
Palmer  v.  Palmer,  36  Mich.  487;  Knapp  v.  (irceue.  71)  Hun,  2('A,  29  N.  Y. 
Sapp.  350;  Donlon  v.  Davidson,  7  App.  Div.  461,  39  N.  Y.  Supp.  1020.  But 
«ee,  contra,  Cooke  ▼.  Pomeroy,  65  Conn.  4(>6,  32  Atl.  935. 

***  Although  not  demanded  until  16  years  after  date,  and  1  year  after  malc- 
«r's  death.    Jame«ou  v.  Jameson^  72  Mo.  640. 
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may  be  called  for,  the  statute  will  run  from  the  time  when  an  assess- 
ment (or  demand)  is  made.^*^  So,  if  a  note  is  made  payable  "in  produce 
on  demand,  as  he  may  w^ant  to  use  the  same/'  the  statute  will  run 
from  the  demand,  however  long  deferred.-^*  Some  statutes  proTide 
that,  where  demand  is  necessary  to  the  matmity  of  the  paper,  the  stat 
ute  of  limitations  shall  run  from  such  demand,  and  not  from  date.^-^ 
And,  where  money  is  paid  out  by  a  bank  on  a  forged  check,  the  statute 
will  run  against  the  depositor's  action  for  the  recovery  of  the  money 
only  from  the  time  of  a  demand  and  refusal,--^  after  legal  determina 
tion,  where  the  foi'gery  is  disputed.^^* 

The  liability  of  a  drawer  or  indorser  being  contingent  on  default  by 
the  party  primarily  liable,  a  demand  is,  in  general,  necessary  in  order 
to  fix  his  liability.  The  statute  will  therefore  run  against  the  drawer 
of  a  bill,^^®  or  the  indorser  of  a  note,  from  the  time  of  demand  at  the 
place  named.^^^ 

liimitation  Buns  from  Payment. 

§  1609.  Where  an  action  is  brought  by  a  surety  against  his  co- 
surety for  contribution,  the  statute  will  run  from  the  time  of  payment 

22  6  BIgelow  ▼.  LIbby,  117  Mass.  359.  So,  a  stock  subscription  note  mailo 
with  like  understanding,  KiUirentb  v.  (iaylord.  34  Ohio  St.  305;  or  expressl}- 
80  payable.  Lycoming  Fire  Ins.  Co.  v.  BatcheUer,  02  Vt.  148,  19  Atl.  982. 

220  Stanton  ▼.  Stantou*s  Estate,  37  Vt.  411.     But  on  a  simple  demand  note 
demand  must  be  made  in  a  reasonable  time,  and  the  statute  will  run  out  in 
six  years  afterwards.     Thrall  v.  Mead's  Estate,  40  Vt.  540. 
.     227  XEW  YORK  (Code  Civ.  Proc.  §  410).     Or  from  the  time  of  the  right  to 
make  demand,  TENNESSEE  (Shannon's  Code,  §  4477). 

228  Thomson  v.  Bank,  82  N.  Y.  1;   Bank  of  British  North  America  v.  Mer 
chants*  Nat.  Bank  of  City  of  New  York.  91  N.  Y.  1(K5.  affirming  48  N.  Y.  Super. 
Ct.  1;   Leather  Manufacturers'  Bank  v.  Merchants'  Bank,  128  U.  S.  2(>,  9  Sup. 
Ct.  3. 

229  Merchants'  Nat.  Bank  of  Baltimore  v.  First  Nat.  Bank  of  Baltimore,  3 
Fed.  6G. 

230  Picquet  V.  Curtis,  1  Sumn.  478,  Fed.  Cas.  No.  11,131.  So,  against  the 
drawer  of  a  ceiiitied  check,  who  has  witlidrawn  his  deposit  and  given  security 
to  the  bank,  although  no  demand  was  made  In  seven  years.  Girard  Bank  v. 
Bank  of  Penn  Tp.,  39  Pa.  St  92. 

231  And  the  holder  is  not  obliged  to  make  demand  at  any  particular  time. 
and  cannot  make  It  by  letter.  Parker  v.  Stroud,  98  N.  Y.  379.  But  if  no 
demand  is  made  until  after  six  years,  both  maker  and  Indorser  wm  be  dis- 
charged.    Shutts  V.  Fingar,  100  N.  Y.  539,  3  N.  E.  588. 
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by  the  surety ;    and  only  payments  which  have  been  made  within  the  . 
Btatatory  term  can  be  recovered.^"    And  the  same  is  true  of  an  action 
by  a  sarety  or  accommodation  party  against  his  principal  for  exonera- 
tion; **'    or  by  an  indorser  against  prior  parties.*'*    But  he  cannot 
bind  him  by  a  payment  made  after  the  statute  has  discharged  the  prior 
party.*'*     So,  if  a  third  person,  for  value  received  from  the  maker, 
promises  to  pay  half  the  note  when  due^  the  statute  will  run  in  his 
favor  against  the  maker  from  the  time  the  note  became  due,  and  not 
from  the  maker *s  subsequent  payment  of  it^^* 

In  Georgia,  after  a  suit  is  prosecuted  against  a  nonresident  maker 
to  his  insolvency,  action  may  be  brought  against  the  indorser  within 
the  statutory  six  years  after  return  of  execution  against  the  maker, 
althongh  more  than  six  years  after  indorsement  and  maturity  of  the 
note."^ 

»*  Chit.  BUls,  685;  Davles  v.  Humfreys,  4  Jur.  250;  Hayward  v.  Hapgood, 
4  Gray  (Mass.)  437;  Sherwood  v.  Dunbar,  6  Cal.  53;  Knotts  ▼.  Butler,  10  Kicb. 
Bq.  (S.  C.)  143;  Preston  v.  Gould,  64  Iowa,  44,  19  N.  W.  834;  Preslar  v.  Stall- 
worth,  37  Ala.  402. 

»««  Reynolds  v.  Doyle,  1  Man.  &  G.  753,  2  Scott,  N.  R.  45;  Collinge  v.  Iley- 
wood,  9  AdoL  &  £.  633;  Huntley  v.  Sanderson,  1  Cromp.  &  M.  467,  3  Tyrw. 
469;  Scott  v.  Nichols,  27  Miss.  94;  Graves  v.  Johnson,  48  Conn.  160.  So,  by 
one  maker  against  the  co-maicer,  whom  he  has  accommodated,  Wheeler  v. 
Yoannr.  143  Mass.  143,  9  N.  E.  531;  or  by  a  third  party  who  has  paid  for  the 
maker,  Hltt  v.  Sharer,  34  111.  9;  CJolburn  v.  First  Baptist  Church,  60  Mich. 
198,  26  N.  W.  878.  And  see  H  924,  970,  981,  supra.  But  in  Pennsylvania  it 
ban  been  held  to  run  from  the  maturity  of  the  note.  Farmers*  Bank  v.  Gilst)iL 
O  Pa.  St.  51.  So,  in  general,  if  the  surety  pays  before  maturity.  Tillotson 
T.  Rose.  11  Mete.  (Mass.)  299. 

aa*  As  against  acceptor,  Bowman  v.  Wright.  7  Bush  (Ky.)  375;  or  maker. 
BnUock  v.  Campbell,  9  Gill  (Md.)  182;  or  prior  indorser.  Pope  v.  Bowman,  27 
Miss.  194;  McCrady  v.  Jones,  44  S.  C.  406,  22  S.  E.  414.  Although  tlie  stat- 
«te  would  have  barred  an  action  by  the  indorsee  at  the  time  the  indorser 
brought  suit.  Godfrey  v.  Rice,  50  Me.  308.  In  other  states,  however,  the 
statute  runs  against  the  indorser,  not  from  the  time  of  payment,  but  from  the 
matiirlty  of  the  note.  Hunt  v.  Taylor,  108  Mass.  508;  Kennedy  v.  Carpenter, 
2  Whart  (Pa.)  344;  Williams  v.  Durst,  2.')  Tex.  (j07.  And  see  §§  KMK"),  H»)S, 
supra.  The  statute  runs  against  a  surety  or  accommodation  indorser  or  sure- 
ty, as  to  his  principal,  from  payment  by  him,  or  date  of  Judgment  against  him. 
In  TENNESSEE  (Shannon's  Code,  §  4479). 

ass  Webster  v.  Kirk,  17  Q.  B.  944;  Wright  V.  Butler,  6  Wend.  (N.  Y.)  284. 

»3«  Joiner  v.  Perry,  1  Strob.  (S.  C.)  76. 

S27  Stocks  T.  Moncas,  32  Ga.  380. 
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In  general,  an  action  to  recover  money  paid  for  an  instrument 
which  is  invalid  runs  from  the  time  of  the  payment.*^*  So,  an  action 
to  recover  the  penalty  for  usury  paid.*^* 


Suspension  of  Statute. 

§  1010.  Tliere  is  no  presumption  of  payment  against  an  alien  enemy 
from  lapse  of  time  while  war  is  pending.^^®  And  this  was  true  of  the 
Civil  War  in  the  United  States,^*^  in  whichever  part  of  the  country 
the  creditor  wat?.-*^  This  is  so  where  a  bill  or  note  became  due  after 
the  outbreak  of  the  war.^*^  But,  where  there  was  an  opportunity  to 
bring  suit,  it  has  been  held  in  Louisiana  that  the  statute  was  not  sus- 
pended.-** It  has  been  held  that  the  statute  was  suspended  as  to  a 
creditor  residing  in  New  Orleans  against  a  debtor  in  Indiana,  from 
August  16,  1861,  to  August  20,  1866,  the  date  of  the  president's  proc- 
lamation.^*^  And  other  dates  have  been  fixed  in  several  of  the 
states.^**  Provision  for  the  suspension  of  the  statute  in  such  case 
has  been  made  by  act  of  congress,-*^  as  well  as  some  state  statutes."** 

238  Willis  V.  French,  84  Me.  593,  24  Atl.  1010;  Merchants'  Nat  Bank  of 
West  Virginia  v.  Spates,  41  W.  Va.  27,  23  S.  E.  681.  But  see  Jeflferson  Co. 
V.  Burlington  &  M.  R.  Ky.  Co.,  m  Iowa,  385,  16  N.  W.  561,  and  23  N.  W.  899,  as 
to  action  to  recover  payments  made  by  the  maker  on  its  own  ultra  vires  bon(^. 

230  Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank,  87  Fed.  143;  First  Nat, 
Bank  of  Gadsden  v.  Denson,  114  Ala.  650,  22  South.  518;  Talbot  v.  Bank 
llowa)  76  N.  W.  726. 

240  Dunlop  V.  Ball,  2  Cranch,  180. 

241  Levy  V.  Stewart,  11  Wall.  244;  Stewart  v.  Kahn.  Id.  493;  Kahnweiler 
V.  Anderson.  78  N.  C.  133;  Harrison  v.  Henderson.  7  Heisk.  (Tenn.)  315: 
Neely  v.  Luster,  Id.  354;  Kilpatrlck  v.  Brashear,  10  Heisk.  (Tenn.)  372;  Gwyn 
v.  Porter,  5  Heisk.  (Tenn.)  25:{;  Yancy  v.  Yancy.  Id.  353;  Eddins  v.  Graddy. 
28  Ark.  500;  Metropolitan  Nat.  Bank  of  New  York  City  v.  Gordon.  Id.  115; 
Randolph  v.  Ward,  29  Ark.  238;  Ahnert  v.  Zaun,  40  Wis.  622;.  McMerty  v. 
Morrison,  62  Mo.  140.     And  see  §  24J>,  supra. 

242  Brown  v.  Hiatt,  1  Dill.  372,  Fed.  Cas.  No.  2.011. 

243  Ross  V.  Jones,  22  Wall.  576. 

244Rabel  V.  rourciau,  20  La.  Ann.  131;  Payne  v.  Douglass,  Id.  280;  Bar- 
riere  v.  Stein,  Id.  397;   Norwood  v.  Mills,  Id.  422;   Lemon  v.  West,  Id.  427. 

24  5  Perkins  v.  Rogers.  ,%  Ind.  124. 

246  In  Alabama,  from  January  11,  1861,  to  September  21,  1865  (Coleman  t. 
Holmes.  44  Ala.  124;    Fox  v.  Lawson,  Id.  319;    Jones  v.  Nelson's  Ex*rs,  51 

24  7  See  note  247  on  following  page. 
24 s  See  note  248  on  following  page. 
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XfZception  as  to  Nonreaideiice. 

§  1611.     Sesides  the  other  disabilities  of  infancy,  coverture,  insan- 
ity, and  imprieoniiient  provided  for  by  the  English  statute,  an  exception 

Ala.  471).     In  Arkansas,  from  May  6,  1861,  the  date  of  the  ordinance  of  se- 

<ysslon,  to  April  2,  1806  (Hall  v.  Denckla,  28  Ark,  506).    In  Mississippi,  from 

December,  1862.  to  April  2,  1867  (Clopton  v.  Matheny,  47  Miss.  285;    Wiggle 

Y.  Owen,  45  Miss.  691),  the  statutory  suspension  being  *'until  twelve  months 

after  peace."   i.  e.  April  2,  1866  (Grifflng  v.  Mills.  40  Miss.  611).     In  North 

Carolina,  from  May  11,  1861,  to  January  1,  1870  (Plott  v.  Railroad,  65  N.  C. 

Tki;    Johnson  v.  WInslow,  63  N.  C.  5o2.     In  South  Carolina,  from  April  19. 

1861,  to  April  1,  1866  (Gooding  v.  Varn,  Chase  Dec.  286,  Fed.  Cas.  No.  5,530). 

In  Tennessee,  by  the  act  of  1865  (Mill.  &  V.  Code,  §  3457),  from  May  6,  1861, 

to  January  1,  1867  (Boothe  v.  Allen,  4  Heisk.  258).     In  Texas,  from  the  act  of 

secession,  January  28,  1861,  until  the  new  constitution  was  accepted  by  con- 

jfreaa,  March  29,  1870  ((Iraydon  v.  Sweet,  1  Woods,  418,  Fed.  Cas.  No.  5,733; 

Bender  v.  Crawford.  33  Tex.  745).     In  West  Virginia,  from  April  17,  1861, 

to  March,  1865  (Huffman  v.  Callison,  6  W.  Va.  301,  0  W.  Va.  616). 

24 T  "In  an  cases  where,  during  the  late  Kebellion,  any  person  could  not, 
by  reason  of  resistance  to  the  execution  of  the  laws  of  the  United  States  or 
of  the  interruption  of  the  ordinary  course  of  Judicial  proceedings,  be  served 
with  process  for  the  commencement  of  any  action,  civil  or  criminal,  which 
had  accrued  against  him,  the  time  during  which  such  person  was  beyond  the 
reach  of  legal  process  shall  not  be  taken  as  any  part  of  the  time  limited  by 
law  for  the  commencement  of  such  action."  Act  June  11,  1864  (Rev.  St.  § 
1048).  And  this  statute  is  applicable  both  to  the  federal  and  state  courts,  and 
Is  retrospective.    Stewart  v.  Kahn,  11  Wall.  493. 

249  ALABAMA    (Code,    §   2638);     CALIFORNIA    (Code    Civ.    Proc.    $   354); 

KENTUCKY  (Ky.  St.  §  2534);    MAINE  (Rev.  St.  c.  81,  §  93);    MASSACHU- 

SiETTS  (Pub.  St.  c.  197,  f  10);    MICHIGAN  (How.  Ann.  St.  §  8720);  MINNR- 

i?OTA  (Gen.  St.  |  5150);    MISSOURI  (Rev.  St.  §  6782);    NEVAD.A  (Gen.  St. 

I  3654),  rebeUion  excepted;    NEW  YORK  (Code  Civ.  Proc.  f  404);    NORTH 

CAROLINA  (Code,  §  165);   OREGON  (Code  Civ.  Proc.  §  19);    SOUTH  CARO- 

LIX.\  (Code  Civ.  Proc.  §  124);  TENNESSEE  (Mill.  &  V.  Code,  f  3457);   TEXAS 

<Rev.  St  art  3215);    WEST  VIRGINIA  (Code,   c.   104,   §  18);    WISCONSIN 

4Sanb.  &  B.  Ann.  St.  f  4232).     So,  in  GEORGIA  by  ordinances  of  I860  and 

18»».     Brian  v.  Banks,  38  Ga.  300;    Goodroe  v.  Neal,  45  Ga.  109.     The  Misd- 

Itisippi  statute  has  been  held  to  be  valid  in  Hill  v.  Boylaud,  40  Miss.  618; 

Mayfield  v.  Barnard,  43  Miss.  270;   Buchanan  v.  Smith,  Id.  90.     But  a  waiver 

of  the  statute  will  expire  six  years  from  the  date  of  the  waiver,  and  not  add 

six  years  to  the  time  of  the  statutory  suspension.    Maddux  v.  Jones,  51  Miss. 

531.    In  Smith  v.  Rogers,  65  N.  C.  181,  it  was  held  that  the  act  of  North 

Carolina  was  not  affected  by  the  general  repealer  of  March  10,  1866. 
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is  also  made  where  the  plaintiff  is  absent  ''beyond  seas."  ^**  And  the 
statute  has  been  held  to  be  suspended  in  such  ease,  although  both  of 
the  parties  were  in  France  and  the  note  was  barred  there.^'**  And  the 
uncontradicted  evidence  of  one  plaintiff  is  sufficient  to  prove  the  non- 
residence  of  both.'°^  The  exception  in  favor  of  a  nonresident  plaintiff 
is. made  in  several  of  the  American  statutes  (although  the  phrase  ''be 
yond  seas"  does  not  occur  in  most  of  them),-^*  and  has  been  held  to 
apply  even  against  a  maker  who  has  resided  within  the  jurisdiction 
long  enough  to  bar  the  statute  without  such  exception.^ '^^  In  Indi 
ana  the  phrase*'legal  disabilities"  has  been  held  to  include  the  absence 
of  the  plaintiff  from  the  United  States. ^^^ 

Most  of  the  United  States  provide  also  that  the  statute  shall  be 
suspended  if  the  person  against  whom  the  action  accrues  is  at  the 
time  absent  from  the  state,  and  until  his  return  into  the  state.**^*  An 
exception  has  also  been  provided  in  Great  Britain  as  to  the  defend- 
ant's absence  "beyond  seas."  ^^^    But,  if  the  defendant  resides  once 


24  0  21  Jac.  I.  c.  16,  §  7.  It  is  sufficient  to  aver  that  he  was  absent  beyond 
seas  at  matiiiity  of  the  bill,  and  until  within  six  years,  without  averring  his- 
return,  and  that  the  action  was  begun  within  six  years  afterwards.  Forbes 
V.  Smith,  11  Exch.  IGl.  But  the  absence  of  one  of  two  Joint  plaintiflfs  within 
six  years  is  not  sufficient.     Perry  v.  Jaclison,  4  Term  K.  516. 

2  60  Lafond  v.  Ruddocli,  13  C.  B.  813. 

251  Koch  V.  Shepherd,  18  C.  B.  191. 

262COLOUAI>0  (Mills'  Ann.  St.  §  2914);  ILLINOIS  (Kurd's  Rev.  St.  c. 
83,  §  9);  MAINE  (Rev.  St.  c.  81,  §  88);  MICHIGAN  (How.  Ann.  St.  §  8718); 
RHODE  ISLAND  (Gen.  Laws,  c.  234,  §  6);  TENNESSEE  (Shannon's  Code,  S? 
4448).  So,  In  PENNSYLVANIA  (Dig.  p.  1215.  §§  22-24),  being  citizens  of 
Pennsylvania  "beyond  seas."  And  formerly  in  MICHIGAN,  meaning  **be- 
yond  the  limits  of  the  United  States,"  Darling  v.  Meachum,  2  G.  Greene  (Iowa) 
602;  and  In  OHIO,  meaning  "witliout  the  limits  of  the  state,"  Richardson's 
Adm'rs  v.  Richardson's  Adm'rs,  6  Ohio.  125. 

263  Erskine  v.  Messicar,  27  Mich.  84;    McMillan  v.  Wood,  29  Me.  217. 

264Bauman  v.  Grubbs,  26  Ind.  419;  INDIANA  (Horner's  Rev.  St.  §  29l>); 
and  a  similar  phrase  is  used  in  KANSAS  (Gen.  St.  c.  95,  §  13). 

235  ALABAMA  (Code,  §  2622);  ARKANSAS  (Sand.  &  H.  Dig.  §  4834);  CAL- 
IFORNIA (Code  Civ.  Proc.  §  351),  if  without  the  United  States;  COLORADO 
(Mills'  Ann.  St.  §  2914);  CONNECTICUT  (Gen.  St.  §  13^4);  DELAWAItE 
(Rev.  Code,  p.  889,  §  14);  FLORIDA  (Rev.  St.  §  1284);  ILLINOIS  (Kurd's 
Rev.  St.  c.  83,  §  18);  INDIANA  (Horner's  Rev.  St.  §  297);  IOWA  (Code.  § 
3451);    KANSAS  (Gen.  St.  c.  95,  §  15);    KENTUCKY  (Ky.  St.  §  2531);    LOU- 


206  Byles,  Bills,  351;   4  Anne,  c.  16,  §  19. 
(2298) 


Ch.  42)  EXCEPTION    AS   TO   KONRK8IDENCE.  §    1611 

witlun  the  jurisdiction,  his  subsequent  nonresidence  will  not  suspend 
the  ninning  of  the  statute.***^  And  even  without  such  bar  to  the 
statute  from  nonresidence,  if  the  action  is  begun  after  20  years,  a  pre- 
sumption of  payment  will  arise  from  the  lapse  of  time.*"*  The  excep- 
tion in  the  statute  means  an  established  residence  out  of  the  state,^*^* 
and  not  a  temporary  absence,  however  long.*"®    On  the  other  hand^ 

ISIANA  (Rev.  Civ.  Code,  art  3541);    MAINE  (Supp.  Rev.  St.  c.  81,  §  103r, 
MARYL.AND  (Pub.  Gen.  Laws,  art  57,  |  5);    MASSACHUSETTS  (Pub.  St 
c.  197,  I  11);    MICHIGAN  (How.  Ann.  St.  §  8721):    MINNESOTA  (Gen.  St  § 
5145);    MISSISSIPPI  (Ann.  CkxJe,  f  2748);    MISSOURI  (Rev.  St.  §  6781);  NE- 
BRASKA  (Comp.   St  IS   5607,   5610);    NEVADA    (Gen.   St   S   3651);    NEW 
HAMPSHIRE  (Pub.  St  c.  217,  i  8);   NEW  JERSEY  (2  Gen.  St.  p.  1975.  §  15); 
NEW  YORK  (Ckxie  Civ.  Proc.  §  40);  NORTH  CAROLINA  (Code,  §  162);  OHIO 
iBates*  Ann.  St  §  4989);   OREGON  (CJode  Civ.  Proc.  §  16);   PENNSYLVANIA 
(Dig.  p.  1215,  |§  22-24),  if  beyond  the  limits  of  the  United  States;    RHODE 
ISLAND  (Gen.  Laws,  c.  234,  §  5);    SOUTH  CAROLINA  (Code  Civ.  Proc.  | 
121);    TENNESSEE  (Shannon's  Code,  S  4455);    TEXAS  (Rev.  St.  art.  3216); 
VERMONT  (V.   S.  f  1211);    VIRGINIA   (Code,   fi  2933);    WEST  VIRGINIA 
fCode,  c.  104,  f  18);   WISCONSIN  (Sanb.  &  B.  Ann.  St.  |  4231);   and  in  VER- 
MONT the  statute  was  suspended  by  the  statute  of  18()3  in  favor  of  volun- 
tven  in  the  army.    Cardell  v.  Carpenter,  43  Vt.  84. 

JST  ALABAMA  (Code,  f  2622);  CALIFORNIA  (Code  Civ.  Proc.  i  351);  COL- 
ORADO (Mills'  Ann.  St  i  2914);  CONNECTICUT  (Gen.  St  §  13^*);  DELA- 
WARE (Rev.  Code,  p.  880,  f  14);  FIvORIDA  (Rev.  St  §  1284);  GEORGIA 
«Civ.  Code,  i  3783);  ILLINOIS  (Hurd's  Rev.  St.  c.  83,  §  18);  KANSAS  (Gen. 
8t  c  96,  S  15);  KENTUCKY  (Ky.  $t.  Sf  2531-2533);  MAINE  (Supp.  Rev.  St. 
c.  81,  S  103);  MARYLAND  (Pub.  Gen.  Laws,  art.  57,  §  5);  MASSACHUSETTS 
<Pub.  St  c.  197,  §  11);  MICHIGAN  (How.  Ann.  St.  S  8721);  MINNESOTA 
(Gen.  St  I  5145);  MISSOURI  (Rev.  St  f  7f581),  Sauter  v.  Leveridge,  103  Ma 
61S,  15  S.  W.  961;  NEBRASKA  (Comp.  St.  §  5610);  NEVADA  (Gen.  St.  | 
3651);  NEW  JERSEY  (2  Gen.  St  p.  1975,  §  15);  NEW  YORK  (CJode  Civ. 
Proc  I  401);  NORTH  CAROLINA  (Code,  §  162);  OHIO  (Bates'  Ann.  St.  | 
4«9);  OREGON  ((3ode  Civ.  Proc.  S  16);  RHODE  ISLAND  (Gen.  Laws,  c.  234, 
i  5);  SOUTH  CAROLINA  (Code  Civ.  Proc.  §  121);  TENNESSEE  (Shannons 
Code,  I  4455);  TEXAS  (Rev.  St  art  3216);  VERMONT  (V.  S.  §  1211);  VIR- 
aiSlA  (Code,  S  2933);  WEST  VIRGINIA  (Code,  c.  104,  §  18);  WISCONSIN 
(Sanb.  &  B.  Ann.  St.  §  4231). 

•  «»»Bean  v.  Tonnele,  94  N.  Y.  381;    Courtney  v.  Staudenmayer,  56  Kan. 
382,  43  Pac.  758. 

'••Bucknam  v.  Thompson,  38  Me.  171;    Farr  v.  Durant,  90  Wis.  341,  (» 

N.  W.  274. 

^••Drew  v.  Drew,  37  Me.  389.    But  see,  as  to  a  sailor's  absence  for  two 
years,  Parker  v.  Kelly,  61  Wis.  552,  21  N.  W.  539. 
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his  absence  may  be  a  bar,  although  during  the  time  he  has  been  occa- 
iSionally  within  the  state,  and  even  had  property  there  which  might 
be  attached.^*^  But,  in  order  to  plead  the  statute  in  Nevada,  tiie 
defendant  must  have  been  within  the  state  during  the  full  time  limited 
by  the  act.^®-  If  he  is  absent  when  the  note  matures,  the  statute  be- 
gins to  run  from  his  return. ^'^  But  the  nonresidence  of  one  joint 
maker  will  not  bar  the  running  of  the  statute  as  to  the  other.*** 

§  1612.     If  the  nonresidence  of  the  maker  at  the  time  the  note 

was  made  is  proved,  it  throws  on  him  the  burden  of  proving  his  subse- 
quent residence  to  bring  himself  within  the  statute.^*'^  On  the  other 
hand,  if  the  maker  has  moved  from  the  state  soon  after  the  note  was 
made,  he  cannot  plead  the  bar  of  the  statute.-®**  But  if  he  has  re 
moved  from  the  state,  and  died  in  another  state,  the  statute  runs  in 
New  York  from  the  end  of  18  months  after  his  death.*"^ 

Where  the  maker  never  resided  in  the  state,  it  has  been  held  that 
the  statute  never  began  to  run,  on  account  of  the  exception  in  favor 
of  iK)nresidence.^**®  And  a  note  made  in  another  state  by  one  of  its 
citizens  may  be  sued  at  any  time  within  six  years  after  he  comes 


.1 


261  Hacker  v.  Everett,  57  Me.  548.  But  see,  contra,  where  he  comes  into 
the  Jurisdiction  dally  for  his  regular  business.  Ck>stello  v.  Downer,  19  App. 
Div.  434.  40  X.  Y.  JSupp.  713. 

202  Todman  v.  Turdy,  5  Nev.  238. 

263  Pratt  v.  Hubbard,  1  G.  Greene  (Iowa)  9.  And  wUl  not  be  afifected  by 
subsequent  occasional  absence.     Ingraham  v.  Bowie,  33  Miss.  17. 

264  Low  V.  Allen,  20  Cal.  141;  NEW  JERSEY  (2  Gen.  St.  p.  1975,  f  15); 
Bruce  v.  Flagg,  25  N.  ,T.  Law,  219.  And  this  is  now  provided  in  GREAT 
BRITAIN  by  tlie  statute  19  &  20  Vict.  c.  77,  §  11.  Although  the  contrary  was 
held  to  be  the  rule  under  Act  4  &  5  Anne,  c.  10.  Fannin  v.  Anderson,  7  Q.  B. 
811;   Towns  v.  Mead,  10  C.  B.  123. 

2«5  State  Bank  v.  Seawell,  18  Ala.  016. 

2  06  Havilaud  v.  Hargls,  9  Fla.  15. 

26  7  Christophers  v.  Garr,  0  N.  Y.  01;    Code  Civ.  Proc.  §  391. 

2  08  Brown  v.  Nourse,  55  Me.  230;  Thompson  v.  Reed,  75  Me.  404;  Bonlfant 
V.  Doniphan,  3  Kan.  20.  But  in  MISSOURI  the  exception  does  not  apply  In 
such  case.  Thojuns  v.  Black.  22  Mo.  330.  So,  now  in  MAINE  by  act  of  1SS5. 
But  this  act  only  applies  to  the  case  where  both  parties  resided  in  another 
i^tate.  where  the  action  is  barred.  Frye  v.  Parker,  84  Me.  251.  24  Atl.  844. 
In  MISSISSIPPI  this  is  true  of  tlie  provision  as  to  notes  barred  in  the  state 
of  original  residence  (Code,  §  2754),  but  not  of  the  stay  pending  nonresidence 
<ld.  §  2748).     Robinson  v.  Moore  (Miss.)  23  South.  031. 
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wittiin  tlie   jurisdiction  invoked;  *••    even  though  the  note  was  al- 
ready barred,  in  the  state  where  it  was  made,  while  both  parties  re- 
sided tbere.^'^     On  the  other  hand,  it  has  been  held  that  the  excep- 
tion ot  nonresidence  is  not  to  be  applied  in  favor  of  debts  to  nonresi- 
dent creditors  accrued  in  another  state,  notwithstanding  the  nonresi- 
dence  of  the  parties  at  the  time  and  their  subsequent  removal  into 
the  jurisdiction.^'^    And,  a  fortiori,  if  the  action  accrues  in  another 
state,  and  the  pajee  continues  to  reside  there,  but  the  maker  comes 
and  resides  within  the  jurisdiction  for  more  than  six  years^  the  stat- 
ute w^iU  bar  the  payee's  action.*'* 

Acknowledgment  or  New  Promise. 

§  1613.  An  acknowledgment  of  the  debt  or  a  new  promise  to  pay 
will,  in  general,  revive  the  cause  of  action,  and  the  statute  will  start 
anew  from  such  acknowledgment  or  promise.  It  has  been  held  that 
this  is  effected  by  giving  a  new  cause  of  action,  rather  than  reviving 
or  continuing  the  original  action.^'*  But  this  view  seems  to  have 
grown  out  of  an  effort  of  the  courts  to  restrain  the  laxity  with  which 
such  acknowledgments  and  promises  had  been  admitted.     An  acknowl- 

»«»  Way  v.  Sperry,  6  Ciish.  (Mass.)  2:iS.     Although  the  statute  had  already 
partly  run  in  the  other  state.     Harrison  v.  Bank,  12  Neb.  4m>,  11  X.  W.  752. 
210  Thompson  y.  Reed,  75  Me.  404. 

»'i  Whether  the  note  is  already  barred  by  the  foreign  statute,  Wood  v.  Les- 
lie, 35  N.  J.  Law,  472;  Beardsley  ▼.  Southmayd.  15  N.  J.  Law,  171;  or  not, 
Tabemer  v.  Brentnall,  18  N.  J.  Law,  2fi2.  And  see  Nash  v.  Tupper,  1  Caint^s 
(N.  y.)  402.  And  by  the  statute  of  INDIANA  a  nonresident  maker  is  di>^- 
charged,  although  the  action  arose  In  that  state,  if  discharged  by  the  statute  of 
limitations  of  the  place  of  bis  .residence.  Riser  t.  Snoddy,  7  Ind.  442. 
B73  Fletcher  v.  Spauldlng,  9  Minn.  64  (Gil.  54). 

«T>  Byles,  Bills,  352;    Tanner  v.  Smart.  G  Barn.  &  C.  G03.     So,  too,  an  ac- 
knowledgment of  the  debt,  NewUn  v.  Duncan,  1  Har.  (Del.)  204.     And,  where 
a  cew  promise  extends  the  note  before  It  is  barred,  the  action  must  be  on  the 
new  promise,  Carr's  Ex*r  ▼.  Robinson,  8  Bush  (Ky.)  260;    and  such  new  prom- 
ise is  of  no  ayail  without  new  consideration,  except  to  suspend  the  statute  of 
limitations,  Gilmore  v.  Green,  14  Bush  (Ky.)  772.     In  GEORGIA  the  original 
Uabillty  is  reTived  expressly  by  the  statute  (Civ.  Code,  {  3790).  But  in  MISSIS- 
SIPPI it  has  been  held  to  be  against  public  policy,  and  therefore  without  effect. 
fbr  the  maker  to  agree,  in  consideration  of  forbearance  at  the  maturity  of  a 
aote»  that  the  statute  of  limitations  should  not  run  against  it  "until  it  was  fully 
IMkl."    Crane  T.  French.  38  MiSB.  503. 
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edgment  of  part  of  the  debt  will  have  the  same  effect  as  to  that  part.*'* 
On  the  other  hand,  a  promise  to  pay  the  principal,  but  not  the  in- 
terest, will  not  support  the  recovery  of  interest.^ ^'  The  promise  or 
acknowledgment  may  be  before  the  debt  is  barred,^^*  or  afterwards. *^^ 
And  it  was  formerly  held  that  it  might  even  be  after  suit  brought.*^* 
But  a  promise  made  on  Sunday  is  not  sufficient.^^'* 

Formerly  an  express  promise  was  held  to  be  necessary,^*®  but  it  is 
now  established  that  the  law  implies  a  sufficient  promise  from  a  sim- 
ple acknowledgment  of  the  debt.^®^  The  acknowledgment  must  be 
such,  however,  as  will  fairly  imply  a  promise.*^^     And  it  must  not 

274  Oliver  V.  Gray,  1  Har.  &  G.  (Md.)  204.  So,  an  acknowledgment  as  **a  debt 
due  by  me,  less  what  may  have  been  paid."  Marshall  v.  Smith,  20  U.  C.  C. 
P.  350.  So,  a  promise  to  pay  after  deductions  allowed  in  the  suit,  although 
originally  refused.     Hannah  v.  Hawkins,  5  Lea  (Tenn.)  240. 

2TB  Duffle  V.  Phillips,  31  Ala.  571.  But  a  note  for  the  Interest,  reciting  the 
principal  note,  bars  the  statute  as  to  the  latter.     Perry  v.  Slade,  8  Q.  B.  115. 

27  6  Penley  v.  Waterhouse,  3  Iowa,  418.  So,  an  acknowledgment.  Shack- 
leford  V.  Douglass,  31  Miss.  95.  So,  an  indorsement,  "this  note  shall  not  be 
outlawed."     In  re  King's  Estate,  ^  Mich.  411,  54  N.  W.  178. 

277  Godwin  v.  Culley,  4  Hurl.  &  N.  373;  .Hanger  v.  Dodge,  24  Ark.  205; 
Buffington  v.  Davis,  33  Md.  511.  But  see,  as  to  statute  of  Ohio,  Hill  v.  Henry, 
17  Ohio,  9.  And  such  promise  will  not  include  interest  not  expressly  mentioned. 
Hartley  ▼.  Requa.  17  Misc.  Rep.  74,  39  N.  Y.  Supp.  840. 

278Danforth  v.  Culver,  11  Johns.  (N.  Y.)  14G.  So,  too,  an  acknowledgment. 
Oliver  v.  Gray,  1  Har.  &  G.  (Md.)  204;  Yea  v.  Fouraker,  2  Burrows,  1099; 
Lloyd  v.  Maund,  2  Term  R.  700.  But  in  England  the  promise  or  acknowledg- 
ment must  now  be  before  action  brought.  Byles,  Bills,  357;  Tanner  v.  Smart, 
a  Barn.  &  C.  603,  9  Dowl.  &  R.  549.  But,  where  a  pledgor  sues  to  recover  a 
pledge  securing  a  debt  that  is  barred,  his  admission  of  the  debt  in  his  pleading 
win  revive  it.     Gage  v.  Trust  Co.,  86  Fed.  984. 

27»  Bumgardner  v.  Taylor,  28  Ala.  687. 

280  Dickson  v.  Thomson,  2  Show.  226;  Luna  v.  Edmiston,  5  Sneed  (Tenn.) 
159.     So,  as  against  an  executor,  TuUock  v.  Dunn,  Ryan  &  M.  416. 

281  Byles,  Bills,  353;  Chit.  Bills,  689;  2  Pars.  Notes  &  B.  648;  Hart  v.  Pren- 
^ergast,  14  Mees.  &  W.  741;  Baxter  v.  Pennimau,  8  Mass.  133;  Parker  v.  But- 
terworth,  46  N.  J.  Law,  244;  Felty  v.  Young,  18  Md.  163;  Newlin  v.  Duncan. 
1  Har.  (Del.)  204;  Shackleford  v.  Douglass,  31  Miss.  95;  Porter  v.  HiH,  4  Me. 
41;   Butler  v.  Winters,  2  Swan  (Tenn.)  91. 

282  Haydon  v.  WUliams,  7  Bing.  166,  4  Moore  &  P.  811;  Chambers  v.  Gar 
land,  3  G.  Greene  (Iowa)  322.  And  not  a  mere  admission  of  legal  liability. 
Pritchard  v.  Howell,  1  Wis.  131,  or  a  letter  inquiring  what  amount  the  creditor 
would  take,  or  referring  to  a  previous  payment  by  the  maker,  Weston  t.  H6dg- 
klns,  136  Mass.  326.    So,  it  is  not  enough  for  a  security  to  take  security  from-  his 
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be  accompanied  with  any  expression  which  would  repel  that  infer- 
ence.-"    And  the  new  acknowledgment  or  promise  must  identify  the 
debt,  either  expressly  or  by  plain  reference.^**    A  general  acknowl- 
edgment, applicable  to  other  debts  as  well,  will  not  be  sufficient. ^^"^ 
And  the  acknowledgment  must  be  unequivocal.'^'*    Where  it  is  con- 
tained in  an  ambiguous  letter,  the  identity  of  the  instrument  referred 
to  is  a  question  for  the  jury.^®'     But  the  construction  of  an  ambig- 
uous writing  is,  in  general,  a  question  for  the  court.*®* 

principal.     Holt  v.  Gage,  60  N.  II.  536,  19  Cent.  Law  J.  417.     But  Indorsing  a 
waiTer  of  the  statute  is  sufficient.    Jordan  v.  Jordan,  85  Tenn.  5G1,  3  S.  W.  896. 
=  *»Byle8.  Bms,  353;   Fearn  v.  I^wls,  6  Bing.  349,  4  Moore  &  P.  1;    Scales 
V.  Jacob,  3  Bing.  638.  11  Moore.  553.     Thus,  the  statute  will  not  be  barred  if 
there  is  an  accompanying  statement  that  he  was  not  liable,  because  the  bill  was 
without  consideration,  Easterly  v.  Pullen,  3  Starkie,  186;   or  that  the  stamp 
was  insufficient,  and  he  would  never  pay  it,  A'Court  v.  Cross,  3  Bing.  329;    or 
that  the  note  was  outlawed,  and  he  meant  to  avail  himself  of  the  statute, 
although  he  admitted  the  note  to  be  genuine,  Danforth  v.  Culver,  11  Johns.  (N. 
Y.)  140;    or  that  he  "had  lost  a  great  deal,  and  could  not  pay  it,"  Galpln  v.  Bar- 
ney. 37  Vt.  627;   or  was  willing  to  pay  but  unable  to  do  so,  Hancoclv  v.  Bliss. 
7  Weml.  (N.  Y.)  267;   or  thought  it  was  paid,  Grantham  v.  Powell,  6  U.  C.  Q. 
B.  41VI;    or  paid  by  services  intended  by  him  to  be  so  applied,  and  he  would 
produce  the  account,  which  he  afterwards  said  was  destroyed,  Bradley  v.  Fieltl, 
3  Wend.  (X.  Y.)  272.    On  the  other  hand,  the  statute  has  been  held  to  be  barred, 
although  the  acknowledgment  was  accompanied  with  a  refusal  to  pay  or  an 
excuse  because  the  note  was  barred,  Oliver  v.  Gray,  1  Har.  &  G.  (Md.)  204; 
or  that  he  was  not  then  liable,  because  the  bill  was  outlawed,  and  that  he 
would  not  pay,  and  it  was  not  in  his  power  to  do  so,  Leaper  v.  Tatton,  16 
i:ast.  420. 

2*«  I^echmere  v.  Fletcher,  1  Cromp.  &  M.  623;  Mayfaith*s  Appeal  (Pa.  Sup.)  2 
Atl.  28.  But  it  is  not  necessary  that  the  note  should  have  been  produced  at 
the  time.     Guy  v.  Toms,  6  Gill  (Md.)  82. 

2*5  Smith  V.  Moulton,  12  Minn.  352  (Gil.  229).  But  it  will  not  be  presumed 
that  there  are  other  debts  until  shown.  Whitney  v.  Bigelow,  4  Pick.  (Mass.) 
110. 

«•«  Fearn  v.  Lewis,  4  Car.  &  P.  173,  6  Bing.  349;  Landis  v.  Roth,  109  Pa. 
St.  621,  1  Atl.  49.  But  it  need  not  be  In  set  terms,  or  even  name  the  precipe 
amount,  or  it  may  indicate  the  amount  approximately.  DInsmore  v.  Dinsmore. 
21  Me.  433. 

i«7  Frost  V.  Bengough,  8  Moore,  180, 1  Bing.  266.  And  it  has  been  held  to  be 
a  question  for  the  Jury  whether  the  expressions  used  amount  to  an  acknowledg- 
ment.   Penley  v.  Waterhouse,  3  Iowa,  418. 

*•>  Morrell  v.  Frith,  3  Mees.  &  \V.  402,  So,  as  to  words  amounting  to  an 
expref^s  promise.  Evans  v.  Carey,  29  Ala.  99;  or  to  an  acknowledgment,  Oliver 
V.  Gray,  1  Har.  &  G.  (Md.)  204. 
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Sufficient  Acknowledgement  or  Promise. 

5  1614.  Giving  a  bill  of  exchaDge  id  payment  is  prima  facie  a  prom- 
ise suflBcient  to  bar  the  statute.^®'  So,  if  a  guarantor  gives  his  note 
for  the  interest;  ^®®  or  if  the  maker  gives  a  chattel  mortgage.**^  And 
it  is  a  sufficient  acknowledgment  by  a  surety  if  he  refers  the  holder  to 
his  principal,  and  the  principal  makes  a  payment.^®^  So,  it  will  be 
sufficient  if  the  maker  assigns  his  property  for  the  payment  of  debts, 
and  the  assignee  makes  a  payment  under  a  direction  to  that  effect  in 
the  assignments*^  So,  a  written  acknowledgment  in  a  contract  for 
compromising  a  note  is  sufficient;  s®*  or  a  provision  in  the  maker's 
will  that  his  debts  should  be  paid,  and,  first,  those  to  the  payee; -®^ 
or  an  indorsement  that  **the  note  is  all  right,  and  I  think  I  can  pay 
1100  next  fall."  ^oe 

And  where  the  maker  of  a  note  alters  the  date,  and  indorses  his 
initials  on  it,  and  delivers  it  again,  it  will  amount  to  a  new  promise 
to  pay,  although  not  a  new  note.^®^  And  if,  after  a  note  is  barred, 
the  maker  affixes  his  seal  to  it,  it  will  turn  it  into  a  sealed  instrument, 
with  a  longer  term  of  limitation.-"®  So,  an  agreement  under  seal  to 
ronew  a  note,  "whenever  the  exact  amount  due  is  ascertained,"  is  a 
sufficient  promise.^^*  So,  a  sufficient  acknowledgment  or  promise 
may  be  made  by  letter,^®®  although  the  note  is  under  seal.^®* 

28*  Turney  v.  Dodwell,  3  El.  &  Bl.  1341.  As  a  promise  at  the  time  of  draw- 
ing, not  at  the  time  of  payment,     (rowan  v.  Forster,  3  Barn.  &  Adol.  r»07. 

290  Sigouruoy  v.  Wetherell,  C  Mete.  (Mass.)  533;  Taylor  v.  Slater,  10  K.  I- 
86,  12  Atl.  727. 

291  Market  v.  Plant  (Miss.)  1  South.  200. 
202  Winchell  v.  Hicks,  18  N.  Y.  538. 

293  Barger  v.  Durvin,  22  Barb.  (N.  Y.)  r>8. 

204  oivey  V.  Jackson,  lOti  Ind.  280,  4  N.  K.  140. 

29  6BuUard  v.  Thompson,  35  Tex.  313. 

206  Russell  &  Co.  V.  Davis.  51  Minn.  482,  5.3  X.  W.  706. 

207  Bourdin  v.  Greenwood,  L.  R.  13  Kq.  281.  But  an  alteration  indorsed  on 
the  note  amounts  to  an  acknowledgment  of  tlie  debt.  Mitchell  v.  McHenry. 
02  Iowa,  ;^2,  17  N.  W.  578. 

29  8  Hanger  v.  Dodge,  24  Ark.  205. 

2  00  Hart  v.  Boyt,  54  ML^s.  547.  Or  even  an  offer  to  renew.  Hubbard  v. 
Bugbee.  58  Vt.  172,  2  Atl.  5J>4.  Or  an  indorsement  of  renewal.  McKay  >. 
Overton,  05  Tex.  82. 

800  E.  g.  saying,  "A.  stated  tliat  the  amoilnt  due  against  me  was  £1,000.     Of 

801  Webb  V.  Carter,  02  Ga.  415. 
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Ch.  42)  IKSUFFIdENT   ACKNOWLEOGMKNT   OR   PROMISE.  §    1615 


Ixunifflcient  Acknomrledgment  or  Promise. 

§  1615.  An  offer  to  pay  part  of  a  note  in  satisfaction  of  the  whole, 
not  accepted  by  the  holder,  is  not  a  sufficient  promise.*®^  So,  too,  an 
offer  to  allow  the  amoant  of  a  draft  in  compromise;  *®*  or  a  statement 

course,  tills  indndes  the  note  that  I  Jointly  signed  with  B.    You  are  aware  you 
hare  £25  to  my  credit"     Godwin  v.  Culley,  4  Hurl.  &  N.  373.    Or,  "I  wUl  try 
and  pay  you  a  little  at  a  time  if  you  will  let  me.    I  am  anxious  to  get  out  of 
your  debt    I  wiU  endeavor  to  send  you  a  little  next  week."    Lee  v.  Wilmot, 
L.  R.  1  Exch.  36i.    Or,  "I  hope  to  be  at  H.  soon,  when  I  trust  everything  will 
be  arranged  with  A.  agreeable  to  her  wishes."    Edmonds  v.  Goater,  15  Beav. 
415.  Or,  **I  cannot  send  you  the  £20.  I  have  no  money  by  me  now,  nor  shall  I 
have  tiU  after  the  fair.    Your  better  way  will  be  to  give  up  that  bill  and  draw 
another  for  £30,  the  balance  of  the  account,  which  shall  be  honored  when  due." 
Dabbs  V.  Humphrey,  4  Moore  &  S.  285,  10  BIng.  440.    Or,  "By  next  mouth  I 
shaU  have  my  bankers'  account  here,  and  I  shall  remit  the  sum  due  to  you  In 
a  draft  on  them."    Lang  v.  Mackenzie,  4  Car.  &  P.  463.    Or,  **The  old  account 
has  not  escaped  our  memory,  and  as  soon  as  we  can  get  our  aflTairs  arranged 
we  wlU  see  you  are  paid."    Chasemore  v.  Turner,  L.  R.  10  Q.  B.  500.     Or.  *i 
have  note  in  bank  that  should  be  renewed,  and  I  have  the  money  to  do  so,  but 
have  not  time.    If  you  could  send  the  old  note  to  A.,  with  statement,  he  would 
receive  the  money  and  a  new  note  and  forward  to  you."     Brown  v.  State  Bank. 
10  Ark.  134.     Or  saying  he  could  not  pay,  but  would  pay  by  installments. 
Wilby  V.  Elgee,  L.  R.  10  C.  P.  407.     Or  regretting  that  he  **cannot  remit,"  and 
referring  the  holder  to  his  agent    Buffington  v.  Davis,  33  Md.  511.     Or  saying 
he  had  signed,  and  in  the  end  thought  he  should  have  to  pay,  and  "that  enough 
had  heen  paid  to  pay  the  debt  if  It  had  been  presented  when  it  should  havo 
been."    Phelps  v.  Williamson,  26  Vt.  230.    Or  saying  he  thought  he  "had  set- 
tled.   If  not,  I  am  willing  to  do  so  now."    Shaw  v.  Lambert,  14  App.  Div. 
t*56.  43  N.  Y.  Supp.  470.     So,  a  letter  promising  "to  pay  the  balance,"  but  not 
specifying  the  amount,  will  support  a  recovery  of  nominal  damages.    Dlckln- 
■M  V.  Hatfield,  1  Moody  &  R.  141,  5  Car.  &  P.  46.     See,  too,  Byles,  Bills,  3o4; 
Chit.  Bflis,  689;   Dodson  v.  Mackey,  4  Nev.  &  M.  327. 

*•'  Batchelder  v.  Batchelder,  48  N.  H.  23.  Or  an  agreement  to  give  In  satis- 
factk>n  a  smaller  note,  afterwards  offered  and  refused.  Smith  v.  Eastman,  3 
Cwh,  (Maas.)  355.  Or  to  pay  in  Confederate  currency.  Slmonton  v.  Clark. 
66  X.  C.  525.  So,  a  general  offer  In  the  petition  of  a  bankrupt  to  assign  for  the 
benefit  of  creditors.     Everett  v.  Robertson,  1  El.  &  Bl.  16. 

*•»  Whitney  v.  Reese,  11  Minn.  138  (Gil.  87).  So,  an  offer  to  compromise, 
*«ylng  the  note  could  not  be  enforced  at  law,  and  he  would  never  pay  because 
it  waa  an  unjust  debt  Laurence  v.  Hopkins,  13  Johns.  (N.  Y.)  288.  But  a 
written  proposal  of  compromise  is  a  sufficient  acknowledgment  in  Louisiana. 
Kohn  V.  Davidson,  23  La.  Ann.  467. 
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tliat,  "if  you  produce  any  notes  against  me,  I  will  pay  them,"  coupled 
with  an  admission  that  certain  notes  then  handed  to  him  were  still 
due.^®*  So,  it  is  not  a  sufficient  acknowledgment  to  prove  an  account 
against  the  estate  of  an  intestate,  and  credit  him  with  the  amount  of 
the  note  in  question;  ^®*  or  to  consent  that  the  holder  may  receive  a 
dividend  from  the  estate  of  another  maker,  and  "not  prejudice  your 
claim  upon  me  for  the  same  debt'';'®*  or  to  admit  that  the  payee 
complained  because  the  maker  did  not  pay  more.'**^ 

And  where  an  administrator  put  on  his  inventory  a  duebill  given  bv 
himself  to  the  deceased,  which  was  barred  by  the  statute,  it  was  held 
that  this  was  not  a  sufficient  promise  to  take  it  out  of  the  statute.'®' 
So,  it  is  not  a  sufficient  acknowledgment  to  include  a  note  in  the  sched- 
ule of  the  maker's  creditors  in  insolvency;  ^^^  or  in  an  unsigned  sched- 
ule of  debts  made  for  his  private  use.*^®  In  like  manner,  an  ambigu- 
ous statement  in  a  letter  will  not  amount  to  an  acknowledgment  or 


promise. 


311 


Verbal  and  Conditional  Promises. 


§  1616.  It  has  been  held  that  the  new  promise  could  not  be  proved 
by  a  verbal  or  written  contract  without  the  signature  of  the  prom- 
isor; ^^^   and  this  is  now  established  in  Great  Britain  by  statute.'*' 

304  Norton  v.  Colby,  52  lU.  198. 
30  5  Smith  V.  Talbot,  11  Ark.  GGG. 
30  6  CockriU  v.  Sparkes,  1  Hurl.  &  C.  699. 
•07  Anderson  v.  Robertson,  24  Miss.  389. 
•08  Black  V.  White,  13  S.  C.  37. 

30  0  Roscoe  V.  Hale,  7  Gray  (Mass.)  274;    Hidden  v.  Cozzens,  2  R.  I.  401: 
Smith  V,  Palfrey,  28  La.  Ann.  61.5. 
siowellman  v.  Southard,  30  Me.  425. 

311  E.  g.  saying,  *'I  am  sorry  I  cannot  do  anything  for  you  at  present,  but 
shall  remember  you  as  soon  as  possible."  Gemmell  v.  Colton,  6  U.  C.  C.  P.  57. 
Or.  *1  am  going  to  A.  to-morrow  and  will  send  $50,  which  Is  all  I  can  spare  at 
present."  Eckford  v.  Evans,  56  Miss.  18.  Or,  "I  would  thank  you  to  send 
me  a  statement,  ♦  ♦  ♦  if  I  should  not  be  able  to  visit  you  soon.  I  will 
write  again."  Gibson  v.  Grosvenor,  4  Gray  (Mass.)  606.  So,  if  the  makers 
administrator  writes,  '*An  arrangement  will  soon  be  made  to  pay  the  note.  I 
calculate,  and  always  calculated,  to  pay  it."     Oakes  v.  Mitchell,  15  Me.  360. 

312  Byles,  Bills,  361;  Willis  v.  Newham,  3  Younge  &  J.  518;  Baildon  v.  Wal- 
ton, 1  Exch.  632. 

313  Byles,  Bills,  361;  Chit.  Bills,  688;  2  Pars.  Notes  &  B.  631;  9  Geo.  IV.  c.  14; 
Irving  V.  Veitch,  3  Mees.  &  W.  98;   Hyde  T.  Johnson,  2  Bing.  N.  0.  776,  3 
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In  like  manner,  it  is  provided  in  many  of  the  United  States  that  an 
acknowledgment  op  promise,  in  order  to  bar  the  statute  of  limitations 
or  be  admissible  as  evidence  of  a  new  contract,  must  be  in  writing,  and 
signed  by  the  party  to  be  bound.*^*  Before  the  passage  of  these  acts, 
however,  a  verbal  promise  was  sufficient.*^* 

The  acknowledgment  or  promise  to  pay  must  not  be  conditional;  •^^ 
OP,  if  conditional,  the  condition  must  be  shown  to  have  been  per- 

Scott,  2S9.  Although  It  was  made  before  January  1,  1829,  when  the  act  went 
into  effect  *  Towler  v.  Chatterton,  C  Blng.  258,  3  Moore  &  P.  619;  Hilliard  v. 
Lenard,  Moody  &,  M.  297. 

814  ALABAMA  (Code,  §  2628);    ARKANSAS  (Sand.  &  H.  Dig.  §  4837);    CAL- 
IFORNIA (Code.  Civ.  Proc.  §  360);   GEORGIA   (Civ.  Code,  §  3788),   but  a 
credit  Indorsed  on  a  note  by  a  debtor,  or  any  other  written  acknowledgment, 
is  equal  to  a  new  promise  (section  3789);   ILLINOIS  (Hurd's  Rev.  St.  c.  83, 
I  16);    INDIANA  (Horner's  Rev.  St.  §  301);    IOWA  (Code,  §  3456);    KANSAS 
-Oen.  St.  c.  95,  §  18);  LOUISIANA  (Rev.  Civ.  Code,  art.  2278);    MAINE  (Rev. 
St.  c.  81,  §  97);    MASSACHUSETTS  (Pub.  St.  c.  197,  §  15);    MICHIGAN  (2 
How.  Ann.  St.  §  8725);    MINNESOTA  (Gen.  St.  §  5154);    MISSISSIPPI  (Ann. 
''•de.  f  2757),  Lamkln  v.  Nye.  43  Miss.  241;    MISSOURI   (Rev.   St.  §  6793), 
Klackbum  v.  Jackson,  26  Mo.  308;    NEBRASKA  (Comp.  St.  §  5612);    NEVADA 
<<Jen.  St.  I  3600);   NEW  JERSEY  (2  Gen.  St.  p.  1976,  §  17),  Parker  v.  Butter- 
worth,  46  N.  J.   Law,  244;    NEW  YORK   (Code  Civ.  Proc.   §  395);    NORTH 
l*AROIJD»A  (Code,  §  172),  especially  after  the  note  is  already  barred,  Pool  v. 
Bledsoe,  85  N.  C.  1;    OHIO  (Bates'  Ann.  St.  §  4092);    OREGON   (Code  Civ. 
I'roc,  c.  24);    SOUTH  CAROLINA  (Code  Civ.  Proc.  §  131);    TEXAS  (Rev.  St. 
art  3219):   VERMONT  (V.  S.  S  1215);   VIRGINIA  (Code,  §  2922):   WEST  VIR- 
<;INU  (Code,  c.  104,  §  8);  WISCONSIN  (Sanb.  &  B.  Ann.  St.  §  4243).    And  an 
acknowledgment  in  writing,  not  signed  or  delivered,  is  not  sufficient.    Green 
V.  f;oble,  7  Kan.  297.    Bnt  a  verbal  promise  not  to  plead  the  statute  may  be 
enforced  to  prevent  fraud  on  the  promisor's  part.    Cecil  v.  Henderson,  121 
N.  C.  244,  28  S.  E.  481. 

"'Homer  v.  Starkey,  27  lU.  13;  Sennott  v.  Horner,  30  Hi.  420;  Carothers 
V.  Hurley,  41  Miss.  71,  before  the  Code  of  1857.  And  a  promise  to  "settle"  the 
note  at  a  future  day  was  sufficient  without  production  of  the  note,  if  there  was 
00  misunderstanding  and  the  claim  was  presented  and  ready  to  be  exhibited. 
Brody  v.  Doherty,  30  Miss.  40.  But  the  former  Mississippi  statute  required 
tbe  acknowledgment  to  be  made  on  presentation  of  the  note.  Foute  v.  Bacon, 
24  Miss.  156.  Or  the  promise  to  be  made  in  writing  and  signed.  Briscoe  v. 
AnketeU,  28  Mias.  361.  And  it  was  held  to  be  sufficient  In  Texas  if  tlie  maker 
nl4  ^  was  wiUing  to  pay  a  note  which  was  already  barred.  McDonald  v. 
Grey,  20  Tex.  80. 
"•  Sweet  T.  Franklin,  7  R.  I.  356. 
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formed.'^^  Thus,  if  the  maker  of  a  note  said  it  was  an  honest  debt, 
and  he  would  pay  it  when  he  got  able,  it  would  be  a  sufficient  bar 
on  proof  of  his  ability  to  pay.*^*  So,  in  Illinois,  where  the  maker  gave 
a  Terbal  promise  to  pay  when  he  could  *^make  a  raise,  if  the  payee  w^ould 
wait  awhile."'^'  And  an  acknowledgment  that  a  note  is  due  and 
unpaid,  with  a  promise  to  pay,  if  credited  by  the  holder's  firm  with 
certain  rents,  is  sufficient.'^®  But  a  written  promise  to  pay  at  a  cer- 
tain time,  unless  he  "should  find  a  receipt  in  the  meanwhile/'  has  been 
held  not  to  be  so.'^^ 


Promise  by  Agent — Executor — Surety. 

§  1617.  The  acknowledgment  or  promise  may  be  made  by  an  agent, 
but  the  holder  cannot  act  as  agent  for  the  maker. ^^^  A  wife  may, 
however,  bind  her  husband  as  agent  by  such  promise.'^* 

817  Byles,  Bills,  353;  Chit.  Bills,  G89;  Tanner  v.  Smart,  6  Bain.  &  C.  Oa3. 
9  Dowl.  &  R.  540;  Kennett  v.  Milbank,  8  Bing.  38:  1  Moore  &  S.  102:  Linsell 
V.  Bonsor,  2  Bing.  N.  C.  241,  2  Scott,  399;  Wakeman  v.  Sherman,  9  N.  Y.  85: 
Parker  v.  Butterworth,  46  N.  J.  Law,  244;  Guy  v.  Tarns,  6  Gill  (Md.)  82;  Por- 
ter V.  Hill,  4  Me.  41;  Shaw  v.  Newell,  1  R.  I,  488;  Farmers'  Bank  of  Virginia 
V.  Clarke,  4  Leigh  (Va.)  G03;    Deshon  v.  Eaton,  4  Me.  413. 

318  Dean  v.  He  wit,  5  Wend.  (N.  Y.)  257.  So,  a  promise  to  pay  *'as  soon  as 
convenient."  Edmunds  v.  Downes,  2  Cromp.  &  M.  450,  4  Tyrw.  173.  Or  **a;5 
soon  as  I  can.*'  Tanner  v.  Smart,  6  Barn.  &  C.  003,  9  Dowl.  &  R.  549;  Scales 
V.  Jacob,  3  Bing.  (>38.  Or  a  request  to  "allow  It  to  rest  until  I  am  in  better 
condition  to  liquidate  it."  Parker  v.  Butterworth,  40  X.  J.  Law,  244.  But  a 
promise  to  pay  "when  able"  has  been  held  not  to  be  sufficient.  Wilcox  v.  Wil- 
liams, 5  Nev.  20<3.  So,  a  statement  that  he  had  sufficient  assets,  and  expeete<1 
to  realize,  and  would  pay  out  of  such  assets  if  he  had  thne.  Wells  v.  Hill.  118 
N.  C.  900.  24  S.  E.  771.  So,  where  the  debtor  said  he  desired  to  pay  when 
able,  and  the  claim  was  already  barred,  and  was  not  exhibited  to  him  at  the 
time.     Adams  v.  Torry's  Ex'rs,  26  Miss.  499.     And  see  S  111,  supra. 

319  Horner  v.  Starkey,  27  111.  13;    Sennott  v.  Homer,  30  111.  429. 
»2o  Mitchell  v,  Sellraan,  5  Md.  376. 

321  Aldrete  v.  Demitt,  32  Tex.  575. 

S22  Wright  V.  Bessman,  55  Ga.  187.  And  a  corporation  will  not  be  bound 
by  the  promise  of  its  general  agent.    Watts  v.  Devor,  1  Grant  Cas.  (Pa.)  267. 

323  Byles,  Bills,  358;  Palethorp  v.  Furnish,  2  Esp.  511.  But  the  husband's 
promise  will  not  bind  his  wife  at  common  law.  Moore  v.  Leseur,  18  Ala.  e06. 
And  she  will  not  be  bound  by  her  own  promise  after  coverture,  or  by  that  of 
a  co-maker.  Plttam  v.  Poster,  1  Barn.  &  C.  248,  2  Dowl.  &  R.  363.  And  the 
Joint  obligation  of  husband  and  wife  for  a  debt  on  which  he  was  liable  as 
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An  express  promise  by  an  executor  will  bind  his  testator's  estate, 
but  not  a  mere  acknowledgment  by  him',  which  does  not  necessarily 
imply  a  promise;*^*  nor  a  letter  from  the  executor,  admitting  the 
justice  of  the  debt,  but  saying  he  was  compelled  to  refuse  payment  until 
ordered  by  the  court.'^*^  And  in  Mississippi  it  has  been  held  that  the 
executor's  promise  will  not  bar  the  statute.'^*  In  like  manner,  the 
acknowledgment  of  an  administrator  will  not  bar  the  statute;  '^^  nor 
even  his  written  promise  made  before  the  statute  had  run  out.^^® 

An  acknowledgment  or  promise  by  the  principal  maker  will  not  bind 
a  suretj-.-'*^'  And  in  Georgia  the  statute  provides  that  no  surety  shall 
l»e  bound  by  a  payment  or  promise  made  by  the  principal  or  by  a  co- 
surety.'^* 

Promise  by  Joint  Maker. 

§  1618.    Before  the  recent  statutes  to  the  contrary,  a  new  promise 
made  by  one  joint  maker  or  indorser  revived  the  action  as  to  all.*''^ 

tsurtty  wiU  not  bar  the  statute  against  his  original  liabUity.    Bridges  v.  Blalce, 
1UI5  Ind.  :i32,  6  N.  E.  833. 

4J4  Byles,  Bills.  3oG;  Tullock  v.  Dunn,  Ryan  &  M.  416.  But  in  Massachu- 
eetts  an  admission  by  an  executor  has  been  held  to  bar  the  statute  of  limita- 
tions, although  not  si^eclaUy  declared  on.  Baxter  v.  Penniman,  8  Mass.  133. 
He  cannot,  however,  receive  a  testator's  note  in  favor  of  himself  as  holder. 
Wadleigh  v.  Jordan,  74  Me.  483. 

"5  BriggB  V.  Wilson,  39  Eug.  Law  &  Eq.  G2. 

*»•  Sanders  v.  Robertson,  23  Miss.  389.    And  see  Riser  v.  Snoddy,  7  Ind.  442. 

»27  Bunker  v.  Atheam,  35  Me.  364. 

3"  Huntington  v.  Bobbitt's  Heirs,  46  Miss.  528. 

3»«  Perham  v.  Raynal,  2  Bing.  306,  9  Moore,  5(56;  Frye  v.  Barker,  4  Pick. 
(Mass. I  3S2.  And  if  a  surety  Induces  the  holder  to  delay  proceedings  against 
the  priDinpal  by  his  own  absolute  promise,  the  statute  will  run  in  his  favor  fronr 
the  date  of  such  promise.    Joyner  v.  Masscy,  97  N.  C.  148,  1  S.  E.  702. 

-5M;E0RGIA  (Civ.  Code,  S  2975).  So.  an  indorser  will  not  be  bound  by  a 
new  promise  made  by  the  maker.     Dean  v.  Munroe,  32  Ga.  28. 

"1  Pike  V.  Warren.  15  Me.  300;  Dinsmore  v.  Dinsmore,  21  Me.  433;  Frye  v. 
Barker.  4  Pick.  (Mass.)  382;  Clark  v.  Sigourney,  17  Conn.  511;  Coit  v.  Tracy, 
SConn.  2<i8;  Bouk»r  v.  Sarpy,  30  La.  Ann.  494.  So,  an  acknowledgment  by  one 
joint  maker.  Getthell  v.  Heald,  7  Me.  26.  Although  made  after  the  debt  ivS 
btrred.  White  v.  Hale,  3  Pick.  (Mass.)  291.  But  see,  contra,  in  such  case. 
Lowther  v.  Chappell.  8  Ala.  353.  And  in  MISSISSIPPI,  before  tlie  Code  of 
1857,  a  joint  maker  was  not  bound  by  a  promise  signed  by  his  co-maker  only, 
or  an  acknowledgment  of  his  co-maker  without  presentment  of  the  note 
acknowledged.    Foute  v.  Bacon,  24  Miss.  156. 

(2309) 


§  1618 


ACTION. 


(Ch.  42 


So,  a  promise  by  one  maker  of  a  joint  and  several  note.'**  But  not  so 
an  acknowledgment  made  by  one  joint  maker  by  indorsing  payment 
after  be  had  transferred  his  interest."'  On  the  other  hand,  even  after 
dissolution  of  a  firm,  the  joint  obligation  was  held  to  continue,  and 
one  partner  might  bind  the  other  by  his  promise  upon  making  a  part 
payment."*  But  a  contrary  rule  is  now  established  in  many  states.'^' 
And  a  distinction  is  made  under  the  statute  of  9  Geo.  IV.  c.  14,  between 
verbal  and  written  acknowledgments;  and  a  written  acknowledgment 
(which  must  be  signed  by  the  party  to  be  charged)  cannot  be  made 
binding  upon  a  partner  or  joint  maker  who  did  not  sign  it.^**^  And 
in  many  of  the  United  States  it  is  expressly  provided  that  the  statute 
shall  not  be  barred  as  to  any  party  by  the  acknowledgment  or  promise 
of  another,  who  is  jointly  liable."^     This  applies  also  to  a  promise 


«32  Sifton  V.  McCabe,  6  U.  C.  Q.  B.  294;  Dinsmore  v.  Dinsmore,  21  Me.  43:3. 
Although  the  maker,  against  whom  the  note  was  revived,  was  only  a  surery. 
Shepley  v.  Waterhouse,  22  Me.  497. 

883  WeUman  v.  Southard,  30  Me.  425. 

884  Byles,  BiUs,  358;  2  Pare.  Notes  &  B.  657;  Wood  v.  Braddick,  1  Taunt. 
104.  So,  by  an  acknowledgment  of  the  debt.  Mclntire  v.  Oliver,  9  N.  C.  2<)0; 
Wheelock  v.  Doolittle,  18  Vt.  440;  Walton  v.  Robinson's  Adm'r,  27  N.  C.  341. 
Or  a  new  promise.  Clement  v.  Clement,  69  Wis.  602,  35  N.  W.  17.  And  h^ 
might  bind  a  dormant  partner.    Bridge  v.  Gray,  14  Pick.  (Mass.)  55. 

338  Van  Keuren  v.  Parmelee,  2  N.  Y.  523;  Whitney  v.  Reese,  11  Minn.  138 
(Gil.  87);  Ellicott  v.  Nichols,  7  Gill  (Md.)  85.  So,  as  to  an  acknowledgment. 
Bell  V.  Morrison,  1  Pet.  351;  Levy  v.  Cadet,  17  Serg.  &  R.  (Pa.)  126;  Belote's 
Ex'rs  V.  Wynne,  7  Yerg.  (Tenn.)  533;  Muse  v.  Donelson,  2  Humph.  (Tenn.)  166; 
Stelle  V.  Jennings,  1  McMul.  (S.  C.)  297;  Yandes  v.  Lefavour,  2  Blackf.  (Ind.) 
371;  Terry  v.  Piatt  (Del.  Super.)  40  Atl.  243.  Or  an  alteration  extending  the 
time  of  payment  (and,  with  it,  the  statute).  Mitchell  v.  McHenry,  62  Iowa, 
352,  17  N.  W.  578. 

3  3«  Martin  v.  Bridges,  3  Car.  &  P.  83. 

3  37  ARKANSAS  (Sand.  &  H.  Dig.  §  4838),  but  not  as  to  payments.  COL- 
ORADO (Mills*  Ann.  St.  §§  2918,  2922).  GEORGIA  (Civ.  Code,  §§  3791.  3792>. 
INDIANA  (Horner's  Rev.  St.  §  302).  MAINE  (Rev.  St.  e.  81.  §§  97,  100).  and 
payments.  MASSACHUSETTS  (Pub.  St.  c.  197,  §  17).  MICHIGAN  (2  How.  Ann. 
St.  §§  8726,  8727).  MISSISSIPPI  (Ann.  Code,  §  2757).  As  to  a  written  promise  by 
one  joint  promisor,  Foute  v.  Bacon,  24  Miss.  156.  So,  Briscoe  v.  Anketell,  28 
Miss.  361,  whether  promise  or  acknowledgment.  MISSOURI  (Rev.  St.  §  6794>. 
NEW  JERSEY  (2  Gen.  St.  p.  1976,  §  17).  NORTH  CAROLINA  (Code,  §  171). 
VERMONT  (V.  S.  §  1217).  VIRGINIA  (Code,  S  2923).  WEST  VIRGINIA  (Code, 
c.  104,  §  9).  WISCONSIN  (Sanb.  &  B.  Ann.  St.  §  4244).  So,  In  PENNSYLVA- 
NIA.   Bush  V.  Stowell,  71  Pa.  St.  208.    So,  as  to  a  sealed  note  In  NORTH 
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made  by  one  joint  maker  after  the  note  has  become  barred.*' •  So,  an 
acknowledgment  by  one  surety  will  not  be  binding  upon  the  co- 
surety.*** 

Acknowledgment — To  Whom  and  How  Made. 

§  1619.  The  acknowledgment  or  promise  may  be  made  to  an 
agent;  **®  or  even,  it  has  been  held,  to  one  who  is  a  stranger  to  the 
paper.^*^  Thus,  a  recital  in  a  deed  to  a  third  party,  that  the  bill  was 
outstanding  and  unpaid,  has  been  held  shflBcient***  And  an  acknowl- 
^gment  or  promise  made  to  a  party  inures  to  the  benefit  of  subse- 
quent holders.'*'  And  even  a  letter  by  one  maker  of  a  joint  and 
several  note  to  another  has  been  held  to  bar  the  statute  as  against  the 
writer.'** 

Upon  an  agreement  after  maturity  to  pay  a  bill  in  installments  the 
statute  will  run  from  the  maturity  of  the  installment.'*'*  But  upon 
a  general  promise  of  payment  it  wull  run  from,  and  include,  the  date 

CAROLINA.  CampbeU  v.  Brown,  86  N.  C.  376.  And  Judgment  suffered  by 
one  of  several  joint  makers  of  a  sealed  note  will  not  be  an  acknowledgment 
to  bind  the  others.  Lane  v.  Richardson,  79  N.  C.  159.  Mitchell  v.  McHenry, 
02  Iowa,  352,  17  N.  W.  578. 

»»•  Parker  v.  Butterworth,  46  N.  J.  Law,  244. 

»3»  WincheU  v.  Hicks,  18  N.  Y.  558. 

»4©  Bart  V.  Palmer,  5  Esp.  145.  Or  an  attorney  having  the  note  for  collec- 
tion.    Sennott  v.  Horner,  30  111.  429. 

341  Peters  v.  Brown,  4  Esp.  46;  Oliver  v.  Gray,  1  Har.  &  G.  (Md.)  204.  But 
In  New  York  it  has  been  held  tbat  it  must  be  to  the  creditor  or  his  agent. 
Wakeman  v.  Sherman,  9  N.  Y.  85.  And  see  Whitney  v.  Bigelow,  4  Pick.  (Mass.) 
no.     See.  too,  S  155  n.,  supra. 

34  2  Bjies,  Bills,  361;  Mountstephen  v.  Brooke,  1  Bam.  &  Aid.  224.  So,  in 
New  York,  if  the  recital  is  intended  to  be  communicated  to  the  creditor  and 
tlie  grantee  assumes  the  payment  of  the  note.    De  Freest  v.  Warner,  98  N. 

y.  217. 

»4»  Byles,  Bills,  361;  BenJ.  Chalm.  Dig.  art.  253;  Gale  v.  Capern,  1  Adol.  & 
E.  102,  3  Xev.  &  M.  863;  Cripps  v.  Davis,  12  Mees.  &  W.  159;  Dean  v.  Hewlt, 
5  Wend.  (N.  Y.)  257;    Marshall  v.  Smith,  20  U.  C.  C.  P.  356. 

«4«  Byles,  BiUs,  361;  Chit  Bills,  687;  Ilalliday  v.  Ward.  3  Camp.  32.  But 
a  promlae  by  the  assignee  of  one  partner  to  his  co-maker  will  not  be  sufficient 
Wellman  v.  Southard,  30  Me.  425. 

»4»  Irving  V.  Veitch,  3  Mees.  &  W.  90. 
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of  the  promise.'**  So,  it  runs  from  the  date  of  an  indorsement  to 
pay  "in  any  time  within  six  years."  ^*''  But  if  the  maker  promises 
not  to  set  up  the  statute,  if  the  holder  wait  until  his  circumstances 
enable  him  to  pay,  the  statute  will  begin  to  run  in  his  favor  from 
the  time  he  becomes  able,  although  the  holder  received  no  notice  and 
had  no  knowledge  of  it  until  many  years  afterwards.'** 

Proof  of  Acknowledgement. 

§  1620.  The  burden  of  proving  a  promise  to  bar  the  statute  is 
upon  the  party  alleging  it.'**  If  only  one  debt  is  shown,  the  defend- 
ant has  the  burden  of  proving  that  the  promise  did  not  relate  to  that 
debt,  but  to  some  other.'^**  But  it  mav  be  shown  that  the  acknowl- 
edgment  related  to  a  debt  of  approximately  the  same  amount.*** 
A  simple  indorsement,  unexplained,  is  not  suflBcient  evidence  of  it- 
self to  bar  the  statute,**^  although  formerly  an  indorsement  in  the 
handwriting  of  a  deceased  payee  was  held  to  be  sufficient  in  Maine.'^^ 
Where  the  statute  requires  the  acknowledgment  to  be  in  writing, 
signed  by  the  party  to  be  bound,  a  mere  indorsement  of  payment 
is  not  sufficient.''^*  But,  if  there  has  been  a  sufficient  written  ac- 
knowledgment, its  contents  may  be  proved  by  parol  evidence,  where 
admissible,  as  in  other  cases.'** 

8*«  Presbrey  v.  Williams,  15  Mass.  193.  Or  If  the  maker  is  then  out  of  the 
state,  as  soon  as  he  comes  iuto  it.     Little  v.  Blunt,  9  Picli.  (Mass.)  488. 

«*7  Young  V.  Weston,  39  Me.  492. 

3*8  Waters  v.  Thauet,  2  Q.  B.  757. 

8  40  Riser  v.  Snodd^',  7  lud.  442.  And  it  is  not  enough  to  prove  an  aclsnowl- 
edgment  that  the  debt  is  not  i^aid.  without  aclcnowledgment  or  proof  of  its  ex- 
istence.    Oliver  v.  Gray,  1  Har.  &  G.  (Md.)  204. 

3  50  Guy  V.  Tarns,  6  Gill  (Md.)  82.  Although  the  acknowledgment  was  of  a 
general  indebtedness.     Whitney  v.  Bigelow,  4  Pick.  (Mass.)  110. 

8  51  Dinsmore  v.  Dinsmore,  21  Me.  433. 

3  52  Uogers  y.  Anderson,  40  Mich.  290.  So,  an  indorsement  signed  by  the 
payee  "Credit  $15  by  J.  S."     Guignard  v.  Parr,  4  Rich.  Law  (S.  C.)  184. 

8  58  Coffin  V.  Bucknam,  12  Me.  471. 

3  54  l»arker  v.  Butterworth,  4G  N.  J,  Law,  244;  Hale  v.  Wilson  (Iowa)  3  N. 
W.  730. 

3  65Haydon  v.  Williams,  7  Blng.  163,  4  Moore  &  P.  811.  E.  g.  to  prove  the 
date  of  a  letter  acknowledging  a  debt.     Edmunds  T.  Downes,  2  Cromp.  &  M.  459. 
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Acknowledgment  by  Payment. 

§  1621.     Part  payment  of  a  bill  or  note  amounts  to  an  acknowledp:- 
ment  of  the  debt,  from  which  a  promise  will  be  implied.'"*    And  a 
payment  of  interest  is,  in  general,  sufficient  to  take  the  principal  debt 
out  of  the  statute,**^  although  the  payment  was  made  within  the 
six  years,  but  the  interest  was  due  long  before.'**    And  it  has  been 
suggested,  although  without  apparent  good  reason,  that  a  payment 
of  the  principal  will,  in  like  manner,  take  the  unpaid  interest  out  of 
the  statute.'*^     The  act  of  9  Geo.  IV.  leaves  the  effect  of  a  part  pay- 
ment as  it  was  before,  unchanged.'*®    But  in  some  of  the  United 

»5f  Byles,  Bills,  352:    HoUis  v.  Palmer,  2  Blng.  X.  C.  7\X  3  Scott.  265;    WIl- 
k?y  T.  State,  105  Ind.  453,  5  N.  E.  884;   Evans  v.  Smith,  34  Me.  33;   Eaton  v. 
<;illet.  17  Wis.  435;    Allen  v.  Clark,  49  Vt.  390;  Buckingham  v.  Orr,  6  Colo. 
587;    Engmann  v.  Immel,  59  Wis.  249,  18  N.  W.  182;    Newlin  v.  Duncao,  1 
Har.  (Del.)  204.    So,  a  payment  within  20  years  on  a  witnessed  note,  Estes  v. 
Klake.  30  Me.  1G4;   especially  where  it  is  accompanied  by  an  express  agreement 
for  another  payment,  McGehee  v.  BlackweU,  28  Ark.  27;    but  the  action  is  on 
the  original  debt,  and  not  on  the  subsequent  promise,  Biscoe  v.  Stone,  11  Ark. 
■H>;   although  it  may  be  set  out  in  the  pleading,  according  to  its  effect,  as  a 
new  promise.     Willey  v.  State,  105  Ind.  453,  5  N.  E.  884.     The  statutory,  re- 
quirement that  an  acknowledgment  or  new  i)romise  shall  be  in  writing  does 
not  change  the  effect  of  a  part  payment.     Mills  v.  Davis,  113  N.  Y.  243,  21 
X.  E.  08;    I.yle  v.  Esser,  98  Wis.  234,  73  N.  W.  IOCS. 

35T  Byles,  Bills,  357;  Chit.  Bills,  G93;  2  Pars.  Notes  &  B.  056;  Purdon  v.  Pur- 
<Ion,  10  Mees.  &  W.  502;  Bamfield  v.  Tupper,  7  Exch.  27;  Hollis  v.  Palmer,  2 
Bing.  X.  C.  713;  3  Scott,  265;  Anthony  v.  Fritts.  45  X.  J.  Law,  1;  Sanford  v. 
Hayes.  19  Conn.  591;  Trustees  of  Real  Estate  Bank  v.  Hartfleld,  5  Ark.  551; 
Taylor  v.  Perry,  48  Ala.  240;  Koslowski  v.  Yesler.  2  Wash.  T.  407,  8  Pac.  493. 
So,  too.  a  payment  of  interest,  tendered  to,  and  released,  receipted,  and  in- 
dorsed by,  the  payee,  who  said  he  would  present  it  to  his  daughter-in-law, 
the  maker's  wife,  and  so  wrote  her.     Maber  v.  Maber.  L.  R.  2  Exch.  153. 

35*  Bealy  v.  Greenslade,  2  Cromp.  &  J.  01;  the  payment  being  made  within 
six  years.  Trustees  of  Parsonage  Fund  in  Fryeburg  v.  Osgood,  21  Me.  17<>; 
so.  where  the  maker  paid  £1  and  said,  "This  puts  us  straight  for  last  year's  in- 
icrest,  all  but  18s.;  some  day  next  week  I  will  bring  that  up,"  Evans  v.  Davies, 
4  Add.  &  El.  840. 
"»  Byles,  BiUs,  357.     But  see  2  Pars.  Notes  &  B.  650. 

•••2  Pars.  Notes  &  B.  631;  Xash  v.  Hodgson,  6  De  Gex,  M.  &  G.  474,  re- 
Tiewing  Bevan  v.  Gething,  3  Q.  B.  740;  Tippets  v.  Hearne,  1  Cromp.  M.  &  R. 
252:  Waters  v.  Tompkins,  2  Cromp.,  M.  &  R.  723;  Mills  v.  Fowkes,  5  Bing. 
N.  C.  455;   Waugh  v.  Cope,  6  Mees.  &  W.  824;    Burn  v.  Boulton,  2  C.  B.  476. 
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States  a  payment  has  been  held  to  be  insufficient  under  statutes  then 
in  force. '^^^ 

A  part  payment,  in  general,  takes  a  bill  or  note  out  of  the  statute, 
whether  made  before  it  was  barred,'*^  or  afterwards.^®'  But  a  pay- 
ment made  on  Sunday  will  have  no  such  effect®*  And  neither  a 
part  payment  nor  an  acknowledgment  of  the  debt  will  bar  the  statute, 
if  accompanied  by  words  or  circumstances  showing  a  contrary  inten- 
tion.^®' So,  if  the  payment  is  not  intended  to  be  applied  on  the  note, 
it  cannot  be  used  to  take  it  out  of  the  statute.^®® 

Payment  on  Collateral — Involuntary. 

§  1622.  Where  the  same  debt  is  secured  by  different  instruments, 
payment  of  interest  on  one  will  take  the  others  out  of  the  statute.*®^ 
And  a  general  payment,  applied  by  the  creditor  to  a  note  which 
was  not  barred  at  the  tune,  in  preference  to  one  that  was  barred, 
will  take  the  former  out  of  the  statute,  although  the  creditor  might 
have  applied  the  payment  to  the  other  note.^*®    So,  if  securities  are 


8«i  Fairbanks  v.  Dawson,  9  Cal.  89,  as  to  a  payment  made  before  the  statute 
expli-ed;  Shumate  v.  Williams,  34  Ga.  24o,  under  the  act  of  1856,  no  longer 
in  force;  I'arsons  v.  Carey,  28  Iowa,  431;  Harrencourt  v.  Merritt,  20  Iowa. 
71;  Roberts  v.  Hammon,  Id.  128;  Anderson  v.  Robertson,  24  Miss.  389;  Smitli 
T.  Westmoreland,  12  Smedes  &  M.  (Miss.)  603;    Taylor  v.  Hendrie,  8  Nev.  243. 

802  English  v.  Wathen,  9  Bush  (Ky.)  387.  But  see,  contra,  Emmons  v.  Over- 
ton, 18  B.  Mon.  (Ky.)  643. 

303  siunett  V.  Siunett,  82  Me.  278,  19  Atl.  458.  And  if  the  time  of  the  in- 
dorsement is  proved,  the  payment  will  be  presimied  to  have  been  made  then. 
In  re  Kellogg,  104  N.  Y.  648,  10  N.  E.  152. 

««*  Clapp  V.  Hale.  112  Mass.  368;    Dennis  v.  Sharman,  31  Ga.  607. 

8«o  Jewett  V.  Petit,  4  Mich.  508.  E.  g.  by  saying  he  owed  more,  but  would 
not  pay.    Walnman  v.  Kynmau,  1  Exch.  118. 

3  6«  Krone  v.  Krone,  38  Mich.  661.  But  where  the  application  of  a  payment 
has  been  disputed,  the  maker  cannot  set  it  up  more  than  six  years  afterwards 
against  a  bona  fide  holder.     Murphy  v.  Reedy  (Miss.)  2  South.  167. 

367Byles,  Bills,  361;  2  Pars.  Notes  &  B.  662;  Dowling  v.  Ford,  11  Mees.  & 
W.  320.  And  where  it  revives  a  note,  it  will  also  revive  the  collateral  mort- 
gage. Schmueker  v.  Sibert,  18  Kan.  104.  But  a  note  is  not  revived  by  a  pay- 
ment credited  upon  a  sale  under  a  collateral  mortgage  where  the  land  was  con- 
veyed to,  and  the  mortgage  assumed  by,  another.  Campbell  y.  Baldwin,  130 
Mass.  199. 

»•«  Nash  v.  Hodgson,  6  De  Gex,  M.  &  G.  474. 
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afisigned  to  the  creditor,  to  be. applied,  without  special  direction,  to 
four  notes,  he  may  apply  them  upon  all,  so  as  to  take  them  all  out  of 
the  statute.***  And  where  A.  makes  a  note  to  B.,  and  afterwards 
lends  him  money  {mjable  on  demand,  and  payments  are  made  by  him 
on  the  note  until  it  is  reduced  to  an  amount  which  would  be  extin- 
guished (as  he  intended)  by  the  loan,  the  money  lent  will  be  available 
as  a  set-off  in  an  action  upon  the  note,  although  it  was  payable  on  de- 
mand, and  had  never  been  demanded,  and  would  have  been  barred,  ex- 
cept for  the  payments  made  on  the  note.*^* 

Only  voluntary  payments,  however,  imply  a  promise  to  pay  the 
balance  of  the  debt.  Thus,  the  collection  of  collateral  given  with  the 
original  debt  will  not  affect  the  statute.'^^  So,  a  payment  of  money 
into  court  will  only  take  a  bill  or  note  out  of  the  statute  to  the  extent 
of  the  actual  payment.'^*  So,  a  payment  allowed  by  the  court  against 
the  estate  of  a  deceased  maker,  and  indorsed  on  a  note,  will  not  affect 
the  liability  of  a  guarantor.*^*  So,  a  compulsory  payment  of  interest 
by  a  judgment  does  not  amount  to  an  acknowledgment  of  the  debt.^"* 
Nor  the  payment  of  a  dividend  by  the  assignee  of  an  insolvent  or 
bankrupt  maker.*^'  ^  And  such  dividend  made  on  the  original  consid- 
eration will  not  bar  the  statute  as  to  the  co-drawer  of  a  bill  given  and 
accepted  for  it.*^*     And,  in  general,  a  dividend  from  the  estate  of  a 

'•»  Taylor  t.  Foster,  132  Mass.  30. 
STO  Perkins  v.  Coleman,  51  Miss.  298. 

»"  Wolford  V.  Cook  (Minn.)  73  N.  W.  706;   Moffitt  v.  Carr,  48  Neb.  403,  G7 
X.  W.  150. 

•-aByles,  BlUs,  357;    Chit.  Bills,  002;   2  Pars.  Notes  &  B.  GGO;    Reid  v.  Dick- 
ons. 5  Bam.  &  Adol.  409,  2  Nev.  &  M.  3U0;   Long  v.  Greville,  3  Barn.  &  C.  10, 
4  I>owl.  &  R.  632. 
»'»Root  V.  Bradley,  1  Kan.  437. 

s'^i  Morgan  v.  Rowlands.  L.  R.  7  Q.  B.  493.  So,  money  collected  by  fl.  fa. 
against  the  co-obligor  of  a  bond.  Disborough  v.  Bidleman,  20  N.  J.  Law,  275: 
Moifitt  v.  Carr,  supra. 

>'*Ro8coe  v.  Hale,  7  Gray  (Mass.)  274;  Pine  River  Bank  v.  Swazey,  47  N. 
H.  154;  Merchants'  &  M.  Bank  of  Pittsburgh  v.  Watson,  46  Pa.  St.  310.  But 
•ee,  contra,  Letson  v.  Kenyon,  31  Kan.  301,  1  Pac.  562,  where  the  note  was  in- 
cluded in  the  maker's  schedule  of  creditors,  and  a  dividend  was  afterwards 
paid  on  it  by  the  assignee. 

*T«Chit.  Bms,  688;  Brandram  y.  Wharton,  1  Barn.  &  Aid.  463;  Ex  parte 
Woodward,  3  Mont  &  A.  609. 
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bankrupt  maker  is  not  such  acknowledgment  as  to  render  a  co-maker 
liable.'" 

,  Manner  of  Payment. 

§  1623.  The  debtor's  bill  of  exchange,'^®  or  promissory  note,*^* 
is  a  sufficient  pajTnent,  as  made  at  the  time  of  drawing,  and  not  at 
the  time  of  maturity; '®®  but  if  it  is  given  as  collateral,  to  be  collected 
and  applied  on  the  debt,  it  will  be  a  payment  when  the  money  is  re 
ceived."*^^  l*art  pavment  may  also  be  made  by  the  note  of  a  third 
person. '^^-  And  even  an  indorsement  correcting  and  reducing  thi* 
amoimt  will  act  as  a  pa^Tiient.'®' 

If  a  payment  in  Confederate  currency  is  accepted  by  the  creditor, 
it  will  bar  the  statute,  as  a  valid  payment.'®*  So,  if  a  payment  is  made 
and  received  in  goods;  '^^  or  if  the  support  of  a  child  is  paid  under 

877Byles,  Bills,  360;  Chit.  BiHs.  fJ88:  Jackson  v.  Fairbank,  2  H.  Bl.  340. 
But  see  Davies  v.  Edwards,  21  Law  J.  Exch.  4. 

37  8  Byles,  Bills,  356;  2  Pars.  Notes  &  B.  655;  Turney  v.  Dodwell,  3  El.  & 
Bl.  136;  Irving  v.  Yeitch,  3  Mees.  &  W.  90.  So,  a  bill  which  was  paid,  coupled 
with  a  request  to  take  the  balance  in  horse  hire.  Walker  v.  Butler,  6  El.  & 
Bl.  506. 

370  Either  of  the  debtor  himself,  llsley  v.  Jewett,  2  Mete.  (Mass.)  168;  or  of 
another  person,  Smith  v.  Ryan,  66  X.  Y.  352;  but  where  a  surety  gives  his 
note,  with  an  oral  condition  tbr  suit  on  the  original  note  and  payment  of  the 
proceeds  to  the  holder,  it  is  not  a  new  promise  to  take  the  original  note  out  of 
the  statute,  Gragg  v,  Barnes,  32  Kan.  301,  4  Pac.  276. 

380  Byles.  Bills,  356;  Chit.  Bills,  692;  Hart  v.  Nash,  2  Cromp.  M.  &  R.  337: 
Hooper  v.  Stephens,  7  Car.  &  P.  260,  4  Adol.  &  E.  71;  Irving  v.  Veitch,  3  Mees. 
&  W.  00.  So,  a  note  payable  at  a  distant  day.  Harper  v.  Fairley,  53  N.  Y.  442; 
Smith  V.  Ryan,  supra;  or  a  bill  coUected  several  years  after  its  date,  Gowan 
V.  Forster,  3  Barn.  &  Adol.  510;  so,  an  agreement  to  take  property  in  payment 
Is  a  payment  from  its  date,  not  from  the  indorsement  on  the  note,  nor  from  the 
delivery  of  the  property*,  Lincoln  v.  Johnson,  43  Vt.  74. 

3  81  Haven  v.  Hathaway.  20  Me.  345.  The  money  being  afterwards  collected 
vn  it  by  the  debtor  as  agent  of  the  creditor,  and  paid  over.  Whipple  v.  Black- 
ington,  97  Mass.  476. 

3  82Bufflnton  v.  Chase,  152  Mass.  534.  25  N.  E.  977.  But  see  Whitcher  v. 
McConnell,  50  N.  H.  470. 

3 S3  Bouton  V.  HUl,  4  App.  Div.  251,  38  X.  Y.  Supp.  498. 

3  84  Dupre  V.  Limipkin,  28  La.  Ann.  584. 

88  5  Hooper  v.  Stepliens,  7  Car.  &  P.  260.  4  Adol.  &  E.  71;  Hart  v.  Nash,  2 
Cromp.  M.  &  R.  .'i37.  Especially  when  the  note  was  so  payable.  Clapp  v.  In- 
geisnl.  11  Me.  83. 
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an  agreement  to  allow  it  as  a  payment  of  interest  on  the  note.*** 
ISo,  where  the  maker  suffers  the  holder  to  overdraw  his  account  with 
him  to  the  amoant  of  the  interest  due  on  the  note.'*^    So,  an  indorse- 
ment by  consent  of  a  credit  for  overcharges  in  the  original  considera- 
tion is  a  sufficient  acknowledgment,  although  not  properly  a  pay- 
ment.'•• 


Proof  of  Payment — Indorsement  by  Debtor. 

ft 

§  1624.  The  payment  may  now  be  proved,  like  any  other  fact,  by 
parol  evidence.'®*  But  it  must  be  proved  as  a  fact  by  the  party  rely- 
ing on  it**^  And  the  fact  is  for  the  jury  to  determine.'*^^  It  was 
formerly  held  that  mere  verbal  admissions  by  the  debtor  were  not 
sufficient.'**  A  verbal  acknowledgment  is  sufficient  to  prove  the 
appropriation  of  a  payment  to  the  debt  in  question,'*'  as  well  as  to 
prove  the  payment.  So,  an  agreement  for  satisfaction  by  paying  for 
the  support  of  a  child  may  be  proved  by  evidence  of  a  former  settle- 
ment and  receipt  on  that  basis.'**  And  the  payment  of  interest  on  a 
note  may  be  proved  by  entries  made  at  the  maker's  request  in  tin* 
deceased  payee's  books.'*^ 

The  indorsement  of  payment  on  a  note  may  be  a  sufficient  acknowl- 

»»«  Bodger  v.  Arch,  10  Exch.  333. 

»»T  In  re  Baldwin.  11  App.  Dlv.  551,  42  N.  Y.  Supp.  642. 
sssPhUUps  V.  Mahan.  52  Mo.  197.    But  an  offer  of  the  holder  (refused  by 
tbe  creditor  after  refusing  pajment  of  the  note)  to  credit  on  it  a  charge  for  u 
night's  lodging  is  not  sufficient.    Kyger  v.  Ryley,  2  Neb.  20. 

»»•  Bylcs,  Bills,  301;  Cleave  v.  Jones,  0  Exch.  573;  Egery  v.  Decrew,  5:5 
Me.  392;  Sibley  y.  Lumbert,  30  Me.  253.  Although  not  indorsed  on  the  note. 
(^rtis  V.  Nash,  88  Me.  476,  34  Atl.  273;  Henry  v.  DIviney,  101  Mo.  378,  13 
8.  W.  1057. 

»»«  Mc*Gehee  v.  Greer^  7  Port  (Ala.)  537;    Bender  y.  Blessing,  91  Hun,  Zl, 
36  N.  Y.  Snpp.  162. 
>•!  Gibson  V.  Peebles,  2  McCord  (S.  C.)  418. 

»*«Byle8,  Bills.  361;  Chit.  Bills,  691;  Willis  y.  Newham,  3  Younge  &  J. 
518;  Baildon  v.  Walton,  1  Exch.  632;  Waters  v.  Tompliins,  2  Cromp.  M.  & 
B.  723. 

tssByles,  Bills,  361;    Waters  y.  Tompkins,  supra;    Bevan  y.  Gething,  3 
Q.  B.  740;   Baildon  y.  Walton,  supra. 
>•«  Bodger  y.  Arch,  10  Exch.  333. 
••B  Bradley  y.  Jame%,  13  C.  B.  822. 
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edgment  to  take  it  out  of  the  statute;  *••  but,  if  made  by  the  holder, 
it  must  be  shown  to  have  been  made  before  the  statute  had  barred 
the  note.^®^  And  it  is  sufficient,  in  the  absence  of  any  statute  to  the 
contrary,  if  it  is  made  in  the  payee's  handwriting.***  And,  if  the 
indorsement  is  admissible,  the  date  is  presumptive  evidence  of  the  time 
when  it  was  made.^*®  It  must  be  shown,  however,  that  such  indorse- 
ment was  made  by  the  maker,  or  with  his  consent.*®^  And,  if  no 
payment  was  actually  made,  the  statute  will  not  be  stayed  by  an  un- 
signed indorsement  of  payment.*^\  The  maker's  own  indorsement, 
or  other  admission  of  payment,  is  sufficient  proof.*®*  And,  if  the 
maker  is  dead,  his  signature  and  handwriting  in  the  indorsement  may 
be  proved  by  parol.*®* 


Indorsement  by  Holder. 

§  1625.  The  holder's  receipt,  indorsed  without  the  maker's  knowl- 
edge, and  without  other  proof  of  pajment,  is  insufficient.*®*  And  it 
is  now  provided  in  Great  Britain,  and  in  many  of  the  United  States, 
that  no  indorsement  or  memorandum  of  payment  on  a  bill  or  note, 

3»6  Hopkins  v.  Stout,  6  Bush  (Ky.)  375;  Carter  v.  Carter,  44  Mo.  195.  In 
Georgia  it  must  be  signed  by  the  party  to  be  bound.  Civ.  Code,  §  2034;  Obear 
v.  Bank,  97  Ga.  587,  25  S.  E.  335.  And  the  holder  cannot  sign  it  as  agent 
for  the  maker.  Wright  v.  Bessman,  55  Ga,  187.  An  indorsement  may  apply 
to  several  notes  written  on  one  sheet.  Sanborn  v.  Cole,  63  Vt.  590,  22  Atl. 
716. 

807  White  V.  Beamau,  85  N.  C.  3;  Young  v.  Perkins.  29  Minn.  173,  12  N. 
W.  515;  Mills  v.  Davis,  113  N.  Y.  243,  21  N.  E.  OS;  Harding  v.  Grim.  25 
Or.  506,  36  Pac.  634:  Young  v.  Alford,  ll6  N.  C.  215,  23  S.  E.  973;  Bailey 
V.  Danforth,  53  Vt.  504. 

S08  But  the  date  does  not  prove  payment  or  indorsement  at  that  time, 
Shaffer  v.  Shaffer,  41  Pa.  St.  51;  and  the  date  of  the  payment,  not  that  of 
the  indorsement,  determines  the  effect.  Young  v.  Alford.  118  N.  C.  215,  23 
S.  E.  973;  unless  otherwise  agreed,  Manson  v.  Lancey,  84  Me.  380,  24  Atl. 
880. 

300  Byles,  Bills,  262;  Chit.  Bills,  693;  Smith  v.  Battens,  1  Moody  &  R.  341; 
Anderson  v.  Weston,  6  Bing.  N.  C.  296. 

*oo  Boulin  V.  Rainey,  21  La.  Ann.  335. 

*oi  Blanchard  v.  Blanchard,  122  Mass.  558, 

402  Chandler  v.  Lawrence,  3  Mich.  261. 

*03  Gordon  v.  Knox,  31  La.  Ann.  2S4. 

404  Whitney  v.  Bigelow,  4  Pick.  (Mass.)  110. 
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written  or  made  by  or  on  behalf  of  the  party  to  whom  the  payment 
is  made,  ^'shall  be  deemed  sufficient  proof  of  such  payment"  to  take 
it  out  of  the  statute.*®*^    And  an  indorsement  in  the  writing  of  the 
payee  is  no  evidence  of  payment,  without  proof  that  it  was  made 
with  the  knowledge  of  the  maker.*®*    Payment  indorsed  must  be 
duly  proved.*®^     An  indorsement  in  the  holder's  handwriting  is  admis- 
sible, but  must  be  supported  by  other  evidence.*®*    But  an  indorse- 
ment in  the  handwriting  of  a  friend,  accustomed  to  act  as  agent  for 
the  maker  as  well  as  for  the  payee,  is  prima  facie  sufficient.*®*    So, 
too,  an  indorsement  by  the  holder  at  the  makers  request.*^®    And  a 
receipt  for  interest,  indorsed  by  the  holder  to  the  maker  as  received 
from  the  indorser,  will  bind  the  indorser,  if  he  afterwards  assents  to 
it  on  a  copy  being  shown  him.*^^ 

Part  Payment  by  Joint  Maker. 

§  1626.  Payment  by  one  maker  of  a  joint  or  joint  and  several  note 
stops  the  running  of  the  statute  as  to  all,  where  there  is  no  statutory 

405  9  Geo.  IV.  c.  14;  ARKANSAS  (Sand.  &  H.  Dig.  §  4849);  COLORADO 
•Mills'  Ann.  St  §  2921);  INDIANA  (Homer^s  Rev.  St  §  303);  MAINE  (Rev. 
St  c.  81,  {  100);  MASSACHUSETTS  (Pub.  St  c.  197,  §  10);  MICHIGAN 
<How.  Ann.  St  §  8729);  NEW  JERSEY  (2  Gen.  St.  p.  1976,  §  18);  VERMONT 
iV.  S.  §  1216);  WISCONSIN  (Sanb.  &  B.  Ann.  St.  §  4247).  So,  Rogers  v. 
Anderson,  40  Mich.  290;  Hulbert  v.  Nlchol,  20  Hun  (N.  Y.)  454;  Davidson 
v.  Delano,  11  Allen  (Mass.)  523;  Concklln  v.  Pearson,  1  Rich.  Law  (S.  C.) 
391;  Parker  v.  Butter  worth.  46  N.  J.  Law,  244;  Cleaveland  V^.  Dlnsmore, 
TiO  Vt  436.  8  Atl.  279,  as  to  law  of  Maine;  Green  v.  Hall,  36  Ga.  538; 
George  t.  Gardner,  49  Ga.  441;  Schlottfeldt  v.  Bull,  18  Wash.  64,  50  Pac. 
oGO;  Davidson  v.  Harrlsson,  33  Miss.  41;  especially  when  there  was  other 
evidence  tending  to  show  It  was  not  indorsed  bona  fide.  Chambers  v.  Walker, 
4  Rich.  Law  (S.  C.)  548;  so,  where  the  signature  was  by  a  mark,  and  tfie 
re«t  of  the  indorsement  was  in  the  holder's  handwriting,  Eastwood  v.  SavUle, 
0  Mees.  &  W.  615. 

4o«  Davidson  v.  Delano,  11  Allen  (Mass.)  523;  Connelly  v.  Pierson,  9  Ul. 
108. 

♦07  Snyder  v.  Winsor,  44  Mich.  140,  6  N.  W.  197. 

««•  Clapp  T.  Ingersol,  11  Me.  83. 

*•»  Briggs  v.  Wilson,  17  Beav.  330. 

«io  Sibley  V.  Phelps,  6  Cush.  (Mass.)  172.  So,  an  indorsement  by  the  pay- 
ee's agent  at  the  request  and  in  the  presence  of  the  maker  and  surety.  Green 
V.  Jnhan,  66  Ga.  531. 

*"  Huntington  v.  BaUou,  2  Lans.  (N.  Y.)  12a 
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provision  to  the  contrary.*^*  And  such  payment  by  one  is  available 
in  an  action  brought  against  the  other.*^^  In  like  manner,  a  credit, 
given  to  one  maker  on  his  individual  account  with  the  holder,  for 
interest  paid  on  the  note,  is  equivalent  to  a  cash  payment.*^*  Th(* 
payment  by  one  maker,  A.,  will  bind  his  co-maker,  B.,  although  made 
after  the  death  of  another  co-maker,  C.*^*^  So,  payment  by  a  maker, 
who  has  died  before  suit  brought,  may  be  proved  by  an  indorsement 
in  his  handwriting,  and  an  admission  by  the  other  maker  as  against 
the  latter.*^*  And  if  a  joint  note  is  made  by  A.,  B.,  and  C,  and  B.  be- 
comes A.'s  executor  and  pays  the  intei'est  after  A.'s  death,  it  will  bar 
the  statute  as  to  A.'s  estate,  whether  made  by  B.  individually  or  as 
executor.* ^^  So,  a  sealed  note  may  be  kept  alive  by  a  part  payment 
by  the  assignee  of  one  insolvent  maker.*^* 

Where  the  note  is  a  jjartnership  note,  a  payment  of  interest  by  one 
partner  after  dissolution  of  the  partnership,  but  before  the  note  is 
barred,  will  take  it  out  of  the  statute  as  to  the  other  makers,***  pro- 


h 


H'' 


*i2  Byles.  Bins,  358:  Chit.  BiUs.  C87;  Perham  v.  Kaynal,  2  Bing.  30G,  J» 
Moore,  5GC;  Downug  v.  Ford,  11  Mees.  &  W.  329;  Pease  v.  Hirst,  10  Barn. 
&  C.  122;  Anthony  v.  Fritts,  45  N.  J.  Law,  1;  Turner  v.  Ross.  1  U.  I.  8s ; 
Davis  V.  Coleman.  29  N.  C.  424;  Patch  v.  King.  29  Me.  448;  Lincoln  Acail- 
emy  v.  Newhall.  38  Me.  179;  Partlow  v.  Singer,  2  Or.  307;  whether  made 
after  the  note  was  barred,  Channell  v.  Ditchburn,  5  Mees.  &  W.  494;  or  bo- 
fore,  Craig  V.  Callaway  Co.  Court,  12  Mo.  94;  Colburn  v.  Averill.  30  Me.  310; 
and  although  the  payor  was  principal  and  his  co-maker  a  surety  only,  Whir- 
aker  v.  Rice,  9  Minn.  13  (Oil.  1);  and  although  it  does  not  appear  by  whom 
the  payment  was  made  (the  burden  being  on  the  party  setting  up  the  statute 
to  prove  that  he  is  discharged  by  it),  Vore  v.  Woodford,  29  Ohio  St.  245;  but 
if  the  payment  is  made  by  A.  after  the  note  is  barred  as  to  B.,  it  has  beon 
held  that  their  joint  liability  is  at  an  end,  and  B.  is  not  aflfected  by  the  pay- 
ment, Parker  v.  Butterworth.  4G  N.  Y.  Law,  244. 

*i3Whitcomb  V.  Whiting,  Doug.  G52;  Bland  v.  Haselrig.  2  Vent.  151.  Al- 
though made  fraudulently.  Goddard  v.  Ingram,  3  Q.  B.  8.39.  So,  payment 
on  a  partnership  note.  Mix  v.  Shattuck.  50  Vt.  421.  But  see,  contra,  as  to 
payment  under  a  compromise  by  one  partner,  Turner  v.  Uoss.  1  R.  I.  88. 

*i4  Chit.  Bills,  G92;  Manderston  v.  Itohertson,  4  Man.  &  R.  440. 

4i5CorIies  v.  Fleming.  30  N.  J.  Law,  349. 

410  Burgoon  v.  Bixler,  55  Md.  :384. 

417  Griffin  v.  Ashby,  2  Car.  &  K.  139.     But  see  §  1028,  infra. 

418  Belo  V.  Spach,  85  N.  C.  122. 

4i»  Casebolt  v.  Ackerman,  46  N.  J.  Law,  1G9;  Merritt  T.  Day,  38  N.  J.  Law, 
32;   Houser  v.  Irvhie,  3  Watts  &  S.  (Pa.)  345. 
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nded  that  the  holder  had  had  previous  dealings  with  the  firm,  and 
had  no  notice  of  the  dissolution.*-®  And  this  has  been  held  to  be 
true  as  against  B.'s  estate,  where  A.  and  B.  gave  their  partnership 
bond,  and  afterwards,  on  dissolution  of  the  firm,  A.  assumed  the  debts 
and  gave  security  to  B.,  and  after  B.'s  death  gave  his  individual  bond, 
and  became  bankrupt  before  it  was  paid.*^^ 

§  1627.  But  in  some  of  the  United  States,  as  in  Great  Britain, 
the  rule  as  to  payment  by  a  party  jointly  liable  on  the  bill  or  note 
has  been  changed  by  the  statute  so  as  to  leave  one  debtor  unaffected 
by  a  payment  made  by  his  co-debtor.*^*  In  such  case  a  maker  will 
not  continue  liable  by  reason  of  a  set-off  claimed  by  his  co-maker,  and 
indorsed  as  a  payment  after  the  note  became  barred  by  agreenumt 
of  such  maker  with  the  payee.*^^  And,  especially  if  the  payment  is 
made  and  indorsed  by  one  maker  on  his  individual  account,  he  can- 
not afterwards  set  up  that  it  was  made  on  the  joint  account,  after 
the  holder  has  relied  on  the  indorsement,  and  suffered  the  note  to 
become  outlawed  as  to  the  other  m.aker.'*^*  Under  these  statutes, 
it  makes  no  difference  whether  the  payment  by  the  co-maker  is  made 

♦2«  Sage  V.  Ensign,  2  AHen  (Mass.)  245;  Tappan  v.  Kimball,  30  N.  II.  13G. 
So,  where  the  partner  defendant  has  admitted  that  the  note  should  have  been 
paid  long  ago  by  the  other  partner.  Walton  v.  Robinson's  Adm'r,  27  X.  C. 
341.  But  the  burden  is  on  the  holder  to  show  that  it  was  maile  for  the  part- 
nership. Wood  V.  Barber,  90  N.  C.  76;  and  on  the  note  in  question,  Holme  v. 
Green,  1  Starkie,  488. 

*2i  Heath  r.  PerclTal,  1  P.  Wms.  682. 

*«  Shutts  V.  Flngar,  100  N.  Y.  539,  3  N.  E.  588:  Hulbert  v.  Nichol.  20  Hun 
(N.  Y.)  454;  Coleman  v.  Fobes,  22  Pa.  St  156;  Clark  v.  Burn,  86  Pa.  St.  502; 
Uiarus  T.  Fuller,  89  Pa.  St.  331;  Balcom  v.  Kichards,  6  Cush.  (Mass.)  300; 
Uolcomb  V.  Sloan,  39  Mich.  173;  Rogers  v.  Anderson,  40  Mich.  290;  Hance  v. 
Hair.  25  Ohio  St.  349;  Miller  v.  Miller,  Mac  Arthur  &  M.  (D.  C.)  109;  Blscoe 
▼.  Jenkins,  10  Ark.  108;  Boynton  v.  Spafford,  162  111.  113.  44  N.  E.  379;  Wil- 
looghby  V.  Irish,  35  Minn.  63,  27  N.  W.  379;  Oleson  v.  Wilson,  20  Mont.  544, 
32  Pac.  372;  First  Nat  Bank  of  Miles  City  v.  BuUard,  20  Mont.  118,  49  Pac. 
®8;  Parker  v.  Butterworth,  46  N.  J.  Law,  244;  Bender  v.  Blessing,  82  Hun, 
320.  31  N.  Y.  Supp.  481;  Martin  v.  Hyde,  19  App.  Div.  490,  46  N.  Y.  Supp. 
C13.  And  hi  Maine  even  a  partner  is  not  bound  by  the  payment  of  his  part- 
ner and  co-maker  after  the  note  is  barred.    True  v.  Andrews,  35  Me.  183. 

«>*  Hubbard  t.  Insurance  Co.,  25  Kan.  172. 

«>«  Tainter  t.  Winter,  53  Me.  348. 
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in  the  defendant's  absence  or  in  his  presence,*^'  or  even  by  the  hands 
of  the  defendant,*^®  although  it  will  be  binding  on  him,  if  made  by 
his  direction/ ^^  or  by  the  other  as  agent  for  him.*^* 


ifi  I 


ru 


i  '■' 


Payment  by  Survivor — Executor. 

§  1628.  After  the  joint  liability  has  been  deteimined  by  the  death 
of  one  party,  a  payment  by  the  survivor  will  not  take  the  bill  or  note 
out  of  the  statute,  as  against  the  personal  representatives  of  the  de- 
ceased debtor.*^*  And,  e  con  verso,  a  payment  by  the  executor  of  a 
deceased  maker  will  not  affect  the  liabilitv  of  the  survivor.*'®     But 

ft' 

a  part  payment  made  by  one  maker  before  the  death  of  his  co-maker, 
and  binding  upon  the  latter  at  that  time,  will  be  binding  upon  his 
executor  after  his  death. *^^  In  Maryland,  however,  the  payee  is  not 
a  competent  witness  to  render  the  surviving  maker  liable  by  prov- 
ing a  payment  made  and  indorsed  by  his  deceased  co-maker  to  take 
the  note  out  of  the  statute.*^^ 

The  maker's  executor  may  bind  his  estate  by  payment  of  the  in- 
terest on  a  note.*^'     But  part  payment  by  a  surviving  joint  maker, 

425  In  his  absence.  Whipple  v.  Stevens.  22  N.  H.  219.  Or  in  his  presence. 
Quimby  v.  Putnam.  28  Me.  419. 

4  20  Bailey  v.  Corliss,  51  Vt.  30(».  So,  if  made  by  an  order  on  one  maker 
payable  to  the  other  at  the  request  of  a  tliird  party,  although  to  be  indorsed 
•n  the  note.     Cowing  v.  Vincent,  29  IT.  C.  Q.  B.  427. 

427  Haight  V.  Avery,  10  Ilun  (X.  Y.)  2.-)2. 

428  Creighton- V.  AUen,  26  U.  C.  Q.  B.  027.  But  one  maker  does  not  ratify 
the  payment  by  anotlier  by  his  own  subsequent  promise  to  pay  the  balance. 
Pfenninger  v.  Kokesch,  (i8  Minn.  81.  70  X.  W.  mi. 

429  Byles,  Bills,  .•i^>9;  Chit.  Bills.  087;  2  Pars.  Notes  &  B.  059;  Atkins  v. 
Tredgold.  2  Barn.  &  C.  23.  3  Dowl.  &  K.  200.  So,  a  fortiori,  where  the  sur- 
Tivor  is  the  principal  and  the  deceased  joint  maker  was  a  surety*  only.  Lane 
T.  Doty,  4  Barb.  (N.  Y.)  530. 

430  Byles,  Bills,  359:  Chit.  Bills.  691;  2  Pars.  Notes  &  B.  r»59:  Slater  v. 
Lawson,  1  Barn.  &  Adol.  390;  Smith  v.  Townsend.  9  Rich.  Law  (S.  C.)  44. 
So.  as  to  payment  by  administrator.  Hathaway  v.  Haskell.  9*  Pick.  (Mass.) 
42.  But  see,  contra,  in  Oregon,  under  the  construction  given  to  the  statute 
there.  Sutherlin  v.  Roberts,  4  Or.  378. 

431  Burleigh  v.  Stott,  8  Barn.  &  C.  30,  2  Man.  &  R.  93. 
♦8  2  Miller  v.  Motter,  35  Md.  428. 

433  Fordham  v.  Wallis,  10  Hare.  217.     So.  a  payment  by  an  agent  of  the 
maker's  executor  out  of   the  executor's  own  pro|)erty,   under  directions   to 
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as  sach,  will  not  bind  the  estate  of  his  co-maker,  although  he  is  the 
executor  of  that  estate.*'*  And  the  holder  who  relies  on  such  pay- 
ment, as  against  the  estate  of  a  deceased  maker,  must  prove  that  the 
payment  was  made  by  the  executor  as  such.*^°  And,  if  the  note  is 
already  barred  at  the  maker's  death,  it  cannot  be  revived  as  against 
his  estate  by  a  subsequent  payment  by  his  executor  or  administra- 
tor."* 

Payment  by  Indorser — Siirety — Agent. 

§  1629.  A  part  payment  by  an  indorser  does  not  take  a  note  out 
of  the  statute  as  against  the  maker.*^^  And  a  part  payment  by  the 
maker  will  not  render  the  indorser  liable.*^®  But  payment  by  a 
principal  will  bind  his  surety.*^®'  But  the  contrary  has  been  held 
in  some  states.**®    And  payment  made  by  the  surety  on  his  own  ac- 

apply  !t  to  the  debU  of  the  mak^r.  Heath  v.  Grenell,  61  Barb.  (N.  Y.)  190. 
But  see,  contra,  as  to  payment  by  an  administrator  on  a  note  which  has  not 
l)een  proved  against  the  state.     Cox  v.  Phelps  (Ark.)  45  S.  W.  990. 

« 3*  Thompson  v.  Waithman,  26  Law  J.  Ch.  134;  such  payment  being  made 
prima  facie  as  maker,  and  not  as  executor. 

*55Byles,  Bills.  359;  Scholey  v.  Walton,  12  Mees.  &  W.  510;  Griffin  v. 
.4shby,  2  Car.  &  K.  139. 

♦36  McLaren  v.  McMartin,  36  N.  Y.  88. 

"'  Byles,  BiUs.  358;    Harding  v.  Edgecumbe,  28  Law  J.  Exch.  313. 

*'*  Hunter  v.  Robertson,  30  Ga.  479;  Maddox  v.  Duncan  (Mo.  Sup.)  45  S. 
W.  IBK.  So,  the  indorsement  of  a  set-off  for  the  maker  agaiust  the  Indorsee 
will  not  bind  the  indorser.     "Woodhouse  v.  Simmons.  73  X.  C.  30. 

429  w'yatt  V.  Hodson,  8  Bing.  309;  Hunt  v.  Bridgham,  2  Pick.  (Mass.)  .%81; 
Sigoumey  v.  Dniry.  14  Pick.^(Mas8.)  387;  Zent's  Ex'rs  v.  Heart,  8  Pa.  St.  337; 
.I<»Myn  V.  Smith,  13  Vt.  353.  So,  if  the  surety  was  present  and  asked  for  no 
n*>iriction  of  its  effect.  Glick  v.  Crist,  37  Ohio  St.  38S.  Aud  see  §  924.  supra. 
But  not  a  payment  by  the  principal  after  the  note  is  barred.  Smith  v.  Cald- 
well. 15  Rich.  Law  (S.  C.)  3(W^». 

♦*•  Kallenbach  v.  Dickinson,  100  111.  427;  McMillan  v.  Leeds,  ns  Kan.  815, 
49  Pac.  159;  even  on  a  joint  note  of  principal  and  surety.  Goudy  v.  Gillam. 
•;  Ricli.  Law  (S.  C.)  28.  So,  now,  by  statute.  Faulkner  v.  Bailey,  123  Mass. 
.*iS8:  Rev.  St.  c.  120,  §§  13-17.  And  it  is  a  question  for  the  Jury  whether  one 
maker  is  surety  for  the  other,  or  partner.  Ellinger's  Appeal,  114  Pa.  St.  505, 
7  AtL  180.  So,  payment  by  the  principal  maker  of  a  joint  and  several  note 
has  been  held  not  to  bar  the  statute  as  to  his  surety  and  co-maker.  Burleigh 
▼•  Stott,  8  Barn.  &  C.  36,  2  Man.  &  R.  93. 
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count  will  render  him  liable,**^  but  not  if  it  is  made  as  agent  for  the 
principal.***  On  the  other  hand,  it  has  been  held  that  a  payment 
made  by  a  surety  will  not  revive  a  note  that  is  already  barred,  as 
against  the  principal.**^ 

If  the  payment  is  made  for  any  party  by  his  authority  or  at  his 
request,  it  will  take  the  note  out  of  the  statute,  as  though  made  by 
himself.***  But  he  will  not  be  bound,  if  the  agent  exceeds  his  au- 
thority in  making  the  payment.***  And  drawing  a  bill  on  the  agent 
for  a  part  payment  will  not  authorize  him  to  bind  the  principal  by 
his  payment  as  an  acknowledgment  of  the  balance  of  the  debt.*** 
So,  payment  by  a  wife  will  not  bind  her  husband  as  an  acknowl- 
edgment of  the  debt,  unless  her  authority  as  his  agent  is  shown.**^ 
But  payment  on  a  note  by  a  church  vestry,***  or  by  the  treasurer 
of  an  unincorporated  society,***^  will  bind  the  principal  maker. 


Payment — To  Whom  Made. 

§  1630.  Payment  to  an  administrator,  under  void  letters  of  ad- 
ministration, will  take  a  note  out  of  the  statute,  in  favor  of  an  ad- 
ministrator afterwards  appointed  by  valid  letters.**®    So,  too,  a  pay- 

4*1  Green  v.  Morris,  58  Vt  35,  4  Atl.  561.  Although  paid  by  an  order  of 
the  malcer  on  the  surety.    Long  v.  MiUer,  93  N.  C.  233. 

44  2  Even  though  the  agency  was  not  disclosed  at  the  time.  Holmes  v. 
Durell,  51  Me.  201. 

4*3  Jones  V.  Jones,  23  Ark.  212.  But  see,  contra,  where  the  payment  was. 
made  in  tlie  presence  of  the  principal.     Whipple  v.  Stevens,  22  N.  H.  219. 

***  Burleigh  v.  Stott,  8  Barn.  &  C.  30;  Pease  v.  Hirst,  10  Barn.  &  C.  12-J; 
Bealy  v.  Greenslade,  2  Cromp.  &  J.  61.  But  there  Is  no  implied  power  in  the 
maker's  widow  to  bind  his  heirs  by  a  part  payment  ^tna  Life  Ins.  Co. 
V.  McNeely,  106  111.  540,  46  N.  E.  1130.  Nor  in  a  corporation  by  part  payment 
to  bind  stockholders  who  have  signed  for  its  accommodation.  Patterson  v. 
Collier  (Mich.)  71  N.  W.  327. 

4*5  Linsell  V.  Bonsor,  2  Biug.  N.  C.  241,  2  Scott  399.  So,  where  the  prin- 
cipal had  already  expressly  refused  payment     Galpin  v.  Barney,  37  Vt  627. 

44 «  Hyde  v.  Johnson,  2  Biug.  X.  C.  770,  3  Scott  289. 

447  Neve  V.  Hollands,  18  Q.  B.  202.  And  see  §  318,  supra;  Waters  ▼. 
Tompkins,  2  Cromp.,  M.  &  R.  723,  1  Tyrw.  &  G.  137. 

4  48  Crew  V.  Petit,  3  Nev.  &  M.  450,  1  Adol.  &  E.  196. 

449  Walker  v.  Wait  50  Vt  068. 

450  Byles,  Bills,  301;  Chit  Bills,  093;  Clark  T.  Hooper,  10  Bing.  480,  4  Moore 
&S.  353. 
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ment  made  to  a  cestui  que  trust,  in  favor  of  the  trustee  to  whom 
the  note  was  payable.*'^  But  a  payment  to  one  joint  holder  of 
his  separate  share  of  the  debt  will  not  take  the  note  out  of  the  stat- 
ute as  to  the  other  holder.**** 


*»i  Chit.  Bills,  683;  Megginson  v.  Harper,  2  Cromp.  &  M.  322,  4  Tyrw.  94. 
«*«  Whltcher  v.  McConnell,  59  N.  H.  470. 
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II.  Parties  to  Action. 

I  1631.  Who  may  Sue— American  Statutes. 

I(j:i2.  Action  by  Payee— Joint  Payees. 

1G33.  Action  by  Indorsee. 

1034.  In  What  Name. 

1635.  SutHclcncy  of  Indorsement. 

1637.  In  United  States  Courts, 

1638.  Action  by  Pledgee. 

1639.  By  Assignee. 

1641.  By  Drawer. 

1642.  By  Executor— Heir. 

1643.  Action  by  Indorser. 

1644.  Indorsement  Canceled. 

1645.  Indorsement  Uncanceled. 

1647.  Action  by  Surety— Joint  Debtor. 

1648.  By  Bearer. 

1649.  Action  by  Owner. 

1050.  Holder  without  Title. 

1651.  ''Party  In  Interest." 

1652.  Transfer  Pendente  Lite. 

165:^.  Without  Indorsement. 

1655.  Discount  Refused  by  Payee. 

1656.  Title  without  Possession. 

1657.  Action  by  Agent— Collecting  Agent 

1659.  By  Trustee. 

1660.  By  Government— Party  under  Disability. 

1661.  Against  Parties  Severally. 

1662.  Against  Indorser— Surety— Diligence. 

1663.  Against  Drawer. 

1664.  Against  Acceptor— Drawee. 

1665.  Agalust  Joint  Debtors. 

1667.  Against  Joint  and  Several  Debtors. 

1668.  Against  Joint  Debtor  Surviving. 

1669.  Against  Several  Debtors— Jointly. 

1671.  Plaintiff  and  Defendant  Identified. 

1672.  Action  against  Stranger. 

Who  May  Sue — American  Statutes. 

§  1G31.    It  is  provided  in  many  of  the  United  States  that  even' 

action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest,*^' 

"«  ARKANSAS  (Sand.  &  H.  Dig.  §  5623);    CALIFORNIA  (Code  Civ.  Proc. 

{  367);  INDIANA  (Horner's  Kev.  St.  {  251);    KANSAS  (Gen.  St  c.  95,  {  20); 
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or  by  the  party  having  the  legal  title.***    Others  provide  that  action 
may  be  brought  by  the  payee  **"  or  indorsee  *"•  of  a  negotiable  note, 
as  on  a  bill.     And  if  a  note  or  other  instrument  is  made  payable  to 
a  person  who  is  dead  at  the  time,  or  to  several  persons,  of  whom  one 
is  dead,  the  suit  may  be  brought  by  his  personal  representative,  or 
by  the  survivors,  as  the  case  raav  be.**^    In  some  states  it  is  ex- 
pnssly  provided  that  the  holder  of  a  bill  or  note  payable  to  bearer 
may  sue  in  his  own  name  without  indorsement,****  and  that  the 
bearer  may  sue  on  a  note  payable  to  the  maker's  order  or  to  a  ficti- 
tious person.***     In  some  states  any  assignee  of  a  bill  or  note  may 
bring  suit  in  his  own  name.**®     And  in  many  states  it  is  provided 

MlSSOrni  (Rev.  St.  fi  IWK));  NEBRASKA  (Comp.  St.  §  5G18);  NEVADA  (Gen, 
St  I  3026);  OHIO  (Bates'  Ann.  St.  8  4S)$)3);  OREGON  (Ccnle  Civ.  Proc.  §  27); 
SOUTH  CAROLINA  (Code  Civ.  Proc.  ft  lliZ);  WISCONSIN  (Sanb.  &  B.  Ann.  St 
§  26a'>).  So.  In  NEW  YORK  (Code  Civ.  Proc.  §  449)  and  IOWA  (Code,  H  :ur)9), 
except  that  an  executor  or  administrator,  a  trustee  of  an  express  trust,  or 
a  person  duly  authorized  by  statute  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  prosecuted;  a  person  with  whom  or  in 
whose  name  a  contract  is  made  for  the  benefit  of  another  being  a  trustee  of 
an  express  trust  within  the  meaning  of  this  section. 

*»*  As  to  contracts,  in  general.  GEOR(;iA  (Civ.  C3ode,  §  4939);  or,  as  to  bills 
of  exchange,  notes  payable  at  banl£  or  other  designated  place,  and  other  com- 
mercial Instruments,  ALABAMA  (Code,  fi  2594). 

«»»  IOWA  (Code,  I  3043);  MICHKJAN  (How.  Ann.  St,  §  1579);  MISSOURI 
fRev.  St  i  734);  OREGON  (Hill's  Ann.  Laws,  §  3190);  SOUTH  CAROLINA 
a  Rev.  St  S  1303);  RHODE  ISLAND  (Gen.  I^ws,  c.  166,  fi  6);  WISCONSIN 
(Sanb.  &  B.  Ann.  St  f  1678). 

**•  NORTH  CAROLINA  (Code,  S  41);  MICFIIGAN  (How.  Ann.  St  I  1579); 
MISSOURI  (Rev.  St.  S  734);  SOUTH  CAROLINA  (1  Rev.  St  S  1393).  For 
other  statutes,  see  f  738,  supra.  And  in  NEW  YORK  the  payee  and  indorsees 
of  any  note  to  order,  and  the  holder  of  any  note  to  bearer,  may  sue  as  on  in- 
land bills.  2  Rev.  St.  p.  7(J8.  S  4.  An  indorsee  may  sue  on  a  note,  if  it  is  nego- 
tiable where  it  was  made  and  indorsed,  although  not  by  tlie  lex  fori.  Bowne 
V.  Olcott,  2  Root  (Conn.)  353;   Goff  v.  Billinghurst.  Id.  527. 

«T  KENTI'CKY  (Ky.  St  S  477);    WEST  VIRGINIA  (Code.  c.  99,  S  12). 

458  VERMONT  (V.  S.  §  2307);  ILLINOIS  (Hurd's  Rev.  St.  c.  98,  §  8);  IOWA 
(Code,  f  304:1);  MISSOITRI  (Rev.  St.  K  734);  NEW  YORK,  supra;  OREGON 
(Hiirs  Ann.  I-aws,  §  3190);   WISCONSIN  (Sanb.  &  B.  Ann.  St.  §  107S). 

*»»NEW  YORK  (2  Rev.  St  p.  708,  $  5);  MINNESOTA  (Gen.  St  ft  22.10). 
As  against  the  maker  and  all  persons  having  Isnowledge.  MICHIGAN  (How. 
Ann.  St.  9  1580). 

*••  CALIFORNIA  (Code  Civ.  Proc.  S  308);  DELAW^^RE  (Rev.  Co<le,  c.  aS, 
I  8);   ILLINOIS  (Hurd'8  Rev.  St  C.  08,  8  5);    INDIANA  (Horner's  Rev.  St  f 
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§  1632 


ACTION. 


(Ch.  42 


that  any  party  may  sue  or  be  sued  by  the  initials,  name,  or  descrip- 
tion by  which  he  is  designated  in  the  instrument.**^  Provision  is 
also  made  in  some  states  for  action  by  sureties  and  indorsers  for 
exoneration  or  contribution,  or  for  other  relief.*** 


Action  by  Payee — Joint  Payees. 

§  1632.  The  party  entitled  to  sue  upon  a  bill  or  note  may  be  desig- 
nated either  (1)  in  the  instrument  itself  by  name,  or  (2)  by  his  pos- 
session, or  (3)  by  other  proof  of  real  ownership,  with  or  without 
the  evidence  of  the  instrument  itself.  In  general,  the  party  entitled 
to  sue  upon  a  bill  or  note  is  to  be  looked  for  in  the  instrument  as  the 
designated  payee.**^  But,  where  the  plaintiff's  name  is  apparently 
that  which  the  instrument  designates,  it  may  be  shown  by  parol  that 
his  initials  are  different,  as  tending  to  show  that  a  different  person 
was  intended.***  If  the  payee^s  name  is  left  blank,  the  holder  may 
fill  in  the  blank  with  his  own  name,  and  sue  as  payee.**'  If  a  note 
is  made  to  **the  heirs  of  A.,"  who  is  then  living,  the  persons  intended 

ft 

may  bring  suit.***  And  it  has  even  been  held  that  the  heirs  of  A. 
may  accept,  and  sue  in  the  executor's  name  on  a  note  made  payable 
to  the  executor  of  A.**^ 

r»502);  IOWA  (Code,  §  3044);  NEW  JERSEY  (2  Gen.  St  p.  2536,  §  21);  MIS- 
SISSIPPI (Ann.  Code.  §  ^503):  RHODE  ISLAND  (Gen.  Laws,  p.  494.  §  71): 
SOUTH  CAROLINA  (1  Rev.  St.  §  1393);  VIRGINIA  (Code,  §  2860);  WEST 
VIRGINIA  (Code,  c.  99,  §  14).  So,  In  TEXAS  (Rev.  St.  arts.  307,  309),  whether 
negotiable  or  not.  And  in  NORTH  CAROLINA  the  assignee  even  of  a  sealed 
note  can  sue,  if  his  assignor  could  do  so  (Code,  §  41). 

««i  NEW  JERSEY  (2  Gen.  St.  p.  2537,  §  28);  IOWA  (Code,  §  3473);  KAN- 
SAS (Gen.  St.  c.  115,  §  19):  MISSISSIPPI  (Ann.  Code,  §  674);  NEBRASKA 
(Comp.  St.  §  5(313);  OHIO  (Bates'  Ann.  St.  §  5010);  TENNESSEE  (Shannon's 
Code,  §  4485). 

402  By  an  indorser,  MISSISSIPPI  (Ann.  Code,  §  3276);  or  surety,  Id.: 
DELAWARE  (Rev.  St.  c.  65,  §  1).  And  in  GEORGIA  a  surety  or  indorser 
may  bring  attachment  for  his  protection,  before  he  has  paid  the  note  or  bill 
(Civ.  Code,  §  2979). 

463  See  §  156,  supra. 

4C4  Simons  v.  Watterman,  17  111.  371. 

465  2  Daniel,  Neg.  Inst.  231;  2  Pars.  Notes  &  B.  448;  Crutchley  v.  Clarence. 
2  Maule  &  S.  90. 

46»  Bacon  v.  Fitch,  1  Root  (Conn.)  181.    And  see  §  152,  supra. 

4»7  Turnbull  v.  Freret,  5  Mart  N.  S.  (La.)  703. 
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Ch.  42)  ACTION    BY    PAYEE.  §    1632 

Where  a  bill  or  note  is  made  payable  to  several  persons,  all  must 
join  in  the  action;    e.  g.  all  the  members  of  the  firm  named  as 
pavee.***     Even  one  who  has  been  held  out  as  a  partner,  and  believed 
by  the  maker  to  be  such,  should  join  in  an  action  on  a  note  payable 
to  the  supposed  firm,  although  he  is  merely  a  clerk  of  the  real 
payee.***    If  a  note  is  made  payable  to  A.  &  Co.,  A.  cannot  recover 
alone,  without  proof  that  he  is  the  sole  person  interested;*^®  e.  g. 
that  the  firm  name  is  his  business  name.**^    It  has  been  held,  how- 
ever, that,  where  a  note  is  payable  to  a  firm  by  name,  the  partners, 
who  constitute  it  at  the  time  the  action  is  brought,  may  bring  suit, 
as  the  real  parties  in  interest,  although  the  firm  had  other  members 
at  the  time  the  note  was  made.*^*    If  a  fractional  interest  in  a  note 
is  assigned  to  one  of  the  payee's  next  of  kin,  and  the  maker  settles 
with  the  other  parties  interested,  and  thereby  severs  their  joint 
interest,  the  assignee  may  bring  suit  alone  for  his  share.*^*    If  a 
note  is  payable  to  several  jointly,  action  may  be  brought  by  the  sur- 
vivors on  the  death  of  one.*^*    If  it  is  made  by  A.  and  B.  to  B.  and  0., 
€.  may  bring  suit  as  on  a  note  made  by  A.  to  him.*^*^    If  payable  to 
A,  or  B.,  either  or  both  of  them  may  sue.*^*     The  payee  is,  in  general, 
presumed  to  be  the  owner,  if  the  instrument  is  in  his  possession.*^'' 

4«s  2  Daniel,  Neg.  Inst.  219. 

<••  Guidon  V.  Rohson,  2  Camp.  302. 

«To  BenJ.  Chalm.  Dig.  art.  142;  2  Pars.  Notes  &  B.  440;  Robb  v.  Bailey,  13 
I^.  Ann.  457. 

4T1  Ferguson  v.  King,  5  La.  Ann.  642. 

472Wbitlook  V.  McKechnie,  1  Bosw.  (N.  Y.)  427.  So,  where  a  new  firm, 
<WDtlnuing  the  name  of  the  old  firm,  takes  the  note  with  other  assets,  but 
without  indorsement     Pease  v.  Hirst,  10  Barn.  &  G.  122. 

*T«  Pratt  V.  Pratt,  22  Minn.  148;  or  after  payment  of  one-half  by  each  of 
two  payees,  and  after  recovery  by  the  other  of  his  half  on  the  note,  McGreg- 
ory  V.  McGregory,  107  Mass.  543. 

«74  Allen  V.  Tate,  58  Miss.  585;  although  the  defendant  alleged  that  it  be- 
longed to  the  deceased  partner  in  his  individual  capacity,  Smyth  y.  Hawthorn, 
3  Rawle  (Pa.)  355.  So,  if  a  note  is  made  to  husband  and  wife,  and  the  wife 
^mrriTes,  the  husband*8  executor  cannot  sue  for  it.  Draper  v.  Jackson,  16 
Mass.  470. 

4"*Qnl8enberry  v.  Artis,  1  Duv.  (Ky.)  30.  But  see  fi  403,  supra;  also,  § 
1G71.  infra. 

47 «  Westgate  v.  Healy,  4  R.  I.  523.    And  see  §  155.  supra. 

«TT  Although  indorsed  by  a  third  party.    Todman  v.  Purdy,  5  Nev.  238. 
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And  the  maker  cannot  deny  him  to  be  the  real  party  in  interest 
required  by  the  statute.*^* 


Action  by  Indoraee. 

§  1633.  An  indorsee  may  sometimes  sue,  although  the  indorser 
could  not,  as  in  the  ease  where  he  is  himself  one  of  the  makers,*^* 
or  executor  of  the  deceased  maker.****  So,  where  he  holds  as  indorsee 
of  a  foreign  administrator.*"^  And  the  drawee  may  become  an 
indorsee,  and  bring  suit  as  such  against  the  drawer  and  payee,  after 
himself  discounting  the  bill.**-  The  indorsee  may  strike  out  prior 
indorsements,  and  sue  under  any  previous  bhink  indorsement.**^ 
So,  where  a  note  is  indorsed  by  the  payee,  A.,  to  B.,  and  reindorsed 
to  A.,  and  afterwards  delivered  by  him  to  the  phiintiff,  he  may  sue 
as  B.'s  indorsee  or  ^striking  out  the  indorsement  to  B.)  as  indorsee 
of  A.***  So,  he  may  prove  a  special  indorsement  to  himself  from 
the  payee,  although  he  has  averred  that  the  note  was  indorsed  in 
blank  to  B.,  and  by  B.  to  the  payee,  and  by  the  payee  to  him.*®' 

Suit  may  also  be  brought  by  the  indorsee  for  the  use  of  the  payee, 

8o,  although  the  defeDdant  set  up  ownership  in  another,  who  had  neither 
Indorsement  nor  possession.     Ball  v.  SUver,  17  Ind.  539. 

*7  8  Blacker  v.  Dunbar,  108  Ind.  217,  9  X.  E.  104.  So.  too,  where  the  plain- 
tiff is  payee  of  the  note  and  mortgagee  in  a  collateral  mortgage.  French  v. 
Blanchard,  10  Ind.  143. 

479Byles.  Bills,  43;  2  Daniel,  Neg.  Inst.  220,  415;  2  Pars.  Notes  &  B.  440; 
Morley  v.  Culverwell,  7  Mees.  &  W.  174;  Steele  v.  Harmer,  14  Mees.  &  \N'. 
831,  4  Exch.  1;  Smith  v.  Lusher,  5  Cow.  (kSS;  Sherwood  v.  Barton,  36  Barb. 
(N.  Y.)  284;  Pitcher  v.  Barrows."  17  Pick.  (Mass.)  ;UJ1;  Hapgood  v.  Watson, 
GT}  Me.  510;  Davis  v.  Briggs,  39  Me.  3(H;  Woodman  v.  Boothby.  66  Me.  3S9: 
Willis  V.  Neal,  39  Ala.  404;  Smith  v.  (iregorv,  75  Mo.  121.  See,  too,  $§  15:J. 
404.  But  it  has  been  held  that  the  assignee  of  such  note  without  Indorsement 
can  only  sue  tlie  makers  in  equity,  Davis  v.  Merrill,  ."il  Midi.  480,  16  N.  W. 
864;   for  contribution,  Stevens  v.  Hannan,  86  Midi.  365.  48  X.  W.  951. 

480  2  Pars.  Notes  &  B.  441. 

481  Abercrombie  v.  Stiilman.  77  Tex.  5S9.  14  S.  W.  196. 

482  Swope  V.  Ross,  40  Pa.  St.  18<;. 

483  2  Daniel,  Neg.  Inst.  233:  Band  v.  Dovey,  83  Pa.  St.  2S0.  And  it  is  im- 
material that  the  intervening  indorsement  is  under  the  seal  of  a  corporation. 
And  see  §§  715,  716,  supra. 

4  84  Emerson  v.  Cutts,  12  Mass.  78. 
485  Martin  v.  Warren,  11  Ark.  285. 
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Ch.  42)  ACTION   IN   WHAT   NAME.  §    1634 

where  it  is  not  otherwise  provided  by  statute.***  And  he  may  sue 
as  indorsee,  although  the  note  was  at  the  time  of  the  indorsement 
to  him  in  the  possession  of  another  as  pledgee  from  his  indorser.**''^ 
But  he  cannot  bring  suit  while  the  note  is  in  the  pledgee's  posses- 
sion.*"' 

An  indorsee 'may  sue  the  maker  in  an  action  of  debt.***  So,  he 
may  bring  suit  against  a  surety  upon  a  note  made  to  secure  future 
advances  by  the  payee  "and  others  to  whom  he  may  indorse  for  that 
purpose/'  where  the  note  was  actually  indorsed  by  the  payee  to  him, 
and  the  advances  were  made  by  him.**®  An  indorsee  cannot,  how- 
ever, sue  the  drawer  of  a  draft  upon  the  original  consideration.**^ 

Action  in  What  Name. 

§  1634.  An  indorsee  may  sue,  in  general,  in  his  own  name,***  and 
not  in  the  name  of  his  indorser.***  He  cannot,  at  least,  use  the  in- 
dorser^s  name  without  his  consent,  unless  the  paper  is  nonnegoti- 
able.***  But  it  will  be  sufficient  if  the  consent  is  given  pending 
soit.**'  In  like  manner,  the  payee  may  recover  judgment  in  the 
indorsee's  name  upon  consent  given  by  the  indorsee  pending  the 

*•«  Walker  v.  Walt,  50  Vt  608;  the  note  beinj;  subject  In  such  case  to  the 
same  defense  as  though  the  suit  were  brought  by  the  payor,  Barnett  v. 
I4)gue'8  Adm'rs,  29  Tex.  282. 

♦"T  Fisher  v.  Bradford,  7  Me.  28., 

*"  Felton  v.  Smith,  84  Ind.  485. 

<«»Camp  v.  Bank,  10  Watts  (Pa.)  130;  although  the  Indorsee  took  the  note 
up  after  Judgment,  Howell  v.  McCracken,  87  N.  C.  3^9. 

4»o  DnUes  v.  De  Forest,  19  Conn.  190. 

*»i  Battle  V.  Colt.  19  Barb.  (N.  Y.)  68. 

*»»Kirkman  v.  Hamilton,  6  Pet.  20,  by  statute  in  NORTH  CAROT.TKA. 
And  see  other  statutes,  supra.  S  1031.  And  an  Indorsement  after  maturity 
wfll  support  an  action  In  the  Indorsee's  name.  Kyner  v.  Shower,  13  Pa.  St. 
444. 

«» Bowie  V.  Duvall,  1  GUI  &  J.  (Md.)  175;  Jordan  v.  Thornton,  7  Ark.  224. 
On  the  other  hand,  after  payment  by  an  indorser,  a  suit  already  begun  by  the 
Indorsee  may  be  continued  in  his  name  for  the  indorser's  benefit.  Mechanics* 
Bank  v.  Hazard,  13  Johns.  (N.  Y.)  353. 

♦•*Mo8her  v.  Allen,  16  Mass.  4.*31. 

<•*  Lewis  V.  Hodgdon,  17  Me.  267.  It  is  for  the  Jury  to  decide  whether 
the  indorser  gave  plaintiff  permission  to  use  Its  name,  and  such  permission 
may  be  implied.    Lime  Rock  Bank  t.  Macomber,  29  Me.  564. 
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«uit.***    And  a  plea  resisting  such  action  must  deny  knowledge  on 
the  indorsee's  part,  as  well  as  ratification  by  him.**^ 

The  indorsement  of  nonnegotiable  paper  implies  power  to  bring 
suit  in  the  indorser's  name,**'  and,  in  general,  suit  upon  nonnego- 
tiable paper  must  be  brought  in  the  name  of  the  payee,* ••  although 
in  some  states  provision  is  made  by  statute  enabling  the  indorsee  to 
sue  in  his  own  name."®*  And,  if  a  note  is  negotiable  by  statute 
<e.  g.  being  made  negotiable  at  a  bank),  the  indorser  may  bring  suit 
in  his  own  name,  although  it  is  not  in  terms  payable  to  the  "order*' 
of  the  payee.  "^^^ 

What  Indorsement  Sufficient. 

§  1635.  To  authorize  suit  by  an  indorsee,  he  must  hold  under  a 
sufficient  indorsement.  And  an  indorsement  made  after  suit  begun 
is  not  sufficient,*^"^  although  the  bill  was  actually  delivered  before 
the  commencement  of  the  suit.*^®'  So,  if  judgment  is  rendered 
against  the  maker,  and  the  note  is  then  taken  up  by  the  indorser,  and 
subsequently  transferred  to  another  indorsee,  the  latter  cannot  bring 
suit  as  an  ordinary  indorsee  against  the  maker.***  But  one  who 
takes  .a  note  by  indorsement  after  maturity  may  sue  upon  it  as  in- 
dorsee.***" 

If  the  indorsement  is  to  several,  they  are  joint  holders,  and  must 
sue  jointly  as  such.     And  it  has  been  Jield  in  such  case  that  an  indorse- 

49 «  Richardson  v.  Lincoln,  5  Mete.  (Mass.)  201. 

*07  Harpham  v.  Haynes,  30  III.  405. 

408  2  Pars.  Notes  &  B.  453.  As  to  the  transfer  of  nonnegotiable  instruments 
and  suit  upon  them,  see  §§  655,  C56,  supra. 

*ooBarriere  v.  Nairac.  2  Dall.  (U.  S.)  249;  Matlaclc  v.  Hendrickson,  13 
X.  J.  Law,  2C3;   Noland  v.  Ringgold,  3  Har.  &  J.  (Md.)  216. 

BOO  Goodman  v.  Fleming,  57  Ga.  350.  So,  on  a  sealed  note,  Lamlwin  v.  Nye, 
43  Miss.  241. 

501  Muir  V.  Jenliins,  2  Cranch,  C.  C.  18,  Fed.  Cas.  No.  9,903. 

fi0  2  And  he  cannot  obviate  the  difficulty  by  changing  a  special  Indorsement 
to  another  into  a  blank  Indorsement.  Bank  of  U.  S.  y.  Moore,  3  Cranch,  G. 
C.  330,  Fed.  Cas.  No.  930.     See,  too,  §  684,  supra. 

BO 8  Dowell  y.  Brown,  13  Smedes  &  M.  (Miss.)  43.  For  transfer  after  ma- 
turity, see  i  673,  supra. 

BO 4  Prest  y.  Vanarsdalen,  11  N.  J.  Law,  194. 

•05  Lyninn  y.  Sherwood,  20  Vt  42. 
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Ch.  42)  WHAT   INDORSEMENT   SUFFICIENT.  §   163^ 

ment  by  one  of  them  to  the  other  will  not  be  sufficient  to  support 
an  action  by  the  latter.*^'  If,  however,  the  original  indorsement  is 
to  several  as  trastees,  and  one  transfers  his  interest  to  the  other  two> 
they  may  bring  suit  without  joining  him.'^*^  So,  if  the  note  is  in- 
dorsed to  a  firm,  and  afterwards  indorsed  in  blank  by  one  of  the 
partners  in  the  firm  name,  he  may  sue  alone  as  bearer  under  such  blank 
indorsement**'  So,  if  a  note  is  indorsed  to  A.,  B.,  and  C,  and  A. 
indorses  to  B.  and  C,  and  they  indorse  to  the  plaintiff,  it  has  been 
held  sufficient  to  sustain  an  action  by  him/®*  If  the  note  is  payable 
to  "our,  and  each  of  our,  order,"  the  indorsee  of  either  payee  may 
bring  suit  upon  it/^®  And,  if  it  is  indorsed  one-half  to  A.  and  one- 
half  to  B.,  they  may  bring  a  joint  action  upon  it/" 

§  1636.  The  payee's  individual  indorsement  is  sufficient,  although 
the  note  is  made  payable  to  him  as  "administrator"  •*'  or  "guard - 
ian,^'  B18  Qp  as  an  agent  of  the  real  payee."^*  But  an  attorney  holdiny: 
a  note  for  the  purpose  of  suit  has  no  power  to  indorse  it,  so  as  to 
enable  his  indorsee  to  bring  suit/*"  And,  if  a  note  is  payable  to  on»* 
as  "agent  of  A.,"  suit  cannot  be  brought  by  an  assignee  under  an  asr 
signment  from  A.'s  executor."* • 

Where  a  note  is  made  "to  any  person  who  shall  indorse,"  it  will  bi^ 
snfficient  for  the  plaintiff  to  aver  that  it  was  made  to  A.  and  indorsed 

»••  2  Daniel,  Neg.  Inst  220;  2  Pars.  Notes  &  B.  440;  Estabrook  v.  Smithy 
6  Gray  (Mass.)  570;  Miller  v.  Bledsoe,  2  III.  530.  But  see,  contra,  where  the 
payees  were  not  partners,  Began  y.  Jones,  1  Wyo.  210.    Anid  see  §  663,  supra. 

••T  Cartwright  v.  Gardner,  5  Gush.  (Mass.)  273. 

»»•  Benj.  Gbalm.  Dig.  art.  142;  2  Daniel,  Neg.  Inst  220;  Manegold  t.  Dulau. 
30  Wis.  541. 

•••2  Daniel,  Neg.  Inst  220;  2  Tars.  Notes  &  B.  440;  Goddard  v.  Lyman,. 
U  Pick.  (Mass.)  268. 

*!•  Absolon  y.  Marks,  11  Q.  B.  19. 

•"  Flint  T.  Flint,  6  Allen  (Mass.)  34.    And  see  {  734,  supra. 

»«  Walter  v.  Kirk,  14  111.  55.  De  Cordova  v.  Atchison,  13  Tex.  372.  And" 
tee  I  665,  snpra. 

*is  Dorr  T.  Davis,  76  Me.  301.  As  to  action  by  an  infant  payee,  see  §  278. 
tapra. 

>i«  Unless  denied  under  oath  by  the  defendant  Habersham  v.  Lehman, 
63  Ga.  380;  GEORGIA  (Civ.  Ck>de,  |  3705).  As  to  transfer  by  agent,  see  il. 
664,  968,  supra. 

•"  Eggan  y.  Briggs,  23  Kan.  710. 

•It  Cocke  T.  Dlckins,  4  Yerg.  (Tenn.)  29. 
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by  hira/^^  But,  where  an  indorsement  is  of  no  legal  validity  (e.  g. 
from  husband  to  wife),  the  indorsee  cannot  bring  suit  to  recover  pos- 
session of  the  note  from  a  subsequent  assignee  in  bankruptcy  of  the 
indorser.'^^* 

Action  in  United  States  Courts. 

§  1637.  Where  jurisdiction  of  the  federal  courts  is  invoked  on  the 
ground  of  residence  of  the  parties  in  different  states,  the  action  will  not 
lie,  if  only  one  of  two  joint  makers  resides  in  a  state  different  from  the 
plaintiff/**  And  it  is  provided  by  statute  that  an  assignee  cannot 
bring  suit  in  the  United  States  courts  **to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action,  ♦  ♦  ♦  unless  a  suit 
might  have  been  prosecuted  in  such  court  to  recover  the  said  contents, 
if  no  assignment  had  been  made,  except  in  cases  of  foreign  bills  of 
exchange."  ^^^  And  it  has  been  held  that  an  indorsee  cannot  bring 
suit  against  an  alien  maker  in  the  federal  courts,  where  his  indorser, 
who  was  also  an  alien,  could  not  have  sued.***  And  it  is  provided 
that  the  court  shall  dismiss  the  suit,  where  parties  are  made  or  joined, 
^^c'ollusively,  ♦  ♦  *  for  the  purpose  of  creating  a  case  cognizable'' 
in  the  federal  courts.*^^    But  the  payee  may  sue  the  acceptor,  although 

617  United  States  v.  White,  2  Hill  (N.  Y.)  59. 

618  Gay  V.  Kingsley,  11  Allen  (Mass.)  345.  As  to  indorsement  by  a  mar- 
ried woman,  see  §  288,  supra. 

6i»  Doremas  v.  Bennet,  4  McLean,  224,  Fed.  Cas.  No.  4.001. 

620  Rev.  St.  U.  S.  §  029.  And  the  indorsee  cannot  sue,  though  the  indorser 
was  only  an  accommodation  party,  and  never  In  possession  of  the  note. 
Small  V.  King,  5  McLean,  147,  Fed.  Cas.  No.  12.9(X).  It  must  appear  that  the 
Indorser  could  have  sued.  Parker  v.  Ormsby,  141  IT.  S.  81,  11  Sup.  Ct.  912. 
The  statute  applies  to  a  check,  Coffee  v.  Bank,  13  How.  183;  but  not  to  a  bill 
drawn  In  one  state  on  another,  and  Indorsed  to  a  citizen  of  a  third  state, 
Buckner  v.  Flnley,  2  Pet.  588.  And  the  statute  does  not  apply  to  the  transfer 
of  a  note  to  a  bona  tide  holder  for  the  purpose  of  having  suit  brought  In  the 
t'nlted  States  court  free  from  defenses,  where  the  indorser  could  have  sued 
In  that  court  subject  to  such  defenses,  Lanning  v.  Lockett.  10  Fed.  451:  nor 
to  the  foreclosure  of  a  collateral  mortgage,  Tredway  v.  Sanger,  107  U.  S.  323. 
2  Sup.  Ct  (591. 

621  Montalet  v.  Murray,  4  Cranch.  46. 

622  Acts  U.  S.  1875,  c.  137,  §  5;  Acts  U.  S.  1&S7,  c.  373,  §  .35.  And  see,  as 
to  such  collusion,  Hawes  v.  Oakland,  104  U.  S.  450:  Detroit  City  v.  Dean,  10<5 
U.  S.  537,  1  Sup.  Ct.  5G0;  Farmlngton  v.  Plllsburj',  114  IT.  S.  138.  5  Sup.  Ct. 
807.    The  transfer,  to  be  collusive,  must  be  shown  to  have  been  for  the  pur- 

(2334) 


Ch.  42)  ACTION   IN   UNITED   STATES    COURTS.  §    1637 

his  drawer  could  not.*^'  And  an  indorsee  who  is  the  original  taker 
from  an  aoeomiuodated  payee,  may  sue  the  accommodation  maker.'*-* 
An  indorsee  may  sue  his  indorser  in  the  federal  courts,  although 
neither  be  nor  his  indorser  could  have  sued  the  maker  there.* -^  Un- 
der the  statute,  the  holder  of  a  note  payable  to  "A.  or  bearer"  might 
formerly  bring  suit  in  the  federal  courts  against  the  maker  (a  citizen 
of  another  state)  as  bearer,  although  really  holding  as  purchaser  from 
A.,  who  could  not  have  brought  the  suit.**-*  This  is  now  expressly 
forbidden  by  statute,  and  the  holder  of  such  note  is  put  on  the  same 
footing  as  an  indorsee.'^^^ 

pose  of  giving  jurisdiction.  Lanier  v.  Nash,  121  U.  S.  404.  7  Sup.  Ct.  919;   and 
a  transfer  for  value  to  a  l)oua  fide  liolder  is  not  coUusive,  Cross  v.  Allen,  141 
U.  S.  r>28,  12  Sup.  Ct.  67;   althougb  as  collateral  for  a  smaUer  debt,  Lipsmeier 
V.  Vehslage,  29  Fed.  175.     Tliis  statute  has  been  applied  to  municipal  bonds. 
New  Providence   Tp.  v.  Halsey,  117  V.  S.  33(5,  (5  Sup.  Ct.  704. 
«5  Superior  City  v.  Ripley,  VSS  V.  S.  93,  11  Sup.  Ct.  288. 
««  Holmes  v.  Goldsmith,  147  U.  S.  I."i0.  13  Sup.  Ct.  288;    Id.,  36  Fed.  484. 
»25  Young  V.   Bryan,  6  Wheat.   140:    MuUen   v.  Torrance,   9  Wheat.   537; 
Evans  v.  Gee,  11  Pet.  80;   Gaylord  v.  Johnson,  5  McLean,  448,  Fed.  Cas.  No. 
0.285;   Dennison  v.  Larned,  6  McLean,  49(5,  Fed.  Cas.  No.  3,798;    Campl)ell  v. 
Jordan,  Hemp.  534,  Fed.  Cas.  No.  2,3(r2. 

"•Halsted  v.  Lyon,  2  McLean,  220,  Fed.  Cas.  No.  5,9<>8;  Bank  of  Ken- 
tucky V.  WIster,  2  Pet.  318;  Bank  of  British  North  America  v.  Barling.  46 
Fed.  357;  Jones  v.  Shapt»ra,  6  C.  C.  A.  423,  57  Fed.  457;  Tliompson  v.  Perrine, 
106  r.  S.  589,  1  Sup.  Ct.  5<M,  5<kS.  So.  on  a  county  warrant  to  bearer,  Adams  v. 
<'on]m{88loners,  23  Fed.  211;  or  on  a  municipal  bond  to  bearer,  Ackley  School 
V.  Hall,  113  U.  S.  135.  5  Sup.  (  t.  371;  Newgass  v.  City  of  New  Orleans,  a3 
FVd.  196;  without  averment  that  the  nominal  payee  could  have  sued.  Varner 
V.  Vest.  1  Woods.  493,  Fed.  Cas.  No.  16,S85.     So,  the  bearer  of  a  note  payable 

tu  the  "order  of ."     Steel  v.  Rathbun,  42  Fed.  300.     But  a  holder  who  is 

a  mere  agent,  and  has  possession  only  for  the  purpose  of  such  suit,  cannot 
»«e  in  the  United  States  courts.  Welles  v.  Newberry,  4  McLean,  226,  Fed. 
I'as.  No.  17,378. 

527  "Xor  shall  any  circuit  or  district  court  have  jurisdiction  of  any  suit, 
except  upon  foreign  bills  of  exchange,  to  recover  the  contents  of  any  prom- 
\««ory  note  or  other  chose  in  action  in  favor  of  any  assignee  or  of  any  subse- 
quent bolder.  If  such  Instrument  be  payable  to  bearer,  and  be  not  made  by 
any  corporation,  unless  such  suit  might  liave  been  prosecute<l  in  such  court  to 
rwover  the  said  contents  if  no  assignment  or  transfer  had  been  made."  Act 
^-.  S,  1887,  c.  373,  S  1.  And  this  act  has  ])een  applied  to  the  assignment  of  a 
county  warrant  which  was  payable  to  order,  Ilollins  v.  Chaffee  Co.,  34  Fed. 
911;  or  nonnegotiable,  Wilson  v.  Knox  Co.,  43  Fed.  481;  or  of  a  county  bond, 
McLean  v.  VaUey  Co.,  74  P^ed.  389.    And  see  Skinner  v.  Barr,  77  Fed.  816. 
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If  a  note  is  nonnegotiable  bj  statute,  it  is  not  within  the  provision 
of  the  act  of  congress  as  to  "notes  negotiable  by  the  law  merchant/^ 
the  statute  of  the  state  where  the  note  was  made  being  part  of  the 
contract.'^*'  And  the  purchaser  of  bank  notes  may  bring  a  replevin 
suit  for  them  in  the  federal  court,  although  his  assignor  could  not 
bring  such  suit,*^^  such  suit  not  being  brought  to  recover  the  contents 
of  a  note,  and  therefore  not  being  within  the  provisions  of  the  statute. 
So,  the  assignee  of  a  bankrupt  holder  may  bring  suit  against  a  collect- 
ing agent  for  negligence. '^'^ 

Action  by  Pledgee. 

§  1638.  The  indorsee  of  a  bill  or  note  may  bring  an  action  upon  it. 
although  he  holds  it  as  collateral  only,  provided  that  the  legal  title  is 
in  him.^^*  And  he  may  sue  in  New  York  as  the  trustee  of  an  express 
trust  under  the  statute,^^^  even  without  an  indorsement  made  to 
him.'**^  So,  while  the  debt  secured  remains  unpaid,  action  may  be 
brought  by  one  who  holds  under  a  special  indorsement  from  the 
pledgee,"®*  or  even,  without  the  pledgee's  indorsement,  under  a  prior 
blank  indorsement.'*^'^  And,  where  a  note  secured  by  mortgage  is 
assigned  as  collateral,  the  entire  legal  estate  in  the  mortgage  is  in  the 
pledgee,  although  it  exceeds  in  amount  the  debt  secured,  and  the 
mortgage  may  be  foreclosed  by  the  pledgee  as  the  legal  holder. '*®* 

In  an  action  brought  by  the  pledgee  in  possession  of  a  note  by 
indorsement,  the  maker  cannot  set  up  the  defense  that  the  pledgor  has 
tendered  payment  of  the  debt  secured,  and  brought  an  action  of  trover 

B2 8  Gregg  V.  Weston.  7  Biss.  3G0,  Fed.  Cas.  No.  5,800;  Windsor  Sav.  Bank 
V.  McMahon,  38  Fed.  283.  But  see,  contra,  where  the  note  was  not  in  terms 
negotiable.    Shuford  v.  Cain,  1  Abb.  U.  S.  302,  Fed.  Cas.  No.  12.823. 

»«»  Deshler  v.  Dodge,  16  How.  622. 

MO  Barney  v.  Globe  Bank,  5  Blatchf.  107,  Fed.  Cas.  No.  1.031. 

581  Sheldon  v.  Middleton,  10  Iowa,  17;  Mechanics*  &  Traders'  Ins.  Co.  v. 
liozano  (La.)  1  South.  608;  White  v.  Phelps,  14  Minn.  27  (Gil.  21).  As  to  ac- 
tions by  a  pledgee,  see  §  796  et  seq.,  supra, 

B32  Clark  V.  Titcomb,  42  Barb.  122. 

688  Van  Riper  v.  Baldwin,  19  Hun,  344. 

634  Marine  Bank  of  New  York  City  v.  Vail,  6  Bosw.  (N.  Y.)  421. 

686  Lindsay  v.  Chase,  104  Mass.  253. 

686  Dundas  v.  Bowler,  3  McLean,  397,  Fed.  Cas.  No.  4,141. 
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against  the  pledgee  for  the  note.*'^  And,  eren  where  the  debt  se- 
cared  by  the  pledge  of  a  note  has  been  sabseqnently  discharged,  the 
I^edgee  may  still  sue  as  trustee  for  the  pledgor,  and  may  recover  as 
such,  provided  that  no  equitable  defense  available  against  the  pledgor 
is  prejudiced  by  the  suit,**'  But  if  a  negotiable  bond  is  deposited  with 
a  bank  for  the  benefit  of  a  pledgee,  and  he  takes  a  certificate  to  that 
effect  from  the  bank,  the  bank  will  be  estopped  by  its  certificate  from 
afterwards  setting  up  ownership  in  another  prior  pledgee/'* 

Action  by  Assignee. 

§  1639.  At  common  law  the  assignee  of  a  bill  or  note  without 
due  indorsement  must  bring  suit  upon  it  in  the  name  of  his  as- 
signor.'*^  But,  if  the  note  has  been  paid  to  and  surrendered  by 
the  payee  without  indorsement,  his  name  cannot  afterwards  be  used 
in  an  action  brought  for  the  use  of  the  party  paying,  notwithstaud- 
ing  the  payee's  subsequent  consent  to  the  suit.****  Where  a  note  is 
in  the  hands  of  a  depositary,  however,  who  refuses  to  surrender  it, 
suit  may  be  brought  by  the  assignor  in  trover  by  consent  of  the  as- 
signee.-** But  without  a  formal  assignment  the  purchaser  of  a  bill 
will  only  acquire  an  equitable  interest  in  collateral  securing  it,  and 
cannot  bring  suit  for  its  conversion  in  his  own  name.*** 

In  many  of  the  states,  however,  an  assignee  may  bring  suit,  by 
force  of  the  statute,  in  his  own  name.****  So,  although  the  assign- 
ment was  made  upon  a  separate  paper,  and  the  note  assigned  was  at 

•»T  TarbeU  v.  Sturtevant,  26  Vt.  513. 

»»«  Logan  T.  CasseH,  88  Pa.  St.  288.  But  see,  contra,  New  England  Trust 
Co.  T.  New  York  Belting  &  Packing  Co.,  166  Mass.  42,  43  N.  B.  928. 

"•  Gibson  y.  Lenhart,  111  Pa.  St.  624,  5  Atl.  52. 

»*•  See  f  791,  supra.  So,  a  note  cannot  be  taken  up  at  maturity  by  the  in- 
dorser.  and  so  assigned  afterwards  that  the  assignee  can  sue  In  his  own  name. 
Swann  v.  Scholfield,  2  Cranch,  C.  C.  140,  Fed.  Cas.  No.  13,676 

»*i  Merrimack  Bank  v.  Parker,  7  Pick.  (Mass.)  88. 

»«»Day  V.  Whitney.  1  Pick.  (Mass.)  503. 

»*»Batchelder  v.  Jenness,  59  Vt.  104,  7  Atl.  279. 

»**8ee  I  1631,  supra.  So,  Callahan  v.  Crow,  91  Hun,  a46,  36  N.  Y.  Supp. 
225.  But  even  under  the  Code  in  NORTH  CAROLINA  an  assignee  cannot 
roe  in  his  own  name,  if  the  assignment  Is  without  consideration,  and  for  the 
benefit  of  the  assignor  (or  in  effect  a  power  to  collect).  Abrams  t.  Gureton, 
74  N.  C.  523. 
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the  time  in  the  hands  of  an  unlawful  holder. '^'^  And  the  assignee  of 
a  bank  may  bring  suit  in  equity,  without  the  aid  of  the  statute,  under 
the  general  assignment  to  him,  upon  notes  held  by  the  bank,  and  in- 
dorsed by  it  in  blank.*^**  The  assignee  of  a  note  payable  to  bearer 
cannot  bring  suit  against  a  maker,  who  has  been  discharged  in  bank- 
ruptcy, on  a  new  promise  made  by  the  bankrupt  to  the  plaintiff's 
assignor.**^  But,  if  a  bill  is  taken  up  by  an  accommodation  acceptor, 
his  assignee  may  bring  suit  against  the  di*awer  in  his  own  name  on 
an  express  promise  of  payment  made  to  him.'**  And  the  assignee 
of  an  insolvent  payee  may  reassign  the  note  to  the  payee,  and  bring 
suit  upon  it  for  his  use.**'  And  even  where  the  payee  assigns  a  note 
in  fraud  of  creditors,  and  indorses  on  the  note  the  amount  alleged 
to  Ik?  due  to  his  assignee,  the  latter  may  recover  against  the  maker 
in  his  own  name,  and  hold  the  balance  as  trustee  for  the  payee.**** 
On  the  other  hand,  where  two  notes  are  assigned  to  different  parties, 
their  interest  is  separate,  and  they  cannot  sue  jointly  upon  the  notes, 
although  secured  by  one  mortgage.*'^ 

§  1G40.    Where  a  note  is  not  transferable,  as  in  the  case  of  a 

note  made  to  a  public  officer  for  public  dues  or  fines,  an  assignment  con- 
fers no  right  of  action  upon  the  assignee.'^'*-  But  making  a  note  pay- 
able to  A.,  guardian  of  B.,^'  for  an  individual  debt  due  to  A.,  will  not 
prevent  its  subsequently  passing  to  A.'s  assignee  in  bankruptcy.'*^ 

•4  5  Morris  v.  Polllon,  50  Ala.  403. 

»*«  Lenox  v.  Koberts,  2  Wheat.  373.  And  the  maker  cannot  question  the 
raliditj*  of  the  assignment  by  the  bank.  Shryock  v.  Basehore,  82  Pa.  St.  159. 
And  it  is  sufficient  if  such  assignment  is  valid  by  the  lex  loci  contractus, 
though  invalid  by  the  lex  fori.  Freeman's  Bank  v.  Buckman,  16  Grat.  (Va.> 
126.  So,  a  bank  receiver  may  sue,  and  the  irregularity  of  his  appointment  is 
no  defense.  Case  v.  Marchand,  23  La.  Ann.  60.  And  the  assignee  of  a  cor- 
poration may  sue  under  an  assignment  by  its  agent  without  seal,  and,  if  the 
assignment  is  not  impeached,  he  need  not  prove  the  authority  of  the  ageur. 
Garrison  v.  Combs,  7  J.  J.  Marsh.  (Ky.)  84. 

64T  Moore  v.  Viele,  4  Wend.  (N.  Y.)  420. 

»4s  De  Barry  v.  Withers,  44  Pa.  St.  ,'r>6. 

•40  Pitts  V.  Holmes,  10  Cush.  (Mass.)  1)2. 

»5o  Eason  v.  Locherer,  42  Tex.  173. 

S51  Swenson  v.  Plow  Co.,  14  Kan.  387.  . 

:>o2  Bates  V.  Butler.  40  Me.  387.  So,  a  note  taken  to  a  sheriff  by  order  of  the 
court,  and  ordered  to  be  paid  to  his  successor.     Banney  v.  Brooks,  20  Mo.  105. 

*53  A  subsequent  transfer  to  his  bondsmen  or  his  ward  will  not  enable  them 
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*So,  a  note  may  be  transferred  by  a  foreign  executor,  and  his  assignee 
may  sue.'^'^^  But  a  foreign  assignee  in  insolvency  has  no  power,  in 
general,  to  bring  suit  in  his  own  name.*^**  In  North  Carolina  an  as- 
signee could  not  formerly  bring  suit  in  his  own  name.***  So,  action 
must  be  in  the  payee's  name  on  a  nonnegotiable  order  for  goods,**^ 
or  on  a  note  under  seal.***  And,  after  judgment  has  been  rendered 
apon  a  note  against  the  principal,  it  is  no  longer  negotiable,  and  the 
assignee  cannot  bring  suit  upon  it  in  his  own  name  against  a  surety.**^ 
But  in  Massachusetts  suit  may  be  brought  by  an  indorsee  on  a  judg- 
ment by  confession  rendered  in  his  favor  in  another  state  on  a  note 
made  there,  and  containing  a  warrant  to  confess  judgment;  although 
snch  a  note  is  nonnegotiable  in  Massachusetts.**^ 

Action  by  Drawer. 

§  1641.  The  drawer  of  a  bill  may  take  it  up  and  bring  suit  against 
the  acceptor.***  And  he  may  sue  in  an  action  of  debt.***  So,  he  may 
transfer  it  by  indorsement,  and  his  indorsee  may  sue  in  his  own 
name.***    Or  the  drawer  may  bring  suit,  or  have  suit  brought  for  his 

to  bring  suit    Beeson  t.  Shively,  28  Kan.  574.    And  see  S§  724,  1009,  supra, 
as  to  restrictive  indorsements. 
"« CampbeU  v.  Brown,  64  Iowa,  425,  20  N.  W.  745. 
555  Brush  T.  Curtis,  4  Conn.  312. 

"•  Sutton  y.  Owen,  G5  N.  C.  123.  And  see  §  791,  supra.  Although  now  an 
assignee  or  an  owner  may  sue  without  written  assignment  Wilcoxon  v. 
I^an,  91  N.  C.  449. 

**^  Kabnestoclc  v.  Schoyer,  9  Watts  (Pa.)  102.  But  the  acceptance  of  a 
nonnegotiable  draft  implies  a  promise  to  pay  the  assignee,  and  he  may  sue 
the  acceptor  for  money  had  and  received.  Weston  v.  Penniman,  1  Mason, 
306,  Fed.  Cas.  No.  17,455. 

»*«  Thompson  v.  Malone,  13  Rich.  Law  (S.  C.)  252.    Or  in  Delaware,  unless 
be  talLes  an  assignment  under  seal  in  the  presence  of  two  witnesses.    Kinni- 
ken  T.  Dulaney,  5  Har.  (Del.)  384. 
»»•  Sawyer  v.  Bradford,  6  Ala.  572. 
"•Richards  v.  Barlow,  140  Mass.  218. 

»"Chit.  Bills,  609;  2  Daniel,  Neg.  Inst  238;   2  Pars.  Notes  &  B.  453;   Slm- 
moiKte  V.  Parminter,  1  Wils.  185,  2  Brown,  Pari.  Cas.  43;  Louviere  v.  Laubray, 
10  Mod.  36;  Zebley  t.  Voisin.  7  Pa.  St  527;  Rice  v.  Hogan,  8  Dana  (Ky.)  134, 
'"Hegnault  v.  Hunter,  4  W.  Va.  257. 

•••Chit  Bills,  008;  CaUow  v.  Lawrence,  3  Maule  &  S.  97;  Bacon  v.  Searles. 
1  H.  BL  88;  or  in  the  drawer's  name,  Titcomb  v.  Thomas,  5  Me.  282. 
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use,  in  the  name  of  the  party  holding  the  bill  at  maturity."**  So,  the 
drawer  may  purchase  a  bill  before  maturity,  and  sue  as  indorsee.**' 
And  he  may,  even  as  drawer,  sue  the  acceptor  on  the  admission  of 
funds  implied  by  acceptance,  without  any  indorsement  from  the 
payee/**  or  after  striking  out  the  payee's  indorsement,**^  or  eren 
subsequent  indorsements.*** 

But,  to  support  a  recovery  against  the  acceptor,  the  drawer  must 
prove  the  acceptor's  default,  and  payment  of  the  bill  by  himself.*** 
And  where  the  drawer  takes  up  a  bill  by  voluntary  payment  to  one 
who  has  paid  it  supra  protest,  after  the  drawer's  discharge  for  want 
of  notice,  he  cannot  sue  the  payee  on  his  indorsement.*'*  And  he 
cannot  sue  the  payee  as  indorser  without  rebutting  the  presumption 
of  his  own  prior  liability  arising  from  their  relative  position  on  the 
paper.*' ^ 

Action  by  Executor — Heir. 

§  1642.  Where  the.  payee  is  named  expressly  as  "administrator 
of  A.,"  he  may  bring  an  action  in  his  individual  name,  treating  the 
additional  words  as  mere  description,*'^  or  he  may  bring  suit  in  his 

B64  Davis  V.  McConnell.  3  McLean,  391,  Fed.  Cas.  No.  3.640.  And  such 
payment  by  the  drawer  wiU  be  no  defense  for  the  acceptor.  WiUlams  v. 
James,  15  Q.  B.  408. 

565  Louviere  v.  Laubray,  10  Mod.  36. 

5««  Coursin  v.  Ledlie's  Adm'rs,  31  Pa.  St.  506;  Kingman  v.  Hotaling,  25 
Wend.  (N.  Y.)  423. 

5«7  Thompson  v.  Flower,  1  Mart.  N.  S.  (La.)  301. 

86  8  Pilkin&ton  V.  Woods,  10  Ind.  432. 

B69  2  Daniel,  Neg.  Inst.  238;  2  Pars.  Notes  &  B.  453;  Qulnn  ▼.  Hanley,  5 
Til.  App.  51. 

670  Grosvenor  v.  Stone,  8  Pick.  (Mass.)  79. 

671  Thorns  V.  Greene,  6  Mo.  482. 

6T2  Gilman  v.  Ilorseley,  5  Mart.  N.  S.  (La.)  6G1;  Barnes  v.  Modlsett,  3 
Blackf.  (Ind.)  253;  Ratcllff  v.  Everman,  87  Ind.  446;  Moss  v.  Wltcher.  3.5 
Tex.  388.  So,  A.  may  sue  on  a  note  to  "A.,  executor  of  B."  Evans  y.  Gordon, 
8  Port  (Ala.)  142;  Litchfield  v.  Flint,  104  N.  Y.  543,  11  N.  E.  58.  And  see  $ 
440,  supra.  And  suit  will  survive,  either  to  his  personal  representatives  or 
to  the  administrator  de  bonis  non  of  the  original  estate.  Wood  ▼.  Tomlin, 
92  Tenn.  514,  22  S.  W.  206.  So,  if  a  note  is  payable  to  "A.  B..  guardian.*'  his 
administrator  may  sue,  and  the  equitable  Interest  of  the  ward  cannot  be  set 
up  In  defense.    Eckford  T.  Hogan,  44  Miss.  39S. 
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representative  capacity."'  And  if  a  bill  is  indorsed  to  A.,  as  adminis- 
trator of  B.,  for  a  debt  to  B,,  an  action  may  be  brought  upon  it  by 
an  administrator  of  B.  afterwards  appointed  de  bonis  non.*^^*  Where 
one  of  two  executors  gives  his  note  or  bond  to  the  other  as  "executor," 
and  expressly  for  money  borrowed  from  the  estate  of  their  testator, 
the  executor  of  the  payee  so  named  may  bring  suit  against  the  maker, 
even  before  settlement  made  by  him  with  the  original  testator's  es- 
tate.*" An  executor,  however,  can  only  sue  as  such  on  a  note  pay- 
able to  the  order  of  his  testator,  and  not  indorsed  by  him.**^*  But 
if  the  note  has  been  indorsed  in  blank  by  the  testator,  and  put  into  a 
bank  for  collection,  and  comes  after  his  death  into  the  hands  of  the 
executor,  he  may  bring  suit  upon  it  in  his  own  name,  under  the  blank 
indorsement,  as  bearer. "^"^  And  he  may  sue  in  his  own  name  under 
a  blank  indorsement  to  his  testator. '^^^ 

A  foreign  executor  may  bring  suit  upon  a  note  payable  to  bearer 
in  his  own  name  as  bearer.°^®  And  it  seems  that  in  Virginia  an 
exwutor  apiK)inted  in  another  state,  where  the  payee  resided  at  his 
death,  may  sue  upon  a  note  payable  to  his  testator,  by  virtue  of  the 
forei^jn  lettere."*®  It  has  been  held,  however,  that,  even  where  letters 
wer<»  taken  out  in  the  state  of  Maryland  before  the  separation  of  the 
IHRtrilt  of  Columbia,  the  administrator's  indorsee  could  not  sue  in 
the  District  of  Columbia  without  taking  out  fresh  letters  there.'®^ 
\Vliere  a  note  is  indorsed  to  one  who  is  dead  at  the  time,  but  not 
known  to  be  so,  suit  may  be  brought  on  it  by  his  administrator.*** 

673  Sasscer  v.  Walker's  Ex'rs,  5  Gm  &  J.  (Md.)  102. 

^•♦Catherwood  v.  Chabaud,  1  Barn.  &  C.  l.'SO.  So.  where  the  original  ex- 
^'c-utor  was  a  surety  on  the  note,  and  could  not  have  brought  suit  against 
himself.    Moore  v.  Randolph's  Adm'r,  70  Ala.  575. 

"» .Uston  V.  Jackson,  26  N.  C.  49. 

^"•Woodbury  v.  Woodbury,  47  N.  H.  11.  And  a  collateral  mortgage  can 
"uly  be  foreclosed  by  him.  Morse  v,  Clayton,  13  Smedes  &  M.  (Miss.)  373. 
Such  a  note  is  no  ground  for  equity  jurisdiction.  Nash  v.  Uogan,  45  N.  J. 
Eq.  iris,  16  Atl.  433. 

-7  Barlow  v.  M3er8,  24  Hun  (N.  Y.)  286. 

'"» 2  Pars.  Notes  &  B.  446. 

»'•  Knapp  V.  Lee,  42  Mich.  41,  3  N.  W.  244. 

>«•  Giddings  v.  Green,  4  Hughes,  446,  48  Fed.  480. 

"« Fenwlck  v.  Sears'  Adm*rs,  1  Cranch,  259. 

•»s  Murray  v.  East  India  Co.,  5  Barn.  &  Aid.  204. 
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And  this  is  provided  expressly  by  statute  in  Virginia."**  And  in 
some  states  the  widow  of  a  deceased  holder  is  allowed  to  bring  suit 
on  a  note  payable  to  him  without  administration,  where  she  is  his 
only  heir  at  law.*^**  But  in  such  case  the  complainant  must  aver  all 
necessary  facts  to  show  her  right  to  recover.*'*  Where  one  is  entitled 
to  a  note  by  a  donatio  causa  mortis  from  the  payee,  he  may  bring  an 
action  against  the  maker  in  the  name  of  the  payee's  personal  repre- 
sentative,^** even  without  the  indorsement  of  the  payee,  and  without 
the  consent  of  the  administrator.**^ 

Action  by  Indorser. 

§  1643.  When  a  bill  or  note  is  taken  up  at  maturity  by  an  indorser, 
he  may  at  once  bring  suit  against  prior  parties,  but  he  can  only  do 
so  upon  paj^ment  made  by  him.***  And  he  need  not  prove  notice  of 
dishonor  sent  to  himself,  provided  such  notice  has  been  duly  re- 
ceived by  the  party  sued.***  If  he  takes  up  the  paper  by  another 
note,  it  will  be  sufficient  payment  to  support  his  action.***  And, 
if  an  accommodation  indorser  pays  the  note,  he  may  recover  against 
the  maker,  either  as  purchaser  of  the  note,  or  in  an  action  for  money 
paid.**^     An  indorser,  upon  paying  a  bill  or  note,  may  enforce  a  col- 

883  VIRGINIA  (Code,  §  2854). 

»«*  Begicn  V.  Freeman,  75  Ind.  398;  or  his  mother,  Spencer  v.  Mflllcan.  31 
Tex.  65.  So,  the  heirs  may  sue  In  Iowa  )f  there  is  no  admission  for  five 
years.     Phinny  v.  Warren,  52  Iowa,  332,  1  N.  W.  522,  and  3  N.  W.  157. 

686  B.  g.  relinquishment  by  the  widow  of  her  statutory  ?500.  Williams  v. 
Riley,  88  Ind.  290. 

686  Grover  v.  Grover,  24  Picic.  (Mass.)  261;  Sessions  t.  Moseley,  4  Gush. 
(Mass.)  87.    And  see  §  807,  supra. 

B87  Bates  V.  Kempton,  7  Gray  (Mass.)  382. 

6  88  2  Daniel,  Neg.  Inst.  238;  2  Pars.  Notes  &  B.  453;  Bradford  v.  Bucknam, 
12  Me.  15;  Small  v.  Jones,  8  Watts  (Pa.)  265.  And  see  §  1429  et  seq.,  supra. 
But  if  the  maker  of  a  note  gives  the  indorser  a  demand  note  for  his  indemnity 
on  his  agreeing  to  take  up  the  original  note,  he  may  have  an  attachment 
against  the  maker's  property  on  the  demand  note  before  the  original  note  ma- 
tures or  is  paid  by  him;  but  there  can  be  no  recovery  for  more  than  he  pays 
on  the  original  note,  nor  until  he  has  paid  it.  Little  v.  Little,  13  Pick.  (Mass.) 
420. 

0  88  Ellsworth  V.  Brewer,  11  Pick.  (Mass.)  316.    And  see  §  1433,  supra. 

880  Bullard  v.  Wilson,  5  Mart.  N.  S.  (La.)  196.    And  see  chapter  41,  supra. 

881  Barker  v.  Parker,  10  Gray  (Mass.)  339.    But  see,  to  the  effect  that  the 
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lateral  mortgage.'**  But  his  paying  a  judgment  rendered  against 
himself  and  the  maker  will  not  entitle  him  to  proceed  summarily, 
under  the  statute  as  to  sureties,  against  a  prior  indorser,'^^* 

An  indorser  who  takes  up  a  bill  or  note  at  maturity  sues  upon  it 
in  his  own  right/**  And,  if  the  bill  has  been  transferred  in  payment 
of  a  precedent  debt,  the  holder  may  bring  suit  as  a  bona  Aide  purchaser 
for  the  use  of  the  indorser  after  payment  by  him.**'  But  an  indorser 
taking  up  commercial  paper  cannot  sue  in  the  name  of  a  later  indorsee 
without  his  consent.***  If  the  maker,  however,  confesses  judgment 
to  the  indorser,  and  judgment  is  rendered  at  the  same  time  against 
the  maker  in  favor  of  the  indorsee,  the  court  will  protect  the  indorser 
by  an  order  giving  preference  to  his  executioa**^ 

Plaintiff's  Indorsement  Canceled. 

§  1644.  Where  there  are  several  indorsers,  an  action  need  not  be 
brought  in  the  name  of  the  last  holder,  but  any  indorser  may  sue 
on  striking  out  the  subsequent  indorsements.***  If  an  indorser  takes 
up  the  note  after  protest,  he  may  strike  out  his  indorsement  and 

rwoTery  can  be  on  the  note  only,  Kennedy  v.  Carpenter,  2  Whart  (Pa.)  344. 
He  may  sue  in  the  name  of  the  payee,  Bank  of  Spencer  v.  Simmons,  43  W.  Va. 
79,  27  S.  E.  290;  or  by  delivery  from,  and  for  the  use  of,  his  own  indorsee, 
Berney  v.  Steiner,  108  Ala.  Ill,  19  South.  806. 

582  Page  V.  Green,  6  Conn.  338. 

r»3  Oevinney  v.  Lay,  19  Mo.  646.  But,  If  he  pays  pending  suit  against 
himself  and  the  maimer,  he  may  continue  the  suit  as  against  the  maker. 
Oneida  Co.  Bank  v.  Lewis,  23  Misc.  Rep.  34,  51  N.  Y.  Supp.  826. 

»•«  Chit  BiUs,  609;  2  Pars.  Notes  &  B.  455;  Cowley  v.  Dunlop,  7  Term  R. 
571;   Death  v.  Serwonters,  Lutw.  272;   Bosanquet  v.  Dudman,  1  Starkie,  2. 

«»5  Poirier  v.  Morris,  2  El.  &  Bl.  89;  Bank  of  America  v.  Senior,  11  R.  I. 
370.  But  not  without  the  indorser's  consent.  Worklngmen's  Building  & 
Loan  As$*n  v.  Rourafort,  98  Pa.  St.  85. 

s»«  Byles,  BiUs,  410.  And  the  objection  may  be  raised  by  the  defendant, 
as  weU  as  by  the  indorsee.     Coleman  v.  Biedman,  7  C.  B.  871. 

s*7  Bank  of  Auburn  v.  Throop,  18  Johns,  (N.  Y.)  505. 

••«  Chit.  Bills,  605;  2  Daniel,  Xep.  Inst.  238:  Stones  v.  Butt.  2  Cromp.  &  M. 
416,  2  Dowl.  335;  Bond  v.  Storrs,  13  Conn.  412,  including  his  own  indorsement; 
and  whether  that  was  for  vfUue  or  for  collection  only.  Warren  v.  Gil- 
man.  15  Me.  70.  And  If  it  has  been  indorsed  by  him  and  reissued  several 
times,  he  may  strike  them  all  out.  Reading  y.  Beardsley,  41  Mich.  123,  1  N. 
W.  965.    As  to  the  power  to  strike  out  indorsements,  see  S  716  et  seq.,  supra. 
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bring  suit  in  his  own  name.""  And  he  may  strike  ont  a  blank  in- 
dorsement by  himself  at  the  time  of  trial.®®®  And  indorsees  may  sue 
in  the  name  of  the  payee,  striking  out  a  special  indorsement  to  them- 
selves, even  at  the  time  of  trial.®®^  So,  after  a  special  indorsement  to 
A.,  and  an  indorsement  in  blank  by  him,  the  payee,  on  recovering 
possession  of  the  bill,  may  sue  the  acceptor  as  payee,  disregarding 
or  striking  out  the  indorsements.*®*  So,  after  filling  a  blank  indorse- 
ment specially  to  a  collecting  agent,  but  not  expressly  for  collection, 
the  indorser  may  strike  out  his  special  indorsement,  and  bring  suit 
in  his  own  name  under  the  original  blank  indorsement.*®*  And  if 
the  payee  sues  upon  a  note,  with  special  indorsements  apparently 
erased  by  a  line  drawn  through  them  rendering  them  almost  illegible, 
he  need  not  show  that  he  is  the  owner,  or  that  the  indorsements  were 
for  collection  only.®®*  If,  on  the  trial,  several  blank  indorsements, 
including  that  of  the  plaintiff,  appear  on  the  note,  the  plaintiff  may 
strike  out  his  own,  and  fill  up  the  others  to  correspond  with  the  alle- 
gations in  his  declaration.®®'^  And  where  his  indorsement  is  erased 
it  will  be  presumed  that  he  is  the  owner,  and  that  the  indorsement 
was  erased  by  proper  authority.®®®  And  if  he  has  lost  the  note  after 
indorsing  it,  and  is  therefore  unable  to  strike  out  the  indorsement,  he 
may  bring  suit,  as  the  real  party  in  interest,  in  the  indorsee's  name.®®' 

FlaintifTs  Indorsement  Uncanceled. 

§  1645.  The  holder's  own  indorsement  left  uncanceled  on  the  note 
will  not,  in  general,  prevent  his  recovery;  but  from  his  possession  it 
will  be  presumed  that  the  paper  was  not  delivered  under  the  indorse- 

890  Witherell  v.  Ela,  42  N.  II.  295;  Caldwell  v.  Evans,  5  Bush  (Ky.)  380. 

600  Parks  v.  Brown,  16  III.  454;  although  the  note  is  negotiated  in  bank, 
and  therefore  equivalent  to  a  foreign  bill,  Bell  v.  Morehead,  3  A.  K.  Marsh. 
(Ky.)  158.  So,  a  blank  indorsement  for  collection  may  be  struck  out  Man- 
hattan Co.  V.  Reynolds,  2  Hill  (N,  Y.)  140. 

«oi  Kyle  V.  Thompson,  3  111.  432. 

«o2  Green  v.  Jackson,  15  Me.  13G. 

•  08  Bank  of  Utica  v.  Smith,  18  Johns.  (N.  Y.)  230. 

«o4  DoUfus  V.  Frosch,  1  Denio  (N.  Y.)  367. 

«0  5  Pickett  V.  Stewart,  12  Ala.  202. 

«0A  Goddard  v.  Cunningham,  6  Iowa,  400. 

•07  Leavitt  v.  Cowles,  2  McLean,  491,  Fed.  Gas.  No.  8,171« 
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ment,  or  was  afterwards  taken  up  by  him.®**'  And  he  may  recover, 
notwithstanding  an  indorsement  made  by  him  for  collection,®^*  al- 
though such  indorsement  is  a  special  one.®^®  And  the  defendant, 
after  once  admitting  the  plaintiff's  title  in  his  pleadings,  cannot  call 
it  in  question  by  reason  of  his  indorsement  to  a  collecting  agent.®^^ 

An  indorser  may  even  bring  suit  without  actual  possession^  if  the 
indorsee  holds  the  bill  merely  as  his  agent  or  trustee,  and  for  the 
purpose  of  collection.®^"  But  an  indorser  cannot  sue  where  the  title 
to  the  bill,  as  well  as  the  possession,  is  in  another.®^^  So,  where  the 
drawer  of  a  bill  has  agreed  to  pa}'  a  certain  sum  per  month  on  it  to 
the  payee,  the  agreement  is  incidental  to  the  bill  itself,  and  cannot  be 
enforced  by  the  payee  after  transfer  of  the  bill.®^* 

§  1646.  . Where  the  indorsement  by  the  plaintiff  was  for  col- 
lection only,  reindoi'sement  to  him  is,  in  general,  unnecessary.®^*     And 

«»«PIcqiiet  V.  Curtis.  1  Sumn.  478,  Fed.  Cas.  No.  11,131;    Mottram  v.  MHIh. 

1  Sandf.  (N.  Y.)  37;  Page  v.  Lathrop,  20  Mo.  589;  Kerrick  v.  Stevens,  58 
Mich.  207.  25  X.  W.  109;  Stephens  v.  McNeiU,  20  Barb.  (X.  Y.)  G51;  Merz  v. 
Kaiser.  2i)  La.  Ann.  377;  Leltncr  v.  Miller,  49  Ga.  480;  Brady  v.  White,  4 
Bait.  (Tenn.)  382;  Beeson  v.  Lippman,  52  Ala.  270;  Anniston  Pipe  Works 
T.  Mary  Pratt  Furnace  Co.,  94  Ala.  COG,  10  South,  259;  Daniel  v.  Royce,  90 
<Ta.  :m,  23  S.  E.  493;  Kerrick  v.  Stevens,  5,S  Mloh.  297,  25  N.  W.  199.  So, 
after  an  assignment  and  redelivery.     Haug  v.  Biley  iClii.)  29  S.  E.  44. 

«»9  2  Daniel,  Neg.  Inst.  234;  2  Pars.  Notes  &  B.  441:  Best  v.  Bank,  76  111. 
008;  Dickinson  v.  Buit,  15  Ark.  372;  Habersham  v.  Lehman,  63  Ga.  380; 
Dann  v.  Xorris,  24  Conn.  333;   Locke  v.  Silk  Co.,  37  Mich.  479. 

•K*  Chautauqua  Co.  Bank  v.  Davis,  21  Wend.  (X.  Y.)  584.  And  that  It  was 
for  8«oh  puri)ose  may  be  shown  by  parol  evidence.  Wright  v.  Boyd,  3  Barb. 
iX  Y.)  523. 

ill  Sawyer  v.  Macaiday,  18  S.  C.  543. 

•"  Byles.  Bills,  410;    Chit.  Bills,  600;    Stones  v.  Butt,  2  Cromp.  &  M.  410, 

2  Dowl.  335;    Dabbs  v.  Humphries,  10  Blng.  440,  1  Scott,  325,  and  4  Moore 

6  S.  285;  Ancona  y.  Marks,  7  Hurl.  &  X.  080;  Xational  Sav.  Bank  Ass'n  v. 
Xranah,  L.  R.  2  C.  P.  550. 

•"  Campbell  v.  Humphries,  3  111.  478;  Guilfont  v.  Parish  of  Ascension, 
28  IjSL.  Ann.  413;    Johnson  v.  English,  1  Stew.  (Ala.)  109;    Hunt  v.  Stewart. 

7  Ala.  525.  At  least  not  without  direction  or  consent  of  the  owner.  Bragg 
v.  Oreenleaf,  14  Me.  395.    But  see  Gray  v.  Wood,  2  Har.  &  J.  (Md.)  328. 

•'♦Florence  v.  Drayson,  1  C.  B.  (X.  S.)  584. 

•"Dagan  v.  V.  S.,  3  Wheat.  172;  Picquet  v.  Curtis,  1  Sumn.  478,  Fed.  Cas. 
No.  11,131;  Norrls  v.  Badger,  0  Cow.  (N.  Y.)  449;  Barbarin  v.  Daniels,  7  La. 
479. 
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he  may  sue  without  alleging  or  proviug  any  retransfer,®"  although  the 
indorsement  by  him  is  a  special  one,'*^  and  followed  by  other  special 
indorsements.*"  So,  if  he  has  indorsed  the  note  in  blank,  and  it  is 
retransferred  to  him  by  delivery,  he  may  bring  suit  uj)on  his  poj^ses- 
sion  without  filling  the  indorsement  to  himself.*^* 

On  the  other  hand,  a  reindorsement  is  necessary  in  some  states 
to  enable  a  plaintiff  to  recover  on  a  note  indorsed  by  himself,'^"  e^)e- 
cially  where  he  has  indorsed  the  note  specially  to  another.'*^  And 
in  such  case  he  cannot  bring  suit  against  his  immediate  indorser,  after 
suit  has  been  brought  by  his  indorsee  against  the  maker,  and  judg- 
ment rendered  in  such  suit  in  the  maker's  favor  on  proof  of  payment 
already  made  by  him  to  the  payee.*^* 

Action  by  Surety — Joint  Debtor. 

§  1647.  WTiere  a  bill  is  taken  up  by  a  surety  or  guarantor  or  by  an 
accommodation  party,  or  is  paid  supra  protest,  it  is  not  extinguished, 
and  the  party  paying  it  may  sue  prior  parties.*^'  So,  if  one  joint 
maker  pays  a  note,  he  may  sue  his  co-makers  for  contribution;  •**  or 

eieBrlnkley  v.  Going,  1  111.  30G. 

•17  Rider  v.  Taintor,  4  Alien  (Mass.)  356;  Wickersham  v.  Jarvis,  2  Mo. 
App.  279;   Pitts  v.  Keyser,  1  Stew.  (Ala.)  154. 

eisCox  V.  Siinius,  1  Craneh,  C.  C.  238,  Fed.  Cas.  No.  3,306;  Glasgow  v. 
Switzer,  12  Mo.  395. 

•i»  Sprlgg  V.  Cuny's  Heirs,  7  Mart.  N.  S.  (La.)  253. 

620  Hart  V.  AVindle,  15  La.  2(>5;  unless  the  indorsement  appears  to  be  for 
collection,  Dicks  v.  Cash,  6  Mart.  N.  S.  (La.)  45. 

«2i  Bright  V.  Hand,  10  N.  J.  Law,  273;  Lawrance  y.  Fussell,  77  Pa.  St. 
460;  Southern  Bank  v.  Mechanics'  Sav.  Bank,  27  Ga.  252;  Robson  v.  Earley. 
1  Mart  N.  S.  (La.)  373. 

•  22  Welch  V.  Lindo,  7  Craneh,  159. 

•28  For  actions  by  surety,  see  chapter  29;  also,  §§  1435,  1430,  supra.  So,  by 
guarantor,  §  862;  and  by  payor  supra  protest,  §  1437.  But  a  bank  paying  a 
customer's  acceptance,  which  is  made  payable  at  his  banking  house,  must 
sue  the  acceptor  for  the  consideration,  and  not  as  a  payor  for  honor.  Hol- 
royd  V.  Whitehead,  5  Taunt.  444,  3  Camp.  530,  And  If  the  maker's  bail  pays 
the  note  he  is  like  a  payor  supra  protest,  and  cannot  sue  the  indorsees.  Hull 
V.  Pitfield,  1  Wils.  46;  Chit.  Bills,  609. 

•24  Hoyt  T.  Lock,  41  111.  119;  Judd  y.  SmaU.  107  Ind.  398,  8  N.  E.  284.  But 
the  suit  for  contribution  cannot  be  brought  or  continued  In  the  payee's  name 
after  payment  in  full  by  one  Joint  maker.  Hendrlckson  ▼•  Hutchinson, 
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for  exoneration,  if  he  signed  it  for  the  accommodation  of  his  co- 
maker.***  So,  if  one  of  two  joint  accommodation  indoraers  pays  a 
note  after  it  has  matured  and  been  taken  up  by  a  guarantor,  he  may 
still  have  his  action  for  contribution  against  his  co-iridorser.*** 

In  general,  the  acceptor  of  a  bill  is  the  party  primarily  liable.  But, 
if  an  accommodation  acceptor  pays  the  bill,  he  has  his  action  against 
the  drawer,  whom  he  accommodated,  although  such  action  is  not  on 
the  bill  itself/" 

Action  by  Bearer. 

§  1648.  Possession  of  a  bill  or  note  carries  with  it  presumption  of 
title  in  the  holder,**"  whether  it  is  payable  on  its  face  to  the  bearer,* ^*^ 
or  is  so  payable  in  efifect  by  reason  of  a  blank  indorsement  by  the  payee 
or  a  subsequent  indorsee  holding  the  legal  title.®^®    And  the  presump- 

29  N.  J.  La-w,  180.  And  see  §  1426,  supra.  And  the  action  must  be  for  money 
paid,  and  iiot  on  the  note.    MUler  y.  Zeigler,  3  Utah,  17,  5  Puc.  518. 

«"  Wheeler  v.  Young.  143  Mass.  143,  9  N.  E.  531.  And  see  §  1420,  supra. 
And  such  suretyship  may  be  ayerred  in  Indiana  without  setting  out  a  copy 
of  the  note.     Porter  v.  Waltz,  106  Ind.  40,  18  N.  E.  705. 

•2«  Steckel  t.  Steckel,  28  Pa.  St.  23;^ 

«"  Chit.  Bills,  609;  2  Daniel,  Neg.  Inst.  219;  1  Edw.  Bills  &  N.  §  522;  2 
Pars.  Notes  &  B.  400;  Young  v.  Hockley,  3  Wils.  346;  De  Barry  v.  Withers, 
44  Pa.  St.  356.  But  the  bill  may  be  set  out  in  the  declaration  as  an  induce- 
ment Griffin  V.  Lawton,  54  Ga.  104.  And  his  possession  of  the  bill  is  pro- 
^omptive  evidence  of  his  right  to  sue.  Hunter  v.  Kibbe,  5  Mclean,  270,  Fed. 
Cas.  No.  6,907.  But  see  2  Daniel,  Neg.  Inst.  239;  Jewell  v.  Parr,  13  C.  B. 
IKK).  And  the  acceptor's  assignee  may  sue  in  his  own  name  upon  an  express 
promise  made  to  him.    De  Barry  y.  Withers,  supra. 

•i«King  V.  Gottschalk,  21  Iowa,  512;  Morss  v.  Oleason,  2  Ilnn  (N.  Y.)  31; 
Long  V.  Crawford,  18  Md.  220;  Sawyer  v.  Moran,  3  Tenn.  Ch.  35;  Cheney 
T.  Stone,  29  Fed.  885. 

•2»  James  r.  Chalmers,  6  N.  Y.  209;  Rider  v.  Dural,  28  Tox.  622.  So,  a 
fheck,  McLean  t.  Banking  Co.,  9  App.  Cas.  95;  Town  send  v.  Billinge,  1  Hilt. 
(N.  Y.)  353;   or  coupon,  Philadelphia  &  R.  R.  Co.  v.  Smith,  105  Pa.  St.  105. 

«•  Dean  v.  Hewit,  5  Wend.  (N.  Y.)  257;  Porter  v.  Gunnison,  2  Grant.  Cas. 
(Pa.)  297;  Little  v.  O'Brien,  9  Mass.  423;  Way  v.  Riclianlson,  3  Gray  (Mass.) 
412;  Bedell  v.  CarU,  33  N.  Y.  581;  Lohman  v.  Bank,  87  111.  616;  Whitten  t. 
Hayden,  9  Allen  (Mass.)  408;  Griffon  v.  Jacobs,  2  La.  103:  New  Orleans 
Canal  &  Banking  Co.  t.  Bailey,  18,  La.  Ann.  676;  Sterling  v.  Bender,  7  Ark. 
201;  Leltensdorfer  y.  Webb,  1  N.  M.  34.  But  a  formal  objection  that  the 
actton  should  have  been  brought  in  the  bearer*s  (and  not  in  the  payee's)  name 
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tion  from  possession  arises  whether  the  bill  is  acquired  before  or 
after  maturity.® '*  But  the  plaintiff  must  be  in  possession  before  suit 
brought  by  him.*'*  It  is  not  necessary,  however,  to  fill  the  indorse- 
ment specially  to  the  plaintiff.*'^ 

In  like  manner  a  note  payable  to  **A.  or  bearer"  is,  in  effect,  payable 
to  bearer,  and  may  be  sued  upon  by  any  holder  in  possession,"**  al- 
though the  holder  of  such  a  note  was  formerly  required,  at  common 
law,  to  prove  his  title.* '°  He  may  bring  suit  either  in  his  own  name 
or  in  that  of  the  nominal  payee.  *^"  And  even  where  he  holds  as 
trustee  for  another,  and  the  note  has  never  been  delivered  to  A.,  he 
may  bring  suit  for  the  use  of  the  party  beneficially  interested.*'" 
So,  if  he  holds  as  agent  of  A.  for  collection,  he  may  bring  suit  as 
bearer.*'®     But,  where  a  note  is  payable  to  a  designated  bank  or 

cannot  be  taken  at  a  late  day  in  the  suit,  when  a  fresh  suit  would  be  barred 
by  the  statute  of  limitations.    Jones  v.  Martins,  13  Pa.  St  614. 

«3i  James  v.  Chalmers,  6  X.  Y.  2<)9;  McCann  v.  Lewis,  9  Cal.  24G;  Rankin 
V.  Woodworth,  2  Watts  (Pa.)  134;  Pugh  v.  Grant  80  N.  C.  39;  although  this 
appears  on  the  Instrument  by  the  date  of  a  guaranty  indorsed  after  maturity 
by  the  payee,  Smith  v.  Schanck,  18  Barb.  (N.  Y.)  344.  So,  if  a  nonnegotlabie 
note  is  indorsed  in  blank  after  maturity,  the  indorsee  may  sue  the  indorser 
in  his  own  name.     Leldy  v.  Tammany,  9  Watts  (Pa.)  353. 

632  Emmett  t.  Tottonliam,  8  Exch.  884;   Hovey  v.  Sebring,  24  Mich.  232. 

633  Palmer  v.  Bank,  78  111.  380;  Owen  v.  Arriugton,  17  Ark.  530;  although 
the  holder  is  merely  a  collecting  agent,  Laflin  y.  Sherman,  28  111.  391.  And 
he  may  Ull  up  the  blank  indorsement  with  his  own  name,  Orr  ▼.  Lacy,  4 
McLean,  243,  Fed.  Cas.  No.  10,580,  or  with  the  name  of  any  other  person, 
Agee  T.  Medlock,  25  Ala.  281.  And  see  §  70S  et  seq.,  supra.  But  if  he  in- 
dorses it  to  a  bank  for  collection,  and  it  is  returned  with  the  indorsement 
uncanceled,  he  cannot  sue  in  the  name  of  the  bank.  Watson  7.  Bank,  4  Mete. 
(Mass.)  343. 

•«*  See  §§  159,  654,  698,  supra. 
636  Hinton's  Case,  2  Show.  235. 

636  Ware  v.  Key,  2  McCord  (S.  C.)  373,  And  any  subsequent  holder  may 
sue  in  his  own  name  upon  a  guaranty  indorsed  to  ''A.  or  bearer."  KetcheU 
V.  Burns,  24  Wend.  (N.  Y.)  456. 

637  Boardman  t.  Roger,  17  Yt  589.  But  in  case  of  a  nonnegotiable  note 
to  *'A.  or  bearer,"  parol  evidence  is  inadmissible  to  show  an  agreement  on 
delivery  to  B.,  that  he  might  sue  as  bearer.  Whitwell  v.  Winslow,  134  Mass. 
343.  But  the  equitable  owner  may  sue  on  such  a  note,  Cobb  v.  Bryant,  86 
Ala.  316,  5  South.  586;  although  he  could  not  if  it  was  negotiable,  ALABAMA 
(Code,  f  1761). 

638  Brigham  Y.  Gurney,  1  Mich.  340, 
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bearer,  the  receiyer  of  the  hank  holding  under  a  judicial  appointment 
cannot  sue  as  bearer,  hut  must  hring  suit  in  the  capacity  in  which  he 
holds  the  note.'^*  On  the  other  hand,  if  the  note  is  payahle  to  a  fic- 
titiouB  payee,  the  holder  cannot  bring  suit  upon  it  as  bearer  against  a 
l«rty  having  no  notice  of  the  fictitious  character  of  the  payee.**** 
But  any  holder  may  sue  as  bearer  of  a  note  made  payable  "to  order'* 
without  designating  any  payee/*^ 

Action  by  Owner. 

§  1649.  The  title  and  possession  should  unite  in  the  party  who 
brings  suit;  the  title  being  in  some  cases  presumed  from  the  fact  of 
possession,  as  we  have  seen.  The  action  should  be  by  the  party 
who  is  entitled  to  receive  the  contents  of  the  bill.®*-  But  the  defend- 
ant cannot  question  the  plaintiff's  title,  except  on  the  ground  of  bad 
faith  in  the  plaintiff,  or  prejudice  to  the  defendant's  rights.***  Thus, 
where  suit  is  brought  on  a  note  by  a  national  bank  as  purchaser^ 
the  defendant  cannot  question  its  title  on  the  ground  of  a  want  of  cor- 

•»»  Bradford  v.  Jenks,  2  McLean,  130.  Fed.  Cas.  No.  1,769. 

«*o  See  I  1G4,  supra.  So,  by  statute  in  XEW  YORK.  Maniort  v.  Roberts, 
4  E.  D.  Smltb,  83.  And  there  is  no  use  of  feigning  to  hold  by  indorsement 
from  such  fictitious  payee.     Foster  v.  Sliattuck,  2  N.  II.  440. 

•41  Davega  v.  Moore,  3  McCord  (S.  C.)  482. 

•♦JByles,  BlUs,  410;  2  Daniel,  Neg.  Inst.  23r»;  2  Pars.  Notes  &  B.  43r>; 
Emmett  r.  Tottenham,  8  Exch.  884;  Jungbluth  v.  Way,  1  Hurl.  &  N.  71.  But 
it  la  sufficient  if  he  holds  under  a  blank  indorsement  as  executor,  Tisilale 
▼.  MaxweU,  58  Ala.  40;  or  receiver,  Haxtun  v.  Bishop,  3  Wend.  (N.  Y.)  13; 
or  under  a  general  assignment,  Burnap  y.  Cook,  32  111.  1C8;  or  by  inadvert- 
ence  of  its  clearing-house  clerk  in  marking  a  note  "Paid,*'  without  funds  to 
meet  It  at  the  plaintiflTs  bank  where  it  was  made  payable,  Manufacturers* 
Hat  Bank  y.  Thompson,  129  Mass.  438.  And  an  indorsee  may  sue  for  the 
payee  at  bis  request  after  payment  by  him,  and  not  be  subject  to  the  defense- 
of  usury  between  the  original  parties.  Brigham  v.  Marean,  7  Pick.  (Mass.)  40. 
The  legal  title,  and  not  the  beneficial  interest.  Is  the  thing  cousUh»re{l.  Hen- 
derson ▼.  Davisson,  157  111.  370,  41  N.  E.  560. 

•♦»  BenJ.  Chalm.  Dig.  art  141:  2  Daniel,  Nog.  Inst.  228:  2  Pars.  Notes  &  B. 
437;  Pearce  v.  Austin,  4  Whart.  (Pa.)  489;  Guernsey  v.  Burns,  25  Weml. 
(N.  Y.)  411;  Caldwell  y.  Lawrence,  84  111.  IGl;  Scionneaux  v.  Waguespaek, 
32  La.  Ann.  283;  Case  v.  Watson,  21  La.  Ann.  731;  Richardson  v.  Feniier, 
10  La.  Ann.  589;  Thompson  y.  Cartwrlght,  1  Tex.  87.  But  not  where  the  note 
was  WTongfuUy  obtained  by  the  holder  from  the  owner.  Lockridge  v.  Xuc- 
kollB,  25  in.  17& 
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porate  power  to  purchase  the  paper.®**  Where  the  statute  requires 
suit  to  be  brought  by  the  real  party  in  interest,  one  who  holds  under 
a  blank  indorsement  has,  in  general,  such  property  in  the  paper  as 
will  sustain  an  action  in  his  own  name.®*^  But  in  such  case,  although 
the  possession  carries  with  it  presumption  of  title  in  the  plaintiff,  the 
defendant  may  show  that  he  has  no  such  title.***  And  possession 
raises  no  presumption  of  title  against  the  legal  owner  and  payee.**^ 
So,  pof»session  by  A.  of  a  note  payable  to  the  "A.  B,  Company"  will  not 
be  sufficient  evidence  of  A.'s  title  as  identical  with  the  company.**" 
But  where  A.  finds  a  bank  note,  and  deposits  it  for  the  owner's  use 
with  the  defendant,  and  the  owner  is  not  found,  A.  may  recover  from 
the  depositary,  being  entitled  against  all  the  world  except  the  real 
owner.** •  So,  where  a  note  is  taken  up  by  the  accommodation  in- 
dorsers,  A.  and  B.,  and  delivered  to  A.,  he  may  sue  the  maker  as  tlie 
party  in  interest.**^  And  several  may  sue  as  holders  under  a  blank 
indorsement,  without  proof  of  any  joint  interest  among  themselves,*** 
even  where  they  are  successive  indorsers  in  blank.**^^  So,  under  a 
blank  indorsement  to  a  firm,  the  surviving  partners  may  sue  as  hold- 
ers without  averring  the  death  of  a  partner  and  their  survivorship.**' 
But  it  has  been  held  that  where  a  bill  is  indorsed  in  blank,  and  deliv- 
ered to  A.  as  trustee  for  C,  A.  and  B,  cannot  bring  suit  upon  it  with- 
out proof  of  their  title.* ^* 

•4«  National  Pemberton  Bank  v.  Porter,  125  Mass.  333. 

«*B  Rich  V.  Starbuck,  51  Ind.  87.  But  under  the  New  York  Code  it  Is  not 
sufficient  to  aver  that  the  payee  of  a  note  Indorsed  it  in  blank,  "and  that 
there  is  now  due  to  the  plaintiff  on  the  note*'  so  much,  without  other  state- 
ment of  his  interest  in  the  note.    Lord  v.  Chesebrough,  4  Sandf.  696. 

«♦«  Hays  v.  Hatliorn,  74  N.  Y.  486,  reversing  10  Hun  (N.  Y.)  511.  But  it  is 
sufficient  if  the  legal  title  is  in  the  plaintiff,  although  the  equitable  owner- 
ship is  in  another.    Farwell  v.  Ilibncr,  15  Ilun  (N.  Y.)  280. 

64  7  Holly  V.  Holly,  94  N.  C.  670. 

«*8  Redmond  v.  Stansbury,  24  Mich.  445. 

•  4  0  Bridges  v.  Hawkesworth,  21  Law  J.  Q.  B.  75. 

«Bo  Havens  v.  Huntington,  1  Cow.  (X.  Y.)  387. 

«6i  Benj.  Chalm.  Dig.  art.  143;  Chit.  BiHs,  606;  2  Daniel,  Neg.  Inst.  230; 
2  Pars.  Notes  &  B.  430;  Ord  v.  Portal,  3  Camp.  239;  Rordasnz  y.  Leach,  1 
Starkie,  446. 

6  52  Low  V.  Copestake.  3  Car.  &  P.  300. 

•53  Attwood  V.  Rattenbury,  5  Moore,  209. 

6  54  Machell  v.  Kinnear,  1  Starkie,  499. 
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Action  by  Holder  without  Title. 

§  1650.  The  holder  of  a  bill  cannot  bring  suit  upon  it,  if  he  has 
no  interest,  and  sues  against  the  will  of  the  real  owner,*'*^  or  if  the 
absolute  legal  title  is  in  another.*'^"  But  a  holder  may  brii^  suit  in 
his  own  name  for  the  use  of  the  real  owner,  without  any  beneficial 
interest  in  the  paper,  provided  he  has  the  legal  title,*"  especially  where 
such  suit  is  at  the  request  of  the  owner,  as  well  as  for  his  benefit,'*' 
although  originally  brought  without  his  knowledge,  and  subsequently 
adopted  by  him.*°*  And  such  suit  may  even  be  brought  for  the  owner 
in  the  name  of  a  fictitious  person."'®  The  holder  in  possession  of  a 
bill  under  a  blank  indorsement  may  sue,  although  he  is  only  a  pledgee, 
or  holds  it  as  trustee,*'^  and  although  the  note  belongs  to  another 
under  a  pledge  as  collateral.'** 

Where  the  owner  of  a  note  payable  to  bearer  dies,  the  executor  may 

esBTowne  v.  Wason,  128  Mass.  517.  So,  where  the  real  owner  forbids 
IMiyment  to  the  bearer,  who  is  only  his  agent,  Ck>mstock  ▼.  Hong,  5  Wend. 
iX.  Y.)  000;  and  especIaUy  where  the  action  is  brought  by  a  mere  trustee 
against  the  real  party  in  interest,  Oberle  v.  Schmidt,  86  Pa.  St.  221. 

«5«Whlteford  v.  Burckmyer,  1  GiU  (Md.)  127;  Owen  v.  Evans,  134  N.  Y. 
ol4,  31  N.  E.  999.  E.  g.  where  the  note  was  in  the  possession  of  a  witness 
and  produced  on  subpoena  as  his  own  property.  Cobb  v.  TirreU,  141  Mass. 
459,  5  N.  E.  828.  So,  where  the  owner  of  a  note  payable  to  bearer  died 
Intestate,  and,  to  save  expense,  an  "agent"  was  appointed  to  settle  the  estate, 
and  he  brought  suit  on  the  note,  without  the  appointment  of  an  administrator, 
itlcfaardson  v.  Gower,  10  Rich.  Law  (S.  C.)  109.  But  see,  contra,  Wheeler  v. 
Johnson,  97  Mass.  39,  where  action  was  brought  by  the  consent  of  the  own- 
ers, by  a  holder  in  possession,  who  was  afterwards  appointed  administrator  de 
iK^nls  non  of  the  deceased  holder. 

«'7  2  Daniel,  Neg.  Inst.  218;  2  Pars.  Notes  &  B.  443;  Story,  Prom.  Notes, 
{  3;  Wimbish  v.  Holt,  26  Tex.  673;  Hartshorn  ▼.  Green's  Adm'rs,  1  Minn.  92 
'^ril.  71).  In  such  action  any  defense  is  admissible  which  is  available  against 
ilie  real  owner.    Farwell  ▼.  Tyler,  5  Iowa,  535. 

«*"  Spofford  V.  Norton,  120  Mass.  533;  O'Brien  v.  Sauls,  2  Rich.  Law  (S.  C.) 
^32.  So,  the  treasurer  may  sue  as  bearer  for  an  unincorporated  association 
on  a  note  payable  to  bearer.    Til)bi»tts  v.  Blood,  21  Barb.  (N.  Y.)  650 

«5»  Colder  v.  Foss,  43  Me.  364. 

««•  Ogilby  v.  Wallace.  2  HaU  (N.  Y.)  553. 

•«i  2  Daniel,  Neg.  Inst  228;  2  Pars.  Notes  &  B.  437;  WeUs  t.  Schoonover, 
9  Heisk.  (Tenn.)  805. 

••>  Greer  y.  Woolfolk,  60  Ga.  623;  Williams  ▼.  Jones,  79  Ala.  119.    But  not 
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sue  either  as  executor  or  in  his  own  name  as  bearer.**'  And  even  a 
foreign  administrator  may  sue  as  bearer.***  So,  the  manager  of  an 
insolvent  bank  may  sue  as  trustee  for  stockholders  under  a  blank  in- 
dorsement to  the  bank.**'  Or  suit  may  be  brought  in  the  name  of  any 
holder  under  such  blank  indorsement,  where  the  bank  is  in  the  hands 
of  a  receiver.***  But  a  mere  depositary,  having  no  title  or  authority 
to  sue,  cannot  bring  suit  upon  a  bill,  even  though  it  is  payable  to 
bearer.**^ 

Action  by  "Party  in  Interest." 

§  1651.  An  action  must  be  brought  in  the  name  of  the  lawful  holder 
and  owner  of  the  paper,  except  where  the  statute  authorizes  suit  by  a 
trustee  or  otherwise.***  But,  where  the  statute  requires  suit  to  be 
brought  by  "the  real  party  in  interest,"  the  plaintiff  must  show  him- 
self to  be  such,  and  mere  legal  title  is  not  sufficient.***  Where  the 
plaintiff,  however,  declares  himself  expressly  as  legal  owner,  and  this 
is  not  denied  in  the  pleadings,  the  defendant  cannot  afterwards  set  up 
that  the  note  was  not  indorsed  to  him  or  owned  by  him.*^*  And  he 
cannot,  in  his  plea,  admit  an  assignment  to  the  plaintiff,  and  deny  his 
title,  without  special  averment  of  facts  tending  to  call  it  in  ques- 

without  the  pledgee's  consent.  Alabama  Terminal  &  Improvement  Co.  v. 
Knox,  115  Ala.  567,  21  South.  495. 

«03  Brooks  V.  Floyd,  2  McCord  (S.  C.)  364;  Crosthwait  ▼.  Mlsener,  13  Bush 
(Ky.)  543;   Ricard  v.  Harrison,  19  La.  Ann.  181. 

««4  Robinson  v.  Crandall,  9  Wend.  (N.  Y.)  425;  Barrett  ▼.  Barrett,  8  Me.  353. 

•«B  Law  V.  Parnell  7  C.  B.  (N.  S.)  282. 

«o«  Baker  v.  Stlnchfield,  57  Me.  363. 

867  2  Daniel,  Neg.  Inst.  219;  2  Pars.  Notes  &  B.  444;  Sherwood  v.  Roys, 
14  Pick.  (Mass.)  172. 

««8  2  Daniel,  Neg.  Inst.  230;  2  Edw.  Bills  &  N.  §  923.  And  the  defendant 
may  show  that  the  plaintiff  had  no  title.  Lock  wood  v.  Underwood,  16  Hun 
(N.  Y.)  592;  Waggoner  v.  Colvin,  11  Wend.  (N.  Y.)  27;  Woodsum  v.  Cole,  60 
Cal.  142,  10  Pac.  331;  Protection  Ins.  Co.  v.  Bill,  31  Conn.  534:  Reynolds  v. 
Kent,  38  Mich.  246;  Osborn  v.  McClelland,  43  Ohio  St.  284,  1  N.  E.  644;  Davis 
V.  Bradley,  26  La.  Ann.  555. 

e«»  Parker  v.  Totten,  10  How.  Prac.  (N.  Y.)  233.  But  an  equitable  title  is 
sufficient,  Seattle  Nat.  Bank  v.  Emmons,  16  Wash.  585,  48  Pac.  262.  and  the 
want  of  it,  a  defense,  Bacon  v.  Scott,  154  Pa.  St.  250,  26  Atl.  422.  And  an 
indorsee  "for  collection"  may  sue.  Elmquist  v.  Markoe,  45  Minn.  305,  47 
N.  W.  970;  Lehman  v.  Press  (Iowa)  76  N.  W.  816. 

ero  Manegold  v.  Dulau,  30  Wis.  541. 
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lioD.'^'  TVbere  tiieie  meriral  suits  pending,  however,  tbe  defendant 
may  have  an  interpleader,  and  will  be  liable  only  to  the  party  actually 
entitled  as  holder.'^' 

The  holder  of  a  bill  is  prima  fade  the  party  in  interest,'^*  although  he 
holds  under  an  indorsement  from  the  payee,  with  an  agreement  that 
nothing  shall  be  paid  by  him  until  coUected.*^^  And  where  an  owner 
tarings  suit,  and  it  appears  that  the  note  is  held  by  a  bank  for  coUec- 
tion,  with  the  right  to  apply  the  proceeds  upon  a  debt  against  the 
owner,  a  finding  by  the  jury  of  legal  title  in  the  plaintiff  will  not  be  dis- 
turbed l^  the  court,  although  It  implies  a  conclusion  of  law.*^'  Un- 
der the  Missouri  Code  the  holder  of  a  nonnegotiable  note  may  sue  in 
his  own  name  as  the  real  party  in  interest.*^®  And,  where  the  payee 
sues  on  a  nonnegotiable  note  which  is  lost,  he  will  be  presumed  to  be 
the  owner.*'^  One  of  several  joint  owners  cannot,  however,  bring 
suit  without  joining  the  others,  although  the  note  is  in  his  possession, 
and  payaUe  to  bearer.*^* 

But,  where  a  note  is  payable  nominally  to  a  bank,  the  actual  owner 
may  bring  suit  upon  it  in  the  niame  of  such  payee,*^'  or  he  may  sue 
as  assignee  of  the  original  payee,  even  without  his  knowledge  or  con- 
sent***    And,  in  the  absence  of  a  statute  to  the  contrary,  the  owner 

•71  Swift  V.  EUsworth,  10  Ind.  205.  And  the  answer  must  show  in  whom 
the  real  title  Is.  Elder  t.  Smith,  16  Ind.  466.  But  the  maker  cannot  question 
the  payee's  title  as  party  in  interest  Blaclcer  v.  Dunbar,  108  Ind.  217,  9  N. 
B.  IM;  Johnson  v.  Gonklln,  119  Ind.  100,  21  N.  E.  462. 

•Ts  nohier  v.  TurrUl,  4  Minn.  407  (Gil.  909). 

«7>WUlard  v.  Moles,  80  Mo.  142,  although  the  protest  was  made  for  an- 
other hanic,  KunkeLv.  Spooner,  9  Md.  462. 

•f*  Cummings  v.  Morris,  25  N.  Y.  625. 

•7»  PresGOtt  V.  Leonard,  32  Kan.  142,  4  Pac.  172. 

«7*  Bennett  v.  Pound,  28  Mo.  698. 

•T7  Prk^  Y.  Dnnlap,  6  Oal.  488. 

•»•  McNamee  v.  Carpenter,  66  Iowa,  276,  9  N.  W.  218. 

•»•  Presklent,  etc.,  of  Bank  of  Chenango  v.  Hyde,  4  Cow.  (N.  Y.)  567;  Tucker 
T.  Tocker,  119  Mass.  81;  Moore  y.  Penn,  6  Ala.  186;  or  even  in  his  own  name, 
treating  the  payee  as  fictitious,  In  re  Pendleton  Hardware  &  Implement  Co., 
24  Or.  330,  33  Pac.  644.  Thus,  the  indorser  who  takes  up  a  note  at  maturity 
may  hriog  suit  In  the  name  of  his  Indorsee.  Bank  of  America  v.  Senior,  11 
B.  L  876.  Bat  in  South  Carolina  the  payee  of  a  sealed  note  cannot  sue  in 
his  own  name  for  the  use  of  an  equitable  owner.  Sullivan  t.  Hellams,  6 
8.  a  184. 

•••  Gage  V.  Kendan,  16  Wend.  (N.  Y.)  64a 
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ma  J  bring  salt  on  a  bill  or  note  in  the  name  of  any  third  person,**^ 
or  in  a  fictitious  name.*** 


Transfer  Fending  Suit. 

§  1652.  If  the  plaintiff  transfers  the  bill  after  commencing  suit  his 
suit  will  abate.**^  And  mere  delivery  to  another  after  suit  brought,  un- 
der blank  indorsement  made  to  the  plaintiff,  will  have  the  same 
effect,  although  he  agrees  with  the  new  holder  to  continue  the  suit  for 
his  benefit.***  But  if  he  makes  a  transfer  with  the  defendant's  consent, 
and  with  a  power  of  attorney  to  the  indorsee  to  continue  the  suit  for 
his  own  benefit,  the  defendant  will  be  estopped  from  objecting  to  its 
continuance.***  So,  if  an  intermediate  indorser  takes  up  a  note  after 
suit  brought  against  the  maker  by  his  indorsee,  the  suit  may  continue 
for  his  use.*** 

On  the  other  hand,  an  indorsee  without  notice  of  any  pending  suit 
may  bring  a  fresh  action  in  his  own  name,**^  although  it  has  been  held 
that  an  indorsee  with  notice  could  not  do  so.*** 

«8i  Patten  v.  Moses,  4p  Me.  255;  Demuth  v.  Cutler,  50  Me.  298;  Golder  v. 
Fofis,  43  Me.  364.  And  he  may  show  that  a  former  suit  was  brought  for 
convenience  in  a  collecting  agent's  name,  and  was  afterwards  discontinued. 
Hatters'  Bank  v.  Phillips,  38  N.  Y.  128. 

•82  Eptlng  V.  Jones,  47  Ga.  622. 

•83  Lee  V.  Jilson,  9  Conn.  94;  HaU  ▼.  Gentry,  1  A.  K.  Marsh.  (Ky.)  555; 
although  retransf erred  to  him  before  trial,  Vila  y.  Weston,  33  Conn.  42.  But 
an  answer  denying  that  the  defendant  holds  any  such  note  as  that  mentioned 
in  the  declaration  only  puts  in  issue  his  title  at  the  beginning  of  the  suit. 
AUen  V.  Newberry,  8  Iowa,  65, 

884  Curtis  Y.  Bemis,  26  Conn.  1.  But  in  Texas  the  suit  may  be  amended 
and  continued  for  the  benefit  of  the  assignee.  Dowell  y.  MiUs,  32  Tex.  440. 
And  parol  evidence  is  admissible  in  Connecticut  to  show  that  a  purchase,  and 
sot  a  payment,  was  intended,  although  by  a  stranger,  and  made  for  an  in- 
(doFser  of  the  note,  and  the  action  may  in  such  case  continue  for  his  benefit. 
Comstock  V.  Savage,  27  Conn.  184. 

88 B  Central  Bank  v.  Curtis,  26  Conn.  533. 

88»Ticonlc  Nat.  Bank  v.  Bagley,  68  Me.  249. 

•87  Colombies  v.  Slim,  2  Chit.  637.  And  the  pendency  of  a  prior  action 
begun  by  his  indorser  will  be  no  defense  against  him.  Deuters  y.  Townaend, 
5  Best.  &  S.  613, 

88  8  Ben j.  Chalm.  Dig.  art.  135;  Chit  BUls,  256;  Marsh  T.  NeweU,  1  Taunt 
109. 
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t* 


Action  by  Owner  without  Indonement. 


§  1653.  At  common  law  the  beneficial  owner  of  a  bill  or  note  with- 
out indorsement  cannot  sue  in  his  own  name,  unless  the  paper  is 
transferable  by  delivery,*  *•  and  cannot  even  recover  on  the  common 
comits.***  He  may,  however,  bring  his  action  in  the  name  of  the  payee 
or  last  holder  of  the  legal  title/'*  And  it  has  been  held  that  he  may 
do  so  even  without  the  authority  of  such  former  holder.*'* 

If  there  is  no  legal  holder  (e.  g.  where  the  last  legal  holder  trans- 
ferred the  note  without  indorsement,  and  afterwards  died  intestate, 
and  no  legal  representative  has  since  been  appointed),  the  owner  maiy 
sue  in  equity  in  his  own  name.*''  And  the  real  owner  by.  delivery 
without  indorsement  may  intervene,  in  Indiana,  by  a  cross  complaint 
in  a  suit  brought  against  the  maker  by  a  subsequent  indorsee,  and  have 
his  rights  determined  in  such  suit.*'*  When  such  owner  sues  in  equity 
in  his  own  name,  he  must  prove  his  title,*"  and  he  may  make  his 
transferror  a  party  to  the  action.*'* 

But  at  common  law  the  owner  of  a  bill  may  bring  trover  against 
a  wrongful  holder,  although  he  is  not  a  party  to  it/'^  So,  one  who 
pledges  a  note  without  indorsing  it  may  bring  suit  for  negligence 

«f*  Byles,  Bms,  157;  Chit.  Bills,  275;  2  Daniel,  Neg.  Inst.  233;  2  Pars. 
Notes  &  B.  439;  Harsh  v.  Hayford,  80  Me.  97,  13  Ati.  271.  And  see  §§  790, 
791,  supra. 

«••  Royce  v.  Nye,  52  Vt.  372. 

«•!  Chit  Bills,  608;  2  Daniel,  Neg.  Inst.  233;  2  Pars.  Notes  &  B.  448;  Pease 
V.  Hirst,  10  Bam.  &  C.  122,  5  Man.  &  R.  88;  Freeman  v.  Perry,  22  Conn.  617; 
Amherst  Academy  v.  Cowls,  6  Pick.  (Mass.)  427;  Mechanics'  Sav.  Bank  y. 
Goff,  13  R.  I.  516;  Benson  v.  Abbott,  95  Ga.  69,  22  S.  E.  127;  Dunn  v.  Meserve, 
58  N.  H.  429.  And  he  may  sue  in  the  same  manner  upon  a  note  taken  by 
the  sheriff  to  such  nominal  plaintiff  for  his  benefit  in  the  original  suit  Har- 
riman  t.  Hill,  14  Me.  127.  If  the  payee  is  dead,  a  holder  without  indorsement 
from  his  widow  should  sue  in  the  name  of  his  legal  representatives,  at  la>y 
and  not  in  equity.    Nash  y.  Hogan,  45  N.  J.  Eq.  108,  16  Atl.  433. 

••«  Wilson  ▼.  aark,  11  Ind.  385. 

••>  Taylor  t.  Reese,  44  Miss.  89. 

••♦Clark  ▼.  Brown,  70  Ind.  405. 

«•»  Caldwell  t.  Meshew,  44  Ark.  564. 

•••  Heartman  ▼.  Franks,  36  Ark.  501.    And  this  has  been  held  to  be  neces- 
r.    Perry  v.  Seitz,  2  Duv.  iKy.)  122. 

••»  Byles,  Bills,  412;  Treuttel  v.  Barandon,  8  Taunt  100,  1  Moore,  543. . 
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against  a  coilecting  agent,  in  whose  hands  it  had  been  placie^  ^J  ^ 
pledgee.***  And  the  owner  of  a  note  without  indorsement  may  take 
judgment  under  a  warrant  to  confess  judgment  in  favor  of  the 
holder.*** 

§  1654.  Under  the  statutes  already  referred  to,  requiring  the  action 
to  be  brought  by  the  real  party  in  interest,  such  a  holder,  although  with- 
out formal  indorsement,  may  sue  in  his  own  name,^**  especially  where 
his  title  is  admitted  by  the  answer.^ *^  And  it  is  sufficient  if  the  note  is 
payable  to  a  partnership  and  delivered  to  the  plaintiff  by  one  part- 
ner,^*^  or  is  indorsed  to  the  plaintiff  after  the  banning  of  the  ac- 
tion,^** or  is  delivered  by  the  payee  with  an  express  refusal  to  indorse 
it,'**  or  even  if  it  was  payable  to  a  corporation,  and  still  held  by  it 
at  the  time  of  its  dissolution.'**  And  one  who  purchases  in  Massa- 
chusetts at  an  assignee's  sale  acquires  the  legal  title  without  indorse- 
ment, and  may  sue  in  his  own  name.'**    But  the  holder  of  a  check 

6»8  McKlnster  v.  Bank,  9  Wend.  (N.  Y.)  46,  11  Wend.  (N.  Y.)  473. 

••9  Clements  v.  Hull,  35  Ohio  St.  141. 

»•«  SavBge  V.  Bevler,  12  How.  Prac.  (N.  Y.)  166;  Central  Bank  v:  Laxtg.  1 
Bovw.  (N.  Y.)  202;  Billings  v.  Jane,  11  Barb.  (N.  Y.)  620;  Andrews  v.  McDaniel. 
68  N.  a  885;  WUley  v.  QatUng,  70  N.  C.  410;  Jackson  v.  Lore,  82  N.  C.  405; 
Robertson  v.  Dunn,  87  N.  C.  191;  Klff  v.  Weaver,  94  N.  C.  274;  Boeka  v. 
Nwella,  28  Mo.  180;  Lewis  v.  Bowen's  Adm*r,  29  Mo.  202;  WiUard  v.  Moles, 
30  Mo.  142;  Harvey  v.  Brooke,  36  Mo.  498.  >  So,  the  wife  may  sue  on  a  note 
made  to  her  husband  for  purchase  money  of  her  separate  property.  Gran- 
tham T.  Payne,  77  Ala.  584.  So,  where  the  note  sued  on  was  delivered  to 
tlie  plaintiff  in  renewal  of  a  note  held  by  him.  Moore  v.  MiUer,  6  Or. 
254.  So,  where  the  plaintiff  holds  for  collection  with  authority  to  pay 
himself  out  of  the  proceeds  an  amount  due  from  the  payee.  GiUispie  v.  Bail- 
road  Co.,  12  Ind.  306.  So,  the  assignee  of  a  duebill  must  sue  in  Missouri  in 
his  own  name,  and  not  in  that  of  the  assignor.    Brady  v.  Chandler,  31  Mo.  28. 

»«i  Penwick  v.  Phillips,  3  Mete.  (Ky.)  87. 

7«3  Banking  House  of  Bartholow,  I^wls  &  Co.  v.  St  Joseph  Lead  Co.,  12 
Mo.  App.  587. 

T08  Weeks  v.  Medler,  20  Kan.  57.  But  where  the  plaintiff  holds  by  a  writ- 
ten assignment  after  suit  brought,  he  must  show  that  he  was  the  equitable 
owner  at  the  commencement  of  the  suit.    Weinwick  v.  Bender,  33  Mo.  80. 

704  Van  Riper  v.  Baldwin,  19  Hun  (N.  Y.)  344. 

T«6  Hyde  v.  Lawrence,  49  Vt  361. 

'*••  Stone  V.  Hubbard,  7  Cnsh.  695.  So,  of  a  witnessed  note  payable  to  two 
payees,  and  purchased  by  one  who  sued  in  the  name  of  both.  Drury  v.  Van- 
nevar,  6  Cush.  442. 
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withont  the  payee's  indorsement  can  recoyer  against  the  drawer^  air 
though  payment  had  been  countermanded  by  him/  bat  only  on  proof'of 
the  consideration  paid.^^^ 


IMscoiint  Beftised  by  Nominal  Payee. 

§  1655.  Where  a  note  is  made  payable  to  A.  fcnr  the  purpose  of  being 
discounted  by  him^  and  on  his  refusal  it  is  discounted  by  B.,  the  latter 
may  sue  the  makers  (both  principal  and  surety)  in  the  name  of  Hie 
nomlDal  payee.'' ®^  And  he  may  recover  in  an  action  of  trover  brought 
in  the  x^ayee's  name  against  the  receiver  of  the  bank  at  which  it  was 
made  payable,  and  to  which  it  had  been  forwarded  for  payment^®" 
In  Indiana  he  may  bring  suit  in  his  own  name  against  the  maker^  and 
the  payee  is  not  a  necessary  party  to  the  suit.^^*  But  the  payee's 
consent,  either  express  or  implied,  is  necessary  to  support  such  ac- 
tion.^^^  An  action  lies,  in  like  manner,  against  an  accommodation  in^ 
dorser  who  signs  as  surety  for  the  maker.^^^    And  it  is^  said  that  the 

T«7  Ferris  V.  Wells,  68  Ga.  604. 

»»»Utlca  Bank  v.  Ganson,  10  Wend.  (N.  Y.)  313;  Bank  of  Rutland  v.  Buck, 
5  Wend.  (N.  Y.)  66;  Cross  v.  Rowe,  22  N.  H.  77;  Hunt  v.  Aldrich,  27  N.  H. 
31.  So,  by  the  payee's  consent  Bank  of  Mlddlebnry  y.  Bingham,  33  Yt.  621. 
So,  where  the  plaintiff  holds  the  note  as  collateral,  Bank  of  Newbury  v.  Rand, 
38  N.  H.  166;  or  where  the  payee  holds  it  by  agreement  as  trustee  for  the 
real  plaintiff,  who  advanced  the  money  upon  it,  President,  etc.,* of  Bank  of 
Chenango  v.  Hyde,  4  Cow.  (N.  Y.)  567.  So,  where  it  was  made  at  B.'s  request 
and  for  his  benefit,  to  be  credited  to  him  by  the  payee,  A.,  and  it  is  refused 
by  A.,  B.  may  sue  the  maker  in  A.*s  name.  Overman  v.  Grier,  70  N.  C.  693. 
So,  wbere  the  note  was  made  by  one  partner  in  the  name  of  his  firm,  and 
the  indorsement  of  the  payee  was  forged  by  him,  and  the  note  was  then  dls- 
comted  by  the  plaintiff,  York  Bank  v.  Asbury,  1  Biss.  230,  Fed.  Cas.  No. 
1S,142;  or  where  the  plaintiff  held  a  nonnegotiable  note  under  an  unauthorised 
Indorsement  by  the  cashier  of  the  nominal  payee,  Barrick  v.  Austin,  21  Barb. 
<X.  Y.)  241. 

'••Com  Exch.  Bank  v.  Blye,  2  N.  Y.  St.  Rep.  112. 

'^•Rbyan  v.  DunnJgan,  76  Ind.  178;  especially  where  the  plaintiff,  as  pairt 
^f  the  consideration,  canceled  a  judgment  held  by  him  against  the  maker. 
Spurrier  v.  Briggs,  17  Ind.  529. 

'VSkowhegan  Bank  v.  Baker,  36  Me.  154;  AUen  v.  Ayers*  3  Pick.  (Mass.) 
296;  Adams  Bank  v.  Jones,  16  Pick.  (Mass.)  574.  But  see,  contxa,  Farmanrt 
ik  Mechanics*  Bank  v.  Humphrey,  36  Yt.  554. 

f  >>  Ck>mmercial  Bank  t.  Claiborne,  5  How.  (Miss.)  301. 
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•     • 

plaintiff  lAajr'briiig  suit  in  the  name  of  the  payee,  or  declare  on  the 
liote  aa  payable  to  bearer,  or  to  himself  by  the  name  of  the  payee  J" 
Many  cases  hold,  however,  that  the  surety  is  discharged  if  the  note  is 
discounted  by  any  other  than  the  intended  payee,  and  that  no  recovery 
can  be  had  against  him^  even  in  the  payee's  name.T>* 

Title  without  Possession. 

S  1656.  The  plaintiff  must  be  the  holder  as  well  as  the  owner  of  the 
paper  on  which  he  brings  suit.  If  it  is  actually  held  by  a  third  party,  it 
will,  in  general,  defeat  his  action,^  ^^  since  the  defendant  is  entitled 
to  have  it  produced  and  surrendered  on  payment.  And  this  is  true, 
a  fortiori,  where  it  is  held  adversely  by  another.'**  But  it  has  been 
held  that  the  tender  to  B.  of  a  note  made  by  A.,  under  the  payee's 
agreement  with  B.  for  goods  purchased,  makes  it  B.'s  property,  and 
will'support  an  action  by  B.  against  A^  although  it  was  refused  by  B., 
and,  after  being  held  some  time  for  him,  was  sold  by  the  payee  to  C. 
conditionally,  and  afterwards  destroyed  by  fire  while  still  in  the 
payee's  possesaionJ*'  So,  the  pledgee  of  a  note  may  sue  upon  it 
while  still  in  the  pledgor's  possession.'**  And  the  possession  of  a 
third  party  for  the  plaintiff  by  agreement  of  the  parties  will  not  pre- 
vent the  plaintiff's  recovery.'**    In  like  manner,  an  agent's  possessi6n 

7i<  BUlot  t.  Abbot,  12  N.  H.  549.  In  this  case  the  note  was  indorsed  after- 
wards by  the  payee,  and  discounted  by  the  plaintiff,  with  the  consent  of  the 
surety. 

Yi'^  Manufacturers*  Banli  v.  Cole,  39  Me.  188;  Granite  Bank  v.  EUis,  i3  Me. 
8B7;  Dewey  v.  Cochran,  49  N.  C.  184;  Clinton  Bank  v.  Ayres,  16  Ohio.  282; 
Farmers*  &  Mechanics'  Bank  v.  Hathaway.  36  Vt.  539. 

71B  Hook  V.  Murdoch,  38  Mo.  224.  But  the  payee  may  recover  on  a  check 
procured  by  another  in  his  name  for  money  due  him,  and  paid  to  such  other 
person  on  his  forging  an  indorsement  of  the  payee's  name.  Dodge  v.  Bank, 
20  Ohio  St.  234,  30  Ohio  St.  1. 

716  Crandall  v.  Schroeppel,  1  Hun  (N.  Y.)  557;  although  held  under  a  mere 
veitial  assignment.  Burton  v.  Dees,  4  Yerg.  (Tenn.)  4.  So,  of  a  check,  although 
Indemnity  is  offered.    Van  Alstyne  v.  Bank,  4  Abb.  Dec.  (N.  Y.)  449. 

'IT  Des  Arts  v.  Leggett,  16  N.  Y.  582. 

7i<l*he  recovery  being  as  trustee  for  the  pledgor  for  all  excess  abov.e  the 
amount  due  to  the  pledgee.    Stones  v.  Butt,  2  Cromp.  &  M.  416. 

Ti»  Selden  v.  Pringle,  17  Barb.  (N.  Y.)  438. 
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u  Uiat  ot  hi8  principal;  and  the  principal  may  bring  trespass  agiainst 
one  who  baa  taken  the  note  from  the  possession  of  his  agenf  ^ 

Action  by  Agent — Collecting  Agent. 

§  1657.  Wliere  a  bill  or  note  is  made  payable  expressly  to  one  person 
as  agent  for  another,  the  agent  who  is  named  as  payee  may  sue  npon 
it  in  his  own  name.'^'^  And  it  has  been  held  that  the  principal  may 
bring  the  action  in  his  own  name  on  proving  his  property  in  the  bill/^' 
even  though  his  name  is  not  disclosed  in  the  instrument.'''*  So, 
where  a  note  is  payable  to  ^'A.  B.,  cashier,"  action  may  be  brought  on 
it  by  A.  B.,''*  even  after  the  bank  has  ceased  to  exist/*'  or  it  may 
be  bronght  by  the  bank  as  owner,^**  especially  where  the  principal  is 
named  in  the  note;  e.  g.  by  making  it  payable  to  ^'A.  B.,  cashier  of  the 
First  National  Bank  of  L-"  ^"  So,  where  a  note  is  payable  to  "A-  B., 
treasurer  of  the  C.  Ck).,"  the  title  is  often  treated  as  mere  description, 
and  the  suit  may  be  brought  in  the  name  of  A.  B.'^'*  And  A.  B.,  or 
his  successor  in  office,  may  sue  on  a  note  payable  to  A.  B.  as  treasurer, 

"•  cmett  V.  Ball,  9  Pa.  St  13. 

T*i2  Daniel,  Neg.  Inst.  2S6;  2  Pars.  Notes  &  B.  451;  Buffum  v.  Ghadwick, 
8  Mass.  103;  Pearce  v.  Austin,  4  Whart.  (Pa.)  489;  Zapata  v.  Cifreo,  26  La. 
Ann.  87;  Rutherford  t.  MitcheU,  Mart  &  T.  (Tenn.)  261.  And  see  §  156, 
supra.  So,  on  a  note  to  "A.,  lawful  attorney  of  B./'  A.  may  sue.  Austell 
T.  Rice,  5  Ga.  472. 

^"2  Southern  Life  Insurance  &  Trust  Co.  t.  Gray,  3  Fla.  262;  Harrow  v. 
Dugan,  6  Dana  (Ky.)  341;  Stlnson  y.  Sachs,  8  Wash.  391,  36  Pac.  287. 

Ys>  Pacific  Guano  Co.  r.  Holleman,  4  Woods,  462,  12  Fed.  61.  So,  upon  a 
nonnegotlable  note  payable  to  "A.  B.,  agent."  National  Life  Ins.  Co.  y.  Allen, 
116  Mass.  396. 

7t4  Rose  T.  Laffan,  2  Speers  (S.  C.)  424.  And  see  §  157,  supra.  But  see, 
contra,  Olcott  r.  Rathbone,  5  Wend.  (N.  Y.)  490. 

T<B  Horah  t.  Long,  20  N.  C.  274.    And  see  §  156,  supra. 

▼««  Watervllet  Bank  v.  White,  1  Denio  (N.  Y.)  608;  Wright  v.  Boyd,  3  Barb. 
(N.  Y.)  523;  Dupont  t.  Ferry  Co.,  9  Rich.  Law  (S.  C.)  255;  Darby  v.  Banlc, 
97  Ala.  643,  11  South.  881;  Hobbs  t.  Bank,  97  Ga.  524,  25  S.  E.  348.  And 
tee  I  157,  supra. 

T«T  Xare  t.  Bank,  87  Ind.  204. 

Tst  Alston  T.  Heartman,  2  Ala.  699;  Martin  y.  Lamb,  77  Ga.  252,  3  S.  E.  10. 
But  the  corporation  cannot  sue  in  its  own  name  without  Indorsement.  Fine 
y.  High  Bridge  M.  E.  Church,  44  N.  J.  Law,  148.  And  his  successor  in  office 
cannot  soe.    Kaah  t.  Roaaellt  5  Barb.  (N.  Y.)  556. 
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"or  his  successors."  ^**  So,  it  has  been  held  that  a  town  may  briAH 
suit  upon  a  note  payable  to  ^'A.  B.,  town  treasurer,  or  his  succes- 
sor," "^  or  that  the  payee  may  sue  individually  on  a  note  describing 
him  as  "school  commissioner  and  agent  of  the  town."  ^'^ 

§  1658.    Where  the  note  is  made  payable  to  a  factor  or  agent 

in  his  individual  name,  he  may,  in  general,  bring  suit  in  that  name,  al- 
though he  is  a  mere  trustee.^^*  And  the  action  will  not  abate  by  rea- 
son of  the  death  of  the  principal  before  judgment.^'*  But  an  agent 
who  takes  up  a  note  for  an  indorser  cannot  sue  his  principal  as  in- 
dorser,  although  he  paid  for  it  with  his  own  money.^**  One  who  holds 
a  note  as  agent  for  collection  may,  unless  it  is  otherwise  provided  by 
statute,  bring  suit  on  it  in  his  own  name,''**  whether  he  holds  the 
paper  as  ''bearer,"  '*•  or  by  an  indorsement  in  blank,'*'  or  expressly 
'for  collection."  '•• 

72»  Clap  V.  Day,  2  Me.  305,  where  the  action  was  by  the  payee;  Talntor 
r.  Winter,  53  Me.  848,  where  the  action  was  brought  by  his  successor.  And 
A.,  B.,  and  C.  may  sue  In  their  own  names  on  a  note  payable  to  them  "and 
their  successors,  trustees  of  the  N.  M.  Academy.*'  Binney  v.  Plumley,  5  Yt. 
500.  On  the  other  hand,  the  successor  In  ofDce  is  the  proper  plaintiff  where 
the  note  is  payable  to  the  treasurer  of  the  company,  without  naming  him. 
McDonald  v.  Laughlin,  74  Me.  4S0.    And  see  §  156,  supra. 

T«o  Town  of  Arlington  v.  Hinds,  1  D.  Chip.  (Vt.)  431. 

T«i  McConnel  V.  Thomas,  3  lU.  313. 

T82  Smith  V.  Burton,  3  Vt  233;  Rldgely  Nat.  Bank  r.  Patton,  109  DL  479; 
Minnesota  Thresher  Mfg.  Co.  v.  Heipler,  49  Minn.  395,  52  N.  W.  33;  especially 
where  he  has  credited  the  principal  with  the  note  and  surrendered  security 
held  by  him,  Fish  v.  Jacobsohn,  2  Abb.  Dec.  (N.  Y.)  132,  5  Boew.  (N.  Y.)  514; 
or  has  paid  the  principal  the  amount  due  upon  it,  Ck)y  v.  Stiner,  53  Mich.  42,  18 
N.  W.  552;  and  although  the  statute  requires  the  action  to  be-  brought  by 
the  real  party  in  interest,  StoU  t.  Sheldon,  13  Neb.  207,  13  N.  W.  201, 

»»»  Royce  v.  Barnes,  11  Mete.  (Mass.)  276. 

»»*  Dodge  V.  Brown,  113  Mass.  323. 

T«6  Regina  Flour-Mills  Co.  v.  Holmes,  156  Mass.  11,  30  N.  B.  176;  Winter- 
mute  V.  Torrent,  83  Mich.  555,  47  N.  W.  358;  Watkins  v.  Plummer.  93  Mich. 
215,  53  N.  W.  165;  Carpenter  v.  Cummlngs,  18  Misc.  Rep.  587,  42  N.  Y.  Supp. 
239.  And  he  is  the  party  in  interest,  within  the  meaning  of  the  Missouri  Code, 
Webb  V.  Morgan,  14  Mo.  429;  Cummlngs  v.  Kohn,  12  Mo.  App.  585;  al- 
though he  sues  *'to  the  use  of  the  principal,  Beattle  v.  Lett,  28  Mo.  596. 

T»*Pettee  v.  Prout,  3  Gray  (Mass.)  502;  Gregory  r.  McNealy,  12  BTa.  578; 
Ml>ore  V.  Penn,  5  Ala.  135. 

Trr  Bisekman  r.  Wilson,  9  Mete  (Mass.)  434;   Irwin  t.  Bailey,  8  Bias.  628( 
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The  authority  to  sue  may  even  be  conferred  by  the  principal  after 
the  suit  18  begun  J'*  Tlie  agent  cannot  sue^  howeyer,  after  payment 
to  bim  has  been  countermanded/^^  or  his  audiority  expressly  re- 
vokedJ^^  And  in  general  an  action  brought  by  an  agent  is  subject 
to  any  defnise  that  would  be  available  against  the  principal.^^  In 
some  of  the  United  States,  however,  it  is  held  that  a  mere  collecting 
agent  has  no  such  interest  in  a  bill  or  note  in  his  hands  for  collection 
as  is  necessary  to  support  an  action  upon  it/^^  But  a  distinction  is 
made,  even  in  such  states,  where  the  collecting  agent  is  to  look  to  the 
proceeds  of  the  paper  for  the  expenses  of  collection,  and  becomes  a 
party  in  interest  by  assuming  the  risk  of  such  expenses.^  ^* 

Action  by  Trustee* 

§  1659.  The  payee  named  ih  a  note  or  indorsement  may  bring  suit 
OQ  it  in  his  own  name,  although  he  holds  it  as  trustee  for  another,^ ^^ 

Fed.  Cas.  No.  7,079;  SterUng  v.  Trading  Co.,  11  Serg.  &  R.  (Pa.)  179;  King  v. 
Fleece,  7  Helsk.  (Tenn.)  273;  WooUen  v.  Vankirk,  61  Ind.  497.  So,  although 
the  note  was  indorsed  to  him  to  coUect  without  express  power  of  suit,  and  he 
wag  indebted  to  the  Indorsee.    Adams  t.  Oakes,  6  Car.  &  P.  70. 

'»*  Whether  the  suit  is  brought  in  the  name  of  the  principal,  Ancon»  r. 
Marks.  7  HurL  &  N.  6SG;  Craig  ▼.  Twomey,  14  Gray  (Mass.)  486;  or.  of  the 
airent.  Marr  t.  Plnmmer,  3  Me.  73. 

?«•  Barker  r.  Prentiss,  6  Mass.  430. 

'«»  Sonthwick  v.  Ely,  ^15  N.  H.  541. 

'♦sRoyce  V.  Barnes,  11  Mete.  (Mass.)  276;  Hodge  ▼.  Comly,  2'Miles  (Pki) 
28C:  Itan  ▼.  Latham,  11  La.  Ann.  270.  But  the  mere-  fact  that  he*  is  the 
seneral  agent  of  the  corporation  will  not  subject  him  to  a  set-off  against  the 
corporatkHL    Pettee  t.  Pront,  3  Gray  (Mass.)  502. 

74S  Thatcher  y.  Winslow,  5  Mason,  58,  Fed.  Cas.  No.  13,863;  Btfl  r.  Tildmi, 
16  Hun  (N.  Y.)  346;  IseUn  v.  Rowlands,  30  Hun  (N.  Y.)  4S8;  Roek  Cei  Nat. 
Bank  t.  HoUister,  21  Minn.  386;  Wood  y.  Tyson,  13  Lai  Ann.  104;  Nichols 
T.  Gross,  26  Ohio  St.  425.  But  see  White  Y.  Stanley,  29  Ohio  St  42BI  And 
befoie  the  enactment  of  the  present  statnte  in  New  York.  Herriclc  y.  Car- 
nun,  10  Johns.  (N.  Y.)  224;  Mauran  v.  Lamb*  7  Cow.  (N.  Y.)  174.  And  see- 
stannory  pmhlbition  as  to  attorneys  in  New  York  (Code  CiY.  Proc.  §  873); 
CufMnter  Y.  Cnnunings,  20  Misc.  Rep.  061,  4»  N.  Y.  Shipir.  252. 

v44DeYol'  Y.  Barnes^  7  Hun  (N.  Y.)  342;  Eaton  y.  Alger.  47  N^  Y.  345; 
French  y.  Jarris,  29  Conn.  347. 

7«s  Smith  Y.  Kendall,  1  Esp.  231,  6  Tenn  R.  123;  RandoU  y..  BelU  1  Xa^e 
k  8.  723;  Nic<rfay  y.  Fritsdile,  40  Mo.  6^ 
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and  although  he  is  expresdy  named  as  ^trustee  for  B./'  ^^'  or  as  re- 
ceiver,'*^ or  assignee  in  bankruptcy,'**  or  guardian.'**  So,  if  a  note 
is  made  to  A.  as  trustee  for  an  unincorporated  society,  the  action  may 
be  brought  in  his  name  without  joining  the  other  members  of  the  so- 
ciety."^* In  like  manner,  if  notes  are  transferred  by  a  corporation  to 
A.  to  secure  creditors,  he  may  sue  as  "trustee  of  an  express  trust,'* 
under  the  New  York  statute.'**  So,  if  the  plaintiff  holds  a  note  pay- 
able to  bearer  under  a  bequest  to  him  in  trust  for  another,'**  or  under 
an  agreement  with  a  third  person  entitling  him  to  half  the  proceeds.'*' 
Where  a  bill  or  note  is  expressly  payable  to  a  trustee,  the  cestui 
que  trust  cannot  sue  upon  it,  although  his  interest  as  such  appears  in 
the  instrument  itself.'**  But  the  actual  party  in  interest  has  been 
allowed  to  sue  without  indorsement,  where  the  nominal  payee  was 
made  such  to  secure  a  lien  that  has  been  satisfied,'**  or  had  no  interest 
and  wael  ntimed  as  payee  by  the  fraud  of  the  plaintiff's  agent.'**  And 
an  acceptor  may  defeat  the  action  of  the  nominal  payee  by  showing 
that  he  was  really  a  trustee  for  the  drawer,  and  that  the  drawer  has 
been  satisfied.'*' 

T4«  Davidson  t.  Elms,  67  N.  C.  228.  So,  "A^  B.,  trustee,"  Rice  r.  Rice, 
106  Ala.  636,  17  South.  628. 

T*T  Haxtiin  V.  Bishop,  3  Wend.  (N.  Y.)  13. 

^««  Collier  T.  Barnes,  64  Ga.  484.    And  such  words,  being  mere  description, 
do  not  prevent  bringing  the  suit  by  the  payee  in  a  state  court. 

749  Shepherd  v.  Evans,  9  Ind.  260.  And  the  guardian  should  sue  after  the 
death  of  the  ward,  and  not  the  ward's  administratq^r.  Wheelock  t.  Whee- 
lock;  5  Vt  433. 

760  Bawden  t.  HoweU,  3  Man.  &  G.  638;  O'Brien  t.  Smith,  1  Black,  90. 
So,  although  the  bill  sued  on  was  discounted  by  the  society  (an  unincorporated 
bank)  in  its  own  name.    Bnrbank  v.  Beach,  15  Barb.  (N.  Y.)  326. 

751  Clark  V.  Titcomb,  42  Barb.  122;  Nelson  v.  WeUington,  5  Bosw.  178. 

Tfi2  Jackson  t.  Heath,  1  Bailey  (S.  C.)  355. 

7ft8  And  in  such  case  no  action  can  be  brought  by  the  cestui  que  trust 
Bro^iking  v.  Clarke,  2  LItt.  (Ky.)  197. 

7  64  Society  of  Chaplin  v.  Canada.  8  Conn.  286;  Grist  ▼.  Backhouse,  20  N.  C. 
362;  Linn  Co.  v.  Holland,  12*  Mo.  127.  So,  where  a  promise  is  made  to  A.  to 
accept  a  bill  and  pay  it  when  due,  and  the  bill  is  afterwards  transferred  to  B. 
as  trustee,  and  is  wrongfully  destroyed  by  the  drawee,  A.  cannot  sue  the 
drawee  on  his  original  promise.    Jungbluth  r.  Way,  1  Hurl.  &  N.  71. 

766  Bean  v.  DoUiff,  67  Me.  228. 

76t  Bank  of  Kansas  City  v.  Mills,  2i  Kan.  604. 

767  Thompson  v.  Clark,  56  Pa.  St  33. 
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By  Oovelnimeiit^Party  under  Diflttbility. 

-'f'lWO^v  The  government  may  bring  suit  in  its  own  naine  on  a  bill 
or  ncrte  belonging  to  it,  although  it  is  made  payable  to  the  treasurer 
d  Hie  United  States  or  other  public  oiBcer."*  This  is  true  also  of 
a  state,'**  and  even,  it  has  been  held,  of  a  county.''*^  But  a  note  to 
the  treasurer  of  a  parish  may  be  sued  by  him,  although  a  subsequent 
indorsement  by  his  successor  in  office  appiears  on  the  paper.^^^  If, 
however,  a  note  is  given  to  the  treasurer  of  a  city  for  taxes,  and  the 
treasurer  had  no  authority  to  receive  it,  and  the  city  never  accepted  it, 
suit  cannot  be  brought  on  it  by  the  treasurer,  although  named  in  it  as 
payeeJ*^         - 

For  actions  brought  by  or  on  behalf  of  married  women,  or  other  per- 
sons now  or  formerly  under  any  legal  incapacity,  the  reader  is  re- 
ferred to  an  earlier  part  of  this  work*'*' 

TBI  2  Danid,  Neg.  Inst.  226;  2  Pars.  Notes  &  B.  452;  U.  S.  r.  Barker,  1 
Piaine,  156,  Fed.  Cas.  No.  14,517;  or  to  him  "or  his  successors,"  U.  S.  r.  Boice, 
2  McLean,  362»  Fed.  Gas.  No.  14,610.  And  the  United  States  may  sue  as  In- 
dorsee of  a  note  payable  "to  the  order  of  any  person  who  should  Indorse." 
TJ.  9.  T.  White,  2  HUl  (N.  Y.)  59.    And  see  §§  350,  381,  supra. 

!>•  On  a  note  to  a  land  agent  of  the  state.  State  y.  Boies,  11  Me.  474. 
And  the  agent  cannot  sue  Individually  on  such  note.  Irish  v.  Webster,  5  Me. 
171.  And  a  state  may  bring  suit  on  a  note  In  the  courts  of  another  state. 
Esley  T.  People  of  Illinois,  23  Kan.  510. 

Tfo  On  bonds  given  to  "the  board  of  supervisors,"  Board  of  Sup*rs  of  Oconto 
Go.  T.  Hall,  42  Wis.  50;  or  upon  a  note  payable  to  the  use  of  the  "state  school 
fund,*'  Barry  Co.  v.  McGlothlln,  10  Mo.  807;  but  not  on  a  note  to  G.,  for  the 
use  of  the  county,  Linn  Co.  v.  Holland,  12  Mo.  127. 

TciBuck  v.  Merrick,  8  Allen  (Mass.)  123.  And  the  official  successor  of  A. 
cannot  sue  In  Indiana  on  a  note  payable  to  A.,  "agent  for  W.  county,  or  his 
successor  In  office."    Upton  v.  Starr,  3  Ind.  508. 

»•«  Crowell  v.  Osborne,  43  N.  J.  Law,  335. 

7ft  8«e  I  278,  as  to  Infants,  and  %%  299,  316,  320,  as  to  married  women.  The 
husband  may  sue  as  bearer  on  a  note  payable  to  his  wife  or  bearer.  Fort  v. 
Bnmson,  2  Speer  (S.  C.)  668.  But  he  cannot  sue,  after  his  wife's  death,  on  a 
note  made  pasrable  to  her  without  any  allegation  of  title  In  himself.  Craige 
T.  Tbigle,  «S  Ga.  274. 
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Action:  agaizMt  Bartles  &ef¥9anMy. 

§  1661.  At  ccmimoB  la^  tiiie  holder  of  a  bill  may  bring  seYeral 
simuitaneous  actions  agaimrt  all  or  anj  of  the  prior  parties  liable  to 
himJ**  And  Ihe  same  party  may  be  sued  separately  as  indorser  and 
as  acceptor,  if  so  liable,  and  the  last  action  will  not  be  stayed  as  yera- 
tious  by  a  court  of  equity  J'*  It  has  even  been  held  that  a  party  may 
be  sued  in  one  action  as  indorser  and  as  executor  of  the  maker.'** 
And  a  judgment  entered  against  a  defendant  as  executor  of  both 
maker  and  indorser  will  be  good,  although  the  relation  of  the  partfes 
is  not  specified  in  the  judgment.'*' 

Several  of  the  United  States  provide  by  statute  that  the  maker  and 
indorsers  may  be  sued  separately.'**  And  where  such  actions  are 
brought  separately  the  plaintiff  is  entitied  to  recover  costs  in  each 
case,"*  and  is  liable  for  them."*  Judgment  recovered  against  an 
indorser,  and  not  satisfied,  is  no  defense  in  an  action  brought  by  the 
same  plaintiff  against  the  maker."^  So,  the  plaintiff  may  recover 
against  an  indorser  on  an  averment  of  judgment  recovered  against 
the  maker  and  not  satisfied."*  But  he  need  not  aver  that  the  note 
has  not  been  paid  by  an  indorser  who  is  not  joined  in  the  suit."*  In 
like  manner,  proceedings  in  bankruptcy  against  the  acceptor  of  a- bill 

7««Byles,  BUls,  411;  Chit.  Bills,  610;  2  Daniel,  Neg.  Inst  237;  2  Pan. 
Notes  &  B.  458;  Bishop  v.  Hayward,  4  Term  B.  471;  Knight  v.  Ijeg)i«.  6 
Law  J.  G.  P.  128;  Britten  v.  Webb,  2  Bam.  &  C.  483,  3  DowL  &  R.  66^4 

7«B  Wise  v.  Prowse,  9  Price,  303. 

7t6  Roark  V.  Turner,  29  Ga.  455. 

T6T  Woolfolk  V.  Kyle,  48  Ga.  419. 

768  ARKANSAS  (Sand.  &  H.  Dig.  §  502);  KANSAS  (Gea.  St  c.  115^.1  18): 
MICHIGAN  (How.  Ann.  St.  §  7352);  NEBRASKA  (Ck>mp.  St  §  3385);  RH006 
ISLAND  (Gen.  Laws,  c.  166,  §  2);  TBNNESSEE  (Shannon's  Code,  if  3511, 
4484);   TEXAS  (Rev.  St.  art  312). 

7«o  Austin  y.  Bemiss,  8  Johns.  (N.  Y.)  275;  Whimte  v.  Newton*  17  Pick. 
(Xfass.)  168. 

TTO  Lewis  T.  Dalrymple,  3  DowU  483. 

771  Russell  &  Er\(in  Mfg.  Co.  v.  Carpenter,  5  Hun  (N«  Y.)  1^2;  S0|.. con- 
versely, the  holder  may  sue  the  Indorser,  notwithstanding  Judgment  recov- 
ered against  the  maker.    Righter  v.  Van  Rii;>er»  3  N.  J.  Law,  287. 

77  2  Clifford  V.  KeaUng,  4  111.  250, 

T7S  Page  V.  Snow,  18  Mo.  126. 
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are-w^'Aetenae  to  an  .action  against  the  indomer.^'^  And  t^rena  joint 
action  against  tlie  makers  of  a  joint  and  several  note  has  been  held 
to  be  no  bar  to  an  aetion  againet  one  maker  severally.^  ^'^  >Bnt  in 
Bome  states  the  statute  proTides  that  not  more  than  one  suit  shall  be 
bioqgfat  on  one  note  at  the  same  time.^^* 

Action  againirt  Indovner — Snrety — ^Diligrence. 

§  1662.  Where  several  parties  indorse  for  the  accommodation  of 
the  maker,  and  the  note  is  paid  by  the  last  of  them,  he  may  recover 
against  the  prior  indorsees  the  whole  amount  paid/^^  or  he  may  at 
once  sne  the  maker  without  previously  resorting  to  the  payee,  al- 
though the  accommodation  was  for  the  latter  J  ^^  But  an  indorser^ 
in  suing  a  prior  indorser  for  money  paid,  must  prove  the  paAinent  made 
\^  himself,  and  it  is  not  sufficient  proof  to  show  a  previous  judgment 
reeoverod  by  his  indorsee  against  the  several  indorsers/^^  And  an 
indorsee  cannot  sue  a  remote  indorser  on  the  common  counts  for  money 
had  and  received.' ■• 

Where  a  note  is  assigned  by  deed,  a  covenant  contained  in  it,  that 
the  note  shall  be  first  paid  out  of  the  proceeds  of  the  land  conveyed^ 
will  not  render  the  assignor  personally  liable  for  its  payment.^ ^^  And 
an  averment  in  the  declaration  on  a  note  to  the  effect  that  it  was  as- 
signed in  writing  is  not  equivalent  to  an  averment  that  it  was  duly  iu- 
dorsed.'*'    While  an  indorser  holds  a  note  as  collateral  under  a  reas- 

VT4  Kenworthy  v.  Hopkins,  1  Johns.  Gas.  (N.  Y.)  107. 

VT»  Tomer  v.  Whitmore,  63  Me.  626. 

VTt  INDIANA  (Homer'8  Bev.  St  §  5516);  Morrison  t.  Fishel,  64  Ind.  177. 
So^  in  MABYI/AND,  as  to  a  Joint  and  several  note,  when  the  persons  execuUnj:: 
it  are  alive  and  live  in  the  same  county  (Pub.  Gen.  Laws,  art.  50,  §  2). 

f'f  Mason  v.  Mason,  3  Granch,  G.  G.  648,  Fed.  Gas.  No.  9,245;  Id.,  4 
Cranch,  G.  G.  401,  Fed.  Gas.  No.  9,246.  Or  he  may  transfer  the  note  after 
paying  it,  and  his  indorsee  may  sue  the  prior  accommodation  indorser.  Mc- 
Onty  T.  Boots,  21  How.  432. 

T'»  MnUen  v.  French,  9  Watts  (Pa.)  96. 

"•  Barlcer  v.  Cassidy,  16  Barb.  (N.  Y.)  177. 

*••  Mandeville  t.  Riddle,  1  Cranch,  290,  reversing  1  Granch,  C.  G.  95,  Fed. 
Gas.  No.  11^807.  And  see  §  1674,  supra.  Although  he  might  sue  such  iii- 
toser  in  equity,. Biddle  v.  MandeviUe,  5  Cranch,  322. 

▼•1  Richards  v.  Holmes,  18  How.  143. 

7 >3  Keller  v.  Williams,  49  Ind.  504.  And  the  assignor  should  be  a  party 
defendant. 
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signinent  to  him  from  the  plaintiff,  he  is  not  liable  to  be  sued  on  it, 
although  it  would  be  otherwise  after  payment  of  the  debt  secured  J  •• 
In  some  states  an  indorser  or  surety  cannot  be  sued  until  proper 
diligence  has  been  used,  to  collect  from  the  maker  or  principal  debt- 
orJ"^  And,  if  a  note  can  be  collected  from  the  maker,  the  Signer 
cannot  be  sued  on  his  covenant^'^  In  Kentucky  the  assignee  must 
first  proceed  against  the  maker,  without  unreasonable  delay,  to  a 
return  of  execution  unsatisfied,  the  question  of  diligence  being  one 
for  the  court  to  determined *•  But  in  Illinois  the  indorser  may  be 
sued  at  once,  if  the  maker  has  been  adjudged  a  bankrupts *^ 

Action  against  Dra^v^er. 

§  1663.  The  holder  of  a  bill  may  bring  suit  against  the  acceptor 
and  drawer,  or  either  of  them,  and  he  may  sue  the  acceptor  for  t)ie 
use  of  the  drawer  J"  So,  he  may  prove  the  full  amount  of  the  bill 
in  bankruptcy  against  both  acceptor  and  drawer,  deducting  divi- 
dends already  received  before  proof  and  accounting  for  any  excess 
in  final  dividends.^ ■•  The  words  "value  received"  in  a  bill  of 
exchange  indicate,  in  general,  the  consideration  received  by  the 
drawee,  but  on  proof  of  its  being  received  by  the  drawer  the  holder 
may  recover  against  him  on  the  common  counts.'' •• 

Where  the  bill  is  paid  by  an  accommodation  acceptor,  he  may  have 
his  action  against  all  the  drawers,  including  a  third  party  who  faoB 
indorsed  the  Mil  for  that  purpose  at  the  time  it  was  drawn.'^^*  But 
the  acceptor  cannot  bring  suit  against  the  drawer  until  he  has  him- 
self paid  the  bill.^" 

T»8  Smith  V.  Felton,  85  Ind.  223. 

7  84  See  S  762  et  seq.,  supra.    So,  Lee  v.  Love,  1  CaU  (Va.)  497. 

T86  Swall  V.  Clarke,  51  Cal.  227. 

7  88  Francis  v.  Gant,  80  Ky.  190.  But  It  is  not  necessary  to  prove  that  a 
judgment  in  personam  was  rendered  against  a  maker  who  was  a  married 
woman.     Green  v.  Page,  Id.  368. 

787  National  Bank  of  Commerce  t.  Booth,  6  Biss.  129,  Fed.  Gas.  No.  10,036. 

7  88Payis  V.  Baker,  71  Ga.  33. 

7  8»  Ex  parte  TVUdman,  1  Atk.  109. 

790  Highmore  t.  Primrose,  5  Maule  &  S.  65;  Plelss  t.  Maule,  2  HUes  (Pa.) 
186. 

7»i  Church  V.  Swope.  38  Ohio  St.  493.     .  

7»2  Parker  v.  U.  S.,  1  Pet  C.  C.  262,  Fed.  Gas.  No.  10,750. 
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Action  against  Acceptor— Drawee. 

S  1664.  The  drawer  may  bring  suit  against  the  acceptor  on  his 
refusal  to  pay  an  accepted  bill,  but  in  case  of  nonacceptance  he  can 
only  sue  the  drawee  upon  his  agreement  to  accept.''**  If  the  drawee 
admits  that  lie  owes  the  drawer  of  a  check,  and  promises  that  it 
shall  be  honored,  he  will  be  liable  on  such  promise  to  the  holder, 
even  though  the  check  was  postdated  and  void.^**  So,  if  he  prom- 
ises to  pay  the  bill  when  in  funds,  and  the  holder  retains  it  for  that 
purpose,  the  drawee  will  be  liable,  when  in  funds,  for  money  received 
to  the  holder's  use.^**  And  if  the  bill  is  payable  out  of  a  particular 
fund,  and  the  acceptor  receives  the  fund  and  applies  it  to  other 
drafts,  he  will  be  liable  to  the  holder  of  the  billJ**  But  the  mere 
mention  of  a  particular  fund  in  a  draft,  as  means  of  reimbursement, 
will  give  the  payee  no  right  of  action  against  the  drawee  prior  to 
acceptance.^  *^  And,  where  a  draft  is  not  yet  accepted,  the  fund  in 
the  drawee's  hands  will  remain  liable  to  an  attachment  against  the 
drawer.^**    A  check,  like  a  bill  of  exchange,  gives  the  holder  no 

T»s2  Daniel,  Neg.  Inst.  238.  And  see  §  589,  supra.  And  substantial  dam- 
ages may  be  recovered,  Rolin  v.  Steward,  14  C.  B.  6d5;  but  not  on  the  gn^ound 
of  slander  for  saying  the  drawer's  account  was  overdrawn,  Etting  v.  Banlc, 
7  Rob.  (La.)  459. 

7»4  Ardem  v.  Rowney,  5  Esp.  254.  So,  where  the  drawee  has  funds  of  the 
drawer,  and  verbally  promises  to  pay  the  check,  he  may  be  sued  by  the  in- 
dorsee.   Leach  v.  HUl  (Iowa)  76  N.  W.  667.    And  see  S§  589,  643,  supra. 

▼»>  Chit.  BUls,  360;  Stevens  v.  Hill,  5  Esp.  247;  Kilsby  v.  Williams,  5  Bam. 
4  Aid.  816,  1  Dowl.  &  R.  476.  And  such  draft  and  promise  to  pay  amount 
to  an  equitable  assignment  of  the  fund.  Ex  parte  Alderson,  1  Madd.  53,  2 
Rose,  447.  But  an  action  against  the  drawee  is  not  supported  by  his  promise 
to  the  plaintiff,  without  consideration,  to  pay  the  draft,  although  the  drawee 
was  Indebted  to  the  drawer,  and  the  drawer  had  credited  the  draft  to  him 
without  ctarging  it  to  the  payee  or  releasing  him.  Fairlirhild  v.  Feltman.  32 
Hmi,  398. 

Tf  •  Grammer  v.  Carroll,  4  Cranch,  C.  C.  400,  Fed.  Cas.  No.  5,681. 

T»T  Brill  V.  Tuttle,  81  N.  Y.  454. 

TfsDe  Liquero  v.  Munson,  11  Heisk.  (Tenn.)  15;  Cushman  v.  Haynes,  20 
Pick.  (Mass.)  132;  Sands  v.  Matthews,  27  Ala.  399.  But  see,  contra.  Miller 
T.  Hubbard,  4  Cranch,  C.  C.  451,  Fed.  Cas.  No.  9.574;  although  the  drawee 
had  no  notice  until  after  the  attachment,  King  v.  Gorsline,  Id.  150,  Fed.  Cas. 
No.  7,796. 
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claim  on  the  fund  in  tbe  drawee*B  hands  until  it  is  accepted.^'*  And, 
if  it  is  revoked  ?by  the  drawer  before  it  is  presented,  the  drawee 
will  not  be  liable  to  the  holder,  and  the  check  will  not  be  entitled 
to  any  priority  over  other  checks  afterwards  drawn.*®**  But  in 
niinois  a  bank  check,  drawn  upon  a  banker  having  sufficient  funds^ 
is  a  legal  transfer  of  the  fund,  and  the  bank  is  liable  to  an  action 
upon  the  check  by  any  holder.*®*  But  this  is  not  so  if  there  are 
not  sufficient  funds  to  meet  it.*®' 

Parties  Jointly  Liable. 

§  1665.  Parties  who  are  jointly  liable  on  a  bill  or  note  must,  in 
general,  be  jointly  sued.  But  a  statute  providing  that  defendants 
who  are  not  to  be  found  in  the  district  need  not  be  joined  is  appli- 
cable to  joint  notes:*®'  Successive  indorsers  cannot,  however,  be 
held  as  joint  makers:*^^  And  a  joint  action  has  been  held  not  to 
lie  against  three  makers  of  a  note,  «ome  of  whom  signed  with  a  seal 
(making  it  their  i>ond),  and  some  without.*®*  But  one  who  signs  a 
note  as  maker  may  be  sued  with  his  co-makers,  although  he  adds  the 
word  "security"  to  his  signature.*®*    But  if  he  adds  his  signature,  in 

f9  DickinBon  v.  Ooatcs,  79  Mo.  250;  Merchants'  Nat.  Bank  v.  Goates,  Id. 
168.  And  see  §§  988,  t.e43,  snpra.  Especially  wbere  there  are  not  sufficient 
funds  In  the  bank.  Dana  v.  Bank,  13  AUen  (Mass.)  445.  And  see  §9  589,  613, 
supra. 

••oDykers  v.  Bank,  11  Paige  (N.  Y.)  612.  Bnt  in  Wisconsin  ji  check 
amounts  to  an  equitable  assignment  of  the  fund  pro  tanto,  and  the  drawer 
cannot  stop  the  pa yntent  arbitrarily.    Pease  v.  Landauer,  63  Wis.  20. 

•01  Union  Nat.  Bank  v.  Oceana  Co.  Bank,  80  111.  212. 

*»«2  Ck)ate8  V.  Preston,  105  111.  470. 

•«»Burdette  v.  Bartlett,  95  U.  S.  637;   Rev.  St.  TJ.  S.  §  737. 
'•««Oamden  v. 'M<!Koy,  4  lU.  437.    So,  a  wife  indorsing  her  husband's  note, 
'eocpressly  charging iier  separate  estate,  is  not  liable  as  a  joint  maker  with  him. 
Hosford  V.  Hotchkfss,  27  Fed.  285. 

•oBBiery  v.  Haines,  5  Whart.  (Pa.)  503. 

soe  Craddock  v.  Armor,  10  Watts  (Pa.)  258.  So,  where  additional  makers 
sign  as  sureties,  after  tbe  maturity  of  a  joint  and  several  note,  they  become 
At  onee  liable  with  the  others  as  makers.  McVean  v.  Scott,  46  Barb.  (N.  Y.) 
379.  But  the  payee. of  a  joint  and  several  note,  by  Indorsing  as  "safety,*' 
cannot  render  the  makers  liable  with  him  in  a  joint  action.  Martin  v.  Busies, 
24  N.  H.  242.  And  where  the  original  relation  of  the  principal  and  autety 
is  reversed  by  subsequent  agreement  between  themselves,  the  new  sotetj 
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that  manner,  after  the  payee's  death,  he  is  in  reality  a  guarantor, 
and  not  adjoint  maker,  and  should  be  separately  sued  as  such, 
although  he  afterwards  agreed  with  the  payee's  administrator  to  be 
liable  as  principal  debtor/®^  On  the  other  hand,  it  has  been  held 
that  a  judgment  may  be  entered  against  the  principal  alone  on  a 
warrant  of  attorney  to  confess  a  joint  judgment  against  principal 
and  surety.*®*  But  one  joint  maker  cannot  be  held  severally  upon 
a  mere  offer,  after  the  insolvency  of  his  co-maker,  and  on  application 
for  a  joint  and  several  note,  to  remit  the  amount  in  a  few  days.*®* 

§  1666.  Judgment  rendered  against  one  joint  maker  of  a  note  is 
a  bar  to  further  action  against  the  other.*^®  But,  where  several 
notes  are  given  in  settlement  of  one  original  cause  of  action,  they 
may  be  sued  separately,  and  payment  of  one  judgment  will  not 
release  the  others.*^*  A  judgment  in  attachment,  like  a  personal 
judgment,  cannot  be  rendered  against  one  of  two  joint  makers.**' 
But  a  joint  maker  sued  alone  can  only  object  to  the  nonjoinder  of 
the  others  by  plea  in  abatement,***  or,  if  the  defect  appear  on  the 
face  of  the  declaration,  by  demurrer.*** 

If  one  of  several  joint  acceptors  is  an  infant,  he  may  be  omitted, 
and  the  others  declared  against  as  accepting  the  bill  in  the  joint 
name.***  And,  if  all  the  parties  jointly  liable  are  sued,  the  failure 
to  serve  any  of  them  cannot  be  availed  of  as  matter  of  abatement.*** 
In  Georgia  a  joint  debtor,  who  is  sued,  but  not  served,  in  the  first 

may  hare  the  execution  directed  primarily  against  his  principal.    McTaggart 
T.  Dolan,  8G  Ind.  314. 

807  Ives  V.  McHard,  2  lU.  App.  170. 

•o«  Huntington  v.  Finch,  3  Ohio  St.  445. 

••»  Jones  V.  Beach,  2  De  Gex,  M.  &  G.  88G. 

•loHoIman  v.  Langtree,  40  Ind.  349;  Mitchell  v.  Brewster,  28  lU.  163; 
except  where  the  other  is  not  a  resident  of  the  state,  and  could  not,  therefore, 
be  Joined  in  the  suit.  Cox  v.  Maddux,  72  Ind.  20G. 

•"  Nathans  v.  Hope,  77  N.  Y.  420. 

•"  Bright  v.  Hand,  16  N.  J.  Law,  273. 

•i»  Wilson  V.  Reddall,  Gow,  101;  Hyde  v.  Lawrence,  49  Vt.  361.  And  a 
Terdlct  for  the  plaintiff  on  such  plea  filed  by  A.  and  B.  is  conclusive  in  a 
subsequent  creditors'  blU  by  plaintiff,  as  against  a  similar  plea  filed  by  A. 
alone.    Dews  v.  McMichael,  6  Paige  (X.  Y.)  139. 

*i«  Straus  T.  Bank,  36  Hun,  451. 

•IB  Burgess  v.  Merrill,  4  Taunt  468. 

•19  Booto  Y.  Boots,  84  Ind.  171. 
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action,  is  liable  to  a  further  suit.'^'^  And  in  some  states  joint  mak- 
ers are  made  liable  severally  by  statute,  and  may  be  sued  as  such 
separately.®^" 

Action  against  Joint  and  Several  Parties. 

§  1667.  Where  a  note  is  joint  and  several,  the  holder  may  bring 
separate  actions  against  the  several  makers  without  proving  a  joint 
liability,®^*  and  may  sue  the  different  makers  at  the  same  time,  and 
recover  costs  and  damages  separately  against  each.*'^®  And  this  is 
true  where  some  of  the  makers  sign  as  principals,  and  others  as  sure- 
ties.®^^  But  he  must  proceed  against  all  jointly  on  their  joint  con- 
tract, or  against  the  several  makers  separately.®^^  In  Iowa,  when  two 
joint  and  several  makers  are  sued  together,  and  verdict  had  against 
both  on  their  making  a  common  defense,  a  new  trial  may  be  granted 
as  to  one  and  not  as  to  the  other.^-'  But  in  Texas  suit  cannot  be 
dismissed  as  to  a  joint  and  several  principal  for  want  of  service, 
and  judgment  taken  against  the  surety.®^*  The  equities  betw^een 
principal  and  surety  are,  however,  in  general,  cognizable  only  in  a 
court  of  equity.®'-'  But  an  injunction  will  not  be  granted  to  stay 
judgment  against  a  surety  for  the  protection  of  the  principal, 
although  the  principal  had  a  defense  which  was  available  against  the 
holder,  but  could  not  be  set  up  against  the  surety.®^* 

817  Ells  V.  Bono,  71  Oa.  4(H>.  But  see  Graham  v.  :Marks,  XK>  Ga.  38,  21  S.  E. 
©86;   Davison  v.  Harmon,  (>5  Minn.  402,  G7  N.  W.  1015. 

8 1«  Smith  V.  Clapp,  15  Tet.  125.  So,  in  MlSSISSim  (Ann.  Code,  §  235:i) 
and  COLORADO  (Mattison  v.  Chllds,  5  Colo.  78). 

819  Gray  v.  Palmers,  1  Esp.  135. 

820  simouds  V.  Center,  0  Mass.  18.  And  he  may  sue  a  several  maker  sep- 
arately, even  though  the  note  is  not  expressly  joint  and  several.  Hollis  v. 
Vandergrift.  5  Houst.  (Del.)  521. 

821  First  Xat.  Banli  of  Biddeford  v.  McKenney,  67  Me.  272. 

822  Ritchie  V.  Gibbs,  7  III.  App.  149.  In  VERMONT  those  makers  who  re- 
side In  the  state  may  be  sued  jointly,  whether  the  note  is  joint,  or  joint  and 
several.     V.  S.  §  1174. 

«23  Gordon  v.  Pitt,  3  Iowa,  385. 

«24  Crawford  v.  .Jones,  24  Tex.  382;    without  snowing  that  the  principal  la 
nonresident  or  insolvent,  Burden  v.  Cross,  33  Tex.  686. 
825  Heath  v.  Bank,  44  N.  H.  174. 
fi2«  White  V.  Schurer,  4  Baxt.  (Teun.)  23. 
(2370) 
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Actaon  against  Surviving  Joint  Debtor. 

§  1668.  Where  a  joint  debtor  dies,  an  action  at  law  will  lie  only 
against  the  survivor;  but  such  action  will  be  no  bar  to  subsequent 
proceedings  in  equity,  if  necessary,  against  the  estate  of  the  de- 
ceasfd.'"  And,  where  one  maker  of  a  joint  note  has  died,  the  payee 
is  not  obliged  to  proceed  against  his  representatives,  and,  if  they 
appear  voluntarily  in  the  suit,  it  will  be  a  waiver  of  citation.''^* 
If.  however,  a  surety  and  the  administrator  of  the  deceased  principal 
maker  are  irregularly  joined  in  the  judgment,  the  judgment  against 
the  surety  will  not  be  rendered  void  thereby/^*  And  where  one 
joint  maker  dies  pendente  lite,  and  his  administrator  is  substituted 
by  order  of  the  court,  leave  to  bring  a  separate  action  against  his 
estate  will  be  implied.**®  In  some  states,  however,  it  is  provided 
that,  on  the  death  of  any  joint  debtor,  his  representatives  shall 
remain  liable  upon  the  contract,  as  though  it  were  a  several  obliga- 
tion as  well  as  joint.®^^  And  in  Indiana  the  personal  representative 
of  a  deceased  joint  maker  may  be  sued  with  the  survivor,  the  com- 
mon-law rule  not  having  obtained  there.®'* 

»27  Moore  r.  Ropers,  19  111.  347;  Maples  v.  Geller,  1  Nev.  233;  Mattison  v. 
('hllds,  5  Colo.  78. 

»28  Womack  v.  Shelton,  31  Tex.  592. 

*2«  Boyd  V.  Titzer,  6  Cold.  (Tenn.)  5G8. 

"0  MeVean  v.  Scott,  46  Barb.  (X.  Y.)  379. 

»3i  KENTUCKY  (Ky.  St.  §  476);  MARYLAND  (Pub.  Gen.  Laws,  art.  50, 
5  1);  MISSISSIPPI  (Ann.  Code,  §  23.53);  NEW  JERSEY  (2  Gen.  St.  p.  2336,  § 
3»:  VERMONT  (V.  S.  I  1176);  VIRGINIA  (Code,  §  2855);  WEST  VIRGINIA 
•rode,  c.  99,  S  13).  The  NEW  JERSEY  act  has  been  held  tp  apply  to  notes 
and  other  simple  contract's,  although  it  was  once  thought  to  be  restricted  to 
obligations  under  seal.     Thompson  v.  Johnson,  40  N.  J.  Law,  220. 

*^2Hudel8on  v.  Armstrong,  70  Ind.  99;  inasmuch  as  such  liability  was 
<Twit€d  by  act  of  1817  (Rev.  St.  p.  593).  and  not  affected  by  the  act  of  1818 
pving  force  In  INDIANA  (Horner's  Rev.  St.  §  2:i6)  to  the  common  law  of 
England.  So,  too,  Redman  v.  Marvll,  73  Ind.  593;  McCoy  v.  Payne,  68  Ind. 
327.  And  in  a  declaration  against  such  parties  it  is  sufficient  to  aver  the  note 
to  have  5een  made  by  *'the  defendants.''    Kelso  v.  Wolf,  70  Ind.  105. 
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Joint  Action  against  Several  Parties. 

§  1669.  By  statute  in  Great  Britain  since  1855  all  parties  to  a 
bill  or  note  may  be  joined  as  defendants  in  one  suit.®**  And  a 
similar  provision  now  exists  in  many  of  the  United  States,***  guar- 
antors **'^  and  sureties  being  expressly  included  in  some  of  the 
states.***  In  Georgia  it  has  been  held  that  the  charter  of  a  par- 
ticular bank  authorizing  such  suits  upon  paper  held  by  the  bank 
is  a  constitutional  act.**^  In  Virginia  a  special  exception  is  made 
as  to  nonnegotiable  instruments,  providing  that  only  joint  assignors 
shall  be  joined  as  defendants.***  And  in  Mississippi  no  action  can 
be  brought  against  parties  secondarily  liable  on  a  note  without 

888  18  &  19  Vict.  c.  67.  And  checks  are  within  the  operation  of  the  act. 
Eyre  v.  Waller,  5  Hurl.  &  N.  4G0;  Keene  v.  Beard,  8  Wkly.  Rep.  469. 

834  ARKANSAS  (Sand.  &  H.  Dig.  §  502);  CALIFORNIA  (Code  Civ.  Proc. 
§  3vS3);  DISTRICT  OP  COLUMBIA  (Rev.  St.  §  887);  GEORGIA  (Civ.  Code. 
§  3601);  INDIANA  (Rev.  St.  §§  270,  5516);  ILLINOIS  (Laws  1895,  p.  262,  § 
2);  MASSACHUSETTS  (Pub.  St.  c.  167,  §  4);  MISSISSIPPI  (Ann.  Code,  $ 
2353);  MISSOURI  (Rev.  St.  §  1995);  NEBRASKA  (Comp.  St.  S  3385);  NEW 
JERSEY  (2  Gen.  St.  p.  2537,  §  29);  NEW  YORK  (Code  Civ.  Proc.  S  454); 
NORTH  CAROLINA  (Code,  §  186);  OHIO  (Rev.  St.  §  5009);  OREGON  (Code 
Civ.  Proc.  §  36);  RHODE  ISLAND  (Gen.  Laws,  c.  166,  §  2;  Id.  c.  233,  §  21. 
as  to  foreign  biUs);  SOUTH  CAROLINA  (Code  Civ.  Proc.  §  141);  TENNES- 
SEE (Shannon's  Code,  §§  3511.  4484);  VIRGINIA  (Code,  §  2853);  ^NTSST  VIR- 
GINIA (Code,  c.  99,  §  11);  WISCONSIN  (Sanb.  &  B.  Ann.  St  §  2609,  including 
different  instruments  for  the  same  debt).  In  MISSISSIPPI  the  holder  can- 
not sue  a  party  secondarily  liable  without  joining  all  who  are  primarily  liable. 
Ann.  Code,  §  3516. 

836  KANSAS  (Gen.  St.  c.  115,  S  18);  MICHIGAN  (How.  Ann.  St.  §  7^45; 
Phelps  V.  Church,  65  Mich.  231,  32  N.  W.  30).  So,  in  MINNESOTA  (Ham- 
mel  V.  Beardsley,  31  Minn.  314,  17  N.  W.  858);  NEBRASKA  (Weitz  v.  Wolfe. 
28  Neb.  500,  44  N.  W.  485).  So,  in  TEXAS  (Rev.  St.  art.  312),  as  to  non- 
negotiable  Instruments  also.  But  not  guarantors  in  CONNECTICUT  (Lem- 
mon  V.  Strong,  55  Conn.  443,  13  Atl.  140);  nor  as  to  nonnegotiable  notes  in 
WEST  VIRGINIA  (Bank  of  Huntington  v.  Hysell,  22  W.  Va.  142). 

836  CALIFORNIA  (Code  Civ.  Proc.  §  383);  COLORADO  (MiUs'  Ann.  Code, 
§  13);  IOWA  (Code,  §  3465);   NEVADA  (Gen.  St.  §  3037). 

887  Davis  V.  Bank,  31  Ga.  69. 

888  VIRGINIA  (Code,  §  2861);   WEST  VIRGINIA  (Code,  c.  99,  §  15). 
(2372) 
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joining  all  prior  parties  living  in  the  state,*^®  and  the  statute 
formerly  required  that  all  parties  be  sued  together.**® 

Under  the  statutes  above  referred  to,  the  maker  and  indorsers  of  a 
negotiable  note  may,  in  general,  now  be  sued  together  in  one  ac- 
tion.**^ But  without  such  a  statute  successive  indorsers  could  not 
be  joined  as  defendants  in  the  same  action.®**  And  this  is  still  the 
case  where  the  action  is  brought  by  the  indorser  for  money  paid,  and 
not  on  the  note.**' 

In  states  where  the  holder  is  required  to  use  diligence  against 
the  maker  in  order  to  hold  the  indorser,  he  must  still  prove,  in  a 
joint  action  against  the  indorsers,  that  he  has  used  such  diligence.*** 
And  he  cannot,  therefore,  sue  the  maker  and  indorser  in  the  same 
action,  unless  peculiar  circumstances  render  the  indorser  immedi- 

•»•  MISSISSIPPI  (Ann.  Code,  §  3510).  And  the  party  primarily  liable  can- 
not raise  the  objection  that  secondary  parties  are  not  joined.  Hamilton  v. 
Catehlngs,  58  Miss.  92. 

S40  Code,  S  2237;  Stiles  v.  Inman,  55  Miss.  460.  But  this  did  not  require 
a  joint  action  against  drawer  and  acceptor,  McGrath  v.  Hoopea.  20  Miss.  41X5; 
or  against  Joint  makers  of  a  note  residing  in  different  counties,  Moore  v.  Knox, 
46  Miss.  602.  * 

•«i  Overshlner  v.  Martin,  87  Ind.  189;  Holland  v.  Hunton,  15  Mo.  475; 
Kautzman  v.  Weirick,  26  Ohio  St.  330;  Williams  r.  Jones,  79  Ala.  119;  Hof- 
fecker  v.  Moon,  21  D.  C.  263;  Phelps  v.  Church.  05  Mich.  231,  32  N.  W.  30; 
Main  v.  Johnson,  7  Wash.  321,  35  Pac.  67.  And  this  Is  true  in  TEXAS,  al- 
though an  indorser  is  discharged  if  suit  is  not  brought  at  the  first  term. 
Brooks  V.  Breeding,  32  Tex.  752.  So,  one  who  indorses  specially  a  note 
payable  to  bearer  may  be  sued  with  the  maker.  Stout  v.  Noteman,  30  Iowa, 
414;  or  who  Indorses  with  an  express  guaranty.  Green  v.  Burrows,  47  Mich. 
70,  10  N.  W.  111.  And  see  §  739,  supra.  But  the  statute  makes  no  change 
in  the  liability  of  the  parties.     Willis  v.  Willis,  42  W.  Va.  522,  30  S.  E.  515. 

•«  Brown  v.  Knower,  2  111.  409;  Wolf  v.  Ilostetter,  182  Pa.  St.  292,  37  Atl. 
!*8;  Rhine  v.  Hart,  27  Tex.  94.  But  such  action  now  lies  in  TEXAS.  Jones 
T.  Ritter,  32  Tex.  717.  So,  a  Joint  action  would  not  lie  against  maker  and 
Indorser.  Webster  v.  Barnett,  17  Fla.  272.  And  in  NEW  JERSEY  the  stat- 
ute providing  for  such  action  did  not  embrace  suits  before  a  justice  of  the 
peace.  Craft  v.  Smith,  35  N.  J.  Law,  302.  But  this  Is  now  expressly  pro- 
Tided  for.    Revision,  p.  134. 

•*»  Barker  v.  Cassidy,  16  Barb.  (N.  Y.)  177. 

•««  Marshall  t.  Pyeatt,  13  Ind.  256. 
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ately  liable.'*'*  So,  if  one  indorses  "to  be  liable  in  the  second  in- 
stance," he  cannot  be  sued  jointly  with  the  maker.®*' 

§  1670.    Where  an  action  is  brought  underthestatuteagainst 

the  maker  and  indorser,  it  may  be  discontinued  on  payment  of  costs 
as  to  one  defendant,  and  proceed  as  to  the  other.'*^  And  separate 
judgments  may  be  rendered  against  the  several  defendants  on  sepa- 
rate defenses  made  by  them."*®  Under  the  earlier  Tennessee  statute 
the  action  must  be  a  joint  one,  and  it  could  not  be  dismissed  as  to 
one  and  continued  against  the  other.'**  And  in  Mississippi  the 
action  cannot  be  dismissed  against  the  maker  and  proceed  against 
the  indorser."®  In  Michigan  a  judgment  cannot  be  entered  gener- 
ally in  an  action  against  several  parties  to  a  note,  where  the  return 
does  not  show  distinctly  what  defendants  were  served. '*^  But  if  a 
stranger,  indorsing  in  blank  before  the  payee,  is  sued  with  the  maker, 
protest  and  notice  of  dishonor  need  not  be  averred  as  against  him.''* 
In  Texas,  where  the  maker  dies  pending  a  suit  against  maker  and 
indorser,  judgment  may  be  entered  against  the  latter  without  joining 
the  representatives  of  the  maker,'*'  although  the  holder  cannot, 
in  that  state,  discontinue  his  suit  against  the  principal  debtor,  and 
take  judgment  against  the  indorser  or  surety,  unless  the  principal 
is  a  nonresident  or  is  insolvent."* 

Where  action  at  law  is  brought  jointly  against  maker  and  indorser, 
the  indorsers  are  not  necessary  parties  to  a  bill  in  equity  afterwards 
filed  to  subject  the  property  of  the  principal  debtor  to  an  execu- 

84B  Mix  v.  Bank,  Id.  521. 

846  Bartlett  v.  Byers,  35  Ga.  142. 

84  7  FuUer  v.  Van  Sohaick,  18  Wend.  (X.  Y.)  M7. 

«4  8Boyd  V.  Beaudiu,  54  Wis.  193,  11  N.  W.  521;  NeviU  v.  Hancock,  15 
Ark.  511.  But  a  joint  judgment  against  maker  and  indorser  is  satisfied  by 
a  payment  by  the  latter,  and  cannot  support  an  execution  afterwards  against 
the  maker.     Potvin  v.  Meyers,  27  Xeb.  749,  44  X.  W.  25. 

849  Holland  v.  Harris,  2  Sneed,  G8. 

850  Smith  V.  Crutcher,  27  Miss.  455. 
8B1  Sherman  v.  Talmer,  37  Mich.  509. 
852  Hardy  v.  White,  00  Ga.  454. 

8  53  Aldridge  v.  MardofT,  32  Tex.  204. 

854  Barnett  v.  Tayler,  30  Tex.  45.*^.  But  he  may  discontinue  against  drawer 
and  indorser,  and  take  Judgment  against  the  acceptor.  Young  t.  Davidson^ 
31  Tex.  153. 
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tion.*'*  And  no  costs  can  be  recovered  against  the  indorser  in  a 
bill  in  equity  filed  for  a  discovery  against  both  maker  and  indorser 
after  recovery  of  separate  judgments  at  law  against  them,  if  the 
complainant  knew,  or  had  reason  to  know,  that  the  maker  was 
solvent.®** 

But  under  many  of  the  statutes  providing  for  joint  action,  and 
not  expressly  including  guarantors,  such  an  action  will  not  lie 
against  maker,  indorser,  and  guarantor,"^^  or  against  maker  and 
guarantor  only,***  although  under  other  statutes  it  has  been  held 
that  the  guarantor  may  be  sued  jointly  with  the  maker.**® 

Plaintiff  and  Defendant  Identified. 

§  1671.  Where  the  maker  of  a  note  is  appointed  administrator  of 
the  payee,  an  action  will  lie  against  him  in  favor  of  a  subsequent 
holder,  since  the  title  to  the  note  and  the  liability  upon  it  are  no 
longer  in  the  same  person.®***  But,  where  the  payee  appoints  the 
maker  his  executor,  it  has  been  held  that  the  note  is  satisfied,  and 
the  executor  cannot  transfer  it,  so  as  to  enable    his  indorsee  to 

•85  First  Nat.  Bank  of  St.  Johns  v.  Tyler,  5.5  Mich.  297,  21  N.  W.  353. 

•5«  AusUn  v.  Flguelra,  7  Paige  (N.  Y.)  50. 

«5T  Miner  V.  Gaston,  2  HiU  (N.  Y.)  188.  But  the  rule  Is  otherwise  in  TEXAf?, 
Tooke  V.  Taylor,  31  Tex.  1.  And  as  to  an  IiTegular  indorser  before  delivery, 
see  i  84S,  supra;  Cawley  v.  Costello,  15  Hun  (X.  Y.)  303;  Wade  v.  Creighton, 
25  Or.  455.  36  Pac.  280. 

«5t  Allen  V.  Fosgate,  11  How.  Prac.  (N.  Y.)  218;  Mowery  v.  Mast,  9  Neb, 
445,  4  N.  W.  (50;  Graham  v.  Ringo,  (57  Mo.  324:  especially  where  the  guaranty 
is  by  a  separate  instrument.  Barton  v.  Spels,  5  Hun  (N.  Y.)  (50.  And  the  action 
will  lie  against  the  maker  after  dismissal  as  to  the  guarantor.  Phelps  v. 
Church,  (55  Mich.  231.  32  N.  W.  30. 

«5»Hendrix  v.  Fuller,  7  Kan.  331;  Whittenliall  v.  Korber,  12  Kan.  CIS; 
Gagan  v.  Stevens,  4  Utah,  348,  9  Pac.  70G;  Hammel  v.  Beardsley,  31  Minn. 
314,  17  X.  W.  858. 

neoByles,  Bills.  57;  Chit.  Bills,  GIO;  Xedhanfs  Case,  8  Coke,  135.  But 
the  maker,  after  being  appointed  administrator  of  the  payee,  and  having 
inventoried  the  note  as  a  debt  due  from  him  to  the  estate,  cannot  be  sued  on 
the  note  by  an  administrator  of  the  payee  appointed  in  another  state.  Stevens 
V.  Gaylord,  11  Mass.  255.  And  where  the  note  was  delivered  by  tlie  deci'iispd 
to  A.  without  indorsement,  and  the  maker  afterwards  became  the  payee's 
administrator,  equity  wlU  compel  an  indorsement  by  him  as  administrator,. 

* 

and  payment  by  him  as  maker.    Hodge  v.  Cole,  140  Mass.  IIG,  2  X.  K.  774. 
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bring  suit  upon  it  against  him  as  maker.®*^  So,  where  the  payee  is 
one  of  the  makers,  he  cannot  sue  the  other  makers,  as  he  is  jointly 
liable  with  them.®^^  And  if  a  note  is  made  by  A.  to  his  firm,  A., 
B.  &  C,  and  they  indorse  it  to  C,  D.,  and  E.,  the  indorsees  cannot  sue 
B.  as  indorser^  since  one  of  their  number,  0.,  is  jointly  liable  with 
jijjjj  863  pqj.  ^Yie  same  reason,  where  a  bill  is  drawn  by  a  partner 
upon  his  firm,  and  accepted  by  them  as  a  firm,  he  cannot  afterwards 
bring  suit  against  them  as  acceptors.^®*  But  the  payee  of  a  note 
may  sue  the  makers,  although  they  have  an  interest  in  common  as 
members  of  the  same  company.®***  So,  on  a  joint  and  several  note 
by  A.  and  B.  to  B.  and  C,  the  payees  may  sue  A.  on  his  several 
liability.*** 

Where  one  who  has  become  liable  on  a  bill  or  note  afterwards 
regains  possession  of  it,  he  cannot  bring  suit  against  intervening 
parties,  to  whom  he  would  be  liable  again  on  his  earlier  under- 
taking.^*^ So,  where  the  purchaser  under  a  second  indorsement  is 
liable  upon  the  first  indorsement  as  a  partner,  he  cannot  sue  the 
second  indorser.***  But  if  the  holder  is  not  liable  to  the  second 
indorsers,  although  he  has  previously  indorsed  the  paper  himself, 
he  may  bring  suit  against  them.***^  Thus,  if  a  note  payable  to  the 
firm  of  A.  &  B.  is  indorsed  on  their  dissolution  to  B.,  as  part  of  his 
share  of  the  assets,  and  is  afterwards  indorsed  by  him  to  C,  and  by 

«•!  Chit.  Bills.  610;   Freakley  v.  Fox,  9  Bam.  &  0.  130,  4  Man.  &  R.  18. 

862  Byles,  Bills,  42;  Moffat  v.  Van  Mlllengen,  2  Bos.  &  P.  124,  note;  Moore 
T.  Denslow,  14  Conn.  235.  But  in  KENTUCKY  such  note  has  been  held  to 
be  that  of  the  other  makers  only,  and  may  be  so  sued,  Morrison  v.  Stock- 
weU's  Adm'rs,  9  Dana  (Ky.)  172;  especially  where  the  plaintiff  signed  It  with 
his  CD-maker  as  executors  of  another  person,  AUin  v.  Shadburne,  1  Dana  (Ky.) 
68. 

808  Mainwaring  v.  Newman,  2  Bos.  &  P.  120. 

««4  Neale  v.  Turton,  4  Bing.  149,  12  Moore,  3G5. 

865  Van  Ness  v.  Forrest,  8  Cranch,  30. 

86  6  Beecham  v.  Smith,  El.,  Bl.  &  El.  442.  But  see.  contra.  In  the  case  of  a 
Joint  and  several. note  under  seal,  Glenn  v.  Sims,  1  Rich.  Law  (S.  C.)  34. 

86  7  Byles,  Bills,  157;  Chit.  Bills,  607;  2  Daniel,  Neg.  Inst.  237;  Bishop 
V.  Hayward,  4  Term  R.  470;  Britten  v.  Webb,  2  Barn.  &  C.  483,  3  Dowl.  & 
R.  650. 

868  Decreet  v.  Burt,  7  Cush.  (^lass.)  551. 

866  Byles,  Bins,  158;  2  Daniel.  Neg.  Inst.  237;  Wilders  v.  Stevens,  15 
Mees.  &  W.  208;  Williams  t.  Clarke,  16  Mees.  &  W.  834;  Morris  t.  Walker, 
15  Q.  B.  589. 
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G.  back  to  A.,  for  the  purchase  of  A.'s  interest  in  the  firm,  A.  may 
bring  suit  against  B.  as  indorser,  although  apparently  liable  with  B. 
on  the  prior  firm  indorsement*^® 


Action  against  Stranger. 

§  1672.  In  general,  only  those  named  in  the  instrument  as  parties 
are  liable  to  be  sued  upon  it.  But,  where  a  third  party  makes  a 
valid  promise  to  pay  a  bill,  he  may  afterwards  be  sued  on  such 
promise  by  a  subsequent  party  who  takes  up  the  bill  at  its  matu- 
rity."'* But  no  liability,  implied  from  funds  in  hand,  will  generally 
be  sufficient  without  an  express  promise  on  the  defendant's  part,*"'' 
Thus,  where  a  party  receives  money  for  the  purpose  of  taking  up  a 
bill,  and  offers  to  do  so,  shortly  after  its  maturity,  and  after  it  had 
been  already  returned  by  the  holder  to  his  indorser,  the  holder  cannot 
regain  possession  of  the  bill,  and  look  to  such  party  for  its  pay- 
ment.*'*  And  where  one  guaranties  a  bill  to  the  acceptor,  and  the 
acceptor,  drawer,  and  guarantor  all  become  bankrupt,  a  later  holder, 
who  has  discounted  the  bill,  on  being  informed  of  the  guaranty,  but 
without  notice  either  to  the  acceptor  or  the  guarantor,  cannot  prove 
his  claim  as  a  creditor  against  the  guarantor's  estate.®'*  So,  one 
who  guaranties  a  note  upon  a  separate  paper  cannot  be  sued  by  the 
^subsequent  holder  of  the  note.*''  In  like  manner,  parties  through 
whose  hands  a  note  has  passed  by  mere  delivery  need  not  be  made 
defendants  in  an  action  upon  the  note.*'* 

But  one  who  obtains  the  credit,  although  a  mere  agent  for  another, 
is  liable  according  to  the  form  of  his  undertaking.*"  And  where 
the  agent  makes  the  note  in  his  own  name,  without  disclosing  his 

870  Hubbard  v.  Matthews,  54  N.  Y.  43. 

«"i  Chit.  Bins,  569;  Potter  v.  Rayworth,  13  East,  417;  Barlow  T.  Myers, 
04  \.  Y.  41. 

"swedlake  v.  Hurley,  1  Cromp.  &  J.  83;  Williams  v.  Everett,  14  East 
582;  Grant  v.  Austen,  3  Price,  58.  See,  too,  Brind  v,  Hampshire,  1  Mees.  & 
W.  365. 

57  3  Chit.  Bins,  361;  Stewart  v.  Fry,  1  Moore,  74,  7  Taunt.  339. 

•7*  Ex  parte  Stephens,  3  Ch.  App.  753. 

"B  McLaren  v.  Watson,  20  Wend.  (N.  Y.)  425. 

•TCRUey  V.  Schawaclcer,  50  Ind.  592. 

«"  Orr  V.  Union  Bank,  1  Macq.  513. 
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principal,  he  alone  is  liable  on  it.'^*  And  an  action  will  not  lie 
against  one  as  maker  who  does  not  apiiear  as  such  on  the  face  of 
the  paper,  without  proof  that  he  was  actually  such,  and  used  or 
recognized  the  name  signed  as  his.^^°  But  an  acknowledgment  that 
he  was  responsible  for  the  note,  although  the  purchaser  takes  it  on 
the  faith  of  such  acknowledgment,  is  not  an  acknowledgment  of  the 
signature  or  the  note  as  his.®*®  So,  the  widow  and  heirs  of  B.  will 
not  be  liable  on  a  note  signed  by  "A.,  Attorney  of  Estate  of  B."**^ 
But  where  money  is  loaned  to  an  agent  for  the  business  of  a  firm,  and 
is  so  used,  and  a  bill  is  drawn  by  the  agent  in  the  name  of  one 
partner,  the  firm  may  be  liable  on  the  money  counts,  although  not 
liable  on  the  bill.®^^  If,  however,  goods  are  sold  to  a  corporation, 
and  the  note  of  an  agent  taken  in  payment,  and  judgment  is  recov- 
ered on  it  against  the  agent,  it  will  be  a  bar  to  further  suit  against 
the  corporation.*®'  So,  too,  if  the  agent  has  charged  the  amount 
to  his  principal,  and  the  note  has  been  proved  by  the  holder  against 
the  insolvent  agent,  and  a  dividend  received  on  it  from  his  estate.^*** 

87  8Cragin  v.  Lovell,  100  U.  S.  11>4,  3  Sup.  Ct.  132.  Thus,  the  president  of 
a  corporation  has  been  held  individually  liable  on  a  note  signed  by  him  in  the 
corporate  name,  with  his  own  name  added  below  with  the  suffix  **Pres.," 
Heflfner  v.  Brownell  (Iowa)  31  N.  W.  iUl;  while  the  corporation  has  been  held 
on  a  note  signed  by  the  president  and  secretary  in  their  official  names. 
Farmers'  &  Mechanics'  Bank  v.  Colby,  04  Cal.  352,  28  Pac.  118.  So,  A., 
B.,  and  C.  are  liable  as  acceptors  on  a  bill  drawn  upon  them,  and  accepted 
by  A.  in  his  own  name,  by  authority  of  B.  and  C.  Jenkins  v.  Morris,  K; 
Mees.  &  W.  877.  For  a  full  discussion  of  the  liability  of  principal  or  agenjt, 
respectively,  as  determined  by  the  manner  of  execution,  see  8  131  et  seq., 
Bupnu 

87  9  Keck  V.  Brewing  Co.,  22  Mo.  App.  187. 

•80  Bolles  V.  Walton,  2  E.  D.  Smith  (X.  Y.)  164. 
881  Merchants'  Bank  v.  Hayes,  7  Hun  (N.  Y.)  530. 

88  2  Allen  V.  Coit,  6  Hill  (N.  Y.)  318. 

8  88  Bradlee  v.  Glass  Manufactory.  10  Pick.  (Mass.)  347.  But  see,  where  the 
note  was  signed  *'A.  B.,  treasurer  of  the  H.  G.  Co.,"  McClure  v.  Livermore,. 
78  Me.  31X),  0  Atl.  11,  and  7  East.  Rt^p.  258. 

884  Bedford  Commercial  Ins.  Co.  v.  Covell,  8  Mete.  (Mass.)  442. 
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Forms  of  Action— Summary  Proceedings. 

1674. 

Action  of  "Debt." 

1675. 

Collateral—Parties  Entitled. 

1676. 

Sale  of. 

1677. 

Action  of. 

1678. 

Diligence. 

1679. 

Trover— Parties  to. 

1680. 

Against  Agent— Wrongful  Taker. 

1681. 

Against  Indorsee. 

1682. 

For  Lost  Bills. 

1683. 

Against  Bona  Fide  Holder. 

1681. 

Damages. 

1685. 

Equity— General  Principles. 

16S6. 

Beform  and  Cancellation  of  Bills. 

1687. 

Injunction  against  Issue  or  Transfer. 

1688. 

Injunction  against  Suit. 

1690. 

Bill  for  Discovery. 

Forms  of  Action — Summary  Proceedings. 

S  1673.  The  forms  of  action  vary  materially  in  the  different  states^ 
and  are  regulated  by  the  local  practice.  When  a  bill  is  dishonored, 
the  owner  may  ordinarily  bring  his  suit  either  on  the  bill  itself  or 
on  the  original  consideration,  or  both  counts  may  be  joined  in  one  ac- 
tion.^ In  general,  it  is  advisable  that  the  suit  be  brought  on  the 
bill,  sinee  the  plaintiff  must  otherwise  not  only  prove  the  considera- 

1  Byles,  BIUs,  420;  2  Edw.  Bills  &  N.  §  933;  2  Pars.  Notes  &  B.  430.  But  in 
tbe  latter  case  there  must  be  a  privity  of  contract  between  the  parties.  12 
Edw.  Bills  &  N.  S  834. 
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tion,  but  disprove  the  payment  of  the  bill  given  for  it.*  Where  the 
surrender  of  a  note  has  been  procured  by  the  maker's  fraud,  the 
holder  may  sue  upon  the  tort,  or  waive  the  tort  and  sue  for  money 
had  and  received.*  If  several  actions  are  brought  by  one  holder 
of  different  notes,  which  have  all  matured  before  suit  brought,  they 
will  not  be  consolidated  under  the  old  practice  at  common  law,  and 
in  the  absence  of  any  rule  of  court  to  that  effect.*  But  under  the 
present  English  practice  the  plaintiff  is  entitled  in  such  case  to  the 
costs  in  one  suit  only." 

In  general,  the  procedure  upon  bills  and  notes  is  of  a  sum- 
mary character  in  most  foreign  countries.  In  Great  Britain  sum- 
mary proceedings  were  provided  for  in  1855,  if  brought  within  six 
months  after  maturity  of  the  paper;  and  the  holder  may  "at  once 
sign  final  judgment,"  not  exceeding  the  amount  indorsed  on  the  writ, 
with  interest  and  costs,  on  proof  of  personal  service,  the  defendant 
being  let  in  to  defend,  within  12  days  after  service  of  the  writ,  on 
payment  into  court  of  the  sum  named,  or  affidavit  of  satisfactory 
defense,  and  on  such  terms  as  the  court  may  judge  fit*  This  act  has 
been  held  to  apply  to  checks  "^  and  to  demand  notes  (the  term  of  six 
months  running  from  the  date  of  the  note),"  but  not  to  a  promise  to 
pay  in  installments,  maturing  on  default  of  any  payment,  with  a 
provision  that  indulgence  to  one  party  shall  not  prejudice  proceed- 
ings against  another.* 

Action  of  **Debt.** 

§  1674.  At  common  law,  an  action  of  "debt"  may  be  brought  by 
the  payee  of  a  note  against  the  maker,^®  or  by  the  drawer  against 

2  Byles,  Bills.  420;  2  Pars.  Notes  &  B.  436;  Hebden  v.  Hartsink,  4  Esp.  46; 
Bishop  V.  Rowe,  3  Maule  &  S.  362. 

8  Penobscot  R.  Co.  v.  Mayo,  67  Me.  470. 

*  Bank  of  Alexandria  v.  Young,  1  Cranch,  C.  C.  458,  Fed.  Cas.  No.  857. 
B  Jackson  v.  Freeman,  20  Wkly.  Rep.  683. 

6  18  &  19  Vict  c.  67,  §  1. 

7  Rochford  v.  Daniel,  1  Fost.  &  F.  602;  Eyre  v.  Waller,  5  Hurl.  &  N.  400. 

•  Maltby  v.  Murrells,  5  Hurl.  &  N.  813. 

»  Kirkwood  t.  Smith  [1896]  1  Q.  B.  582. 

10  Byles,  Bills,  88;  Chit.  Bills,  773;  Bishop  v.  Young,  2  Bos.  &  P.  78,  if  ex- 
pressed to  be  for  "value  received."    So.  without  such  expression.    Hatch  v. 
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the  acceptor  of  a  bill  purporting  to  be  for  value  received/^  or 
against  the  drawer  of  such  a  bill  by  the  payee,^*  or  by  a  remote 
indorsee,  striking  out  intermediate  indorsements.^*  But  debt  cannot 
be  brought  on  a  note  payable  in  installments  until  the  whole  has 
become  due/*  nor  on  a  collateral  undertaking  to  pay  the  debt  of 
another  person,"  nor  against  the  acceptor  of  a  bill  in  favor  of  the 
payee,*'  or  of  an  indorsee.*^ 

The  most  usual  remedy,  however,  at  common  law,  and,  indeed, 
the.  only  remedy  formerly  available  against  remote  parties,  was  by 
action  of  "assumpsit."  **  This  action  may  be  brought  by  an  indorsee 
against  his  inmiediate  indorser.**  So,  it  may  be  brought  against  a 
corporation  on  a  note  executed  for  it  by  its  agent.^®  And  in  Massa- 
chusetts assumpsit  lies  on  a  note  signed  with  a  scroll,  although 
where  it  was  made  the  scroll  was  a  lawful  seal.^* 

Trayes,  11  Adol.  &  E.  702.    And  such  action  lies  against  the  maker*s  executor. 
Childress  v.  Emory,  8  Wheat.  642. 

11  Chit.  BiUs,  774;  Priddy  v.  Henbrey,  1  Barn.  &  C.  674,  3  Dowl.  &  R.  16.^). 
Or  by  the  payee  or  Indorsee  of  such  bill.  Baborg  v.  Peyton,  2  Wheat.  385. 
So,  in  Virginia,  by  the  indorsee  of  an  inland  bill  against  the  acceptor.  Vowell 
V.  Alexander,  1  Cranch,  C.  C.  33,  Fed.  Cas.  No.  17,017.  In  Virginia  and  West 
Virginia  the  statute  provides  for  an  action  of  debt  on  anv  note  or  writing,— 
VIRGINIA  (Code,  f  285);  whether  sealed  or  not  WEST  VIRGINIA  (Code, 
c.  99.  §  10). 

12  Chit.  Bills,  774;  Hodges  v.  Steward,  Skin.  346.  So,  where  the  drawer  was 
payee  and  first  indorser,  and  the  action  was  brought  by  his  immediate  indorsee. 
Stratton  v.  Hill,  3  Price,  253,  2  Chit.  126.  And  the  averment  of  a  promise  by 
the  drawer  after  dishonor  is  surplusage,  in  a  suit  by  the  payee  of  a  check 
against  the  drawer.     Slmpkins  v.  Pothecary,  5  Exch.  253. 

i«  Home  V.  Semple,  3  McLean,  150,  Fed.  Cas.  No.  6,G58. 

14  Rudder  v.  Price,  1  H.  Bl.  548. 

15  Purslow  V.  Bailey,  2  Ld.  Raym.  1040;   Hodsden  v.  Harridge,  2  Sannd.  61. 
i«  Chit  Bills,  774;   Simmonds  v.  Parminter,  1  Wils.  185;  Browne  v.  London, 

1  Mod.  285,  1  Freem.  14. 

IT  aoves  V.  Williams,  3  Bing.  N.  C.  868,  5  Scott,  68. 

18  Chit  Bins,  534.  But  "debt"  lies  by  an  Indorsee  against  the  maker. 
Willmarth  v.  Qrawford,  10  Wend.  (N.  Y.)  343.  Or  against  his  immediate  in- 
dorser. Stratton  v.  Hill,  3  Price,  253.  Or  a  remote  Indorser.  Onondaga  Co. 
Bank  v.  Bates,  3  Hill  (N.  Y.)  53. 

i»  CampbeU  t.  Jordan,  Hempst.  534,  Fed.  Cas.  No.  2,362. 

ao  Proctor  v.  Webber,  1  D.  Chip.  (Vt)  371* 

SI  McQees  y.  Burt,  5  Mete.  19& 
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Collateral — ^Parties  Entitled. 

§  1675.  The  indorsement  of  a  note  generally  carries  with  it  a 
collateral  mortgage  or  other  security  without  formal  assignment 
of  the  collateral.^*  If  property  is  conveyed  to  a  trustee  to  secure 
three  notes,  and  two  of  them  are  transferred,  the  indorsee  may  fore- 
close the  trust  deed,  or  compel  its  foreclosure.^^  And,  if  a  mortgage 
secures  several  notes,  the  decree  mav  include  those  that  have  ma- 
tured  after  suit  begun,  but  before  decree.**  Where  an  arcommoda- 
tion  acceptance  is  secured  by  the  drawer's  trust  deed  and  by  certain 
notes  representing  another  debt  also,  the.  holder  of  the  bill  may  resort 
to  the  trust  deed,  if  the  notes  have  not  been  transferred  by  him  to  a 
bona  fide  holder.* '^  But  where  collateral  is  given  to  an  indorser  for 
his  personal  indemnity,  it  will  not  inure  to  the  benefit  of  an  accom- 
modation acceptor,*®  and  such  collateral  will  not  be  enforced  in  equi- 

22  Scott  V.  Turner,  15  La.  Ann.  34G;  Mapps  v.  Sharpe,  32  IH.  13;  Adler  v. 
Sargent,  109  Cal.  42.  41  Pao.  799:  Kernohan  v.  Manss.  ^\  Ohio  St.  118,  41  N. 
E.  258.  And  see  §§  731-733,  supra.  Mere  delivery  of  the  mortgage  is  suffi- 
cient. Green  v.  Hart,  1  Johns.  (N.  Y.)  580.  See,  too,  §  1571,  supra,  as  to  re- 
newal of  note  secured. 

2  8  Sargent  v.  Howe,  21  lU.  148.  But  property  held  in  trust  for  several  notes 
cannot  be  transferred  to  one  cestui  que  trust  to  the  prejudice  of  the  others. 
Webster  v.  Mitchell,  22  Fed.  8G0.  In  general,  such  collateral  belongs  to  all 
the  notes  secured  pro  rata,  irrespective  of  possession  of  the  collateral.  Lewis 
V.  Farrell,  51  Conn.  216.  Or  of  priority  in  maturity.  Jennings  v.  Moore,  83 
Mich.  233,  47  N.  W.  127;  Shields  v.  Dyer,  8(5  Tenn.  41,  5  S.  W.  439.  Or  in 
Judgment  recovered.  Aaron  v.  Warner,  (52  ^liss.  370.  And  see  §  150G,  supra. 
But  he  takes  subject  to  the  agreement  as  to  priorities  made  before  transfer  to 
him.     Nashville  Trust  Co.  v.  Smythe,  94  Tenn.  513,  29  S.  W.  903. 

24  Williams  v.  Creswell,  51  Miss.  817. 

2B  Toulmin  v.  Hamilton,  7  Ala.  302.  But  tlie  indorsee  is  not  entitled  to  col- 
lateral given  the  acceptor,  as  against  a  bona  fide  purchaser  of  the  land  after 
release  by  the  drawer.  St.  Louis  Bldg.  &  Sav.  Ass'n  v.  Clarlc,  3G  Mo.  601.  In 
like  manner,  collateral  given  to  a  suret.v  by  the  principal  debtor  may  be 
reached  by  the  holder,  by  a  bill  in  equity.  Merchants'  &  Manufacturers'  Nat. 
Bank  of  Middletown  v.  Cummings,  79  Hun.  397,  29  N.  Y.  Supp.J82. 

26  Cooper  V.  Tlatt,  39  Pa.  St  528.  But  if  the  indorser  of  a  note,  who  is  a 
surety  for  the  maker,  pays  the  note,  and  afterwards  surrenders  collateral  re- 
ceived by  him  from  the  principal  maker  for  his  indemnit.v,  he  will  discharge 
pro  tanto  a  co-maker  who  was  also  surety  for  the  same  principal.  Kirkpatrick 
V.  Howk,  80  Ul.  122. 
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tj  in  favor  of  the  holder  of  a  bill  until  ordinary  remedies  are  ex- 
hausted.*^ Where  a  bill  of  lading  is  attached  to  a  bill  of  exchange, 
the  drawee  is  entitled  to  it  on  acceptance,  and  the  holder  cannot  re- 
fuse to  deliver  it  until  payment,  and  protest  the  bill  for  nonaccept- 
ance  on  the  drawee's  refusal  to  accept  without  it.** 

In  like  manner,  a  collateral  vendor's  lien  goes  with  the  transfer  of 
a  note,  and  may  be  enforced  by  the  assignee.**  And  in  Mississippi, 
if  a  note  is  made  for  the  purchase  of  land,  an  assignee  of  the  note 
may  sue  for  performance  of  the  contract  of  sale.'**  But  where  a  note 
is  given  for  a  sewing  machine,  the  right  of  property  being  reserved 
in  the  payee  until  the  note  is  paid,  transfer  of  the  note  will  not  enable 
an  indorsee  to  bring  replevin  for  the  machine  on  noni^yment  of  the 
note,'*  although  it  may  prevent  the  payee  from  bringing  trover 
against  a  third  party  for  the  machine.'* 

2  7  Ohio  Life  Insurance  &  Trust  Co.  v.  Rceder,  18  Ohio,  35.  But  whore  the 
maker  becomes  banlcrupt,  a  collateral  mortgage  given  by  him  to  his  surety 
will  inure  in  equity  to  the  payee.  Barton  v.  Croydon,  (53  N.  H.  417.  But  if 
the  maker  gives  a  mortgage  to  an  indorser  for  his  indemnity,  it  will  be  dis- 
charged if  the  indorser  is  discharged  by  the  holder's  lache«,  and  a  subsequent 
purchaser  will  have  no  claim  upon  it.  Peets  v.  Wilson,  19  La.  478.  On  the 
other  hand,  where  an  accommodation  indorsement  has  been  fraudulently  di- 
verted, and  used  as  collateral  by  the  maker,  the  indorser  is  entitled  to  have 
aU  payments  on  the  principal  debt  credited  on  the  collateral  note.  State  Sav. 
Bank  v.  Baker,  ttS  Va.  olO.  25  S.  E.  r»50. 

2»  Lanfear  v.  Blossman,  1  La.  Ann.  148.  And  see  §  1508,  supra.  If,  how- 
ever, the  drawee  refuses  to  accept  the  bill  of  excJiange,  the  holder  will  be  en- 
titled, as  against  him,  to  tlie  goods  consigned  by  the  negotiable  bill  of  lading 
attached.  Davenport  Nat.  Bank'v.  Homeyer,  45  Mo.  145.  And  a  bill  of  lading 
will  inure  to  the  holder  of  a  bill  of  exchange,  where  it  has  been  appropriated 
by  the  drawer  and  acceptor  to  that  purpose,  and  both  drawer  and  acceptor 
have  become  bankrupt,  although  the  holder  was  ignorant  of  such  appropria- 
tion.   Ex  parte  Dever,  53  Law  T.  (N.  S.)  131.    And  see  §  1507,  supra. 

2»  Sloan  V.  Campbell,  71  Mo.  387.  Especially,  if  expressly  reserved  In  the 
note.  Hobson  t.  Edwards,  57  Miss.  128.  And  see  f  732,  supra.  But  the  con- 
trary rule  has  been  laid  down  in  Tennessee.  Green  v.  Demoss,  10  Humph.  371, 
ererruling  Eskridge  v.  McClure,  2  Yerg.  &i.  And  in  Alabama  such  lien  does 
not  pass  if  the  note  is  transferred  by  the  vendor  without  personal  liability; 
and  in  that  case  a  court  of  equity  will  not  enforce  it  in  favor  of  the  assignee. 
Bankhead  v.  Owen,  60  Ala.  457;   Barnett  v.  Riser's  Ex'rs,  63  Ala.  347. 

30  Boyce  v.  Francis,  56  Miss.  573. 

>i  Domestic  Sewing  Mach.  Co.  v.  Arthurhultz,  63  Ind.  322. 

«>  Esty  V.  Graham,  46  N.  H.  169. 
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Sale  of  Collateral. 

§  1676.  The  power  of  sale  by  the  pledgee  is  under  well-estab- 
lished legal  restrictions.^^  And  where  collateral  is  delivered  to  the 
payee  of  a  note,  with  authority  to  pledge  it  for  certain  purposes, 
and  he  consents  to  a  sale  by  the  pledgee  without  notice  to  the  maker, 
he  will  be  charged  with  its  full  value  as  a  credit  on  the  note.'* 

In  general,  the  holder  of  collateral  must  collect  and  apply  the  pro- 
ceeds, and  cannot  transfer  the  collateral  without  an  express  power 
of  sale.'**  Any  sale  except  by  express  power  of  sale  or  statutory  pro- 
ceeding is  a  conversion,  and  acts  as  a  payment  up  to  its  full  value.®* 

But  where  a  debtor  receives  notice  that  the  creditor  is  about  to 
sell  the  collateral,  and  apply  the  proceeds  to  the  note,  and  makes 
no  reply  or  objection,  he  will  be  deemed  to  have  waived  further  no- 
tice of  sale.®^  If  the  i)ayee  of  a  note  surrenders  a  collateral  cer- 
tificate of  deposit  without  the  maker's  consent,  and  takes  a  note  and 
mortgage  from  the  bank  for  it,  it  will  be  a  conversion  of  the  collat- 
eral, and  render  the  payee  liable  to  the  maker  for  its  face,  although 

■ 

the  bank  had  already  suspended  when  the  certificate  was  given.®* 
But  the  burden  of  proof  is  on  the  party  who  alleges  that  the  collat- 
eral has  been  improperly  disposed  of.®® 

Collateral  for  a  note  may  be  applied  to  the  judgment  afterwards 
rendered  upon  it,*®  but  not  (as  against  the  pledgor's  assignee  in 

88  And  see  §  801  et  seq.,  supra.  In  California,  express  provision  for  col- 
lateral, and  its  sale,  may  be  contained  in  a  negotiable  instrument  Civ.  Code, 
§3002. 

«*  Washburn  v.  Pond,  2  Allen  (Mass.)  474. 

85  Richardson  v.  Ashby,  132  Mo.  238,  33  S.  W.  806. 

86  Richardson  v.  Ashby,  supra;  Paiily  v.  Wilson,  57  Fed.  548;  Gilliam  v. 
Davis,  7  Wash.  332,  35  Pac.  69.  So,  if  he  surrenders  the  collateral.  Haas  v. 
Bank,  41  Neb.  755,  60  N.  W.  85. 

87  Downer  v.  Whittier,  144  Mass.  448,  11  N.  E.  585.  So,  as  to  unreasonable 
place  of  sale.  Guinzburg  v.  H.  W.  Downs  Co.,  165  Mass.  467,  43  N.  E.  195. 
So,  a  full  and  express  power  of  sale  may  preclude  objection  as  to  unfavorable 
state  of  the  market.  Franklin  Nat.  Bank  v.  Newcombe,  1  App.  DlY.  294,  37  N. 
Y.  Supp.  271. 

88  Greenwald  v.  Metcalf,  28  Iowa,  363. 
8»  Vose  V.  Yulee,  4  Hun  (N.  Y.)  628b 

40  Jenkins  v.  Bank,  111  111.  462. 
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bankraptcjy  who  offers  to  give  up  the  note  originally  secured)  to 
other  debts  due  from  the  pledgor  to  the  pledgee  at  the  maturity  of 
the  note.**  On  the  other  hand,  a  purchaser  under  an  express  power 
to  sell  at  maturity  of  the  note  secured  cannot  be  required,  long 
afterwards,  to  return  the  collaterals  purchased  upon  an  offer  to  pay 
the  note." 

Action  on  Collateral. 

§  1677.  Where  a  note  is  secured  by  mortgage,  suit  may  be 
brought  on  the  note  alone.**  And  the  note  will  be  subject  to  equi- 
ties, as  though  it  were  not  secured.**  Suit  may  be  brought  on  the 
note  before  foreclosing  the  mortgage,**^  or  before  applying  other  col- 
lateral to  its  payment.*' 

The  maker  of  the  principal  note  cannot  require,  in  general,  that 
the  collateral  be  first  exhausted.*^  And  judgment  rendered  on  a  col- 
lateral mortgage  will  not,  in  general,  merge  the  note,*®  and  the 
holder  may  sue  upon  the  note  without  offering  to  release  or  return 

41  Hathaway  y.  Bank,  131  Mass.  14. 

«  Lewis  V.  Mott,  30  N.  Y.  395. 

«s  Lichty  y.  Mc>Iartiu,  11  Kan.  565.  If  the  collateral  Is  not  collected. 
Brewster  t.  Frazler,  32  Md.  302.  But  not  In  California,  Barbieri  t.  KameUi, 
84  Cal.  154,  23  Pac.  1086;  unless  the  security  is  of  no  value,  Bartlett  t.  Cot- 
Ue,  63  Cal.  366. 

**  Sprague  r.  Graham,  29  Me.  160. 

«s  Banta  v.  Wood,  32  Iowa,  469.  But  not  in  Minnesota.  Johnson  y.  Lewis^ 
13  Minn.  364  (GU.  337). 

4«  Lormer  y.  Bain,  14  Neb.  178,  15  N.  W.  323.  And  the  collateral  may  be 
applied  to  satisfy  a  judgment  on  the  note.  Fowle  v.  Child,  164  Mass.  210,  41 
N.  E.  291. 

*T  McKee  y.  Whitworth,  15  Wash.  536,  46  Pac.  1045.  But  see,  contra,  where 
his  signature  has  been  obtained  by  fraud  of  the  party  furnishing  the  collateral. 
Haas  y.  Bank,  41  Neb.  755,  60  N.  W.  85. 

«•  WUlson  v.  Binford,  81  Ind.  588;  Spence  y.  Insurance  Co.,  40  Ohio  St.  517. 
Or  bar  an  action  brought  to  recover  money  paid  to  an  attorney  to  take  up  the- 
note.  Nettleton  y.  Beach,  107  Mass.  499.  So,  Judgment  on  a  collateral  note. 
First  Nat  Bank  y.  Pinck  (Wis.)  76  N.  W.  608.  And,  conversely.  Judgment  on 
the  principal  note  is  no  bar  to  a  suit  on  the  collateral.  Black  v.  Reno,  59 
Fed.  917;  Bumham  v.  Windram,  164  Mass.  313,  41  N.  E.  305;  Waldrom  y. 
Zaeharie,  54  Tex.  503. 
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the  collateral.**    If  one  note  Is  given  as  collateral  for  another,  ac- 
tion may  be  brought  at  the  same  time  on*  both  notes."* 

It  is  the  duty  of  the  holder  to  collect  the  collateral  when  it  be- 
comes due.°*  He  may  bring  suit  on  it  without  first  demanding  pay- 
ment of  the  principal  debt,°^  and  before  the  maturity  of  the  principal 
note,*'*  or  before  action  on  such  note.°*  And  he  will  be  entitled 
to  the  costs  and  expenses  of  collecting  the  collateral. '^^ 


Diligence  as  to  Collateral. 

§  1678.  Where  collateral  is  received  without  any  special  agree- 
ment, the  party  receiving  it  is  liable  for  ordinary  diligence.*^*     If 

*»Hale  V.  Rider,  5  Cush.  (Mass.)  231;  Trotter  v.  Crockett,  2  Port  (Ala.)  401. 
'  So,  where  the  action  is  by  a  surety  against  his  principal.  Taylor  v.  Cheever, 
'  i>  Gray  (Mass.)  1-tC. 

BO  Lazier  v.  Nevin,  3  \V.  Va.  G22;  Corn  Exch.  Ins.  Co.  v.  Babeoek,  57  Barb. 
(N.  Y.)  231;-  Eastman  v.  Turman.  24  C:al.  379;  Turner  v.  Bank  (Kv.)  39  S. 
W.  425. 

81  LIshy  v.  O'Brien,  4  Watts  (Pa.)  141. 

B  2  Paine  v.  Furnas,  117  Mass.  290.  And  he  may  sue  on  a  bottomry  bond 
without  prosecuting  a  worthless  acceptance  given  for  the  same  debt  The 
Ariadne,  1  W.  Rob.  Adm.  411.  But  a  collateral  note,  given  as  indemnity 
against  a  breach  of  contract,  cannot  be  sued  until  after  the  damages  are  fixed 
by  a  Judgment  on  the  contract.  Rumney  v.  Colville,  51  Mich.  186,  16  N.  W. 
372.  And  see  Beiioni  v.  Freeborn,  63  N.  Y.  390.  But  this  is  not  true  of  a  col- 
lateral note  given  to  indemnify  the  accommodation  indorser  of  another  note 
against  his  UabUity.  Merchants'  &  Manufacturers'  Nat.  Bank  of  Middletown 
V.  Cumings.  149  N.  Y.  SCO,  44  N.  E.  173,  affirmed  in  79  Hun,  397.  29  N.  Y. 
Supp.  782. 

o«  Greenway  v.  Grain  Co.,  20  C.  C.  A.  330,  85  Fed.  536;  Seeley  v.  Wlck- 
^  Strom,  49  Neb.  730,  68  N.  W.  1017. 

54  Weihl,  Probasco  &  Co.  v.  Atlanta  Mfg.  Co.,  89  Ga.  297,  15  S.  E.  282;  Hap- 
good  V.  Wellington,  136  Mass.  217.  Especially  if  it  is  not  collectible.  Olvey 
'V.  Jackson,  106  Ind.  286,  4  N.  E.  149. 

e»  Cressman  v.  Whitall,  16  Neb.  592,  21  N.  W.  458;  Ludden  v.  Marsters,  16 
Neb.  654,  21  N.  W.  442. 

»«  Roberts  v.  Thompson,  14  Ohio  St.  1;  Lee  v.  Baldwin,  10  Ga.  20«;  Trotter 
V.  Crockett,  2  Port.  (Ala.)  401.  And  see  §  771,  supra.  His  negligence  consti- 
tutes a  defense,  and  discharges  tlie  debt  pro  tanto.  Rumsey  v.  Laidley,  W  W. 
Va.  721,  12  S.  E.  860;  First  Nat.  Bank  of  Ft.  Dodge  v.  O'Connell,  Si  Iowa. 
377,  51  N.  \V.  162.  He  cannot  let  the  collateral  become  outlawed.  North- 
western Nat.  Bank  v.  J.  Thompson  &  Sons  Mfg.  Co.,  17  C.  C.  A.  638,  71  Fed. 
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he  neglects  to  collect  a  dividend  declared  by  the  estate  of  the  bank- 
rupt drawer  of  a  collateral  bill,  and  refuses  to  return  the  bill  itself, 
he  will  be  liable  for  the  negligence."^  So,  if  a  note  is  given  as  col- 
lateral for  interest  accrued  on  a  certain  mortgage,  with  a  condition 
that  it  shall  not  be  collected  unless  the  mortgaged  property  proves 
deficient,  and  the  holder  becomes  administrator  of  the  maker,  it  is 
his  duty  to  exhaust  the  mortgage  security  first."* 

But  if  the  payee  of  a  note  fails  to  sell  collateral,  which  after- 
wards becomes  worthless,  it  will  not  discharge  the  maker."*^  So,  if 
he  delays  enforcing  a  collateral  mortgage,  and  it  depreciates  in  the 
meantime.*®  So,  it  is  no  defense  in  favor  of  a  surety  that  the  payee 
has  not  enforced  a  collateral  lien  on  personal  property  which  was  not 
in  his  particular  care  or  custody;  ®^  or  even  that  the  surety  has  been 
injured  by  the  foreclosure  without  notice  to  him  of  a  small  mort- 
gage prior  to  the  collateral  mortgage,  relied  on  by  him.®*  So,  if  an 
accommodation  acceptance  is  given  on  the  faith  of  collateral  de- 
posited with  the  indorsee,  and  still  held  for  the  acceptor's  protec- 
tion, it  will  be  no  defense  for  the  acceptor  that  the  collateral  has  not 
been  collected.*'  And  the  holder  of  collateral  is  in  no  case  bound 
to  sue  upon  it,  where  it  is  certain  that  the  suit  would  be  ineffectual.** 
And  the  debtor  cannot  show  by  parol  evidence  that  a  collateral  mort- 
gage, on  which  nothing  was  realized,  was  worth  enough  at  the  time 
of  the  assignment,  where  he  has  waived  his  right  by  his  agreement 
with  the  assignee.* • 

113;  First  Nat.  Bank  of  Ft.  Dodge  v.  0*Connell,  supra;  Semple  &  Birge  Mfg. 
Co.  v.  Detwller,  30  Kan.  38(i,  2  Pac.  511. 

6T  Chllds  V.  CJorp,  1  Paine,  285,  Fed.  Cas.  No.  2,677. 

"  Nichols  T.  Smith,  42  Barb.  (N.  Y.)  381. 

B»  Granite  Bank  v.  Richardson,  7  Mete.  (Mass.)  407. 

•0  Willson  V.  Binford,  81  Ind.  588. 

•1  FiiHer  v.  Tomllnson,  58  Iowa,  111,  12  N.  W.  127. 

•a  Vance  v.  English,  78  Ind.  80. 

es  The  drawer  and  acceptor  being  both  insolvent  at  the  time  «f  the  indorse- 
ment Lee  Bank  v.  Kitching,  7  Bosw.  (N.  Y.)  664.  And  see  Fowler  v.  Bank, 
88  Ga.  20,  13  S.  E.  831. 

•4  Smith  y.  Felton,  85  Ind.  223.  And  the  collateral  need  not  be  returned 
before  action  against  the  principal  debtor.  Olvey  v.  Jackson,  106  Ind.  286,  4 
N.  E.  149. 

eo  Schmled  y.  Frank,  86  Ind.  250. 
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Trover — ^Between  What  Parties. 

§  1679.  An  action  of  trover  will  lie  for  a  bill  or  note,**  e.  g.  for 
a  note  unlawfully  taken  in  execution.*^  But  trover  will  not  lie  for 
a  note  because  of  illegal  consideration  merely.**  The  maker  of  a  ne- 
gotiable note  may  bring  suit  for  its  conversion  against  one  who  ob- 
tained it  without  legal  delivery,  and  wrongfully  negotiated  it  to  a 
bona  fide  holder;  **  or  against  a  wrongful  holder  who  has  collected 
the  note  by  suit.^*  So,  he  may  bring  trover  against  the  payee  for  a 
note  transferred  in  violation  of  the  condition  of  its  delivery,^  ^  or 
taken  without  permission  after  refusal  of  consideration  offered,^* 
or  withheld  by  him  after  it  is  paid.'*  And  one  of  two  joint  makers 
may  have  trover  against  the  other  for  holding  the  note  outstanding 
after  it  has  been  paid;'*  and  a  like  action  may  be  brought  by 
an  accommodation  maker  against  the  party  accommodated,  who  has 
taken  up  and  holds  the  note.'*  And  the  payment  of  a  judgment 
in  trover  vests  the  title  to  the  note  in  the  defendant.'* 

So,  trover  lies  for  a  note  delivered  as  collateral,  to  be  returned 
on  certain  conditions,  which  have  been  performed."    And  the  maker 

••Byles,  Bills,  412;  Davis  v.  Funk,  39  Pa.  St.  243;  Thomson  v.  Gortner,  73 
Md.  474,  21  Atl.  371.  Or  for  a  coupon  bond.  Merchants*  &  Planters'  Nat. 
Bank  v.  Trustees  Masonic  Ilall,  G2  Ga.  271.  And  the  payee's  executor  is  prima 
facie  entitled  to  recover  against  a  holder  without  indorsement  Tuttle  v. 
Becker,  47  Iowa,  486. 

•7  Ingalls  V.  Lord,  1  Cow.  (N.  Y.)  240. 

•8  MorriU  v.  Goodenow,  65  Me.  178. 

«»  Decker  v.  Mathews,  12  N.  Y.  313. 

'0  Rushin  V.  Tharpe,  88  Ga.  779,  15  S.  B.  830,  although  the  lawful  owner 
knew  of  the  suit. 

Ti  Brown  v.  St.  Charles,  66  Mich.  71,  32  N.  W.  926. 

T2  Vancleave  v.  Beach,  110  Ind.  2G9,  11  N.  E.  228. 

T8  Stone  V.  Clough,  41  N.  H.  290;  Inhabitants  of  Otisfield  v.  Mayberry,  63 
Me.  197.  But  not  where  the  holder  claims  that  the  note  is  not  paid.  Pierce 
V.  Gilson,  9  Vt  216. 

7*  Spencer  v.  Dearth,  43  Vt.  98. 

T  ft  Park  V.  McDanlels,  37  Vt.  594. 

T«  Haas  V.  Sackett,  40  Minn.  53,  41  N.  W.  237.  But  not  the  mere  recovery 
of  Judgment.  Union  Pac.  By.  Co.  v.  Schiff.  78  Fed.  216.  But  see  contra.  In 
s.ame  case,  Dietz  v.  Field,  10  App.  Div.  425,  41  N.  Y.  Supp.  1087. 

7T  Bobbins  v.  Packard,  31  Vt.  570;  Stone  v.  Clough,  41  N.  H.  290.  So,  the 
bankrupt  maker's  assignee  may  have  trover  for  a  note  held  by  the  defendant 
(2388) 
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of  a  note  may  bring  trover  against  the  payee,  who  has  fraudulently 
transferred  the  note  after  failure  of  the  consideration,  even  though 
the  maker  had  paid  the  indorsee  and  recovered  possession  of  the 
note  J®  Where  two  holders  in  common  indorse  the  note  for  collec- 
tion, and  one  afterwards  obtains  and  holds  possession  against  the 
other,  trover  will  lie.'®  So,  an  infant  may  recover  in  trover  a  note 
unlawfully  pledged  by  his  guardian,  the  pledgee  having  notice  of  the 
restricted  character  of  the  pledgor's  title.*® 

But  trover  will  not  lie  in  favor  of  the  assignee  of  a  bankrupt 
drawer  of  a  check  against  a  creditor  who  has  received  the  check, 
and  obtained  payment  upon  it.*^  The  donee  of  a  note  causa  mortis 
may,  however,  recover  it  in  trover  from  the  donor^s  executor,  after 
he  has  surrendered  it  to  him  under  protest.'*  And  where  a  note 
is  transferred  in  contemplation  of  a  proposed  partnership,  which  is 
afterwards  relinquished,  and  is  recalled  before  completed  delivery 
(in  halves,  through  the  mail),  the  maker  may  recover  against  the 
payee  in  trover  on  his  refusal  to  surrender  if 

Trover  against  Agent — ^Wrongfal  Taker. 

§  1680.  Trover  lies  against  a  common  carrier  for  the  loss  of  a 
draft,**  or  against  a  bailee  surrendering  it  for  cancellation  without 
authority,'"  or  against  the  payee,  intrusted  with  an  accommodation 
note  for  a  special  purpose,  and  fraudulently  diverting  it;'®    or 

in  trust  to  indemnify  a  third  party  against  his  suretyship  on  the  maker's  bond, 
after  tender  of  the  canceled  bond  to  the  defendant  Alsager  ▼,  Close,  10  Mees. 
Sc  W.  570. 

T»  Buck  V.  Kent,  3  Vt  90. 

T»  Lawatsch  v.  Cooney,  86  Hun,  546,  33  N.  Y.  Supp.  775. 

•0  Lee  V.  Boyd,  86  Ala.  283,  5  South.  489. 

*i  Mathew  v.  Slierwell,  2  Taunt  439.  Such  check  or  bill  not  amounting  to 
a  conversion  until  demand  and  refusal  to  refund  are  proved.  Jones  v.  Fort,  9 
Bam.  &  G.  764. 

82  Smith  V.  Maine,  25  Barb.  (N.  Y.)  33* 

»»  Smith  V.  Mundy,  3  m.  &  El.  22. 

•4  Zeigler  v.  Wells,  23  Cal.  179. 

»»  Hicks  V.  Lyle,  46  Mich.  488,  9  N.  W.  529. 

««  Hynes  v.  Patterson,  95  X.  Y.  1.  So,  where  the  note  was  given  to  the 
payee  for  goods  purchased,  and  he  afterwards  refused  to  deliver  the  goods  at 
the  price  agreed,  but  delivered  them  at  a  greater  price.  Powell  v.  Powell,  71 
N.  Y.  71,  reversing  3  Hun  (N.  Y.)  413. 
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§  1681  ACTION.  (Ch.  43 

against  an  agent  collecting  (and  entitled  to  part  of)  the  note,  but 
misappropriating  the  entire  proceeds.*^  So,  against  a  trustee  who 
has  disposed  of  the  paper  in  violation  of  his  trust,**®  although  the 
plaintiff  had  already  recovered  possession  of  the  note  from  the  in- 
dorsee.**  So,  trover  will  lie  against  an  agent  who  receives  a  note  to 
negotiate  and  pay  the  proceeds  to  the  principal,  but  turns  it  over 
to  another  agent,  by  whom  it  is  negotiated  and  misappropriated.*® 
The  pledgee  of  a  note  may  have  trover  against  any  one  who  car- 
ries it  off  surreptitiously.*^  And  where  such  wrongful  taker  has  ob- 
tained judgment  on  the  note,  the  owner  may  sue  him  in  trover,  or 
in  assumpsit  for  money  had  and  received.®^  If  the  depositary  of  a 
note,  although  himself  the  maker,  wrongfully  withholds  it  from  the 
owner,  the  suit  should  be  in  trover,  and  not  in  assumpsit.*'  And,  if 
the  maker  has  obtained  it  by  fraud,  the  holder  may  bring  an  ac- 
tion of  trover  for  it.** 


Trover  against  Indorsee. 

§  1681.  Trover  will  lie  in  favor  of  the  payee  or  acceptor  against 
a  holder,  to  whom  the  bill  has  been  transferred  by  the  plaintiff's 
agent  without  even  apparent  authority.*'*  So,  an  accommodation 
acceptor  may,  in  trover,  recover  an  acceptance  fraudulently  obtained 

87  Boyle  V.  Levings,  28  111.  314. 

•8  Badger  v.  Hatch,  71  Me.  562;   Haas  v.  Sackett,  40  Minn.  53,  41  N.  W.  237. 

8»  Murray  v.  Burling,  10  Johns.  (N.  Y.)  172.  Or  though  the  maker  Is  insol- 
vent. Pratt  V.  Boyd,  17  Ind.  232.  If  the  agent  has  collected  the  note,  he  may 
be  sued  for  money  had  and  received.    Hodges  v.  Lathrop,  1  Sandf.  (N.  Y.)  40. 

80  Laverty  v.  Snethen,  OS  N.  Y.  528.  But  see  H.  S.  Benjamin  Wagon  & 
Carriage  Co.  v.  Merchants*  Exch.  Bank,  G3  Wis.  470,  23  N.  W.  592. 

•1  Though  he  held  subject  to  a  prior  pledge,  and  the  pledgee  had  recovered 
the  amount  due  him.  Knight  v.  Legh,  4  Bing.  589.  And  it  is  not  necessary 
that  the  plaintiff  should  have  had  actual  possession  of  the  note,  if  he  is  en- 
titled to  it.     Nlninger  v.  Banning,  7  Minn.  274  (Gil.  210). 

82  Robertson  v.  Dunn,  87  N.  C.  191. 

88  Tucker  v.  Jewett,  32  Conn.  503. 

84  Thayer  v.  Mauley,  73  N.  Y.  305,  8  Hun  (N.  Y.)  551;  Boyer  v.  Fenn.  18 
Misc.  Rep.  607,  43  N.  Y.  Supp.  50C.  But  he  could  not  bring  replevin  for  a 
note  obtained  by  duress.    Olson  v.  Thompson,  6  Okl.  74,  48  Pac.  184. 

8B  Byles,  Bills,  412;  Cranch  v.  White,  1  Bing.  N.  C.  414;  Wilcox  v.  Turner, 
4C  Ga.  218. 
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Ch.  43)  TROVER   FOR  LOST  BILLS.  §  1682 

by  the  drawer,  and  pledged  to  one  having  notice  of  the  fraud.  ••^ 
So,  trover  lies  for  a  bill  fraudulently  negotiated  by  an  agent  against 
one  who  purchased  it  after  maturity,®^  or  who  obtained  it  under 
a  blank  indorsement,  but  without  valuable  consideration,®*  or  under 
a  restrictive  indorsement  "for  account  of"  the  plaintiff/*  or  as  se- 
curity for  a  usurious  loan.^®* 

Trover  for  Lost  Bills. 

§  1682.  The  legal  owner  of  a  lost  bill  may  have  an  action  of 
trover  against  the  finder*,^®*  or  against  a  purchaser  with  notice.*®* 
So,  too,  for  lost  bank  notes,^®'  or  a  lost  check.*®*  So,  the  owner  and 
payee  of  a  check  may  recover  bank  notes  paid  for  it  by  the  drawee^ 
without  proving  to  whom  they  were  paid,  against  one  who  admits 
himself  to  be  a  finder  of  the  notes.*®"  In  like  manner,  an  action  of 
trover  lies,  without  previous  demand  and  refusal,  against  one  who 
possesses  himself  improperly  of  a  bill  stolen  from  the  plaintiff,*®* 
or  against  one  who  receives  payment,  even  in  good  faith,  of  such 
stolen  bill,  under  a  forged  indorsement.*®^ 

•«  Smith  v.  De  Witts,  6  Dowl.  &  R.  120;  Evans  v.  Kyrtier,  1  Bam.  &  AdoL 
52a 

»7  Goggerley  v.  Cuthbert,  2  Bos.  &  P.  (N.  S.)  170.  So,  for  stolen  United 
States  treasury  notes.  Vermilye  v.  Express  Co.,  21  Wall.  138.  So,  against  a 
pivchaser  after  matarity  from  a  pledgee  who  transferred  the  bill  fraudulently 
after  payment  of  the  debt  secured.  Wood  v.  McKean,  04  Iowa,  16,  19  N.  W. 
817.  Or  against  the  purchaser  after  maturity  of  a  note  which  had  been  lost 
and  was  not  Indorsed.    Weathered  v.  Smith,  9  Tex.  622. 

•«  Fancourt  v.  Bull,  1  Blng.  N.  C.  681. 

•»  Treuttel  v.  Barandon,  8  Taunt.  100. 

100  Keutgen  v.  Parks,  2  Sandf.  (N.  Y.)  60. 

101  But  an  equitable  owner  could  not  bring  trover.  Garvin  v.  Wlswell,  83 
in.  215. 

102  i^vell  V.  Martin,  4  Taunt.  709. 

los  Abrahams  v.  Bank,  1  S.  C.  441.  So,  trover  lies  against  a  corporation 
for  bank  notes  detained  by  its  agent.  Yarborough  v.  Bank,  16  East,  6.  And^ 
the  receipt  of  part  of  the  amount  from  the  defendant  is  no  waiver,  but  reduces 
the  damages  pro  tanto.    Bum  v.  Morris,  2  Cromp.  &  M.  570. 

104  Down  V.  Hailing,  6  Dowl.  &  R.  455,  4  Barn.  &  C.  330,  and  2  Car.  &  F.  11. 

lOB  Greenstreet  v.  Carr,  1  Camp.  551. 

100  Beckwith  v.  Corrall,  2  Car.  &  P.  261. 

lOT  Johnson  v.  Windle,  3  Bing.  N.  C.  225;    Shaffer  v.  McKee,  19  Ohio  St. 
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Bona  Fide  Holder  of  Stolen  Bill. 

§  1683.  Where  negotiable  securities  are  stolen,  the  owner  may 
pursue  tbem,  and  the  proceeds  of  them,  until  they  reach  the  hands 
of  a  bona  fide  holder  for  value  before  maturity.^®*  But  trover  will 
not  lie  for  them  against  such  holder,^®®  although  he  may  have  pur- 
chased directly  from  the  thief.^*°  But  a  bona  fide  holder,  who  has 
received  them  by  way  of  collateral,  will  only  be  protected  as  such 
to  the  extent  of  the  debt  secured.^"  Where  an  agent  has  collected 
the  security,  and  paid  it  over  in  good  faith  to  his  principal,  the 
amount  cannot  be  recovered  from  him.**^  The  owner  of  stolen  bank 
notes,  in  like  manner,  cannot  recover  them  in  trover  from  a  bona 
fide  purchaser.^ ^' 

But,  where  a  negotiable  instrument  has  been  fraudulently  disposed 
of  by  the  owner's  agent,  and  an  action  is  brought  by  the  owner 
against  the  holder,  proof  of  the  fraud  will  throw  on  the  holder  the 
burden  of  proving  his  good  faith.^**  So,  in  an  action  of  trover  for 
Si  lost  note,  the  burden  as,  to  good  faith  is  thrown  upon  the  defend- 
ant by  proof  of  the  loss,^^'^  the  fact  of  good  faith  being  for  the  jury 
to  determine.^ ^®  . 

526.    Although  he  has  received  the  payment  as  collecting  agent,  and  has  paid 
it  over  in  good  faith  to  his  principal.    Johnson  v.  Bank,  6  Hun  (N.  Y.)  124. 
i('8  Xewton  V.  Porter,  69  N.  Y.  133;   Case  v.  Association,  4  N.  Y.  ltJ6. 

109  Collins  V.  Martin,  1  Bos.  &  P.  W8;  Black  River  Ins.  Co.  v.  New  York 
State  Loan  &  Trust  Co.,  73  N.  Y.  282.  Especially  where  the  loss  was  due  to  the 
plaintiff's  own  neglect.  Morrison  v.  Buchanan,  6  Car.  &  P.  18.  So,  where  a  col- 
lateral note  was  freely  surrendered  by  the  pledgee  "to  be  made  good"  before 
3  p.  m.,  and  was  fraudulently  returned  by  the  pledgor  to  the  maker,  who  was 
ignor.int  of  the  agreement.  Citizens'  Nat.  Bank  of  Baltimore  v.  Hooper,  47 
Md.  88. 

110  Jones  V.  NeHis,  41  HI.  482;  Murray  v.  Lardner,  2  WaU.  110;  Dutchess 
Co.  Mut.  Ins.  Co.  V.  Hachfield,  73  N.  Y.  226. 

111  Baldwin  v.  Ely,  9  How.  580.     And  see  §  1731,  infra. 

112  Simpson  v.  Garland,  76  Me.  203.  So.  an  interest  coupon.  Spooner  v. 
Holmes,  102  Mass.  503. 

118  Lowndes  v.  Anderson,  13  East,  130,  1  Rose,  99;  MiUer  v.  Race,  1 
Burrows,  452;  Snow  v.  Sadler,  11  Moore,  506. 

11*  Merchants'  &  Planters'  Nat.  Bank  v.  Trustees  Masonic  Hall,  62  Ga.  271. 
And  see  §  1026.  supra. 

115  Nicholson  v.  Patton,  13  La.  213;  Matthews  v.  Poythress,  4  Ga.  287. 

110  Solomons  v.  Bank,  13   East,  135,  note;    King  v.   MUsom,  2  Camp.  5; 
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Damages  in  Trover. 

§  1684.  The  damages  recoverable  in  an  action  of  trover  are  meas- 
ured by  the  value  of  the  bill  at  the  time  of  its  conversion."^  The 
actual  value  is  to  be  considered,  and  that  is  prima  facie  the  amount 
due  for  principal  and  interest  on  the  bill.^^'  And  it  has  been 
held  tliat  interest  should  be  reckoned  up  to  the  verdict.""  The 
face  value  is  a  general  indication  of  the  actual  value,  but  may  be 
modified  by  reason  of  payment  on  account,  insolvency  of  the  maker, 
or  other  lawful  defense,  diminishing  the  value,  or  affecting  the  valid- 
ity, of  the  bill.*'®  Its  nominal  value  may  be  recovered,  if  shown  to 
be  available  as  such  to  the  owner,  although  the  maker  may  have 
no  property  within  reach  of  execution."*  And  where  a  bill  is  depos- 
ited by  a  bankrupt  to  secure  another  person  as  surety  on  the  bank- 
rupt's bond,  and  the  depositary  refuses  to  surrender  it  to  the  as- 
signee on  his  tender  of  the  bond  canceled,  and  afterwards  raises  upon 
it  a  sum  equal  to  half  its  face,  he  will  be  liable  to  the  assignee  in 
trover  for  the  whole  face  of  the  bill.*'*  But  where  an  accommoda- 
tion maker  recovers  in  trover  against  the  payee  for  a  fraudulent 
diversion,  after  satisfying  the  note  in  the  hands  of  a  bona  fide  holder 
by  a  transfer  of  land,  his  damages  will  be  measured  by  the  value 

strange  v.  Wlgney,  6  BIng.  G77;  Snow  v.  Leatham,  2  Car.  &  P.  314.  And  see 
H  1000,  1025,  supra. 

iiT  Byles,  BUls,  412;  King  v.  Ham,  6  AUen  (Mass.)  298.  And.see  §  1732, 
infra. 

118  Booth  V.  Powers,  56  N.  Y.  22,  reversing  59  Barb.  (N.  Y.)  331;  Potter  v. 
Bank,  28  N.  Y.  641;  Mercer  v.  Jones,  3  Camp.  477;  McPeters  v.  Phillips,  46 
Ala.  496;  Zeigler  v.  Wells,  23  Cal.  179;  Afenkens  v.  Menkens,  23  Mo.  252; 
Bredow  v.  Institution,  28  Mo.  181. 

ii»  So  held,  as  to  bank  notes,  in  Greenfield  Bank  v.  Leavitt,  17  Pick.  (Mass.) 
1«  And  as  to  notes  In  general,  in  St  John  v.  O'Connel,  7  Port.  (Ala.)  466.  And 
the  jury  may  include  interest,  though  not  averred  in  the  declaration,  and 
although  no  special  damage  is  claimed.    Paine  v.  Pritchard,  2  Car.  &  P.  558. 

120  Thayer  v.  Manlcy,  73  N.  Y.  305.  And  evidence  is  admissible  tending  to 
show  that  the  blU  was  not  valid.  Zeigler  v.  Wells,  23  Cal.  179.  Or  that  the 
maker  was  Insolvent.  Latham  v.  Brown,  16  Iowa,  118;  McPeters  v.  Phillips, 
46  Ala.  496. 

121  Rose  V.  I^wis,  10  Mich.  483. 

122  Alsager  v.  Close,  10  Mees.  &  W.  576b 
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§  1685  ACTION.  (Ch.  4:^ 

of  the  land  transferred.^*'  And,  in  general,  the  damages  recoverable 
in  trover  will  not  exceed  the  amount  due  on  the  bill  at  the  time  of 
the  verdict.^**  The  recovery  in  trover  and  payment  of  the  damages 
awarded  devest  the  property  of  the  plaintiff  in  the  bill,  and  vest  it 
in  the  defendant."" 


Equity  Proceedings — General  Principle^. 

§  1685.  A  court  of  equity  has  jurisdiction  only  where  legal  reme- 
dies fail.^**  It  may,  by  creditors'  bill,  enforce  a  judgment  against 
lands  of  the  defendants  (where  that  is  necessary),  but  in  so  doing 
it  must  preserve  the  successive  rights  of  the  parties  to  the  bill.^" 
Where  a  note  is  secured  by  mortgage,  however,  the  holder  may 

128  Hynes  v.  Patterson,  28  Hun  (N.  Y.)  528,  affirmed  In  95  N.  Y.  1. 

la*  H.  S.  Benjamin  Wagon  &  Carriage  Co.  v.  Merchants'  Excli.  Bank,  63  Wis. 
470,  23  N.  W.  502.  But,  if  a  bond  is  payable  in  gold,  its  gold  value  is  recov- 
erable. Simpkins  v.  Low,  49  Barb.  (N.  Y.)  382.  And  it  has  been  held  that 
a  special  value,  known  to  the  defendant,  and  represented  by  its  market  value, 
may  be  recovered.    Griffith  v.  Burden,  35  Iowa,  138. 

i28Byles,  BUls,  412;  Holmes  v.  WUson,  10  Adol.  &  E.  511;  Cooper  v. 
Willomatt,  1  C.  B.  672.  From  the  period  of  the  conversion.  Cooper  v.  Shep- 
herd, 3  C.  B.  266. 

126  Bank  of  U.  S.  v.  Welsiger,  2  Pet  331.  Thus,  It  will  not  lie  to  recover 
the  amount  of  a  note  which  the  defendant  has  wrongfully  gotten  into  his 
possession,  and  holds  against  the  rightful  owner.  Searcy  v.  MiUer,  57  Iowa, 
613,  10  N..  W.  912.  Nor  to  enforce  a  note  in  favor  of  the  deceased  payee's 
widow  (who  might  sue  at  law  in  the  administrator's  name).  Nash  v.  Hogan, 
45  N.  J.  Eq.  108,  16  Atl.  433.  Nor  to  enforce  a  note  against  the  heirs  of  the 
deceased  maker  (the  statute  giving  a  remedy  purely  legal).  Edwards  v. 
McClave,  55  N.  J.  Eq.  151,  35  Atl.  829.  Nor  to  enforce  an  agent's  lien  upon 
stock  scrip  for  advances,  when  the  collateral  was  in  his  own  control.  Whit- 
teker  v.  Gas  Co.,  16  W.  Va.  717.'  Nor  for  specific  performance  of  an  agree- 
ment to  give  a  note  for  a  machine  purchased.  Johnson  v.  Hoover,  72  Ind. 
395.  But  see  Henderson  v.  Johns,  13  Colo.  280,  22  Pac.  461,  contra.  And 
equity  may  enforce  an  indorsement  made  in  trust  for  a  specific  punxise. 
Lawatsch  v.  Cooney,  86  Hun,  546,  33  N.  Y.  Supp.  775.  Or  the  obligor's  stipu- 
lation in  a  bond  for  Its  registration  at  holder's  option.  Benwell  v.  City  of 
Newark,  55  N.  J.  Eq.  260,  36  Atl.  668.  And  a  court  having  both  law  and 
equity  powers  may  entertain  proceedings  for  specific  performance  of  an  agree- 
ment to  accept  a  bill,  and  award  damages  as  at  law.  Larios  v.  Gnrety,  L.  JEL 
5  P.  C.  346. 

127  Shenandoah  Val.  Nat.  Bank  v.  Bates,  20  W.  Va.  210. 
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proceed  at  the  same  time  at  law  on  the  note  and  in  equity  on  the 
mortgage.***  But  where  a  note  is  given  for  land,  with  right  of  re- 
possession by  the  vendor  on  nonpayment  of  the  note,  he  must  elect 
between  a  proceeding  in  equity  to  enforce  the  agreement  and  a  suit 
at  law  on  the  note.**®  A  court  of  equity  cannot  be  invoked  to 
enforce  a  defense  which  is  admissible  at  law;**'^  e.  g.  to  compel 
the  surrender  of  a  note  already  past  due,  because  of  alleged  pay- 
ment.*** And  where  an  injunction  is  granted  on  the  double  ground 
of  fraud  and  of  payment  before  transfer  to  the  plaintiff  after  ma- 
turity, and  the  injunction  is  dissolved  on  a  denial  of  fraud  and  failure 
to  prove  it,  the  court  will  not  retain  jurisdiction  upon  the  ground  of 

i»«  Ober  V.  Gallagher,  03  U.  S.  190;  Olds  v.  Cummings,  31  lU.  188.  So,  the 
holder  of  a  blU  may  prooeed  at  the  same  time  by  attachment  against  the 
drawee  and  by  bill  in  equity  for  return  of  the  consideration.  Leger  v.  Bon- 
naffe,  2  Barb.  (N.  Y.)  475.  Or  by  action  for  trover  and  suit  in  equity  for 
Bpecific  performance.    Lawatsch  v.  Ck)oney,  86  Hun,  540,  33  N.  Y.  Supp.  775. 

"•  Arbuckle  v.  Hawks,  20  Vt.  538. 

180  E.  g.  because  of  a  prior  action  on  the  note  and  execution  satisfied. 
Finley  v.  Thayer,  42  111.  360.  Or  of  another  action  pending  at  law.  Quebec 
Rank  v.  Weyand,  30  Ohio  St.  126.  Or  the  want  of  consideration  which  can 
be  set  up  at  law.  Geer  v.  Kissam,  3  Edw.  Ch.  (N.  Y.)  129.  Or  to  enforce  a 
set-off  which  might  be  pleaded.  Teiklns  v.  Clements,  1  Pat.  Jk,  H.  (Va.)  141. 
Or  because  the  note  had  been  paid.  Fowler  v.  Palmer,  62  N.  Y.  533;  Allerton 
V.  Belden,  49  N.  Y.  373.  Or  at  suit  of  the  indorser,  on  account  of  payment 
by  the  maker.  Williams  v.  Stewart,  56  Ga.  663.  Or  because  the  holder  bad 
proved  the  debt  against  the  insolvent  acceptor,  and  received  a  dividend  and 
discharged  the  acceptor,  which  amounted  to  a  legal  discharge  of  the  drawer 
also  (the  complainant).  Gardner  v.  Lee.  11  Barb.  (N.  Y.)  558.  Unless  the 
matter  of  defense  arose  after  Judgment  rendered,  e.  g.  where  there  was  a 
Judgment  against  the  maker,  and  a  subsequent  Judgment  against  the  indorser, 
and  the  indorser  was  afterwards  discharged  by  dismissal  of  the  first  suit  pend- 
ing appeal.    Lewis  v.  Armstrong,  47  Ga.  289. 

181  Fowler  r.  Palmer,  62  N.  Y.  533.  Or  to  prevent  a  collecting  agent  from 
returning  the  note  to  his  principal  because  of  alleged  fraud  in  its  inception. 
Galusha  v.  Bank,  1  Hun  TN.  Y.)  573.  Or  to  procure  the  cancellation  of  an 
acceptance  merged  in  a  subsequent  cognovit,  and  afterwards  transferred  to 
the  defendant  with  the  Judgment,  unless  the  defendant  (who  could  not  re- 
cover at  law)  was  wrongfully  in  possession  of  the  bill.  Jones  v.  Lane,  3 
Yoonge  &  C.  Exch.  281.  But  it  has  been  held  that  a  bill  in  equity  will  lie 
against  the  original  payee  of  a  note  after  its  maturity  to  obtain  specific  per- 
formance of  a  contract  to  cancel  and  surrender  it  Tuttle  v.  Moore,  16  Minn. 
123  (GU.  112). 
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the  alleged  payment,  which  is  admissible  as  a  defense  at  law.*'* 
Equity  will  not  relieve  a  party  on  the  ground  of  a  defense  which 
might  have  been  set  up  at  law,  and  was  not  set  up  by  reason  of  the 
complainant's  mistake  as  to  his  right  to  do  so.*'* 

In  other  cases  equitable  jurisdiction  is  due  to  the  character 
or  relation  of  the  parties;  e.  g.  to  support  a  creditors'  bill  in  aid  of 
an  attachment  against  the  note  of  a  nonresident  payee  in  the  hands 
of  his  resident  agent;  *'*  or  by  a  partner  (payee)  to  enforce  a  part- 
nership note;*'*^  or  against  a  corporation,  which  was  really  the 
maker  of  a  note  signed  by  directors,  who  omitted  the  corporate  name 
by  inadvertence;*'®  or  for  contribution  against  several  co-sure- 
ties,*'^ or  (in  case  of  insolvency  of  one  co-surety)  against  other  co- 
sureties for  more  than  their  original  proportionate  share.*'^ 

And  a  court  of  equity  will  entertain  a  bill  of  interpleader  to  de- 
termine the  conflicting  right  of  an  attachment  creditor  and  an  in- 
dorsee (after  attachment,  but  before  maturity)  claiming  as  a  bona 
fide  holder.*'®  A  suit  will  also  lie  in  equity  on  a  bill  filed  by  a  mort- 
gagor to  settle  the  equities  between  the  holders  of  several  notes 
secured  by  a  mortgage  and  collateral  note,  and  will  enjoin  the  col- 
lection of  the  latter.**®  So,  a  court  of  equity  may  grant  a  writ  of  ne 
exeat  against  the  maker  of  a  note  who  is  about  to  leave  the  state, 
and  remove  his  property,  without  providing  for  the  payment  of  the 
note,  although  no  fraud  is  alleged,  and  although  other  parties  jointly 
liable  are  not  joined  in  the  suit.*** 

Equity  will  also  take  jurisdiction  to  enforce  the  holder's  rights  as 

• 

isautUe  V.  Cooper,  11  N.  J.  Kq.  224.  And  see  Patty's  Adm'rs  v.  Young 
<N.  J.  Ch.)  9  Atl.  377. 

183  Dickerson  v.  Commissioners,  6  Ind.  128. 

134  McCann  v.  Randall,  147  Mass.  91,  17  N.  E.  75. 

136  Davis  V.  Merrill,  51  Mich.  480,  16  N.  W.  864. 

13  0  In  re  Pendleton  Hardware  Co.,  24  Or.  330,  33  Pac.  544. 

137  Adams  v.  Hayes,  120  N.  C.  383,  27  S.  E.  47. 

138  Fischer  v.  Gaither,  32  Or.  161,  51  Pac.  736. 

ISO  Briant  v.  Reed,  14  N.  J.  Eq.  271;  Fitch  v.  Brower,  42  N.  J.  Eq.  300,  11 
Atl.  330.  Where  the  complainant's  liability  has  not  become  already  estab- 
lished by  judgment  at  law  against  him  in  favor  of  both  claimants.  McKln- 
ney  v.  Knhn,  59  Miss.  186.    And  see  §  818,  supra, 

1*0  Walker  v.  Jones,  L.  R.  1  P.  C.  50. 

1*1  Fitzgerald  v.  Gray,  59  Ind.  254. 
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to  a  trust  or  lien.***  But  where  a  firm,  on  its  dissolution,  divides  its 
assets  and  liabilities,  the  assumption  of  liabilities  by  a  partner  will 
not  fasten  a  trust  upon  the  assets  turned  over  to  him.***  So,  the 
mere  silence  of  an  indorser  as  to  the  fact  that  the  maker  is  an  infant 
will  not  amount  to  a  breach  of  trust  to  give  jurisdiction  to  a  court 
of  equity.***  Nor  will  such  court  relieve  an  indorser  or  surety  on 
the  ground  that  the  holder  fails  to  proceed  with  his  execution  against 
the  maker,**^  or  that  he  has  taken  a  judgment  against  the  maker 
and  indorsera,  and  has  agreed  to  discharge  another  surety  after 
partial  satisfaction  of  his  execution  by  a  prior  indorser.**®  So,  a  court 
of  equity  will  not  create  a  liability  where  the  law  does  not;  e.  g.  to 
hold  an  indorser  who  has  been  discharged  at  law  for  want  of  notice 
of  dishonor.**^ 

Beform  and  Cancellation  of  Bills. 

§  1686.  Equity  will,  in  a  proper  case,  reform  a  bill  and  correct 
mistakes,  although  made  by  the  complainant  himself.***    Thus,  it 

!■»«  E.  g.  In  favor  of  the  holder  of  a  draft  drawn  expressly  against  a  ship- 
ment, and  payable  out  of  the  proceeds,  and  with  the  warehouse  receipt  at- 
tached to  it.  Michigan  State  Bank  v.  Gardner,  15  Gray  (Mass.)  362.  Or  for 
the  application,  In  favor  of  a  first  indorser,  of  funds  furnished  to  the  second 
indorser  by  the  maker  (for  whom  ])oth  signed  as  accommodation  indorsers). 
for  the  express  purpose  of  taking  up  the  note.  Price  v.  Trusdell,  28  N.  J. 
Kq.  2(X).  Or  to  compel  a  pledgee  to  collect  and  apply  proceeds.  Baker  v. 
Burkett,  75  Miss.  89,  21  South.  970. 

i4«  Glddings  v.  Palmer,  107  Mass.  2G9. 

14*  PeopIe*s  Bank's  Appeal,  03  Pa.  St.  107.  And,  for  remedies  In  equity 
against  an  infant  maker,  see  §  270,  supra. 

145  Lenox  v.  Prout,  3  Wheat.  520. 

i4«  I-.ove  V.  AUison,  2  Tenn.  Ch.  111. 

i*T  pean  v.  MarsteUer,  2  Cranch,  C.  C.  121,  Fed.  Cas.  No.  3,710. 

i*«  BaU  V.  StoHe,  1  Sim.  &  S.  210;  Ix?e  v.  I»ercival,  80  Iowa,  639,  52  N.  W. 
543;  Kropp  v.  Kropp,  97  Wis.  137,  72  N.  W.  381.  So,  where  the  complainant, 
by  mistake,  signed  her  own  name  as  drawer  of  a  bill  renewed  by  her  as  ad- 
ministratrix of  the  deceased  drawer.  Druiff  v.  Lord  Parker,  L.  R.  5  Eq.  131. 
Or  where  the  order  of  accommodation  Indorsements  was  changed,  by  fraud 
or  mistake,  in  a  renewal  signed  in  blank  without  such  intention.  Slagle  r. 
Uust,  4  Grat  (Va.)  274.  Or  where  the  amount  was  fixed  by  a  mistaken  calcu- 
lation. Spinning  v.  Sullivan,  48  Mich.  5,  11  N.  W.  758.  Or  to  change  the 
place  of  payment  in  a  renewal,  "at  said  bankf"  to  that  of  the  original  note, 
"at  the  G.  Bank."    German  Nat.  Bank  v.  LouisvUle  Butchers'  Hide  &  Tallow 
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will  compel  an  indorsement  which  has  been  omitted  by  mistake  or 
accident.^**  And  it  will  enforce  against  a  wife's  separate  estate  a 
note  made  by  her  husband  as  "acting  trustee,"  although  it  could  not 
be  enforced  at  law.^*^®  Equity  will  in  like  manner  decree  a  bill  to 
be  void  ab  initio,  or  will  order  its  cancellation.*'^  So,  a  person  whose 
name  has  been  forged  to  a  note,  although  he  has  a  legal  defense, 
may  apply  to  a  court  of  equity  before  maturity,  and  have  the  note 
declared  void  as  to  him.*°*  And  it  has  even  been  held  that  equity 
will  relieve  a  party  against  a  mortgage  securing  his  note  at  an  ex- 
orbitant rate  of  interest."'  So,  it  will  restrain  the  payee  of  a  note 
for  marriage  brokage  from  transferring  it.*'**  And  it  will  decree 
the  sm*render  of  municipal  bonds  issued  in  violation  of  law,*°'  or  a 
note  that  has  been  paid."* 

Co.,  97  Ky.  34,  29  S.  W.  882.  Or  to  restore  and  enforce  a  note  which  has 
been  Inadvertently  altered.  Wallace  v.  Tiee  (Or.)  51  Pac.  733;  McClure  v. 
Little.  15  Utah,  379,  49  Pac.  298.  But  not  on  conflicting  evidence  as  to 
whether  there  was  a  mistake.  George  v.  Howard,  56  Iowa,  (MS,  10  N.  W. 
1212.  And  equity  need  not  be  Invoked  to  supply  manifest  omission  in  filling 
blanks,  e.  g.  with  the  word  *'months"  or  "1."    Loomis  v.  Freer,  4  111.  App.  447. 

!*•  Hughes  V.  Nelson,  29  N.  J.  Eq.  547.  So,  it  will  compel  Indorsement  by 
an  executor  after  delivery  by  his  testator  without  indorsement.  Smith  v. 
Pickering,  Peake,  50;  Hodge  v.  Cole,  140  Mass.  IIG,  2  N.  E.  774.  And  see 
|§  793,  809,  supra. 

100  Baker  v.  Gregory,  28  Ala.  544. 

181  Bishop  of  Winchester  v.  Fournler,  2  Ves,  Sr.  445,  7  Ves.  413,  and  2  Ves. 
<&  n.  302;  Mackworth  v.  Marshall,  3  Sim.  368.  Especially  if  in  the  hands  of 
the  payee.  Breath  wit  v.  Rogers,  32  Ark.  758.  So,  of  a  negotiable  note  given 
by  the  maker  as  a  donatio  causa  mortis.  Smith  v.  Smith,  30  N.  J.  Eq.  504. 
Or  a  nonnegotiable  note  obtained  by  fraud  and  in  the  hands  of  a  holder  mala 
ilde,  the  holder  l)elng,  in  such  case,  the  only  necessary  party,  and  the  inter- 
mediate bona  fide  iudorser  unneces^^arily  joined  as  defendant  not  being  Uable, 
tliereforo,  for  costs.  Campodonlco  v.  Grossini,  66  Cal.  358,  5  Pac.  609.  But  it 
will  not  enjoin  the  payment  of  bonds  unlawfully  issued  for  a  valid  debt. 
Scott  V.  Twombly,  20  App.  Div.  652.  46  N.  Y.  Supp.  10^. 

162  Huston  V.  Roosa.  43  Ind.  517. 

1B3  Brown  v.  Hall,  14  R.  I.  249.  Or  against  a  note  reservmg  legal  interest 
until  maturity,  and  usurious  interest  afterwards.  Bang  v.  Windmill  Co.,  96 
Tenn.  361,  34  S.  W.  516. 

16*  Smith  V.  Hay t well,  1  Amb.  66. 

IBB  Merchants'  Exch.  Nat.  Bank  v.  Bergen  Co.,  115  U.  S.  384,  6  Sup.  Ct.  88. 

IBB  Fitzmaurice  v.  Hosier,  116  Ind.  363,  16  N.  E.  175,  and  19  N.  E.  180. 
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In  like  manner,  equity  may  require  the  reform  ^^"^  or  cancellation  **** 
of  a  bill  for  fraud.  So,  it  will  require  the  surrender  of  a  note  given 
by  the  complainant  to  suppress  a  prosecution  for  cheating  at  cards.^"' 
And  even  where  a  note  has  been  made  by  a  husband  for  the  pur- 
pose of  depriving  his  wife  of  her  interest  in  his  estate,  with  a  condi- 
tion for  its  redelivery  to  him  on  his  return  from  a  proposed  journey, 
a  court  of  equity  will  interfere  in  his  favor  with  a  perpetual  in- 
junction, or  an  order  for  its  surrender.^*® 

And  where  the  jurisdiction  is  invoked  on  the  ground  of  fraud 
or  conspiracy,  and  the  complainant  fails  to  prove  such  facts,  equity 
may  still  declare  the  transfer  to  be  void  on  the  ground  of  surprise 
coupled  with  evidence  of  mental  weakness.^*^  But  it  has  been  held 
that  a  bill  in  equity  will  not  lie  for  the  cancellation  of  a  note  given 
by  the  complainant  to  compound  a  felony;  ***  or  on  the  ground  of 
a  fraud  or  forgery,  which  was  made  possible  by  the  maker's  own 
negligence  in  executing  the  paper.^®'  But  the  fact  that  the  com- 
plainant has  failed  in  an  action  of  trover  for  the  note  will  not  oust 
a  court  of  equity  of  jurisdiction  on  a  bill  for  its  surrender.^®*  But 
the  surrender  of  a  bill  will  be  decreed  only  where  its  detention  by 
the  defendant  is  inequitable.*** 

Injuiiction  against  Issue,  or  Transfer. 

§  1687.  A  court  of  equity  will  restrain  the  issue  of  municipal 
bonds  in  violation  of  the  statute,***  even  though  the  illegality  could 
be  set  up  as  a  defense  against  all  holders.**^  So,  it  will  restrain  the 
negotiation  of  a  bill  which  has  been  obtained  by  fraud,  because  the 

i»T  Graham  v.  Guinn  (Tenn.  Ch.  App.)  43  S.  W.  749. 

188  Salter  v.  Knieger,  65  Wis.  217,  26  N.  W.  544;  Mangus  v.  McClelland,  93 
Ya.  786,  22  S.  E.  364. 

160  Osbaldiston  v.  Simpson,  13  Sim.  513. 

i«o  Metier  v.  Metler's  AdmY,  19  X.  J.  Eq.  457,  affirming  18  N.  J.  Eq.  270. 

i«i  Hoa gland  v.  Titus,  16  N.  J.  Eq.  44. 

A«2  Atwood  V.  Fisk,  101  Mass.  3G3.    And  see  §  503,  supra. 

i««  Hardy  v.  Brier,  91  Ind.  91. 

i«*Byles,  Bins,  413;  Lisle  v.  Liddle,  3  Anstr.  649. 

i«B  Jones  V.  I^ne,  3  Younge  &  C.  Exch.  281. 

»«•  Scotland  Co.  t.  Hill,  112  U.  S.  183.  5  Sup.  Ct.  93;  Reineman  ▼.  Railroad 
Co.,  7  Neb.  310;  George  v.  Cleveland  (Xeb.)  74  X.  AV.  2GG. 

i«T  Lynchburg  &  R.  St  Ry.  Co.  v.  Dumeron,  05  Va.  545,  28  S.  E.  951. 
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defense,  although  good  at  law,  would  not  be  available  if  the  bill 
came  into  the  hands  of  a  bona  fide  purchaser  before  maturity.^** 
So,  an  injunction  will  be  granted,  at  the  suit  of  a  state,  to  restrain 
the  transfer  of  bonds  which  have  been  negotiated  by  its  agent  with- 
out authority,  or  upon  unauthorized  terms.^'®  So,  where  a  note  is 
given  for  land  conveyed  with  a  fraudulent  and  worthless  warranty 
of  title,  an  injunction  against  the  transfer  of  the  note  will  be 
granted  on  a  bill  of  quia  timet.^^®  So,  where  a  note  has  been  deliv- 
ered for  a  special  purpose,  its  diversion  may  be  prevented  by  in- 
junction against  an  indorsee  after  maturity.^ "^  In  like  manner,  a 
surety  may  obtain  an  injunction  against  the  transfer  of  a  usurious 
note,  although  the  principal  cannot  be  joined  as  a  co-complainant 
without  his  consent."^  And  where  a  note  comes  into  the  possession 
of  a  fraudulent  holder,  and  is  allowed  as  a  claim  against  the  estate 
of  the  deceased  maker  without  opportunity  to  the  rightful  owner  to 
prove  his  title,  an  injunction  will  be  granted  against  payment  by  the 
administrator  until  the  question  of  title  is  determined.^^*  But  an 
injunction  against  the  transfer  of  a  note,  with  a  notice  of  lis  pendens 
and  a  decree  for  surrender  of  the  note,  will  not  affect  a  subsequent 
purchaser  without  notice.^^* 

Injunction  against  Suit. 

§  1688.  A  court  of  equity  may  also  restrain  the  bringing  of  an 
action  upon  a  bill,  or  the  setting  up  of  a  legal  defense  to  such  acr 
tion.*^"    Thus,  it  will  enjoin  the  customer  of  a  bank  from  bringing 

les  Bromley  v.  Holland,  7  Ves.  20;  Jervis  v.  White,  Id.  413;  De  Vrles  v. 
Shumate,  53  Md.  211;  HiiUhorst  v.  Schariier,  15  Neb.  57,  17  N.  W.  259;  Dick- 
enson V.  Investment  Co.,  03  Va.  498,  25  S.  E.  548.  As  to  proper  parties  in 
such  action,  see  Foley  v.  Carlon,  Yoimge,  373. 

i«»  Delafleld  v.  State  of  Illinois.  2  Hill  (N.  Y.)  139,  affirming  8  Paige  (N. 
Y.)  527. 

170  Johnston  v.  Powell,  34  Tex.  528.  But  not  in  such  case  against  a  bona 
fide  holder.    Kittridge  v.  Batchelder,  47  Vt.  C4. 

171  Atlantic  De  Laine  Co.  v.  Tredick,  5  R.  I.  171. 

172  Morse  v.  Hovey,  9  Paige  (N.  Y.)  197. 

17  3  McKinney  v.  Curtiss,  CO  Mich.  Oil,  27  N.  W.  691. 

i7  4Durant  v.  Iowa  Co.,  1  Woolw.  69.  Fed.  Cas.  No.  4,189.  And  an  lnJnn<N 
tion  against  the  payee  after  transfer  by  him  will  not  bind  his  transferee.  Mor- 
rison V.  Bean.  25  Tex.  Supp.  442. 

17  5  Byles,  Bills,  421;   Glyn  v.  Soares,  3  Mylne  &  K.  450;   Hodgson  y.  Mur- 
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suit  against  the  bank  on  its  refusal  to  pay  his  cheek  after  he  has 
procured  bills  to  be  discounted  largely  exceeding  his  deposits,  and 
is  in  failing  circumstances.*^*  So,  a  bona  fide  holder  will  be  re- 
strained from  bringing  suit  at  the  instance  of  a  payee  whose  indorse- 
ment has  been  forged,  and  the  cancellation  of  the  bill  will  be 
decreed."'  But  where  the  bill  is  payable  to  a  married  woman,  and 
her  indorsement  is  forged  by  her  husband,  in  whose  possession  the 
bill  was  at  the  time,  equity  will  not  interfere  in  her  behalf  to  restrain 
a  subsequent  holder  from  bringing  suit  against  the  acceptor."*  A 
holder  with  notice  will,  however,  be  restrained  from  suit  against 
the  acceptor  after  failure  of  the  consideration  and  insolvency  of  the 
payee.*'*  But  if  a  note  is  given  by  A.  to  B.,  at  the  request  and  for 
the  benefit  of  C,  who  thereupon,  in  consideration  of  it,  gives  his 
note  to  A.,  an  injunction  will  not  be  granted  against  a  suit  on  the 
latter  note  on  the  ground  that  the  former  has  not  been  paid.**® 

An  injunction  against  payment  will  not  prevent  recovery  of  judg- 
ment upon  a  bill.***  And  an  injunction  may  be  refused  against  the 
collection  of  a  note,  on  the  ground  of  misrepresentation  as  to  the 
consideration,  and  of  an  agreement  to  pay  in  certain  installments, 
until  after  judgment  is  rendered,  and  the  execution  be  then  stayed.*** 
But,  where  there  has  been  default  on  an  agreement  to  credit  certain 
payments,  an  injunction  will  be  granted  against  the  entry  of  judg- 

ray,  2  Sim.  515;  Hood  v.  Aston,  1  Russ.  412:  Kidson  v.  DUworth,  5  Price,  5&1. 
Thus,  it  may  enforce  an  equitable  estoppel  by  restraining  a  legal  defense. 
Hackettstown  Nat.  Bank  v.  Ming,  52  N.  J.  Eq.  157,  27  Atl.  920.  Or  it  may 
enjoin  an  action  at  law  on  a  note  obtained  by  fraud.  Hodson  v.  Glass  Co., 
150  m.  397,  40  N.  E.  971.  Or  on  a  note  given  in  renewal  of  other  notes 
which  had  been  satisfied.    Baker  v.  Hawkins,  14  R.  I.  359. 

17  0  Agra,  etc..  Bank  v.  Hoffman,  34  Law  J.  Ch.  285. 

17  7  £:sdaile  V.  La  Nauze,  1  Younge  &  C.  Exch.  394;  Jones  v.  Lane,  3  Younge 
k  C.  Exch.  281.  But  not  in  behalf  of  an  acceptor  who  alleges  that  he  ac- 
cepted the  biU  on  the  strength  of  a  forged  collateral  bill  of  lading,  if  the 
holder  undertakes  to  smTender  the  bill  in  case  of  an  adverse  judgment  at  law. 
Thledemann  v.  Goldschmidt,  1  De  Gex,  F.  &  J.  4. 

178  Dawson  v.  Prince.  2  De  Gex  &  J.  41. 

17*  Ferguson  v.  Flsk,  28  Conn,  501. 

no  Savage  v.  Ball,  17  N.  J.  Eq.  142. 

lai  Campbell  v.  Oilman,  26  111.  120. 

i«s  Bridges  v.  Robinson,  2  Tenn.  Ch.  720. 
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ment  for  the  whole  amount.^®'  But  in  a  bill  to  enjoin  a  sale  under 
a  judgment  the  court  will  not  pass  upon  the  consideration  of  the 
note  on  which  the  judgment  was  founded.^**  And  it  will  not  set 
aside  a. judgment  at  law  suffered  by  a  married  woman  to  avoid  her 
note  for  coverture.^  ^^ 

§  1689.    An  injunction  will  not  be  granted  to  the  maker  of  a 

note  to  restrain  a  suit  against  him  by  the  payee,  on  the  ground  that 
the  note  was  a  mere  memorandum  of  the  sale  of  goods  by  the  maker 
as  the  payee's  agent,  for  which  goods  the  maker  had,  for  convenience, 
taken  the  purchaser's  note  to  himself,  the  payee  of  the  original  note 
agreeing  to  use  it  only  as  a  memorandum.^®*  So,  where  an  action 
is  brought  on  an  acceptance  given  for  goods  purchased,  and  the 
acceptor  claims  that  he  has  been  fraudulently  deceived,  an  injunction 
will  not  be  granted  to  restrain  a  suit  on  the  acceptance  and  for 
an  accounting,  inasmuch  as  a  court  of  equity  will  not  adjust  an 
account  between  debts,  on  the  one  side,  and  a  claim  for  damages,  on 
the  other.^*^  And  an  injunction  will  not  be  granted,  on  account  of 
fraud  by  the  payee  upon  the  maker,  to  restrain  an  action  by  a  bona 
fide  holder.^®*  But  one  who  is  not  a  *^ona  fide  holder"  in  the  com- 
mercial sense  of  the  term  is  not  entitled  to  the  same  protection.*** 
Where  a  defendant  would  be  entitled  to  relief  on  equitable  grounds 
against  a  judgment,  if  it  were  obtained,  he  is  now  allow^ed,  in  Eng- 
land, in  an  action  at  law,  to  plead  the  facts  entitling  him  to  such 
relief.**®  But  an  equitable  plea  is  only  allowed  where  full  justice 
can  be  done  in  a  court  of  law  in  the  suit  pending.***  After  such 
j)lea,  and  an  adverse  verdict  upon  it,  the  defendant  cannot  have 
relief  on  the  same  grounds  in  equity.**^ 

153  Hen  tig  V.  Sweet,  27  Kan.  172. 

18  4  Garrison  v.  Ck)bb,  106  Ind.  245.  6  N.  E.  .^2. 

185  Wilson  v.  Coolidge.  42  Mich.  112.  .3  X.  W.  285. 

ISO  Anthony  v.  Valentine.  130  Mass.  119. 
.1P7  Glennle  v.  Imri,  3  Younge  &  C.  Exch.  430. 

iss  Dougherty  v.  Seiidder,  17  N.  J.  Eq.  248.     Or  against  a  bona  fide  pledgee 
for  fraudulent  diversion  by  the  payee.     Bond  v.  Wiltse,  12  Wis.  G83. 

189  Farrington  v.  Banlc,  24  Barb.  (N.  Y.)  554. 

10  0  17  &  18  Vict.  c.  12.J.  §  84. 

if'i  Wodehouse  v.  Farebrother.  5  El.  &  Bl.  277;  Wood  v.  Miners'  Co.,  17  C. 
B.  561;   Drain  v.  Harvey,  Id.  257. 

192  Terrell  v.  Higgs,  2G  Law  .1.  Ch.  837.     But  see  Byles,  Bills,  421;    Bvang 
V.  Bi-emridge,  25  Law  J.  Ch.  334;  Trothero  v.  Phelps,  Id.  105. 
(2402) 


Ch.  43)  BILL  FOR    DIgCOVERY.  §    1690 

On  the  other  hand,  relief  will  not  be  refused  in  equity  because 
the  complainant  has  a  technical  defense  at.  law  on  other  grounds, 
such  as  the  statute  of  limitations.*®' 


Bill  for  Discovery. 

§  1690.  A  complainant  might  formerly  file  a  bill  in  equity  for 
discovery,  in  aid  of  an  action  at  law,  upon  a  bill  of  exchange  or  for 
its  proceeds.*®*  And  where  discovery  is  necessary,  as  in  the  case  of 
an  alteration  made  by  mistake,  to  sustain  a  recovery  on  the  bill  as 
originally  drawn,  a  bill  in  equity  will  lie.*®'  And  such  action  may 
be  brought  for  a  discovery  and  further  remedy,  although  the  remedy 
subsequent  to  discovery  is  perfect  at  law.*®*  A  defendant  in  an  ac- 
tion at  law,  seeking  a  discovery  for  the  purpose  of  establishing  a 
defense,  should  set  out  his  expected  defense.*®^  And  a  bill  cannot  be 
filed  for  discovery  on  a  charge  of  crime.*®'  And  the  necessity  for  a 
bill  of  discovery  is  now  obviated  in  England,  as  well  as  in  many  of 
the  United  States,  by  the  power  of  interrogating  the  other  party 
in  a  suit  at  law.*®® 

J»3  Hastings  v.  Belden,  55  Vt  273. 

i»*Byles,  Bills,  421;  Thomas  v.  Tyler,  3  Tounge  &  O.  Exch.  255;  Wilkin- 
son V.  L'Eaugler,  2  Younge  &  C.  Exeh.  36C. 

i»6  T^wis  V.  Sehenck,  18  N.  .T.  Eq.  459. 

!»•  E.  g.  where  the  note  Is  diverted  from  the  payee's  executor  and  indorsed 
"by  another  i>erson  of  the  payee's  name.     Pearce  v.  Creswlck,  2  Hare,  286. 

107  Deas  v.  Harvie,  2  Barb.  Ch.  (N.  Y.)  448. 

108  Fleming  v.  St  John,  2  Sim.  181;  Whitmore  v.  Francis,  8  Price,  616,  2 
Sim.  182,  note. 

100  17  &  18  Vict.  c.  125,  §  51;  Whateley  v.  Crowter.  5  El.  &  Bl.  709. 
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II.  Action  on  Lost  Bills. 

5  1691.    Notice  of  Loss. 

1602.  Action  on  Lost  Bill— New  Promise. 

1G93.  Indemnity  Required. 

1694.  Unnecessary. 

1C95.  Tender  of. 

1696.  Action  in  Equity. 

1697.    At  Law. 

1699.  Statutes— Law  and  Equity  Blended. 

1700.  Loss— How  Pleaded. 

1701.    Evidence— Affidavits. 

1703.    Evidence  of  Contents. 

Notice  of  Loss. 

§  1691.  The  owner  of  a  bill  which  is  lost  should  at  once  give 
notice  personally  to  the  parties  liable  upon  it,  to  prevent  their  taking 
it  up  without  due  inquiry.^°®  And  some  statutes  require  such  no- 
tice to  be  given  immediately.*®^  It  is  also  required,  in  Louisiana, 
that  proof  be  made,  not  only  of  the  loss  of  a  bill,  but  of  public  adver- 
tisement of  the  loss,  in  order  to  support  a  recovery  on  it  as  a  lost 
instrument.*®*  And,  if  the  note  contains  a  written  promise  by  the 
indorser  to  pay  notwithstanding  his  discharge,  the  loss  of  the  prom- 
ise as  well  as  of  the  note  must  be  advertised.*®*  But  it  is,  in  gen- 
eral, sufficient  if  due  advertisement  appears  from  all  the  evidence 
in  the  case.*®*  And,  if  the  bill  has  been  absolutely  destroyed,  it  is 
not  necessary  to  allege  an  advertisement  of  the  loss.*®" 

200  Byles,  Bills,  379;   Chit  Bills,  289;  2  Daniel,  Neg.  Inst.  467;   1  Bdw.  BUls 

6  N.  §  434;  2  Pars.  Notes  &  B.  255.  And  a  verdict  found  against  the  loser  on 
the  ground  that  he  gave  no  notice  of  the  loss  for  more  than  a  week  will  not  be 
disturbed.     Beckwlth  v.  Corral,  3  Bing.  444,  11  Moore,  335. 

201  ARGENTINE  REPUBLIC  (Code  Com.  art.  886);  BELGIUM  (Code  Nap.); 
BRAZIL  (Code  Com.  art.  389);  CHILI  (Code  Com.  art.  708);  FRANCE  (Code 
Com.  art.  153);  GENp:VA  (Code  Nap.);  GREECE  (Code  Nap.);  HAYTI  (Code 
Nap.  §  150);  ITALY  (Ck)de  Ck)m.  art.  239);  PERU  (0)de  Com.  art.  462);  SAN 
DOMINGO  (Code  Nap.);  TURKEY  (Code  Nap.  |  110);  URUGUAY  (Code  Com. 
art  903). 

202  Lewis  V.  Splane,  2  La.  Ann.  754. 

505  New  Orleans  &  C.  R.  Co.  v.  Armstrong,  2  La.  Ann.  82U. 
S04  Peace  v.  Head,  12  La.  Ann.  582. 

506  Beebe  v.  McNeill,  8  La.  Ann.  130. 
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Ch.  43)  ACTION   ON   LOST   BILLS.  §    1692 

At  common  law,  publication  is,  of  itself,  neither  indispensable  nor 
(where  notice  is  required)  sufficient  notice.^®'  Such  notice  should, 
however,  be  given;  and  the  absence  of  it  was  formerly  held  to 
amount  to  negligence  on  the  owner's  part,  to  outweigh  that  of  the 
purchaser,  where  both  were  at  fault"®^  But  it  is  now  immaterial 
upon  this  ground,  since  no  negligence  of  a  purchaser  will  affect  the 
bona  fides  of  his  title,  except  so  far  as  it  amounts  to  evidence  of 
bad  faith. 

Action  on  Lost  Bills — New  Promise. 

§  1692.  Where  a  bank  bill  payable  to  bearer  is  lost,  even  an 
indemnity  can  afford  no  protection  to  the  maker,  if  there  are  no 
means  of  identifying  the  bill.  In  such  case  no  recovery  can  be  had 
on  mere  circumstantial  evidence  of  its  destruction,  e.  g.  of  its  prob- 
able loss  in  the  Chicago  fire.*®'  So,  if  a  note  is  destroyed  by  the 
plaintiff  himself  fraudulently  or  without  explanation,  he  cannot  re- 
cover either  on  the  paper  itself  or  on  the  original  consideration.*®'^ 
But  whore  a  bank  note  has  been  cut  in  two  for  transmission  by  mail, 
and  one-half  is  lost  in  the  mail,  the  owner  may  recover  against  the 
bank  on  the  half  retained,  since  the  bank  could  not  be  further 
liable  on  the  other  half  to  another  as  a  bona  fide  holder.**®  And 
the  bank  cannot  set  up  in  its  defense  against  the  owner  that  it  had 
announced  it  would  not  pay  its  notes  under  such  circumstances.*** 

f?uit  on  a  lost  note  may  be  brought  by  an  assignee  of  the  debt 

209  Byles,  BiUs,  380;   2  Daniel,  Neg.  Inst.  468.     And  see  §  1023,  supra. 

207  Byles,  Bills,  379;  Chit.  Bills,  290;  2  Daniel,  Nog.  Inst.  469;  Snow  v.  Pea- 
cock, 3  Blng.  406,  11  Moore.  286;  Strange  v.  Wigney.  6  Bing.  677.  So,  where 
the  notice  was  actually  misleading,  e.  g.  by  stating  the  loss  of  a  pocketbook, 
and  that  Its  contents  were  of  no  use  to  any  one  but  the  owner.  Beckwith  v. 
Corral.  2  Bing.  445,  11  Moore,  335. 

20R  Tower  v.  Bank,  3  Allen  (Mass.)  387. 

209  Blade  v.  Noland,  12  Wend.  (N.  Y.)  173;  Booth  v.  Smith,  3  Woods,  19 
Fed.  Cas.  No.  1,649;  McDonald  v.  Jackson,  56  Iowa,  643,  10  N.  W.  223.  But 
he  may  recover  on  a  bank  note  that  has  been  fraudulently  destroyed  by  his 
Berrant.     Hagerstown  Bank  v.  Adams  Exp.  Ck).,  45  Pa,  St.  419.    Or  on  a  note 

.    destroyed  carelessly  by  one  to  whom  it  was  offered  for  sale.    Romberg  v. 
KJkhaffer,  43  ^linn.  205,  45  N.  W.  154. 

210  Hinsdale  v.  Bank,  6  Wend.  (N.  Y.)  378;  Patton  v.  Bank,  2  Nott  &  McC. 
(S.  C)  464;   State  Bank  v.  Aresten,  4  111.  135. 

sii  Martin  v.  Bank,  4  Wash.  C.  C.  253,  Fed.  Cas.  No.  9,156. 

(2405) 


§  1693  ACTION.  (Ch.  43 

secured  by  it.***  But  the  owner  of  a  note  which  is  in  the  hands 
of  an  adverse  holder  cannot  sue  on  it  as  lost.'^*  Where  a  bill  is 
lost,  and,  upon  indemnity  being  given,  a  subsequent  promise  of  pay- 
ment is  made,  the  owner  may  recover  at  law  upon  such  promise.*^* 
But  even  an  express  promise  to  pay  is  of  no  effect  without  some  new 
and  binding  consideration.*** 

Indemnity  Required. 

§  1693.  In  general,  no  recovery  can  be  had  on  a  negotiable  in- 
strument which  has  been  lost,  without  indemnity  to  the  party  11- 
able.**'  And  the  bond  required  in  such  case  must  be  executed  by  the 
holder  himself,  as  well  as  his  surety,**^  and  should  be  given  to  all  the 
defendants,  although  some  of  them  have  not  been  served  with  pro- 
cess in  the  action.***  Where  a  bill  is  lost  in  the  mail,  to  sustain 
a  recovery  against  the  indorser  the  holder  should  demand  a  new 
bill  of  the  drawer,  and  tender  indemnity  to  the  indorser.***  So, 
indemnity  is  required,  upon  proof  in  bankruptcy,**®  or  foreclosure 
of  a  collateral  mortgage  securing  a  lost  note,***  or  in  suit  upon  a 
lost  acceptance,***  or  a  certificate  of  deposit  payable  on  return  of 

212  Sauter  v.  Ijeveridge.  103  Mo.  615,  15  S.  W.  981. 

218  Read  V.  Bank,  136  N.  Y.  44>i.  32  N.  E.  1083.  But  see  West  PhUadelphJa 
Nat  Bank  v.  Field,  143  Pa.  St  473,  22  Atl.  829.       * 

214  Williamson  v.  Clements,  1  Taunt  553. 

215  Davis  V.  Dodd,  4  Taunt.  602. 

216  2  Daniel,  Xeg.  Inst  470;  1  Edw.  Bills  &  N.  f  422;  2  Pars.  Notes  & 
B.  288;  Story,  Prom.  Notes,  §  107;  Miller  v.  Webb,  8  La.  510;  Nalle  v.  Conrad, 
30  La,  Ann.  503;  Freeman  v.  Boynton,  7  Mass.  483;  West  Philadelphia  Nat 
Bank  v.  Field,  143  Pa.  St  473,  22  Atl.  829;  Wiedenfeld  v.  Gallagher  (Tex.  Civ. 
App.)  32  S.  W.  248.  So,  by  statute  In  ILIJNOIS  (Hurd's  Rev.  St  c.  ^8.  § 
14);  MARYLAND  (Pub.  Gen.  Laws,  art  13,  §  11);  MICHIGAN  (How.  Ann.  St. 
§  7519);  MINNESOTA  (Gen.  St  §  5737);  NEW  JERSEY  (2  Gen.  St  p.  2605; 
§  7);  NEW  YORK  (Code  Civ.  Proc.  §  1917). 

217  Howe  Mach.  Co.  v.  Avery,  10  Hun  (N.  Y.)  555. 

218  Hlggius  V.  Watson.  1  Mich.  428. 

2i»  Rlggs  V.  Graeff,  2  Cranch,  C.  C.  298,  Fed.  Cas.  No.  11,826. 

220  Ex  parte  Greenway,  6  Ves.  812. 

221  Yerkes  v.  Blodgett,  48  Mich.  211.  12  N.  W.  218. 

222  Meeker  v.  Jackson.  3  Yeates  (Pa.)  442;  City  of  Bloomington  y.  Smith, 
123  Ind.  41.  23  N.  E.  972. 
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the  certificate,*-'  or  a  note  payable  to  A.  or  bearer.*^*  So,  on  a  stolen 
coupon,  payable  to  bearer,*  *°  or  on  a  note  lost  with  a  blank  indorse- 
ment,*** or  even,  it  has  been  held,  without  any  indorsement,  since 
the  payee  might  otherwise  obtain  it  and  transfer  it  again.*'^ 


Indemnity  Unnecessary. 

§  1694.  Where  an  action  is  brought  on  a  lost  instrument,  and  H 
is  afterwards  found  and  produced  at  the  time  of  trial,  indemnity 
need  not  be  given.**'  So,  it  is  not  necessary,  where  the  lost  note 
was  nonnegotiiible.**'  And  this  has  been  held  to  be  the  case,  also, 
where  it  was  specially  indorsed,  and  therefore,  in  effect,  not  nego- 
tiable.*'® And  it  has  been  held  not  to  be  necessary,  where  the 
note  is  barred  by  the  statute  of  limitations,*'^  or  where  it  was  over- 
due, and  therefore  subject  to  defense,  at  the  time  of  the  loss.*'*  A 
question  has  been  raised  whether  indemnity  is  necessary  in  case 
of  the  loss  of  half  a  bank  note  in  the  mail.    But  the  weight  of  au- 

aa»  Welton  v.  Adams,  4  Cal.  37;  Schmidt  v.  Bank.  153  Mass.  550,  27  N.  E. 
505. 

as*  Adams  v.  Edmunds.  55  Vt.  353. 

225  Hinckley  v.  Railroad  (.'o.,  129  Mass.  52;  Rolston  v.  Railroad  Co.,  21  Misc. 
Rep.  439,  47  N.  Y.  Supp.  650;  Id.,  29  Misc.  Rep.  656,  46  N.  Y.  Supp.  383. 

220  Fales  V.  Russell,  16  Pick,  (Mass.)  315. 

227  Lewis  V.  Petayvin,  4  Mart.  N.  S.  (La.)  4. 

228  Smith  V.  RockweU,  2  HiU  (N.  Y.)  482. 

220  Wright  V.  Wright,  54  N.  Y.  437,  affirming  59  Barb.  (N.  Y.)  506;  AUen  v. 
KelUy,  15  Nev.  452;  Coon  v.  Bonchard,  74  Mich.  480,  42  N.  W.  72;  Rolston  v. 
Railroad  Co.,  21  Misc.  Rep.  439,  47  N.  Y.  Supp.  650;  Woflford  v.  Holmes  Co., 
44  Miss.  579. 

MO  Dudman  v.  Earl,  49  Iowa,  37;  Lamson  v.  PfaflP,  1  Handy  (Ohio)  449;  Kirk- 
wood  V.  Bank,  40  Neb.  484,  58  N.  W.  1016;  Id.,  40  Neb.  497,  58  N.  W.  1135; 
Palmer  v.  Carpenter  (Neb.)  73  N.  W.  090. 

231  Either  at  the  time  the  note  is  lost  (Moore  v.  Fall,  42  Me.  450)  or  at  the 
time  of  trial  (Torrey  v.  Foss,  40  Me.  74). 

232  Brent  v.  Ervin,  3  Mart  N.  S.  (La.)  303;  Mowery  v.  Mast,  14  Neb.  510, 
16  N.  W.  839;  Swatts  v.  Bowen,  141  Ind.  322,  40  N.  E.  1057;  Means  v.  Kendall. 
35  Neb.  693,  53  N.  W.  610;  Klrkwood  v.  Bank.  40  Neb.  484.  58  N.  W.  1016;  Id., 
40  Neb.  497,  58  N.  W.  1135.  Although  necessary,  if  lost  before  maturity, 
EUlott  ▼.  Woodward,  18  Ind.  183. 
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thority  seems  to  be  in  favor  of  requiring  indemnity  to  the  bank  in 
such  case,**'  although  some  cases  hold  to  the  contrary.*'* 

A  distinction  has  also  been  made  between  lost  bills  and  bills  that 
have  been  destroyed,  as  regards  the  need  of  indemnity.  In  Massa- 
chusetts, and  other  states  which  follow  the  same  rule,  an  indemnity 
is  necessary  to  support  a  recovery  on  a  note  which  has  been  de- 
stroyed.^^ ^  But  in  New  York  such  notes  are  not  within  the  statute 
requiring  an  indemnity  to  be  given.*'* 

Tender  of  Indemnity. 

§  1695.  The  plaintiff,  who  sues  on  a  lost  bill  or  note,  should  ten- 
der an  indemnity  bond,  on  the  risk  of  having  to  pay  costs.'*^  But 
the  failure  to  make  such  offer  before  commencing  suit  vnll  only 
affect  his  right  to  recover  damages  and  costs.*''  On  filing  a  bill  in 
equity,  indemnity  should  be  proffered  in  the  bill,  under  the  direction 
of  the  court,  but  need  not  be  formally  tendered  at  the  beginning 
of  the  suit.*"    A  court  of  common  law  has,  in  general,  no  power 

233  Mossop  v.  Eadon,  16  Ves.  430;  Bank  of  Virginia  v.  Ward,  6  Munf.  (Va.) 
166;  Farmers'  Bank  v.  Reynolds,  4  Rand.  (Va.)  186;  Bullet  v.  Bank,  2  Wash. 
C.  C.  172,  Fed.  Cas.  No.  2,125;  Armat  v.  Bank,  2  Cranch,  C.  C.  180,  Fed.  Cas. 
No.  53o;  Commercial  Bank  v.  Benedict,  18  B.  Mon.  (Ky.)  307;  Allen  v.  Bank, 
21  N.  C.  3;  Murdock  v.  Bank,  2  Rob.  (La.)  112;  Little  v.  Association,  2  La. 
Ann.  1012. 

2  34  2  Pars.  Notes  &  B.  313;  Redmayne  v.  Burton,  2  Law  T.  (N.  S.)  324; 
State  Bank  v.  Aresten,  4  111.  135;  Union  Bank  v.  Warren,  4  Sneed  (Tenn.)  167. 

285  McGregory  v.  McGregory,  107  Mass.  543;  Armstrong  y.  liewis,  14  Minn. 
406  (GiL  308);  Price  v.  Dunlap,  5  Cal.  483.  So,  of  bank  notes,  (-bmmercial 
Bank  v.  Benedict,  18  B.  Mon.  (Ky.)  307;  Wade  v.  Banking  Ck).,  8  Rob.  (La.) 
140.  But  an  action  will  not  lie  on  bank  notes  which  cannot  be  Identified,  on 
circumstantial  evidence  of  their  destruction  and  tender  of  indemnity.  Tower 
V.  Bank,  3  Allen  (Mass.)  387. 

230  Des  Arts  v.  I^ggett,  16  N.  Y.  582,  5  Duer  (N.  Y.)  156;  Blandin's  Adm'r 
V.  Wade,  20  Kan.  251.  So,  upon  a  check  destroyed  on  the  day  It  was  received. 
Scott  V.  Meeker,  20  Hun  (N.  Y.)  161. 

-37  Banque  Jacques  Cartier  v.  Strachan,  5  U.  C.  Prac.  159.  So,  in  an  action 
on  a  bank  note  of  which  one-half  has  been  lost  Farmers'  Bank  v.  Reynolds, 
4  Rand.  (Va.)  186. 

28  8  Allen  V.  Bank,  21  N.  C.  3.  And  this  is  required  by  statute  in  MICH- 
IGAN.    How.  Ann.  St.  §  7519. 

»B  Exchange  Bank  y.  Morrall,  16  W.  Va.  540. 
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to  stay  proceedings  until  a  bond  of  indemnity  is  given.**®  But  by 
statute  in  Great  Britain  it  may  order  that  the  loss  of  a  bill  or  note 
shall  not  be  set  up  by  the  defendant,  if  indemnity  is  given.^*^  And 
a  plea  setting  up  the  loss  of  a  bill  may  be  struck  out,  if  the  plaintiff 
gives  indemnity  and  pays  the  costs.^*^  By  an  earlier  act  it  was  pro- 
vided in  Great  Britain  that  the  drawer  of  a  lost  bill  may  be  com- 
pelled to  give  a  new  instrument,  upon  indemnity  being  given  him.^*' 
This  act,  however,  gave  no  jurisdiction  to  common-law  courts  in^ 
the  case  of  a  lost  bill  or  note.-**  And  a  court  of  equity  might  not 
only  compel  the  giving  of  a  new  bill,  but  enforce  the  payment  of  the 
lost  bill.^***  The  statute  has  therefore  not  been  generally  enacted  in 
the  United  States,  and  has  not  effectively  enlarged  the  jurisdiction  of 
the  courts  in  case  of  the  loss  of  negotiable  paper. 


Action  in  Equity. 

§  1696.  Where  no  right  of  action  existed  at  common  law  upon 
a  lost  bill  or  note,  the  owner  might  resort  to  a  court  of  equity  for 
relief.^**     And  this  was  his  only  remedy  on  a  lost  note  payable 

2*0  Aranguren  v.  Schofield,  1  Hurl.  &  N.  4^.  But  in  Connecticut  a  court  of 
law  m&y  require  an  indemnity  bond.  Bridgeford  v.  Manufacturing  O.,  34 
Conn.  546.  And  in  Alabama  execution  cannot  issue  until  indemnity  is  given. 
Code,  S  32. 

241 17  &  18  Vict.  c.  125,  §  87;  Bills  of  Excliange  Act,  §  70.  And  the  stat- 
ute includes  Uank  notes.  Noble  v.  Bank,  2  Hurl.  &  C.  355;  McDonnell  v. 
Murray,  9  Ir.  C.  L.  495. 

242  King  V.  Zimmerman,  L.  R.  6  C.  P.  466;  Noble  v.  Bank,  2  Hurl.  &  C.  355; 
McDonnell  v.  Murray,  9  Ir.  C.  L.  495;  Ringrose  v.  Blizard,  2  Fost  &  F.  375. 

248  9  &  10  Wm.  III.  c.  17,  §  3,  extended  to  notes  by  3  &  4  Anne,  c.  9;  Bills  of 
Exchange  Act,  §  69.  This  statute  has  been  enacted  also  In  MISSISSIPPI 
(Ann.  Code,  §  3512)  and  NEW  JERSEY  (2  Gen.  St.  p.  2a05,  §  0). 

244  Ex  parte  Greenway,  6  Ves.  812;  Davles  v.  Dodd,  4  Price,  176;  Toulmin 
▼.  Price,  5  Ves.  238;   Bromley  v.  Holland,  7  Ves.  19,  242. 

2«  Byles,  Bills,  384;  Chit.  Bills.  300;  Walmsley  v.  Child,  1  Ves.  Sr.  341; 
PoTi-eU  V.  Monnier,  1  Atk.  611;  Toulmin  v.  Price,  5  Ves.  235;  Mossop  v.  Eadon, 
16  Ves.  430;  Hansard  v.  Robinson,  7  Barn.  &  C.  90,  9  Dowl.  &  R.  860. 

246  Byles,  Bills,  383;  Chit.  BiUs,  300;  2  Pars.  Notes  &  B.  297;  Story,  Bills,  § 
447.  And  this  is  true  of  a  bank  note  of  which  one-hnlf  has  been  lost  in  the 
mail.  Mossop  v.  Eadon,  16  Ves.  430.  Or  a  note  which  has  been  destroyed. 
Fisher  v.  Mershon,  3  Bibb  (Ky.)  527.    Or  a  lost  bond.     Dumas  v.  Powell,  22 
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to  bearer,**^  or  on  a  promise  to  accept  a  bill,  which  was  lost  after 
it  had  been  discounted  on  the  faith  of  the  promise.**^  A  court  of 
equity,  on  indemnity  giren  by  the  owner,  will  compel  the  drawer  to 
furnish  a  new  bill,^**  or  a  new  coupon  bond,^"®  or  will  enforce  a 
lost  acceptance.*"*  And,  where  equity  has  once  taken  jurisdiction 
in  the  case  of  a  lost  note,  it  will  not  be  defeated  by  the  subsequent 
finding  of  the  note.^*^  An  action  will  lie  in  equity  upon  a  lost  bill, 
even  though  there  might  be  an  action  at  law.***'  And  a  bill  in  equity 
may  be  filed  for  discovery  upon  a  lost  bill,  with  an  allegation  that 
there  is  no  sufficient  remedv  at  law.*°* 

But  a  court  of  equity  will  only  take  jurisdiction  upon  affidavit 
of  loss  and  tender  of  indemnity.*^**  And  it  will  not  interfere  to  en- 
force bank  notes  which  are  alleged  to  have  been  destroyed  by  fire, 
but  cannot  be  identified  by  number  or  otherwise,  and  are  not  clearly 
proven  to  be  the  notes  of  the  defendant.*^®  And,  where  a  bank 
note  is  expressly  payable  at  a  particular  place,  equity  will  not  gi*ant 
relief  to  the  owner,  upon  its  loss,  until  after  demand  made  at  such 
place.* ^^    Nor  will  a  court  of  equity  entertain  a  suit  against  the  ac- 

N.  C.  122.  Or  nonnegotiable  bond.  Reeves  v.  Morgan,  48  N.  J.  Eq.  415,  21 
Atl.  1040. 

2*7  Rowley  V.  Ball,  3  Cow.  (X.  Y.)  303;  Butler  v.  Joyce,  20  D.  C.  191.  Or 
a  note  payable  to  '^A.  or  bearer."     Adams  v.  Edmunds,  55  Vt.  :55:3. 

248  Savannah  Nat.  Bank  v.  Haskins,  101  Mass.  370.      And  see  §  1608,  supra. 

249  Rhodes  V.  Morse,  14  Jur.  800.  Especially  after  the  lost  cheek  is  barred 
by  the  statute  of  limitations.     Taylor  v.  Scrivens.  1  Beav.  571. 

2  50  Xew  Orleans,  J.  &  G.  N.  R.  Co.  v.  Mississippi  College,  47  Miss.  560. 

231  City  of  Bloomington  y.  Smith,  123  Ind.  41,  23  N.  E.  972. 

2  02  Crawford  v.  Summers,  3  J.  J.  Marsh.  (Ky.)  301.  Especially  if  found  in 
adverse  hands.     Force  v.  City  of  Elizabeth,  28  N.  J.  Eq.  403. 

253  Davies  v.  Dodd,  4  Price,  176.  Although  the  loss  was  not  disputed,  and  no 
discovery  was  asked.  Chewning  v.  Singleton,  2  Hill  (S.  C.)  371.  Equity  seems, 
in  North  Carolina,  to  have  been  preferred,  because  the  loss  could  be  proved  in 
equity  by  the  plaintiff's  oath,  which  could  not  be  done  at  law.  Chancy  v. 
Baldwin,  46  N.  C.  78.  And  equity  is  the  best  jurisdiction,  where  both  are  con- 
current. Davis  V.  Benbow,  2  Bailey  (S.  C.)  427.  And  It  is  not  ousted  in  Ala- 
bama by  the  statute  providing  for  action  at  law  on  a  lost  bilL  Tindall  v. 
Childress,  2  Stew.  &  P.  (Ala.)  250. 

264  Temple  v.  Gove,  8  Iowa,  511.    And  see  Mossop  v.  Eaden,  16  Ves.  430. 

265  Smith  V.  Walker,  1  Smedes  &  M.  Ch.  <Miss.)  432, 
256  Irwin  V.  Bank,  1  Humph.  (Tenn.)  145. 

267  Streater  v.  Bank,  55  N.  C.  31. 
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ceptor  in  favor  of  one  who  intended  to  become  an  indorsee,  but  had 
not  obtained  the  indorsement  before  the  bill  was  destroyed.^"  But, 
where  the  last  indorsee  of  a  lost  bill  sues  the  acceptor  in  equity,  it 
is  not  necessary  to  make  the  prior  indorsees  parties  defendant^"* . 

Action  at  La^w. 

§  1697.  It  is  now  settled  in  Great  Britain  that  the  owner  of  a 
negotiable  bill  which  has  been  lost  or  destroyed  cannot  bring  suit 
upon  it  at  law.***  This  is  partly  because  of  the  difficulty  in  making 
legal  proof  of  the  bill,  and  partly  because  of  the  inability  of  the 
court  to  require  indemnity.  In  like  manner,  the  owner  of  a  lost  note 
payable  to  bearer  cannot  recover  on  it  at  law.**^  And  this  has  been 
held  to  be  so  whether  the  bill  was  actually  indorsed  or  not.^*^  But 
if  the  bill  was  specially  indorsed  before  its  loss,  and  therefore  not 
negotiable  without  further  indoreement,  it  has  been  held  that  the 
owner  might  bring  suit  on  it  at  law,  and  offer  secondary  evidence  of 
its  contents.^**    If  it  was  not  indorsed  when  lost,  an  action  at  law 

258  Fklge  V.  Bnmfonl.  31  lAvr  .T.  Ch.  805. 

2B»Byles,  BiUs,  384;  Chit.  Bills,  301;  Macartney  v.  Grahnni.  2  Sim.  28."»: 
Foley  v.  Carlon,  Younge,  373.  But  see  West  v.  Pattoii,  lAtt.  Sel.  Cas.  (Ky.> 
405. 

ico  Byles.  BiUs.  381;  Benj.  Clialm.  Dig.  art.  144:  Chit.  Bills.  307;  1  Edw. 
Bills  &  N.  §  420;  Story,  Prom.  Notes,  §  108;  Hansard  r.  Robinson,  7  Barn.  & 
C.  00;  0  Dowl.  &  K.  860;  McNalr  v.  Gilbert,  3  Wend.  (N.  Y.)  .346.  But  se(\ 
as  to  recovery  on  an  acceptance  that  was  destroyed  by  nilstalce  after  renewal 
by  a  forged  acceptance,  Wright  v.  Maidstone.  1  Kay  &  J.  701.  And  see  2 
Pars.  Notes  &  B.  290.  So,  action  lies  at  law  where  a  note  has  been  destroyed. 
and  is  already  barred  by  the  statute  of  limitations.  Moses  v.  Trice,  21  Grat. 
(Va.)  556;  Moore  v.  Fall,  42  Me.  450.  But  the  mere  circumstance  that  a  note 
was  barred  by  the  statute  of  limitations  before  it  was  lost  will  not  enable  the 
loser  to  sue.  Chit.  Bills,  306;  Poole  v.  Smith,  Holt,  144.  But  see  2  Pars.  Notes 
&  B.  200,  296;  Story,  BiUs,  §  447. 

2«i  Klrby  v.  Sisson,  2  Wend.  (N.  Y.)  550.  Though  Indemnity  Is  offered.  Pier- 
son  Y.  Hutchinson,  2  Camp.  211. 

««»  Byles,  BiUs,  381;  Bevan  v.  Hill,  2  Camp.  381;  Ramuz  y.  Crowe,  1  Exch. 
167. 

2«»  Chit.  Bills,  306;  1  Edw.  BiUs  &  N.  S  427;  2  Para.  Notes  &  B.  291;  Long 
V.  BaUie,  2  Camp.  214;  Mossop  v.  Eadon,  16  Ves.  430;  Depew  v.  Wheelan,  6 
Blackf.  ilud.)  485;  Branch  Bank  v.  Tillman,  12  Ala.  214;  Kirkwood  v.  Bank. 
40  Neb.  484,  58  N.  W.  1016;  Id.,  40  Neb.  497,  58  N.  W.  1135;  Clark  v.  Snow,  60 
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will  still  lie  on  the  original  consideration.*'*  And,  if  it  was  not 
negotiable,  the  action  may  be  either  on  the  bill  or  the  considera- 
tion.**^ But  the  owner  of  a  negotiable  bill  which  has  been  destroyed 
cannot  bring  suit  at  common  law  to  recover  the  consideration.*'* 
Where  the  defendant  has  wrongfully  obtained  possession  of  the  bill, 
and  withholds  it  from  the  owner,  a  suit  may  be  brought  upon  it  at 
law.*"^  So,  if  suit  is  brought  at  law  on  a  negotiable  bond  or  note, 
its  accidental  destruction  pending  the  suit  will  not  defeat  the  ac- 
tion.**' But  if  the  bill  is  lost  after  action  brought,  and  the  de- 
fendant resists  the  action,  and  puts  the  plaintiff  to  his  proof  of 
the  bill  under  the  ordinary  issues,  he  must  account  for  its  nonpro- 
duction.*'®  If,  how-ever,  the  bill  is  lost  before  its  maturity,  no  action 
at  law  lies,  although  indemnity  is  offered.*^**  And  it  has  been  said 
to  make  no  difference  whether  the  bill  is  due  or  not  at  the  time  of 
its  loss,  only  a  court  of  equity  having  jurisdiction  in  either  case.*^* 

Vt.  205,  14  Atl.  87;  Adams  v.  Baker,  16  R.  I.  1,  11  Atl.  1G8;  Bo'teler  v.  Dexter, 
20  D.  C.  26.  So,  where  there  is  no  evidence  that  it  has  been  negotiated  or 
indorsed.     Chaiidron  v.  Hunt,  3  Stew.  (Ala.)  31. 

204Rolt  V.  Watson,  12  Moore,  510. 

2«3  Byles,  Bills,  382;  Chit.  Bills.  305:  2  Daniel.  Negr.  Inst.  483;  1  Edw. 
Bills  &  N.  §  428;  2  Tars.  Notes  &  B.  280;  Wain  v.  Bailey,  10  Adol.  &  E.  616; 
Price  V.  Price,  16  Mees.  &  W.  243;  Ramuz  v.  Crowe.  1  Exch.  167.  And  see 
Rolt  V.  Watson,  4  Bing.  273.  So,  upon  a  sealed  note  which  was  not  indorsed  by 
the  payee.  Whitesides  v.  WaUace,  2  Speer  (S.  C.)  192.  Or  on  a  note  payable 
to  A.  B.,  his  agent  or  attorney.  Templin  v.  Krahn,  3  Ind.  373.  So,  in  Miss- 
issippi, where  the  note  is  subject  to  equities  in  the  indorsee's  hands.  Clark  v. 
Reed,  12  Smedes  &  M.  554. 

260  Byles,  Bills,  381;  Chit.  Bills,  304;  Crowe  v.  Clay,  9  Exch.  604;  Danger- 
field  V.  Wilby,  4  Esp.  159;  Champion  v.  Terry,  3  Brod.  &  B.  295,  7  Moore,  130. 

207  Chit.  Bills,  301;  2  Pars.  Notes  &  B.  292;  Smith  v.  McClure,  5  East,  477; 
Pierson  v.  Hutchinson,  2  Camp.  212;  6  Esp.  126.  And  the  suit  must  be  for  a 
lost  note  under  the  Tennessee  statute.    Powers  v.  Fitzhugh,  10  Humph.  415. 

2  08  Bliss  V.  Turnpike  Co.,  9  Dana  (Ky.)  265.  And  he  will  not  be  compelled 
to  proceed  after  the  loss  as  upon  a  lost  note.  German  Sav.  Bank  v.  Kerlin, 
53  Mo.  382. 

2  60  Byles,  Bills,  303,  382;   Poole  v.  Smith,  Holt,  144, 

27  0  Pierson  v.  Hutchinson,  2  Camp.  211;  6  Esp.  126. 

271  Byles,  Bills,  382;  2  Daniel,  Neg.  Inst.  478;  Story,  Prom.  Notes,  f  450; 
Crowe  V.  Clay,  9  Exch.  608;  Rowley  v.  Ball,  3  Cow.  (N.  Y.)  303.  So,  Moses 
v.  Trice,  21  Grat.  (Va.)  556.  But  see,  contra.  Chit.  Bills,  307;  2  Pars.  Notes 
&  B.  296;   Thayer  v.  King,  15  Ohio,  242;   Mowery  v.  Mast,  14  Neb.  510,  16  N, 
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So,  where  a  bill  payable  to  bearer  is  lost  after  a  promise  of  pay- 
ment by  the  acceptor,  he  will  not  be  liable  in  a^uit  at  law  on  such 
promise.^^* 

Statutes — ^Law  and  Equity  Blended. 

§  1699.  In  some  of  the  United  States  provision  is  made  by  statute 
for  bringing  an  action  at  law  upon  a  lost  bill  or  note.^^*  And  in 
states  having  no  separate  courts  of  law  and  equity  recovery  may 
be  had  in  an  action  at  law  on  tender  of  sufficient  indemnity.*^*  Thus^ 
where  a  negotiable  note  has  been  indorsed  in  blank,  and  afterwards 
stolen,  the  owner  may  recover  upon  it,  on  giving  indemnity,*^ '^  ex- 
cept as  against  an  indorser,  who  would  require  the  note  itself  for 
his  protection,  and  reimbursement  as  against  prior  parties.^^*  A 
lost  check  is  within  the  statute  in  New  York,  and  its  contents  may 
be  proved  by  parol.*^^  So,  recovery  may  be  had  upon  bank  note» 
against  the  bank  of  issue,  on  proof  of  their  destruction  or  loss.^^* 
Or  where  a  bank  note  has  been  cut  into  two  parts  for  transmission. 

W.  839.  And  judgment  In  the  action  will  bar  all  further  recovery.  Elliott  v. 
Woodward,  18  Ind.  183.  And  in  such  case  it  need  not  be  shown  that  it  had 
not  been  indorsed.    Sloo  v.  Roberts.  7  Ind.  128. 

«Ta  Byles,  Bills,  382;  Chit.  BiUs,  303;  Hansard  v.  Robinson,  7  Barn.  &  C. 
05;    Davis  v.  Dodd,  4  Taunt  G02. 

278  ALABAMA  (Code,  §  2597);  ARKANSAS  (Sand.  &  H.  Dig.  §  5610); 
ILLINOIS  (Kurd's  Rev.  St.  c.  98,  §  14);  NEW  JERSEY  (2  Gen.  St.  p.  2005, 
f  7);  NEW  YORK  (Code  Civ.  Proc.  §  1917). 

2T4  Almy  V.  Reed,  10  Cush.  (Mass.)  421;  Bridgeford  v.  Manufacturing  Co.. 
34  Conn.  546.  And  recovery  may  be  had  on  a  note  destroyed  by  fire  as  a 
lost  note,  on  giving  an  indemnity  bond.  McGregory  v.  McGregory,  107  Mass. 
543. 

27 B  Fales  V.  Russell,  16  Pick.  (Mass.)  315.  But  where  it  has  been  indorsed 
in  blank,  and  lost  and  afterwards  assigned  by  the  indorsee,  the  assignee  can- 
not sae  in  his  own  name  at  law.    Willis  v.  Cresey,  17  Me.  9. 

276  Tuttle  V.  Standish,  4  Allen  (Mass.)  481.  Nor  is  such  indorser  liable  ou 
the  original  consideration.  Champion  v.  TeiTy,  3  Brod.  &  B.  295.  But  in  Ten- 
nessee the  statute  provides  for  suit  against  the  indorser  of  a  lost  note.  Union 
Bank  v.  Osborne,  6  Humph.  (Tenn.)  318. 

-7T  Jacks  V.  Darrin,  3  E.  D.  Smithy  548. 

278  Whether  destroyed,  Bank  of  Louisville  v.  Summers,  14  B.  Mon.  (Ky.>- 
306;  or  lost,  Commercial  Bank  v.  Benedict,  18  B.  Mon.  (Ky.)  307.  But  not  un- 
der the  statute.  In  ALABAMA  (Code,  §  2597). 
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and  one  half  is  lost,  inasmuch  as  it  is  no  longer  negotiable,  recovery 
may  be  had  on  the  ^ther  half.*^* 


lioss — How  Pleaded. 

§  1700.  Where  an  action  is  brought  on  a  note  that  has  been  lost 
or  destroyed  in  whole  or  part,  it  is  not  necessary  to  declare  upon  it 
specially,  but  the  plaintiff  must  account  for  the  loss  before  he  can 
offer  secondary  evidence  of  its  contents.^®®  And  he  cannot  recover 
on  a  lost  note,  on  the  money  counts,  without  proof  that  it  has  been 
lost  or  destroyed,  and  is  therefore  not  capable  of  being  the  object  of 
a  further  suit.^*^  Where  the  loss  is  averred  by  the  plaintiff  to  excuse 
its  nonproduction,  the  defendant  may  take  issue  upon  the  fact  of 
loss."®*  And,  if  the  note  is  not  specially  declared  on  as  lost,  the 
loss  must  now  be  set  up  in  Great  Britain  by  plea,  or  the  plaintiff 
may  recover  on  secondary  evidence  on  proof  of  the  loss.*®*  In  some 
states  a  complaint  is  demurrable  unless  it  contains  an  affidavit  of  the 
owner  stating  the  fact  of  the  loss.*®*  But  pleading  to  the  merits  of 
the  action  is  a  waiver  of  such  affidavit  after  verdict.*®* 

Evidence  of  Loss — ^Affidavit. 

§  1701.  In  order  to  give  the  court  jurisdiction  in  an  action  upon 
a  lost  bill,  the  plaintiff  must  prove  its  former  existence.*®®    But,  if 

27  0  Bank  of  U.  S.  v.  Sill,  5  Conn.  106.  And  the  whole  amount  may  be 
recovered  on  the  common  counts.    Union  Bank  v.  Warren,  4  Sneed  (Tenn.)  1G7. 

280  Yanauken  v.  Hornbeck,  14  N.  J.  Law.  178;  Adams  v.  Baker.  16  R.  I. 
1,  11  Atl.  168.  And  the  declaration  need  not  show  whether  the  bUl  was  due  or 
indorsed  before  It  was  lost.    Chaudron  v.  Hunt,  3  Stew.  (Ala.)  31. 

251  Dangerfleld  v.  Wilby,  4  Esp.  lo9. 

252  Campbell  v.  IklcCrea,  11  U.  C.  Q.  B.  03. 

263  Byles,  Bills,  382;  Bla.ckle  v.  ridding,  6  C.  B.  196;  Chamley  v.  Grundy, 
14  C.  B.  608. 

284  Bell  V.  Moore,  9  Ala.  823;  Rowland  v.  Daily.  45  Ga.  129;  Carter  v. 
Vaulx,  2  Swan  (Tenn.)  Cim 

28  3  Union  Bank  v.  Osborne,  6  Humph.  (Tenn.)  318. 

288  Enston  r.  Friday,  2  Rich.  Law  (S.  C.)  427;  and  execution,  Jackson  ▼. 
Jackson,  6  Dana  (Ky.)  257;  and  also  (it  has  been  held)  that  it  was  not  paid, 
Usher  V.  Gaither,  2  Har.  &  McH.  (Md.)  457.  But  see,  contra,  2  Pars.  Notes  & 
B.  307.    Proof  of  its  destruction  wiU  make  strict  proof  of  its  execution  un- 
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the  bill  is  afterwards  found  pending  the  suit,  it  may  be  proved  in 
the  usual  manner.^*^  Preparatory  to  the  admission  of  secondary  evi- 
dence of  its  contents,  it  must  be  proved  that  this  bill  has  been  lost 
or  destroyed,^ **•  especially  where  the  suit  is  on  a  certificate  of  deposit 
payable  "on  return  of  this  certificate."  ^®*  The  question  of  evidence 
was  once  considered  as  determining  that  of  jurisdiction.  Thus,  it 
was  held  at  one  time  that  on  proof  of  the  destruction  of  a  bill, 
.  whether  negotiable  or  not,  its  contents  might  be  proved  in  a  court  of 
law  by  secondary  evidence;  but  this  has  been  overruled  on  the 
ground  that  a  court  of  law  cannot  afford  full  relief  or  entertain 
jurisdiction  in  such  case.^*® 

WTiere  the  loss  is  denied  by  the  plea,  it  must  in  all  cases  be  proved 
by  competent  evidence.^ "^  Such  proof  may  be  made  by  the  plaintiff's 
attorney  in  whose  hands  the  paper  was  placed  for  suit  before  it  was 
lost,***  or  by  the  holder  of  a  lost  note,  although  himself  a  party  in 
interest,  and  as  such  not  in  general  a  competent  witness.**** 

necessary,  Bradley  v.  Long,  2  St  rob.  (S.  C.)  160;  ort)f  the  signature  of  a  bank 
officer  on  the  missing  part  of  a  bank  note,  Miirdock  v.  Bank,  2  Rob.  (La.)  112. 
But,  If  shown  to  be  still  in  existence,  no  recovery  can  be  had  on  it  as  a  lost 
bUl.     Stout  V.  Ashton,  5  T.  B.  Mon.  (Ky.)  251. 

2«7  Carlisle  v.  Davis,  7  Ala.  42;  Drake  v.  Ramey.  3  Rich.  Law  (S.  C.)  37; 
Jones  V.  Fales,  5  Mass.  101. 

28«  Abom  V.  Bosworth,  1  R.  L  401;  Vanauken  v.  Homl)eck,  14  N.  J.  Law, 
178;  Usher  v.  Gaither,  2  Har.  &  McH.  (Md.)  457;  Lewis  v.  Sphine,  2  La.  Ann. 
754;  Enston  t.  Friday,  2  Rich.  Law  (S.  C.)  427;  Bank  of  Louisville  v.  Sum- 
mers, 14  B.  Mon.  (Ky.)  306.  So,  in  West  Virginia,  If  the  loss  is  denied. 
Exchange  Bank  v.  Morrall,  16  W.  Va.  546.  Proof  of  destruction  is  sufficient. 
Hagerstown  Bank  v.  Adams  Exp.  Co.,  45  Pa.  St.  419.  But  the  holder  Is  not 
required  to  prove  its  absolute  destruction.     Swift  v.  Stevens,  8  Conn.  431. 

2  80  FeUs  Point  Sav.  Inst.  v.  Weedon,  18  Md.  320;  or  where  the  action  is 
upon  a  promise  waiving  laches  in  notice  of  dishonor  of  the  bill,  Powell  v. 
Roach.  6  Esp.  76. 

"0  Byles,  Bills,  281;  Chit.  Bills,  305;  Woodford  v.  Whitely,  Moody  &  M. 
517;   Pierson  v.  Hutchinson,  2  Camp.  211,  6  Esp.  126. 

2»i  Exchange  Bank  v.  Morrall,  16  W.  Va.  546.  This  could  not  be  formerly 
by  the  plaintiff  or  other  interested  witness,  either  at  law.  Cotton  v.  Beasley, 
6  X.  C.  259;  Davis  v.  Benbow,  2  Bailey  (S.  C.)  427;  or  in  equity,  W^ai-dlaw  v. 
Gray,  Dud.  Eq.  (S.  C.)  85. 

2»2  Glover  v.  Thompson,  Ryan  &  M.  403.  And  the  attorney's  clerk,  to  whom 
it  appears  by  other  proof  that  the  note  was  sent,  is  a  necessary  witness  as  to 
the  loss  and  search  made.    Grover  v.  Clark,  5  U.  C.  Q.  B.  (O.  S.)  208. 

2»»  Chamberlain  v.  Gorham,  20  Johns.  (N.  Y.)  144. 

(2415) 


§  1702  ACTION.  (Ch.  43 

Preliminary  proof,  at  least,  may  be  made  by  the  affidavit  of  a  party 
to  the  suit.*"*  So,  in  equity,  by  an  affidavit  of  loss  annexed  to  the 
bill  of  complaint,  although  this  is  not  sufficient  evidence,  if  the  loss 
is  denied.  ^"'^  In  Alabama  it  is  provided  by  statute  that  the  plaintiff's 
affidavit  shall  be  presumptive  evidence  of  the  loss  and  of  the  contents 
of  the  paper,  until  denied  by  the  defendant  upon  Ms  affidavit.**** 
And  suit  will  not  lie  on  a  lost  bill  indorsed  in  blank  without  such 
affidavit,  although  the  bill  is  drawn  in  two  parts,  and  only  the  pro- 
tested part  is  lost.*®^  Where  a  copy  is  offered  in  evidence,  diligent 
search  must  appear,  and  the  affidavit  must  show  the  particulars.*'* 
But  it  is  not  necessary  that  it  should  state  that  the  bill  was  lost  by 
accident.**' 

§  1702.    Whether  the  evidence  of  the  loss  is  legally  sufficient 

to  allow  the  plaintiff  to  prove  the  contents  of  the  bill  is  a  question  for 
the  court  to  determine.'**®  But  the  nonproduction  of  the  original 
must  be  explained  to  the  satisfaction  of  the  jury.*°*  The  evidence 
both  as  to  the  loss  and  the  contents  of  the  lost  bill  goes  to  the 
jury.^®*  And  circumstantial  evidence  of  the  loss,  which  satisfies  the 
jury  of  the  fact,  is  sufficient.'®'  Thus,  it  has  been  held  sufficient  for 
a  witness  to  show  that  the  note  must  be  among  his  papers,  if  it  is 

204  Donelson  v.  Taylor,  8  Pick.  (Mass.)  389;  2  Daniel,  Neg.  Inst.  475;  Cleve- 
land V.  Worrell,  13  Ind.  545;  Wade  v.  Wade,  12  HI.  89;  Meeker  v.  Jackson,  3 
Yeates  (Pa.)  442.  Even  where  bis  testimony  is  not  admissible  on  trial  of  the 
action.    Dormady  v.  Bank,  3  III.  236. 

2t)5  Fisher  t.  Carroll,  41  N.  C.  485;  Cockell  v.  Bridgeman,  4  Beav.  499.  And 
it  has  been  held  sufficient  both  to  give  jurisdiction  and  let  in  secondary  evi- 
dence, in  Hill  V.  Lfickey,  9  Dana  (Ky.)  82.  Although  this  latter  purpose  has 
been  denied,  as  well  as  its  sufficiency  to  prove  that  the  note  had  not  been 
negotiated.    Grant  v.  Reid,  4G  N.  C.  512. 

2  96  ALABAMA  (Code,  |  2507). 

2t)7  Posey  V.  Bank,  12  Ala.  802. 

298  Palmer  v.   Logan,   4  111.  56. 

*80  Harry  man  v.  Robertson,  3  Mo.  449. 

800  Page  V.  Page,  15  Pick.  (Mass.)  3G8;  Donelson  v.  Taylor,  8  Pick.  (Mass.) 
890;   Boyle  v.  Arledge,  Hempst  620,  Fed.  Cas.  No.  1,758. 

»oi  Bowman   v.    Smith,   1   Strob.   (S.   C.)   246. 

302  Peabody  v.  Denton,  2  Gall.  351,  Fed.  Cas.  No.  10,867. 

«os  Chit  Bills,  297;  2  Daniel,  Neg.  Inst.  474;  Holiday  v.  Slgll,  2  Gar.  ft  P. 
176;  Nagel  t.  Mignot,  8  Mart.  O.  S.  (La.)  488;  without  evidence  of  how  he  lost 
it,  Down  V.  Hallhig,  4  Bam.  ft  C.  330;  or  production  of  the  published  notice 
of  loss.  Miller  v.  Webb,  8  La.  516ii 
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not  lost,  and  that  he  has  made  diligent  and  unsuccessful  search  for 
it;  *®*  or  that  the  note  was  placed  for  collection  in  the  hands  of  an 
attorney  who  has  died,  and  that  diligent  search  has  been  made  for  it 
in  vain;  '***  or  to  produce  a  duplicate  letter,  with  a  notarial  copy 
of  the  bill,  reciting  that  it  was  mailed  with  the  bill  by  a  certain 
ship,  together  with  proof  that  the  ship's  mail  was  thrown  overboard 
on  its  being  chased  by  a  privateer.'^**  But  it  is  not  sufficient  to 
prove  that  the  note  was  mailed  to  a  postmaster  in  another  state, 
in  order  to  procure  evidence  of  its  execution,  and  was  never  re- 
turned to  the  owner.^®^  And  it  has  even  been  held  not  to  be  suffi- 
cient for  a  recovery  on  half  a  bank  note  to  prove  that  the  other  half 
had  been  mailed,  and  stolen  from  the  mail.'®* 

The  production  of  a  bill  may  be  dispensed  with  by  an  admission 
on  the  defendant's  part  that  a  certain  amount  was  due  on  it,^®*  or 
even,  it  has  been  held,  by  an  acknowledgment  that  he  drew  the 

804  Fremont  v.  tJ.  S.,  4  Ct.  CI.  252;  or  to  prove  the  loss  of  the  pocketbook 
containing  the  lost  note,  Higglns  y.  Watson,  1  Mich.  428.  But  an  unsuccessful 
search  "at  home"  Is  not  of  itself  sufficient.    Crowe  v.  CapweU,  47  Iowa,  426. 

809  Patriotic  Bank  v.  Little.  2  Cranch,  C.  C.  627,  Fed.  Cas.  No.  10,809; 
especiaUy  where  the  attorney  had  been  massacred  and  his  papers  destroyed, 
Voyton  V.  BreneU,  1  Wash.  C.  C.  469,  Fed.  Cas.  No.  17,026;  or  where  the 
court  flies,  in  which  the  note  should  have  been  found,  were  abstracted,  Hern- 
don  y.  Giyens,  16  Ala.  261.  But  it  Is  not  enough  to  show  that  it  was  left 
with  a  referee,  and  that  subsequent  Inquiry  was  made  of  him  unsuccessfuUy, 
without  search  In  the  court  flies  which  contained  his  report  Rogers  y. 
Durant,  106  U.  S.  644,  1  Sup.  Ct  623. 

806  Anderson  y.  Robson,  2  Bay  (S.  C.)  495. 

SOT  Depew  y.  Wheelan,  6  Blackf .  (Ind.)  485. 

S08  Byles,  Bills,  383;  Mayor  y.  Johnson,  3  Camp.  324.  But  such  half  note 
comes  within  the  proylsions  of  the  English  Common  Law  Procedure  act  of 
1854,  as  a  lost  note.  Bedmayne  y.  Burton,  9  Jur.  (N.  S.)  21;  Smith  y.  Mundy, 
6  Jar.  (N.  S.)  977. 

808  Freyer  y.  Brown,  Ryan  &  M.  145.  So,  his  admissions  as  to  Us  existence 
and  amount,  Latapie  y.  Grayier,  8  Mart.  O.  S.  (La.)  316.  So,  an  admission  of 
the  loss  in  an  answer  in  chancery  is  sufficient  Chamley  y.  Grundy,  14  C.  B. 
608.  But  it  Is  not  enough  that  he  had  apologized  for  not  paying  It.  Dan- 
gerfield  y.  Wilby,  4  Esp.  159.  So,  a  mere  list  of  bank  notes  in  the  handwriting 
of  the  alleged  deceased  owner,  with  unexplained  marks  opposite  the  numbers 
sued  upon,  but  without  eyidence  of  their  haying  been  lost  or  haying  been  in 
such  owner's  possession  at  his  death,  is  insufficient  Glynn  y.  Bank,  2  Yes.  Sr. 
38. 
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bill.'^®  But  it  is  not  enough  to  show  that  the  plaintiff  had  informed 
the  deceased  maker  of  the  loss  of  the  note,  and  had  demanded  an- 
other."* 

Evidence  of  Contents. 

§  1703.  Upon  proof  of  the  destruction  of  a  bill,  its  contents  may 
be  proved  bj  parol  evidence.' ^^  So,  where  it  is  clearly  shown  to 
have  been  mislaid  or  lost  without  fraud  on  the  holder's  part.*^'  But, 
where  a  bill  is  lost  after  acceptance  and  protest,  the  proof  of  con- 
tents, in  order  to  hold  the  drawer,  must  be  sufficient  to  hold  the  ac- 
ceptor also.'^*  Where  a  note  is  lost  after  the  commencement  of  the 
suit,  its  contents  may  be  proved,  in  like  manner,  by  parol  evi- 
dence,*^' after  proof,  as  in  other  cases,  of  loss  and  diligence.'^*  The 
plaintiff  should  not  only  prove  the  contents  of  a  lost  note,  but  his 
own  title  to  it,  by  indorsement  or  other  transfer.*^^  It  will,  however, 
be  presumed  that  the  lost  instrument  was  duly  stamped.'^'  And, 
in  the  absence  of  other  evidence,  it  will  be  presumed  that  it  was 
payable  on  demand.***  But  there  is  no  presumption  that  it  was 
negotiable,*'*^  especially  if  it  is  in  the  possession  of  the  defendant, 

»io  Hart  v.  King,  12  Mod.  310. 

»ii  White  V.  Brown,  19  CJonn.  677. 

sisBlackie  ▼.  Pidding,  6  C.  B.  196.  So,  where  !t  is  torn  and  partly  de- 
stroyed.   Dean  v.  Speakman,  7  Blackf.  (Ind.)  817. 

818  Renner  v.  Bank,  9  Wheat.  681;  Plntard  v.  Tacklngton,  10  Johns.  (N.  Y.) 
104;  Foster  v.  Mackay,  7  Mete.  (Mass.)  531;  Littler  v.  Franklin,  9  Ind.  216; 
Jernlgan  v.  Carter,  60  Ga.  131.  So,  by  statute,  in  MARYLAND  (Pub.  Gen. 
Laws,  art  13,  f  11);  MICHIGAN  (How.  Ann.  St  S  7518);  MINNESOTA  (Gen. 
St  §  6736). 

814  Bond  V.  Whitfield,  32  Ga.  215. 

815  Weston  V.  Hlght,  17  >Ie.  287;  Abbott  ▼.  Striblen,  6  Iowa,  191.  So. 
where  an  acceptance  Is  lost  after  presentment  to  the  committee  of  the  bank- 
rupt acceptor.    Pooley  v.  Millard,  1  Cromp.  &  J.  411. 

8i«Viles  V.   Moulton,  11  Vt   470. 

817  Bean  v.  Keen,  7  Blackf.  (Ind.)  152.  So,  to  recover  on  a  half  bank  note, 
proof  of  ownership  is  necessary.  Farmers'  Bank  v.  Reynolds,  4  Rand.  (Va.) 
180. 

8i8Byles,  Bills,  385;   Marine  Inv.  Co.  v.  Havislde,  L.  R.  5  H.  L.  625. 

81 »  Tucker  v.  Tucker,  119  Mass.  79. 

820  Blade  v.  Noland,  12  Wend.   (N.  Y.)  173;    McNair  v.  Gilbert,  3  Wend. 
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or  has  been  destroyed  by  him.'*^  And,  to  bring  a  lost  note  or  bill 
within  a  statnte  which  applies  only  to  negotiable  paper,  its  nego- 
tiable character  must  be  shown  aflSrmatively.'^' 

(X.  Y.)  246;  YingliDg  v.  Kohlhass.  18  Md.  148;  although  indorsed  In  blank, 
Hough  T.  Barton,  20  Vt  455. 

321  Wright  V.  Wright,  54  N.  Y.  437.  afBrming  59  Barb.  505. 

S3 2  1  Edw.  BUls  &  N.  S  421. 
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Interest — Qeneral  Principles. 

§  1704.  Interest  from  the  time  of  maturity  is  generally  allowed 
on  c(HnmerciaI  paper  by  the  usage  of  trade,  although  a  jury  Is 
not  bound  to  give  more  than  nominal  interest  as  damages.*''    But, 

S2S  Byles,  Bills,  300;  BenJ.  Chalm.  Dig.  art  213;  Chit  Bills,  759;  2  Pars. 
Notes  &  B.  396;  Keene  y.  Keene,  3  G.  B.  (N.  S.)  144.  Where  tbe  contract 
does  not  caU  for  interest,  it  is  a  question  for  the  Jury  whether  the  party  is 
entitled  to  it,  and  at  what  rate.    Glbbs  t.  Fremont,  9  Bzch.  25. 
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if  a  note  bears  interest  by  its  terms,  the  verdict  must  be  for  the 
interest  as  well  as  the  principal.'^*  In  Great  Britain  interest  may 
now  be  recovered,  by  statute,  on  all  written  instruments  payable  at 
a  time  certain,  and  on  all  other  debts  after  written  demand,  and  no- 
tice that  interest  will  be  claimed.***^  If  the  interest  is  expressly  pro- 
vided for  in  the  instrument,  it  is  part  of  the  debt,  but  otherwise  it 
is  only  recoverable  as  damages  for  the  detention  of  the  debt.^^® 
Where  the  interest  is  deducted  in  advance,  it  is  designated  as  "dis- 
count.'' »" 

In  the  absence  of  usury  laws,  the  rate  of  interest  will  be  fixed  by 
the  agreement  of  the  parties,  however  exorbitant  that  may  be.*^* 
But,  if  the  agreement  is  to  pay  a  certain  rate  of  interest  on  a  certain 
contingency,  the  happening  of  the  contingency  will  determine  the 

»2*  Smith  V.  Keels,  15  Rich.  Law  (S.  C.)  318;  and  it  mav  be  allowed  by 
the  court,  although  the  verdict  Is  Irregular,  AUen  v.  Bellly,  15  Nev.  452.  So, 
if  a  Judgment  by  default  is  entered  for  too  little  interest,  the  mistake  may  be 
corrected  for  the  plaintiff  on  a  writ  of  error  brought  by  the  defendant,  Prldgen 
V.  Bonner,  28  Tex.  700;  and  the  Interest  is  to  be  reckoned  In  the  same  cur- 
rency as  the  principal,  Holt  v.  Given,  43  Ala.  612. 

«"  3  &  4  Wm.  IV.  c.  42,  §§  28,  29;  Duncombe  v.  Brighton  Qub,  L.  R.  10  Q. 
B.  371.  But  a  nonnegotlable  note  payable  "one  month  after  my  arrival  in 
England*'  will  not  draw  interest.    Page  v.  Newman,  9  Bam.  &  C.  378. 

««•  Byles,  BDls,  308;  Chit.  Bills,  760;  Watklns  v.  Morgan,  6  Car.  &  P.  661; 
Hudson  V.  Fawcett,  7  Man.  &  G.  348;  Cameron  v.  Smith,  2  Barn.  &  Aid.  305. 
5  Taunt.  626;  In  re  Burgess,  2  Moore,  745,  8  Taunt  660;  Crouse  v.  Park,  3 
U.  C.  Q.  B.  458.  In  the  absence  of  any  statute,  damages  are  recoverable  as 
proved.    Perry  v.  Taylor,  1  Utah,  63. 

«27  Philadelphia  Loan  Co.  v.  Towner,  13  Conn.  249;  Niagara  Co.  Bank  v. 
Baker,  15  Ohio  St  68;  Pape  v.  Bank,  20  Kan.  440.  But.  where  a  note  is 
payable  without  Interest,  interest  will  not  be  allowed  on  part  payments  made 
before  maturity,  without  an  agreement  to  that  effect,  Parker  v.  Moody,  58 
Me.  70. 

»28  Young  V.  Fluke,  15  U.  C.  C.  P.  360.  But  an  agreement  to  pay  4  per  cent, 
per  month  for  one  year,  and  privilege  of  a  second  year  at  the  same  rate 
until  the  end  of  two  years,  will  not  cover  the  second  year,  where  no  pay- 
ment or  arrangement  is  made,  and  the  payee  has  not  elected  to  keep  the  money 
two  years.  Chapln  v.  Murphy,  5  Minn.  474  (Gil.  383).  The  rate  agreed  on 
need  not  be  expressed  In  the  note.  Davey  v.  Bank  (S.  D.)  72  N.  W.  83.  But 
the  figures  "10%"  after  the  amount  have  been  held  not  to  be  capable  of  ex- 
planation by  parol  as  an  interest  clause,  and  the  note  has  been  left  to  bear  the 
legal  6  per  cent    Griffith  v.  Furry,  80  IlL  251. 
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right  to  recover  the  interest'* •  In  some  states  the  statute  fixes  one 
rate  of  interest  as  lawful  in  the  absence  of  agreement,  and  another 
as  "conventional  interest/'  allowable  in  case  of  express  agreement.^'** 


Action  for  Interest. 

§  1705.  An  action  may  be  brought  for  interest  that  has  become 
due,  although  the  principal  is  not  yet  due."^  If  the  note  is  payable 
in  installments,  with  interest,  the  interest  on  each  installment  be- 
comes due  with  that  installment.'*'*  But  an  action  cannot  be  brought 
for  the  interest  separately,  if  the  principal  is  also  due.'"  Although, 
if  another  bill  is  given  upon  the  maturity  of  an  overdue  bill,  and  the 
original  is  retained  expressly  for  the  arrears  of  interest  not  covered 
by  the  new  bill,  an  action  may  be  brought  upon  it  after  the  new 
bill  is  paid,  and  the  principal  thus  discharged."*  Interest  may  be 
recovered  upon  the  common  count  without  any  special  averment."'^ 
The  acceptor  of  a  bill,  as  well  as  the  maker  of  a  note,"*  and  the 
drawer  and  indorser,  are  all  liable  for  interest."^    The  drawers  and 

320  Daniel  v.  Henry,  30  Tex.  26. 

330  Thus,  in  KENTUCKY,  Interest  may  be  stipulated  for  In  writing,  up  to 
10  per  cent.,  but  otherwise  only  6  per  cent  is  aUowed.  Ky.  St.  §  2218.  And 
see  §  521,  supra. 

881  C!ooley  v.  Rose,  3  Mass.  221. 

832  Saunders  v.  McCarthy,  8  Allen  (Mass.)  42;  Ewer  v.  Myrick,  1  Cusli. 
(Mass.)  16;  Bander  v.  Bander,  7  Barb.  (N.  Y.)  560. 

333  Johnston  v.  Brannan,  5  Johns.  (N.  Y.)  268;  Howe  v.  Bradley,  19  Me.  31; 
and  paid,  Stevens  v.  Barrlnger.  13  Wend.  (N.  Y.)  639;  Moore  v.  Fuller,  47  N. 
C.  205.  But  see  Byles,  Bills,  311;  Lalng  v.  Stone,  Moody  &  M.  229,  note,  2 
Man.  &  B.  561. 

334  Byles,  Bills,  311;   Lumley  v.  Musgrave,  4  Bing.  N.  C.  9,   5  Scott  230. 

83  6Nordenstrom  v.  Pitt,  13  Mees.  &  W.  723;  Mills  v.  Bank,  11  Wheat.  431; 
Morrison  v.  Keese,  25  Tex.  Supp.  154;  Wernwag  v.  Mothershead,  3  Blackf. 
(Ind.)  401;  Washington  v.  Bank,  1  How.  (Miss.)  230;  Chinn  v.  Hamilton.  1. 
Hemp.  438,  Fed.  Cas.  No.  2,685.  So,  in  an  action  of  trover,  interest  may  be 
included  without  special  averment  in  the  declaration.  Paine  v.  Pritchard.  2 
Car.  &  P.  558;   3  &  4  Wm.  IV.  c.  42,  §  29. 

336  Chit  Bills,  760;  2  Pars.  Notes  &  B.  399.  But,  where  the  acceptor  is  en- 
titled to  have  the  bill  presented  for  payment  at  a  particular  place,  he  is  not 
liable  for  interest  without  proof  of  such  presentment  Phillips  v.  Franklin, 
Gow,  196. 

837  Chit  Bills,  760;  Cameron  v.  Smith,  2  Bam.  &  Aid.  305.    And  see  §  742, 

(2422) 


Ch.  43)  COMPOUND   INTEREST.  §    1706 

indorsers  of  a  bill  are  liable  for  interest  without  formal  protest;  '^'* 
but  only  from  notice  of  dishonor,  where  they  are  entitled  to  such 
notice.*'®  But,  if  a  note  bears  interest  payable  annually,  an  indorser 
will  be  liable  for  principal  and  interest  after  the  principal  becomes  due, 
without  any  demand  previously  made  for  the  annual  interest,  or 
notice  of  its  nonpayment.***  Interest  may  also  be  recovered  against 
one  who  guaranties  the  payment  of  a  bill.**^  And  one  maker  will 
be  liable  for  the  rate  of  interest  expressed,  although  a  lower  rate 
has  been  recovered  against  his  co-maker.'** 

It  has  been  held  that  war  suspends  the  running  of  interest  between 
debtor  and  creditor  who  are  alien  enemies.*** 

Compound  Interest. 

§  1706.  Compound  interest  may  be  allowed  where  it  is  consistent 
with  the  course  of  dealing  between  the  parties.***  But  it  is  not 
recoverable  simply  by  reason  of  the  stipulation  for  annual  interest 
payments.***    In  general,  an  agreement  cannot  be  made  in  advance 

supra.  So,  the  drawer  of  a  memorandum  check  for  borrowed  money.  Glover 
r.  Graeser.  10  Rich.  Eq.  (S.  C.)  441. 

88 «  Windle  V.  Andrews,  2  Barn.  &  Aid.  696. 

830  Byles,  BiUs,  310;  Chit  Bills,  763;  2  Pars.  Notes  &  B.  399;  Walker  v. 
Barnes,  5  Taunt.  240,  1  Marsh.  36. 

340  Howe  V.  Bradley,  19  Me.  31. 

841  Byles,  Bills,  311;  Ackermann  v.  Ehrensperger,  16  Mees.  &  W.  99.  But 
a  promise  by  a  third  party  to  pay  interest  on  a  note  is  not  a  promise  to  pay 
the  principal.     Home  Sav.  Bank  v.  Mackintosh,  131  Mass.  489. 

842  Chafoin  v.  Rich,  92  Cal.  471,  28  Pac.  488. 

848  Brown  v.  Hiatts,  15  WaU.  177;  Id.,  1  Dill.  372,  Fed.  Gas.  No.  2,011;  Conn 
V.  Penn,  Pet.  C.  C.  496,  Fed.  Caa.  No.  3,104;  Brewer  v.  Hastie,  3  Call  (Va.) 
22;  Mayer  v.  Reed,  37  Ga.  482;  Hoare  v.  Allen,  2  Dail.  (Pa.)  102.  But  see, 
contra,  Sbortridge  v.  Macon,  Chase,  136,  Fed.  Cas.  No.  12,812;  Paul  v.  Christie, 
4  Har.  &  McH.  (Md.)  161;  NeUson  v.  Rutlege,  1  De  Saus.  Eq.  (S.  G.)  194; 
Griffith  V.  Lovell,  26  Iowa,  226;  Spencer  v.  Brower,  32  Tex.  663.  Especially 
where  the  imrties  are  In  the  same  county,  Gates  v.  Bank.  12  Heisk.  (Tenn.) 
325;  Yeaton  v.  Bemey,  62  111.  61;  or  are  represented  there  by  an  authorized 
ag^t,  Denniston  v.  Imbrle,  8  Wash.  C.  C.  396.  Fed.  Cas.  No.  3,802;  Ward  v. 
Smith,  7  Wall.  447. 

844  Chit  Bills,  761;  Bruce  v.  Hunter,  3  Camp.  467;  5  Bam.  &  Aid.  34.  But 
not  without  express  agreement  in  WISCONSIN  (Sanb.  &  B.  Ann.  St.  §  1689). 

846  Ferry  v.  Ferry,  2  Cush.  (Mass.)  92;  Hastings  v.  WiswaU,  8  Mass.  455; 
Doe  V.  Waxren,  7  Me.  48.    But  see,  contra,  Anketel  v.  Converse,  17  Ohio  St  11; 
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for  compound  interest.***  But  a  new  note  or  other  contract  may  be 
made  for  interest  on  arrears  of  interest  without  usury.* *^  And  in- 
terest coupons  draw  interest  from  their  maturity.'*^    Where  no  pay- 

Catlln  V.  Lyman,  16  Vt  144;  Wheaton  v.  Pike,  9  R.  I.  132;  Bledsoe  v.  Nixon, 
GO  N.  C.  89;  Knight  v.  Braswell.  70  N.  C.  709.  But  only  If  so  expressed. 
Hix  V.  Strauts,  59  Mich.  364,  26  N.  W.  68a 

84«  Catlin  V.  Lyman,  16  Vt  44;  Stewart  v.  Petree,  55  N.  Y.  621;  Perkins  v, 
Coleman,  51  Miss.  298;  Hochmark  v.  Richler,  16  Colo.  263,  26  Pac.  818:  Bow- 
man V.  Neely,  137  lU.  443,  27  N.  E.  758.  But  see,  contra,  Calhoun  v.  Marshall, 
61  Ga.  275;  Zuickey  v.  Haney,  63  Wis.  464,  23  N.  W.  577.  So,  by  statute  In 
CALIFORNIA,  but  not  higher  than  the  rate  reserved  on  the  principal.  Civ. 
Code,  §  1919;  Finger  v.  McCaughey,  114  Cal.  64,  45  Pac.  1004.  And  agreement 
for  a  higher  rate  is  hivalld.  Yndart  v.  Den,  116  Cal.  533,  48  Pac.  618.  And 
in  GEORGIA,  where  the  interest  matured,  it  could  be  sued  upon  before  the 
maturity  of  the  principal.    Calhoun  v.  Marshall,  61  Ga.  275. 

847  Wilcox  V.  Howland,  23  Pick.  (Mass.)  167;  Jasper  Co.  v.  Tarvis,  76  Mo. 
13.  So,  by  statute  in  MINNESOTA.  Gen.  St.  §  2212.  And  such  note  is  not 
usurious.    Stewart  v.  Petree,  55  N.  Y.  621. 

«4fr  Aurora  City  v.  West,  7  WaU.  82;  Scotland  Co.  v.  Hill,  132  U.  S.  107,  10 
Sup.  Ct.  26;  Cairo  v.  Zane,  149  U.  S.  122,  13  Sup.  Ct.  808;  Connecticut  Mut. 
Life  Ins.  Co.  v.  Cleveland,  C.  &  C.  B.  Co.,  41  Barb.  (N.  Y.)  9;  North  Pennsylva- 
nia R.  Co.  V.  Adams,  54  Pa.  St  94;  MUls  v.  Jefferson,  20  Wis.  50;  City  of  Jef- 
fersonville  v.  Patterson,  26  Ind.  15;  Walnut  v.  Wade,  108  U.  S.  683;  PhUadel- 
phia  &  R.  R.  Co.  V.  Smith,  106  Pa.  St.  195;  Langston  v.  Railroad  Co..  2  S.  C. 
248;  New  England  Mortg.  Co.  v.  Vader,  28  Fed.  265  (Pub.  Laws  Or.  p.  17); 
Fox  V.  Railroad  Co.  (Conn.)  38  Atl.  871;  Jefferson  Co.  v.  Hawkins,  23  Fla,  223, 
2  South.  362;  Holbrook  v.  Sims,  39  Minn.  122,  39  N.  W.  74,  140;  Town  Council 
of  Lexington  v.  Union  Nat  Bank,  75  Miss.  1,  22  South.  291;  (Connecticut  Mut. 
Life  Ins.  Co.  v.  Cleveland,  C.  &  C.  R.  Co.,  41  Barb.  (N.  Y.)  9;  Philadelphia  & 
R.  R.  Ck).  V.  Knight,  124  Pa.  St.  58,  16  Aa  492.  Although  expressly  reserved  in 
the  coupon.  Stickney  v.  Moore,  106  Ala.  590,  19  South.  76.  But  only  at  legal 
rate  of  Interest  Holbrook  v.  Sims,  supra.  But  see  City  of  Pekin  v.  Reynolds, 
31  111  529;  United  States  Mortg.  Co.  v.  Sperry,  26  Fed.  727.  Such  interest 
it  is  held,  cannot  be  recovered  in  the  hands  of  the  holder  of  the  bond,  to 
which  it  belongs.  Buffalo  Loan,  Trust  &  Safe-Deposit  Go.  v.  Medina  Gas 
&  Electric  Light  Co.,  12  App.  Div.  199,  42  N.  Y.  Supp.  781.  And  Interest 
expressly  reserved  on  the  coupons  is  usury  in  Idaho,  Rev.  St  f  1266;  Ver- 
mont Loan  &  Trust  CJo.  v.  Hoffman,  49  Pac.  314;  but  can  be  recovered  in 
Nebraska  up  to  the  maximum  statutory  rate,  Lewis  Inv.  Co.  v.  Boyd,  48 
Neb.  604,  67  N.  W.  456.  In  California  interest  Is  not  recoverable  on  coupons 
on  state  bonds  untU  the  act  of  1893,  Molineux  y.  State,  109  Cal.  378,  42  Pac. 
34;  nor  on  bonds  which  are  to  be  made  out  of  a  statutory  fund  providing  only 
for  annual  interest,  Davis  v.  City  of  Sacramento,  82  Cal.  562,  22  Pac.  1118; 
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ments  have  been  made  on  a  note,  the  interest  is  to  be  calculated  with- 
out making  any  rest.**'  So,  where  the  payments  made  are  less  than 
the  amount  of  interest  then  due.®'®  But  if  a  note  is  payable  in  install- 
ments, "with  interest  to  be  paid  annually,"  and  suit  is  brought  for 
the  interest  before  the  principal  is  due,  it  may  be  recovered,  with  com- 
pound interest.**^^ 

What  Law  Governs  Interest. 

§  1707.  Interest  is  to  be  reckoned  at  the  rate  fixed  by  the  law  in 
force  at  the  time  of  making  the  instrument,  and  not  at  its  maturity  or 
at  the  beginning  of  the  suit,**^^  although  the  rate  may  have  been  re- 
duced by  subsequent  statute.'**  But  a  general  statute  as  to  the  rate 
of  interest  will  not  be  applied  to  a  banking  corporation  whose  rate  is 
fixed  by  its  own  charter.' '*  And  a  statute  reducing  the  legal  rate 
will  not  affect  a  demand  note  previously  made,  with  interest  at  a 
higher  rate,  payable  semiannually,  if  it  was  intended  in  fact  to  run 
for  several  years.''"  But  an  agreement  for  a  high  rate  of  interest 
for  the  year's  forbearance  will  be  construed  to  continue  only  for  one 
year,  where  the  rate  was  subsequently  reduced  by  law.'**  And  a 
mere  parol  agreement  by  the  maker  for  higher  interest  than  that  re- 

nor  in  Washington  on  city  warrants,  Portland  Sav.  Bank  v.  City  of  Montesano, 
14  Wash.  570,  45  Pac.  158. 

«*»  Either  at  the  commencement  of  the  action,  Folsom  v.  Flumer,  43  N.  H. 
469;  or,  If  reckoned  from  date,  at  maturity,  Barker  y.  International  Bank 
of  Chicago,  80  111.  96.  But  in  North  Carolina  compound  interest  is  chargea- 
ble with  annual  rests  on  a  note  made  to  a  guardian.  Little  v.  Anderson, 
71  N.  C.  190. 

»«o  Townsend  v.  Riley,  46  N.  H.  300;   Perry  v.  Taylor,  1  Utah,  63. 

«»i  Bannister  v.  Roberts,  35  Me.  75.  And  in  other  states  interest  Is  allowed 
on  interest  made  payable  annually  or  semiannually.  Cook  v.  Courtright, 
40  Ohio  St  248;  Angel  v.  MiUer,  90  Tex.  505,  39  S.  W.  916.  But  only  at  the 
legal  rate,  although  a  higher  rate  is  reserved.    Angel  v.  Miller,  supra. 

SBs  Lee  v.  Davis,  1  A.  K.  Marsh.  (Ky.)  397.  And  a  statute  fixing  the  rate 
of  Interest  "from  and  after  Sept.  1"  does  not  apply  to  a  note  made  on  that 
day.  Handley  v.  Cunningham's  Trustee,  12  Bush  (Ky.)  401.  As  to  the  rates 
of  Interest  aUowed  in  the  United  States,  see  §  521,  supra. 

«•»  Besser  v.  Hawthorn,  3  Or.  129. 

864  Shunk  V.  Bank,  22  Ohio  St.  508. 

sss  Seymour  v.  Insurance  Co.,  44  Conn.  300. 

»»•  MueUer  y.  McGregor,  28  Ohio  St.  265. 
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served  in  the  note  cannot  be  shown  in  an  action  upon  the  note.'^^ 
The  rate  of  interest  is  to  be  determined  by  the  law  of  the  place  of 
contract,*^*  even  where  the  note  is  secured  by  a  mortgage  on  land 
lying  in  another  state.'**  And,  if  no  interest  is  given  before  judg- 
ment by  the  usage  of  the  place  where  the  note  was  made,  none  will 
be  allowed.' •^  If  another  place  of  payment  is  named  in  the  instru- 
ment, the  rate  of  the  latter  place  is,  in  general,  the  one  governing 
the  maker  of  the  note,  since  he  promises  to  pay  at  that  place.' '^ 
But  the  drawer's  and  indorser's  contract  is  to  pay  generally,  if  the  bill 
is  not  accepted  or  paid  by  the  acceptor  or  maker,  and  the  rate  of  the 
place  of  drawing  or  indorsing  is  therefore  to  govern  theuL"*  Where 
the  rate  of  a  foreign  place  of  payment  governs,  it  must  be  proved,'" 
or  the  recovery  will  be  at  the  rate  established  by  the  lex  fori.'®* 

387  Hunt's  Ex'r  v.  Hall,  37  Ala,  702. 

858  Lanusse  v.  Barker,  3  Wheat  101;  Cowqua  v.  Lauderbrun,  1  Wash.  C.  C. 
521,  Fed.  Cas.  No.  3,299;  Jaflfray  v.  Dennis,  2  Wash.  C.  0.  253,  Fed.  Cas.  No. 
7,171;  Davis  v.  Coleman,  29  N.  C.  424;  Lewis  v.  IngersoU,  ♦40  N.  Y.  347,  3 
Abb.  Dec.  (N.  Y.)  55;  Winthrop  v.  Pepoon,  1  Bay  (S.  C.)  468.  So,  as  against 
the  place  where  it  is  afterwards  negotiated.  Ex  parte  Heldelback,  2  Low. 
526,  Fed.  Cas.  No.  6,322.  And  the  place  of  contract  is  generally  indicated 
by  the  date.  Hopplns  v.  Miller,  17  N.  J.  Law,  185.  And  see  $  81,  supra. 
But  a  memorandum  on  a  bill,  drawn  in  Georgia,  and  accepted  in  South  Caro- 
lina, to  the  effect  that  It  was  a  South  Carolina  contract,  is  sufficient  to  sustain 
a  recovery  of  interest  at  the  South  Carolina  rate.  Boyce  v.  Edwards,  4  Pet. 
111. 

3  50  Chase  v.  Dow,  47  N.  H.  405. 

800  Courtois  V.  Carpentier,  1  Wash.  C.  C.  376,  Fed.  Cas.  No.  3,286. 

8612  Edw.  BUls  &  N.  §  1009;  Story,  Bills,  §  399;  Bodily  v.  Bellamy,  2 
Burrows,  1094;  Scofleld  v.  Day,  20  Johns.  (N.  Y.)  102;  Hawley  v.  Sloo,  12 
La.  Ann.  815;  Howard  v.  Branner,  23  La.  Ann.  369;  Peck  v.  Mayo,  14  Vt. 
33;  Austin  v.  Imus,  23  Vt.  286;  Swett  v.  Dodge,  4  Smedes  &  M.  (Miss.)  667; 
Summers  v.  Mills,  21  Tex.  77.  Although  payable  in  British  sterling.  Bushby 
V.  Camac,  4  Wash.  C.  C.  296,  Fed.  Cas.  No.  2,226.  So,  as  against  the  ac- 
ceptor. Cooper  V.  Waldegrave,  2  Beav.  282;  Foden  v.  Sharp,  4  Johns.  (N.  Y.) 
183.  So,  in  an  action  for  money  paid  at  the  defendant's  request  in  taking  up 
a  bill.    Burton  v.  Anderson,  1  Tex.  93. 

362  Gibbs  V.  Fremont,  9  Exch.  25;  Lanusse  v.  Barker,  3  Wheat.  101;  Craw- 
ford V.  Bank,  6  Ala.  12. 

363  Swett  V.  Dodge,  4  Smedes  &  M.  (Miss.)  667;  Peacock  v.  Banks,  Minor 
(Ala.)  387;   Dunn  v.  Clement,  2  Ala.  392;   Dickinson  v.  Bank,  12  Ala.  54. 

864  Wood  V.  Corl,  4  Mete.  (Mass.)  203;  Wheeler  v.  Pope,  5  Tex.  262.  And 
see  Griffin  v.  Judson,  12  U.  C.  C.  P.  430.    See,  also,  §  1712,  Infra. 
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Interest  Reckoned  from  Date. 

§  1708.  When  a  bill  is  payable  at  a  certain  period  after  date,  and 
bears  interest  by  its  terms,  it  will  be  reckoned  from  date,  in  the 
absence  of  words  showing  a  different  intention.'*'  But  if  a  note  is 
made  payable  "with  10  per  cent,  interest  after  maturity/'  and  the  note 
is  changed  to  6  per  cent,  by  erasure  and  interlineation,  it  will  draw 
interest  at  that  rate  from  maturity,  as  originally  provided  and  not 
erased.*  ••  And  if  a  note  is  made  payable  in  installments,  the  whole 
to  become  due  on  default  in  any  installment,  the  entire  balance  will 
bear  interest  from  the  default'*^  Where  it  is  stipulated  that  the 
note  shall  draw  interest  "if  not  paid  at  maturity,"  it  will  be  reckoned 
from  the  date  of  the  note."'*  And  where  a  note  is  made  payable  at 
a  certain  time,  "with  interest  from  date,"  if  not  punctually  paid,  such 
interest  will  be  recoverable  in  case  of  default,'*®  but  not  if  the  note 

s«5Byle8,  Bills,  300;  BenJ.  Chalm.  Dig.  art  13;  Ohit  BiUs,  759;  2  Pars. 
Notes  &  B.  3d3;  Kennerly  v.  Nash,  1  Starkie,  452;  Doman  v.  Dibden,  1 
Ryan  &  M.  381;  Richards  v.  Richards,  2  Barn.  &  Adol.  447;  Dewey  v.  Bow- 
man, 8  Cal.  146;  Gholson  v.  King,  79  N.  C.  162;  Green  v.  Kennedy,  G  Mo. 
App.  577;  Kimmell  v.  Bums,  84  Ind.  370;  Kilgore  v.  Powers,  5  Blaekf. 
(Ind.)  22;  Bogan  v.  Calhoun,  19  La.  Ann.  472;  Dickinson  v.  Tunstall,  4  Ark. 
170;  CampbeU  v.  Jones,  79  Ala.  475;  Smitli  v.  Goodlett,  92  Tenn.  230,  21  S. 
W.  106.  So,  if  payable  one  year  after  the  maker's  death,  with  legal  interest, 
Roffey  V.  GreenweU,  10  Adol.  &  E.  222,  2  Per.  &  D.  365;  or  "when  he  shall 
arrive  at  the  age  of  twenty-one  years,  with  legal  interest  thereon,"  etc., 
Winn  V.  Young,  1  J.  J.  Marsh.  (Ky.)  51;  or  on  the  happening  of  a  certain 
event,  with  annual  interest,  Washband  v.  Washband,  24  Ck)nn.  500.  So,  If 
it  is  provided  that  the  interest  be  "paid  quarterly,"  Inglish  v.  Watklns,  4 
Ark.  199;  or  If  the  note  is  drawn  with  interest  "until  paid,"  Pittman  v.  BaiTet, 
34  Mo.  84. 

86«  Staynor  v.  Knowler,  82  Ind.  157. 

8«7  Chit  BUls,  763;  Blake  v.  Lawrence,  4  Esp.  147. 

»•«  Main  V.  Casserly,  67  Cal.  127,  7  Pac.  426;  Hackenberry  v.  Shaw,  11 
Ind.  392;  Horn  v.  Nash,  1  Iowa,  204;  Parvin  v.  Hoopes,  Morris  (Iowa)  387. 
Although  It  was  to  draw  a  lower  rate  of  interest  if  i>ald  at  maturity,  Daggett 
V.  Pratt,  15  Mass.  177;  or  none  at  aU,  Flanders  v.  Chamberlain,  24  Mich. 
306. 

»•»  GuUy  V.  Remy,  1  Blaekf.  (Ind.)  69;  Homer  v.  Hunt,  Id.  213;  Satter- 
white  V.  McKie,  Harp.  (S.  C.)  397;  Ely  v.  Wltherspoon,  2  Ala.  131. 
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is  paid  at  maturity.'"®  If  a  note  Ib  payable  on  demand,  with  lawful 
interest,  it  will  in  like  manner  carry  interest  from  date,  and  not  from 
maturity  only.'^* 

Interest  from  Maturity. 

§  1709.  Where  there  is  no  stipulation  for  interest,  and  the  paper 
matures  at  a  time  certain,  or  at  sight,  it  will  draw  interest  from  its 
maturity  without  prior  demand.*^*  And  in  some  states  it  is  provided 
by  statute  that  all  bills  and  notes  shall  bear  interest  from  maturity, 
unless  it  is  expressly  stipulated  that  interest  shall  not  accrue  until 
after  a  certain  date.*''*  But  where  a  note  is  payable  during  a  given 
month,  but  not  on  a  particular  day,  it  will  draw  interest  only  from 
the  last  day  of  the  month.'^* 

When  interest  is  not  expressly  reserved,  the  holder  must  in  all 
cases  use  ordinary  diligence  in  4:rying  to  collect  the  bill.*^°  And  it 
has  been  held  that,  without  an  express  stipulation  for  interest,  the 
maker  will  only  be  liable  for  interest  from  demand,  if  no  demand  is 
made  at  maturity.*^*  If  the  bill  is  payable  at  a  certain  time,  it  will 
draw  interest  from  that  day,  unless  its  nonpayment  at  that  time  was 
due  to  the  negligence  of  the  holder.*^^  In  such  case  the  jury  may  re- 
fuse to  allow  interest,  but  otherwise  the  interest  must  be  included  in 
the  verdict.*^*    If  there  is  no  one  legally  entitled  to  receive  payment 

870  Parker  v.  Plymell,  23  Kan.  402.  But  the  rule  in  Indiana  allows  inter- 
est in  such  case  only  from  maturity,  Blllingsly  v.  Gaboon,  7  Ind.  184. 

871  Byles,  Bills,  309;  Benj.  Ghalm.  Dig.  art.  13;  2  Edw.  BiUs  &  N.  S  1007; 
Hopper  V.  Richmond,  1  Starkie,  607;  Paine  v.  GasweU,  68  Me.  80.  So,  on  a 
note  "with  interest  on  demand."  Whitton  v.  Swope,  1  Litt  (Ky.)  160;  Pate 
V.  Gray,  1  Hempst  155,  Fed.  Gas.  No.  10,794a. 

872  Byles,  BiUs,  309;  BenJ.  Ghahn.  Dig.  art.  213;  Chit.  Bms,  762;  2  Pars. 
Notes  &  B.  393;  Lithgow  v.  Lyon,  1  Goop.  Gh.  Gas.  29;  Lowndes  v.  OoUens,  17 
Ves.  27;  Jacobs  v.  Adams,  1  Dall.  52;  Sweet  v.  Hooper,  62  Me.  54;  Joyner  v. 
Turner,  19  Ark.  G90.  So,  if  payable  when  a  subscription  is  complete  or  at 
the  maker's  death.    Garr  v.  Robinson,  8  Bush  (Ky.)  269. 

87  8  NORTH  CAROLINA  (Code,  §  44);  TENNESSEE  (Shannon's  Code,  § 
3494). 

874  Pollard  V.  Yoder,  2  A.  K.  Marsh.  (Ky.)  264. 

87  0  Chit.  Bills,  759;  Bann  v.  Dalzel,  Moody  &  M.  228,  3  Car.  &  P.  376. 

87 e  Bradford  v.  Cooper,  1  La.  Ann.  325. 

87  7  Chit.  Bills,  759;  Laing  v.  Stone,  2  Man.  &  R.  561;  Lithgow  v.  Lyon, 
1  Coop.  Ch.  Gas.  29. 

87  8  Chit  Bills,  760;  Cameron  v.  Smith,  2  Barn.  &  Aid.  308.    And  a  verdict 
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at  maturity  (e.  g.  where  the  holder  has  died,  and  no  personal  repre- 
sentative is  yet  appointed),  no  interest  will  be  reckoned  until  a  lawful 
demand  can  be  made.^^* 


Interest  on  Demand  Notes. 

§  1710.  A  demand  note,  without  express  reservation  of  interest, 
bears  interest  from  demand  only.*®®  So,  too,  an  order  drawn  on  a 
county  treasurer  or  on  a  corporation,*®^  or  a  bank  note.*®^  But 
where  notes  of  a  banking  company  are  payable  on  demand,  and  no 
demand  is  made  before  the  order  to  wind  up  the  company,  no  inter- 
est can  be  recovered.*®*  If  a  note  is  payable  on  demand,  without  re- 
serving interest,  it  will  run  from  the  time  of  conmiencing  suit,***  and 

refusing  Interest  on  a  note  overdue  for  30  years  wiU  not  be  disturbed  by  the 
court.  Du  BeUoIx  v.  Lord  Waterpark,  1  Dowl.  &  R.  16.  But,  If  there  was  an 
annexed  agreement  that  suit  should  not  be  brought  as  long  as  the  payee 
thought  the  maker  safe,  interest  would  be  computed  from  maturity.  Roll- 
man  V.  Baker,  5  Humph.  (Tenn.)  406. 

t79  Chit  Bms,  768;  Murray  v.  East  India  Co.,  5  Bam.  &  Aid.  204. 

ssoByles,  Bms,  310;  Benj.  Chalm.  Dig.  art.  213;  Chit.  BUls,  762;  2 
Edw.  Bms  &  N.  8  1009;  2  Pars.  Notes  &  B.  393;  Barough  v.  White,  4  Barn. 
&  C.  327,  6  Dowl.  &  R.  379,  2  Car.  &  P.  8;  Upton  v.  Lord  Ferrers,  5  Ves. 
801;  Farquhar  v.  Morris,  7  Term  R.  124;  Hard  v.  Palmer,  21  U.  C.  Q.  B.  49; 
Breyfogle  v.  Beckley,  16  Serg.  &  R.  (Pa.)  264;  Adams  v.  Adams,  55  N.  J.  Eq. 
42,  35  AtL  827;  Cannon  y.  Beggs,  1  McCord  (S.  C.)  370;  DiUon  v.  Dudley,  1  A. 
K.  Marsh.  (Ky.)  66;  Wallace  v.  Wallace,  8  lU.  App.  69;  Hunter  v.  Wood,  54 
Ala.  71;  Maxcy  v.  Knight,  18  Ala.  300;  Nelson  v.  Cartmel,  6  Dana  (Ky.)  7. 
Although  the  note  was  given  for  money  loaned  at  the  time  it  was  made, 
Hunter  v.  Wood,  54  Ala.  71;  and  was  so  expressed,  Schmidt  v.  Limehouse, 
2  Bailey  (S.  O.)  276.  So,  on  a  check,  interest  runs  from  presentment  and  pro- 
test   Niblack  v.  Bank  (lU.)  48  N.  E.  438. 

*•!  YeUowly  v.  Oommissioners,  73  N.  C.  164;  English  v.  Trustees,  6  Ind. 
437.  So,  an  Interest  coupon  payable  on  presentation  bears  interest  only 
from  demand.  Corcoran  v.  Canal  Co.,  1  MacArthur,  868.  But  in  NORTH 
Ci^OLINA  (Code,  S  45),  bUls,  bonds,  or  notes  on  demand  bear  interest  from 
the  time  they  are  demandable,  unless  otherwise  expressed.  So,  in  TENNES- 
SEE (Shannon's  Code,  8  3496). 

S82  Estate  of  Bank  of  Pennsylvania,  60  Pa.  St.  471.  But  the  closing  of  the 
doors  of  a  bank  dispenses  with  formal  demand,  and  interest  wiU  run  from 
that  time.  In  re  East  of  England  Banking  Co.,  L.  R.  6  Eq.  368,  L.  R,  4  Ch. 
App.  14. 

s«s  In  re  Herefordshire  Banking  Co.,  L.  R.  4  Eq.  250. 

»t«ByleB,  Bills,  310;   Chit  BUls,  762;   Pierce  v.  FothergUl,  2  Bing.  N.  C. 
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only  from  that  time,  where  no  demand  has  been  previonaly  made.'*' 
But  in  other  Btates  interest  runs  from  date,  on  a  demand  note,***  or 
a  note  which  names  no  time  for  payment,  and  is,  in  effect,  payable 
on  demand.**^ 

Interest  until  Tender — ^Bankruptcy. 

§  1711.  Interest  ceases  to  run  after  a  sufficient  tender  of  pay- 
ment,^** although  in  Louisiana  a  tender  has  been  held  not  to  stop 
the  running  of  interest  without  proof  of  injustice  to  the  debtor  by 
a  judgment  for  the  interest.***  Even  where  tender  is  made  by 
an  agent,  and  the  money  withheld  until  the  note,  which  was  lost, 
be  found,  and  the  money  is  afterwards  lost  by  the  insolvency  of  the 
agent,  interest  will  stop  from  the  date  of  the  tender.**®  But,  where 
interest  is  exptessly  reserved,  it  is  recoverable,  although  the  payee 
has  sufficient  money  of  the  maker's  in  his  hands,  which  he  has  failed 
to  apply  to  the  bill.**i 

The  maker's  bankruptcy  stops  the  interest,  in  general,  unless  the 
previous  dealings  between  the  parties  raise  an  agreement  for  in- 
terest by  implication.**^  So,  the  maker  of  a  note  is  not  liable  for 
interest  after  injunction  granted  at  the  instance  of  another  indorsee 

167;  Gk)re  v.  Buck,  1  T.  B.  Mon.  (Ky.)  209;  Bartlett  v.  Marshall,  2  Bibb 
(Ky.)  467.  But,  to  the  effect  that  It  cannot  be  allowed  by  the  jury  without 
proof  of  a  previous  demand,  see  Patrick  v.  Clay,  4  Bibb  (Ky.)  246. 

886  Hunt  V.  Nevers,  15  Pick.  (Mass.)  500.  So,  of  an  I.  O.  U.  Gay  v.  Rooke, 
151  Mass.  115,  23  N.  E.  835. 

«8e  Proctor  v.  Whitcomb,  137  Mass.  303;  PuUen  v.  Chase,  4  Ark.  210; 
Walker  v.  Wills,  6  Ark.  166;  Edgmon  v.  Ashelby,  76  111.  161. 

«87  Gaylord  v.  Van  Loan,  15  Wend.  (N.  Y.)  308;  Francis  v.  Castleman,  4 
Bibb  (Ky.)  282.    So,  a  money  bond.     Purdy  v.  Philips,  11  N.  Y.  406. 

388  Byles,  Bills,  311;  .2  Pars.  Notes  &  B.  394;  Dent  v.  Dunn,  3  Camp.  296. 
So,  on  a  bank  note,  Suffolk  Bank  v.  Worcester  Bank,  5  Pick.  (Mass.)  106;  or  a 
coupon,  Bailey  v.  Buchanan  Co.,  115  N.  Y.  297,  22  N.  E.  155.  But  not  where 
the  maker  disputes  the  note  after  making  the  tender.  Tishomingo  Sav.  Inst. 
V.  Buchanan,  60  Miss.  496. 

8  89  Tbiel  V.  Conrad,  21  La.  Ann.  214. 

300  Chit.  Bills,  760;  Dent  v.  Dunn,  3  Camp.  296.  But  not  where  there  was 
no  right  to  demand  such  indemnity,  because  the  lost  note  was  specially  in- 
dorsed.   Dudman  v.  Earl,  49  Iowa,  37. 

301  Laughlin  v.  Wright,  63  Cal.  113. 

302  Chit.  Bills,  760;   Ex  parte  Williams,  1  Rose,  399;   Ex  parte  Cocks,  Id. 
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agaiDBt  payment  by  him.'**  Interest  was  formerly  allowed  only  to 
the  commencement  of  the  action,***  bnt  it  is  now  reckoned  down  to 
final  judgment.**'  And  on  payment  of  money  into  court  the  interest 
must  be  paid  down  to  the  date  of  such  payment,  and  not  merely  to 
the  commencement  of  the  action.*** 


Interest  after  Maturity. 

§  1712.  Where  no  interest  is  reserved  in  a  note,  it  will  draw  in- 
terest after  maturity  at  the  legal  rate.**''  And  if  the  note  reserves 
interest  at  a  higher  rate  from  a  day  named,  before  its  maturity,  it 
will  continue  to  bear  the  same  rate  of  interest  after  maturity,  al- 
though the  rate  established  by  the  lex  fori  may  be  lower.***  And  in 
some  states,  where  a  note  bears  interest  at  a  designated  rate,  it  will 
bear  the  same  rate  after  maturity.***    So,  where  it  bears  a  certain  rate 

317;  Lowndes  v.  GoUens,  17  Ves.  27;  LIthgow  v.  Lyon,  1  Coop.  t.  Eld.  29. 
And,  If  interest  Is  not  expressed,  even  prior  Interest  cannot  be  included  in  the 
petitioning  creditor's  claim.    Ex  parte  Greenway,  Buck,  412. 

803  Stevens  v.  Barringer,  13  Wend.  (N.  Y.)  639. 

•94  Byles.  Bills,  310;  Chit.  Bills,  763;  Robinson  v.  Bland,  2  Burrows,  1077: 
Randolph  v.  Raginder,  Prac.  Reg.  C.  P.  357.  And  if,  by  the  terms  of  the  note, 
the  Interest  is  not  to  begin  until  a  certain  day,  and  suit  is  begun  before  that 
time,  the  judgment  cannot  include  such  interest.  Blllingsley's  Adm'r  v.  Bil- 
lingsley,  24  Ala.  518. 

«0B  Chit.  Bills.  763;  2  Pars.  Notes  &  B.  394;  Jarrold  v.  Rowe,  8  Price,  582; 
or  until  verdict,  Paine  v.  Caswell,  G8  Me.  80;  or  until  allowance  as  a  claim 
against  the  deceased  maimer's  estate,  Jameson  v.  Barber,  56  Wis.  630,  14  N. 
W.  859. 

»»•  Byles,  Bills,  310;  Chit.  Bills,  764;  Mercer  ▼.  Jones,  3  Camp.  477;  or, 
in  default,  the  action  may  proceed  for  the  balance  of  interest  due,  Kidd  v. 
Walker,  2  Barn.  &  AdoL  705. 

'•7  And  payments  credited  at  10  per  cent  without  the  maker's  consent 
will  be  changed  to  the  legal  rate.  Godfrey  v.  Craycraft,  81  Ind.  476.  The 
rate  is  determined  by  the  lex  fori,  and  although  less  than  that  of  the  place 
of  the  contract    Ives  v.  Bank,  2  AUen  (Mass.)  236. 

»»8  Overton  v.  Bolton,  9  Heisk.  (Tenn.)  762. 

»»»  Broadway  Sav.  Bank  v.  Forbes,  7&  Mo.  226,  affirming  9  Mo.  App.  575; 
Marietta  Iron  Works  v.  Lottimer,  25  Ohio  St.  621;  Howland  v.  Jennings,  11 
V.  C.  C.  P.  272;  Buckingham  v.  Orr,  6  Colo.  587;  Augusta  Nat.  Bank  v. 
Hewins,  90  Me.  255.  38  Atl.  156;  Chafoin  ▼.  Rich,  92  Cal.  471,  28  Pac.  488; 
Meaders  v.  Gray,  60  Miss.  400;  Tishomingo  Sav.  Inst.  v.  Buchanan.  Id.  49G; 
Kohler  v.  Smith,  2  Cal.  597;    Hand  v.  Armstrong,  18  Iowa,  324.    So.  in  In- 
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of  interest  "from  date,"  *®*^  or  "until  maturity,"  *®^  or  during  the  life 
of  the  payee.*^^  But,  where  a  note  bearing  interest  at  10  per  cent, 
is  extended  at  9  per  cent,  the  original  rate  of  interest  will  revive 
after  the  expiration  of  the  extension.**'  And  interest  may  be  recov- 
ered, in  general,  from  maturity  until  judgment,  at  the  rate  reserved 
before  maturity.*®*  So,  in  Iowa,  until  payment  in  the  case  of  a  mu- 
nicipal bond,  which  expressly  reserved  10  per  cent.,  although  the 
attached  coupon  (without  such  reservation)  only  draws  the  legal  rate 
of  6  per  cent.***    In  other  states,  also,  the  rate  reserved  before  ma- 

diana.  Shaw  v.  RIgby,  84  Ind.  375,  overruling  Bums  v.  Anderson,  68  Ind. 
202,  and  Richards  v.  MePherson,  74  Ind.  158,  and  re-establishing  Kilgore  v. 
Powers,  5  Blackf.  22,  as  the  Indiana  rule.  So,  where  a  note  Is  payable  one 
day  after  date,  "with  interest  from  date  at  twelve  per  cent  per  annum  payable 
annually."  Sharpe  v.  Lee,  14  S.  0.  341.  So,  where  the  expressed  rate  is 
lower  than  the  legal  rate.     Schmidt  v.  Bank,  153  Mass.  550,  27  N.  E.  595. 

*oo  Borders  v.  Barber,  81  Mo.  636;  Briscoe  v.  Kinealy,  8  Mo.  App.  76; 
Maguire  v.  Fllley,  9  Mo.  App.  581;  Thompson  v.  Pickel,  20  Iowa,  490;  Kel- 
logg V.  Lavender,  15  Neb.  256,  18  N.  W.  38;  Monnett  v.  Sturges,  25  Ohio  St. 
384;  Cecil  v.  Hicks,  29  Grat.  (Va.)  1.  So,  a  city  bond  with  10  per  cent,  in- 
terest "per  annum  payable  annually  on  presentment  of  the  annexed  warrant.*' 
Pruyn  v.  City  of  Milwaukee,  18  Wis.  367.  So,  where  there  were  Interest 
coupons  running  up  to  the  maturity  of  the  principal  note,  and  no  further. 
Holbrook  V.  Sims,  39  Minn.  122,  39  N.  W.  74,  140.  The  cessation  of  coupons 
raises  no  presumption  that  interest  shall  stop.  Kendall  v.  Porter  (Gal.)  52 
Pac.  143.  And  outstanding  coupons,  which  are  not  yet  due,  do  not  prevent 
the  reckoning  of  Interest  up  to  date  of  Judgment.  Guignon  v.  Trust  Ck>.,  156 
111.  135,  40  N.  E.  556. 

*oiHamer  v.  Rigby,  65  Miss.  41,  3  South.  137;  Macon  Co.  v.  Rodgers, 
84  Mo.  66.    But  see,  contra,  Cook  v.  Courtright.  40  Ohio  St.  248. 

*02  Gale  V.  Corey,  112  Ind.  39,  13  N.  B.  108,  and  14  N.  E.  362.  In  this 
case  the  interest  was  Interrupted  from  the  payee's  death  until  the  maturity 
of  the  note. 

*08  North  V.  Walker,  66  Mo.  453. 

*04  Andrews  v.  Keeler,  19  Hun  (N.  Y.)  87;  Montgomery  ▼.  Boucher,  14 
U.  C.  C.  P.  45;  Prldgen  v.  Andrews,  7  Tex.  461;  or  on  a  demand  note  until 
verdict,  Colby  v.  Bunker,  68  Me.  524;  although  exceeding  the  legal  rate, 
Hopkins  v.  Crittenden,  10  Tex.  189.  And  after  judgment  Interest  accrues  at 
the  rate  fixed  by  statute,  Marshall  v.  Green  (Ky.)  1  S.  W.  602;  Burkhart  v. 
Sappington,  1  G.  Greene  (Iowa)  66;  and  In  force  at  that  time,  Yerree  v. 
Mughes,  11  N.  J.  Law,  91;  and  within  the  jurisdiction  invoked,  Gordon  y. 
Phelps,  7  J.  J.  Marsh.  (Ky.)  619;  although  the  higher  rate  is  expressly  "until 
paid,"  Wade  v.  Pratt,  12  Heisk.  (Tenn.)  231. 

40B  Cromwell  y.  Sac  Co.,  96  U.  S.  51. 
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turity  continues,  by  force  of  the  statute,  until  payment.***  And  this 
rule  applies  to  a  note  payable  one  day  after  date,  with  interest  "from 
date'';  ***^  and  clearly  so,  if  expressly  "until  paid."  *** 

But  in  some  states  interest  after  maturity  must  be  reckoned  at  the 
rate  fixed  and  implied  by  law,  whether  interest  before  maturity  was 
reserved  in  the  instrument  at  a  higher  ***•  or  a  lower  rate.*^*  And 
such  rate  will  be  allowed  after  maturity,  although  the  note  is  dis- 
counted by  a  bank  which  is  limited  by  its  charter  to  a  lower  rate.*^^ 
In  some  states  the  statute  provides  what  rate  shall  be  recoverable 
after  maturity.*** 

^06  Kerr  v.  Haverstlck,  W  Ind.  178;  Burns  v.  Anderson,  G8  Ind.  202; 
Corcoran  v.  Doll,  32  Cal.  82;  Cecil  v.  Hicks,  29  Grat.  (Va.)  1;  Cox  v.  Smith, 
1  Nev.  161;  McLane  v.  Abrams,  2  Nev.  199.  So,  In  Illinois.  United  States 
Mortg.  Co.  V.  Sperry,  26  Fed.  727;  Ohio  v.  Frank,  103  U.  S.  097;  Phinney 
v.  Baldwin,  16  111.  108.  But  see,  contra,  White  v.  Haffaker,  27  lU.  349; 
I-amprey  v.  Mason,  148  Mass.  231,  19  X.  E.  350;  St.  1888,  c.  388. 

407  Gray  v.  Briscoe,  6  Bush  (Ky.)  687.  Although  it  seems  that  In  Arkansas 
it  would  only  bear  such  specified  rate  until  maturity,  if  payable  at  a  later 
day,  and  a  contrary  Intention  could  not  be  shown  by  parol  evidence.  Casteel 
V.  WaUter,  40  Ark.  117. 

408  Mobley  v.  Davega,  16  S.  C.  73.  But  judgment  in  New  York  on  a  note 
made  in  England,  'Vith  interest  until  paid  in  England,"  includes  interest  to 
judgment  only  at  the  (lower)  English  rate.    Scofteld  v.  Day,  20  Johns.  102. 

*o»  Bumhlsel  v.  Firman,  22  WaU.  170;  Holden  v.  Trust  Co.,  100  U.  S.  72; 
Ewell  v.  Daggs,  108  U.  S.  143,  2  Sup.  Ct.  408;  Ward  v.  Morrison,  Car.  & 
M.  368;  Rming  v.  Thompson,  12  Bush  (Ky.)  310;  Duran  v.  Ayer,  67  Me. 
145;  Eaton  v.  Boissonnault,  67  Me.  540;  Robinson  v.  Kinney,  2  Kan.  184; 
Searle  v.  Adams,  3  Kan.  515;  Lacy  v.  Dunn,  5  Kan.  567;  Clark  v.  Russell, 
1  Colo.  52;  White  v.  Curd,  86  Ky.  192,  5  S.  W.  553;  Shelden  v.  Barlow,  108 
Mich.  375,  66  N.  W.  338;  Newton  v.  Kennedy,  31  Ark.  626.  So,  where  the 
note  calls  for  the  higher  rate  "from  date."  Brewster  v.  Wakefield,  22  How. 
118,  overruling  1  Minn.  352  (Gil.  260);  Briggs  v.  Winsmith,  10  S.  C.  133; 
Gardner  v.  Barnett,  36  Ark.  476;  Woodruff  v.  Webb,  32  Ark.  612;  Lemay  v. 
Williams,  Id.  166;  Perry  v.  Taylor,  1  Utah,  63;  or  a  fortiori  if  expressed  to 
be  from  July  8th  to  December  21st,  Rushing  v.  Sebree,  12  Bush  (Ky.)  198. 
So,  after  the  bill  is  taken  up  by  an  indorser,  Stanley  v.  McElrath,  86  Cal. 
449,  25  Pac.  16;  McCrady  v.  Jones,  44  S.  C.  406,  22  S.  E.  414;  or  acceptor, 
Martin  v.  Muncy,  40  La.  Ann.  190,  3  South.  640. 

*io  Moreland  v.  Lawrence,  23  Minn.  84.  So,  of  a  bond,  Ludwick  v.  Hunt- 
singer,  5  Watts  &  S.  (Pa.)  51;  or  trust  certificate,  TuflSi  v.  Trust  CJo.,  2  Dlsn. 
(Ohio)  121. 

*"  United  States  Bank  v.  Chapin,  9  Wend.  (N.  Y.)  471. 

«is  Thus,  In  KENTUCKY,  judgments  bear  6  per  cent,  on  the  rate  expressed 
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Higher  Bate  Beserved  after 

§  1713.  Where  a  higher  rate  of  interest  is  expressly  reserved  to  be 
paid  after  maturity,  such  amount  is  recoverable,  if  not  prohibited  by 
statute.*^*  And  it  has  been  held  that  the  maker  may  prove  by  parol 
an  agreement  that  no  interest  should  be  charged  after  maturity.*** 
But  where  a  note  is  payable  in  six  months,  "without  interest,*'  it  will 
be  entitled  to  interest  after  maturitv.**'  On  the  other  hand,  interest 
"from  maturity"  will  run  from  the  day  designated,  without  allowing 
for  days  of  grace.**®  Where  a  note  provides  for  a  higher  rate  of 
interest  after  maturity  as  damages,  if  it  is  not  paid  when  due,  such 
agreement  is  a  penalty,**^  but  has  been  held  to  be  valid  as  stipulated 
damages,***  and  not  to  be  usurious,**"  nor  to  affect  the  negotiability  of 
the  note  or  the  bona  fides  of  the  purchaser.*^®  Such  agreement  is, 
however,  strictly  construed.  Thus,  the  interest  runs  from  maturity, 
and  not  from  date,  where  the  note  provides  for  a  higher  rate  of 
interest  "until  paid,  ♦  ♦  ♦  if  not  paid  when  due."  ***  So,  where 
the  interest  is  payable  yearly,  and  is  to  bear  the  same  rate  if  not  paid, 
interest  accruing  after  maturity  will  not  be  compounded.*^-    W^here 

In  the  bill;  and,  if  the  rate  is  hipher  than  6  per  cent.,  It  is  reduced  to  that 
rate  at  the  death  of  the  promisor  or  the  maturitj  of  the  instrument.  Ky. 
St.  §  2220.  In  SOUTH  CAROLINA,  protested  bills  bear  7  per  cent,  from  ma- 
turity until  payment  1  Rev.  St.  §  1400.  In  MISSISSIPPI,  judgments  liear 
interest  at  the  same  rate  as  the  contract  on  which  they  are  founded.  Ann. 
Code,  §  2350. 

413  2  Daniel,  Neg.  Inst.  404;  2  Edw.  Bills  &  N.  8  1005. 

414  EUIott  T.  Elliott,  70  Ky.  277. 
41B  Roberts  v.  Smith,  G4  Tex.  94. 

416  Letchford  v.  Starns,  10  La.  Ann.  252. 

417  Brown  v.  Maulsby,  17  Ind.  10.  And  disregarded  as  such.  Smith  v. 
Ci-ane,  33  Minn.  144,  22  N.  W.  (533;  Henry  v.  Thompson,  Min.  (Ala.)  20»; 
Berry  v.  Wisdom,  3  Ohio  St.  241. 

4iPBane  v.  Gridley,  07  111.  iiSS;  Witherow  v.  Brigg.s,  Id.  96;  Miller  v. 
Keinpner,  32  Ark.  573;  IIubl>ard  v.  Callahan,  42  Conn.  r»24;  Crape  v.  Hefner 
(Neb.)  73  N.  W.  702;  Ilallam  v.  Telleren  (Neb.)  75  N.  W.  500.  And  mHy  even 
run  back  to  the  date.  Finger  v.  McCaughey,  114  Cal.  04.  45  Pac.  1004;  Capen 
V.  Crowell,  00  Me.  282;   Wilkinson  v.  Daniels,  1  G.  Greene  (Iowa)  179. 

410  Davis  V.  Rider,  53  111.  416. 

420  Parker  v.  Plymell,  23  Kan.  402. 

421  Wernwag  v.  Motheishead,  3  Blackf.  (Ind.)  401. 
4  22  Vaughan  v.  Kennan,  38  Ark.  114. 
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a  high  rate  is  reserved  as  a  penalty,  if  the  note  is  not  paid  at  matu- 
rity, it  will  be  waived,  if  the  holder  afterwards  receives  interest  at  the 
original  rate.*^*  And  in  Minnesota  parties  are  forbidden  by  statute 
to  stipulate  for  interest  on  a  note  at  a  higher  rate  after  maturity 
than  before.*^* 

Exchange  and  Re-ezchangre. 

§  1714.  The  term  "exchange-'  is  used  to  designate  the  market 
value  in  one  country  of  money  to  be  delivered  in  another.  The  draw- 
er of  a  foreign  bill  of  exchange  contracts  for  the  payment  of  the 
money  at  the  place  on  which  the  bill  is  drawn  payable.  By  the  law 
merchant,  the  holder  of  the  bill  may  call  upon  the  drawer  to  make 
good  such  payment  by  drawing  a  bill  of  re-exchange  upon  him.  Re- 
exchange  is  the  expense  which  the  drawer  incurs  by  the  dishonor  of 
a  bill  in  a  foreign  country, — the  cost  of  a  bill  of  re-exchange,  if  it 
were  actually  drawn.*'^  The  measure  of  this  liability  is  determined 
by  the  laws  of  the  country  where  the  original  bill  is  drawn.**'  This 
cost  of  replacing  the  amount  at  the  place  of  payment — that  is  to  say, 
the  face  of  the  bill  with  the  exchange — is,  in  general,  recoverable 
against  the  drawer.  But  where  the  bill  is  drawn  by  an  agent  for  his 
principars  account,  and  is  taken  up  for  him  by  his  correspondent, 
he  cannot,  like  a  purchaser,  recover  against  his  principal  exchange 
or  statutory  damages  not  actually  paid  by  himself.*"  The  common 
rule  is  to  allow  only  the  ordinary  exchange  at  the  time  of  recovery, 
irrespective  of  the  former  rate,  or  the  original  cost  at  the  time  the 
bill  was  drawn.**®  Exchange  is  not  the  mere  cost  of  transportation, 
but  the  market  price  of  a  good  bill.*** 

4  23  Bradford  r.  Holies,  66  III.  517. 

424  XeweU  V.  Houlton,  22  Minn.  10;  Gen.  St.  S  2212.  But  such  note  will 
draw  the  legal  rate  after  maturity.    White  v.  litis,  24  Minn.  43. 

425B7le8,  Bills,  418;  Benj.  Chalm.  Dig.  art.  221;  2  Daniel,  Neg.  Inst.  452; 
1  Pars.  Notes  &,  B.  648;   Story,  Bills,  §  400. 

426  1  Pars.  Notes  &  B.  651. 

4  27  (Greene  v.  Goddard,  9  Mete.  (Mass.)  214. 

42  8  Whether  more  (Auriol  v.  Thomas,  2  Term  R.  52)  or  less  than  the  original 
cost  (Hendricks  v.  Franklin,  4  Johns.  [N.  Y.]  119).  And  usage  of  an  option  to 
recover  either  original  cost  or  exchange  is  inadmissible.  Suse  v.  Pompe,  8 
C.  B.  (N.  S.)  538. 

42D  Although  the  bill  has  since  depreciated.    Balch  y.  Colman,  2  Mclean, 

,  Fed.  Gas.  No.  791. 
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The  acceptor  of  a  bill  is  not,  in  general,  liable  for  exchange  at  com- 
mon law,  since  his  agreement  was  to  pay  at  the  place  of  payment, 
and  not  at  the  place  of  drawing.****  But  where  a  drawer  has  been 
obliged  to  pay  statutory  damages  by  way  of  re-exchange,  according 
to  the  law  of  his  place  of  contract,  he  may  recover  such  damages 
against  the  acceptor,  or  prove  them  against  his  estate  in  bankrupt- 
cy."^ 

The  drawer  of  a  foreign  bill  may  be  liable  for  re-exchange,  although 
the  bill  has  been  returned  circuitously  through  many  hands,*'*  since 
each  indorser  is  in  effect  a  new  drawer,  and  each  indorsee  may  look 
to  his  indorser,  and  draw  a  bill  of  re-exchange  on  him.  So,  where 
there  is  no  direct  exchange  between  two  countries,  on  account  of 
war,  and  an  indirect  exchange  exists  through  a  third  country,  the 
bill  must  be  paid  by  the  drawer  with  such  exchange.*''  But  if  a 
country  is  in  the  enemy's  hands,  or  under  blockade,  it  may  be  found 
by  the  jury,  as  a  fact,  that  there  is  no  existing  exchange  to  be  al- 
lowed.*'* A  drawer  in  England  will  not,  however,  be  relieved  from 
liability  from  re-exchange  because  the  drawee  in  France  was  forbid- 
den by  his  government  to  make  payment  to  an  alien  enemy.*'*  On 
the  other  hand,  if  the  bill  is  made  payable  in  a  foreign  country 
merely  for  the  purpose  of  negotiation  at  the  place  where  it  is  drawn, 
to  put  the  holder  in  funds  there,  the  holder  will  not  be  entitled  to 
recover  exchange  on  it  against  the  drawer.  *'.• 

§  1715.  Promissory  notes,  in  general,  are  not  entitled  to  ex- 
change, unless  they  are  expressly  so  drawn.*'^    So,  exchange  cannot 

4soByles,  Bills,  420;  2  Daniel,  Neg.  Inst.  456;  1  Pars.  Notes  &  B.  650; 
Napier  v.  Shnelder,  12  East,  420;  Woolsey  v.  Crawford,  2  Camp.  445;  Watt 
V.  Riddle,  8  Watts  (Pa.)  545. 

431  Francis  v.  Rucker,  Amb.  672;  Walker  v.  Hamilton,  1  De  Gex,  F.  &  J. 
602;  In  re  General  South  American  Co.,  7  Ch.  Dlv.  687.  Or  he  may  recover 
at  law  against  the  acceptor.    Riggs  v.  Lindsay,  7  Cranch,  501. 

*32Byles,  Bills,  420;  2  Daniel,  Neg.  Inst  454;  1  Pars.  Notes  &  B.  652; 
Melllsh  V.  Simeon.  2  H.  Bl.  378. 

*88  Pollard  V.  Herries,  3  Bos.  &  P.  335. 

*84  Chit.  Bills,  383;  De  Tastet  v.  Baring,  11  East,  265,  2  Camp.  65. 

*8BMellish  V.  Simeon,  2  H.  Bl.  378, 

*se  Williams  v.  Ayers,  3  App.  Cas.  133. 

487  2  Daniel,  Neg.  Inst  461;  1  Pars.  Notes  &  B.  652;  arutacap  v.  WouHuise, 
2  McLean,  581,  Fed.  Cas.  No.  5,854.  And  it  has  been  held  sufficient,  if  it  is 
merely  made  payable  in  another  place.    Wood  v.  Kelso,  27  Pa.  St  241.    Bat 
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be  had  on  a  note,  between  the  place  of  payment  and  the  place  where 
suit  is  brought,  without  an  express  agreement  to  that  effect.*'*  And, 
if  goods  are  purchased  and  paid  for  by  the  foreign  purchaser's  bill  on 
another  English  house,  the  holder  cannot  sue  upon  the  original  con- 
sideration after  the  bankruptcy  of  the  acceptor,  and  recover  ex- 
change as  part  of  his  damages/'* 

The  parties  may  expressly  fix  the  amount  of  exchange  and  ex- 
penses at  any  designated  sum/**  And  a  note  given  to  take  up  a  bill 
drawn  between  parties  in  the  same  state,  and  not  itself  subject  to 
statutory  damages,  may  include  the  amount  of  re-exchange,  as  liqui- 
dated damages  recoverable  against  the  drawer.**^  The  amount  of 
exchange  recoverable  is  determined  by  the  law  of  the  place  where 
the  bill  is  drawn,  and  is  a  fluctuating  rate,  dependent  upon  market 
prices,  unless  fixed  by  law  or  contract.*^*  In  general,  the  rate  of  a 
foreign  exchange  is  a  fact  that  must  be  proved  by  the  holder.**'  By 
the  law  merchant,  exchange  is  recoverable  at  the  rate  prevailing 
when  the  notice  of  dishonor  was  given.***  If  a  bill  is  payable  in 
foreign  coin,  the  amount  recoverable  is  the  metal  value  of  standard 

see.  contra,  Scofield  v.  Day,  20  Johns.  (N.  Y.)  102.  And  exchange  can  only  be 
recovered  on  special  averments.  Weed  v.  Miller,  1  McLean,  423,  Fed.  Cas. 
No.  17.346. 

*5^  Chimiasero  v.  Gilbert,  24  111.  651.  "With  current  rate  of  exchange"  In 
a  note  being  unnecessary  surplusage.  Hill  v.  Todd,  29  111.  101.  The  contrary 
was  held,  however,  in  Grutacap  v.  Woulluise,  supra. 

4"o  Alcock  V.  Hopkins,  6  Cusb.  (Mass.)  484.  Although  it  has  been  held  that 
he  may  recover  exchange  on  an  account  payable  in  another  country.  Grant 
V.  Healey,  3  Sumn.  523,  Fed.  Cas.  No.  5,696. 

440  2  Daniel,  Neg.  Inst.  453;   1  Pars.  Notes  &  B.  653. 

4  41  Bank  of  IT.  S.  v.  Daniel,  12  Pet.  32. 

44  2  **There  is  no  rule  of  law  fixing  the  rate  which  may  be  lawfully  charged 
for  exchange.  It  does  not  altogether  depend  upon  the  cost  of  transporting 
specie  from  one  place  to  another,  although  the  price  of  exchange  is,  no  doubt, 
influenced  by  it.  But  it  is  also  materially  afCected  by  the  state  of  the  trade, 
by  the  urgency  of  the  demand  for  remittances  and  by  the  quantity  brought 
into  the  market  for  sale;  and  sometimes  material  changes  take  place  in  a  single 
day,  although  no  alteration  has  happened  in  the  expenses  of  transporting  specie. 
The  court  therefore  can  lay  down  no  rule  upon  the  subject."  Taney,  G.  J.,  in 
Andrews  v.  Pond,  13  Pet.  65,  77. 

443  Butt  V.  Hoge,  2  HUt.  (N.  Y.)  81. 

444  Cowperthwaite  v.  Sheffield,  1  Sandf.  (N.  Y.)  416;  Denston  v.  Henderson, 
13  Johns.  (N.  Y.)  322;  Graves  v.  Dash,  12  Johns.  (N.  Y.)  17;  Hendricks  v.  Frank- 
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coin,  which  is  ascertained  and  proclaimed  annually  in  the  United 
States  by  the  secretary  of  the  treasury.  Thus,  the  English  pound 
steriing  is  now  fixed  at  t4.86J.*" 

Some  statutes  provide  that  bills  payable  in  United  States  currency 
are  recoverable  without  exchange,  exchange  being  allowed  only  on 
the  bills  payable  in  foreign  coin.***  Others  provide  for  damages 
in  lieu  of  exchange.  And  in  South  Carolina  it  is  provided  that  the 
jury  may  give  the  true  difference  of  exchange  on  bills  payable  in  any 
other  country.**^ 

Notarial  Fees. 

§  1716.  The  fees  for  protest  of  a  bill  are  recoverable  as  part  of 
plaintiff's  damages,  where  protest  is  required  by  law.***  And  they 
may  be  recovered  as  damages  against  the  indorser  of  a  note,***  but 
not  unless  protest  is  necessary.**^®  And  they  cannot  be  recovered 
against  the  maker  of  a  bank  bill.*'*^  The  holder's  damages  may  in- 
clude necessary  expenses,  such  as  postage  and  telegrams,  as  well 
as  protest  fees.*^*  And,  where  the  holder  has  been  obliged  to  incur 
the  expense  of  a  special  messenger  in  giving  notice,  such  expense  is 
recoverable.*'** 

lin,  4  Johns.  (N.  Y.)  119;   U.  S.  v.  Barker,  1  Paine,  C.  C.  156,  Fed.  Cas.  No. 
14,517. 

*"  Rev.  St.  U.  S.  §§  3565,  3566. 

*46  ALABAMA  (Code,  §  1773);  INDIANA  (Horner's  Rev.  St.  §  5500);  LOU- 
ISIANA (Rev.  St.  §§  322,  323);  MISSOURI  (Rev.  St.  §§  731,  732);  NEVADA 
(Rev.  Laws.  §§  322,  323);   UTAH  (Rev.  St.  §§  1656,  1657). 

**7  SOUTH  CAROLINA  (1  Rev.  St.  §  1402). 

**8  Byles,  BIUs,  415;  Beiij.  Clialm.  Dig.  art.  213;  2  Daniel,  Neg.  Inst.  468. 

*4»  Merritt  v.  Benton,  10  Wend.  (N.  Y.)  117.  Where  the  protest  is  evidence 
of  demand,  Doughty  v.  Hlldt,  1  McLean,  334,  Fed.  Cas.  No.  4,027;  and  the  in- 
dorser has  received  notice  of  dishonor,  Curtis  v.  Buckley,  14  Kan.  450. 

*B0  Cramer  v.  Manufacturing  Co.,  23  Kan.  399. 

4  51  Johnson  v.  Bank,  29  Ga,  259. 

*o2  Byles,  Bills,  420;  Dickinson  v.  Hatfleld,  1  Moody  &  R.  141,  5  Car.  &  P.  46; 
Prehn  v.  Bank,  L.  R.  5  Exch.  92.  But  It  has  been  held  that  such  expenses  must 
be  specially  averred  in  the  declaration.  Kendrick  v.  Lomax,  2  Cromp.  &  J.  405, 
2  Tyrw.  438. 

♦  63  Chit.  Bills,  533;   2  Daniel,  Neg.  Inst  463;   Pearson  v.  Crallan,  2  J.  P. 
Smith,  404. 
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Commissions — Attorney's  Fees. 

§  1717.  A  commission  incurred  in  the  collection,  and  known  as 
*' provision"  for  the  bill,  to  the  extent  of  one-half  of  1  per  cent,  may 
also  be  recovered  by  the  law  merchant.*'* 

A  bill  or  note  may  also  contain  a  stipulation  for  attorney's  fees, 
and  they  may  be  included  in  the  judgment.*'^'  But  such  fees  will 
not  draw  interest  jxjndiDg  an  appeal  or  other  legal  delay  before  pay- 
ment.* °*  And  if  such  fees  are  expressly  reserved,  but  are  not  col- 
lectible in  the  original  action  on  the  note,  a  valid  tender  of  the  face 
of  the  note  before  suit,  without  such  fees,  will  be  sufficient.***^  And 
no  recovery  can  be  had  on  such. stipulation  for  fees,  unless  it  is  spe- 
cially declared  upon.**®  And  the  note  is  not  of  itself  sufficient  evi- 
dence to  support  a  judgment  for  the  fees  reserved  in  it.**''*  And  if 
they  are  to  be  paid,  if  the  note  is  *^not  paid  when  due,  and  the  same 
is  sued,"  they  are  not  due  until  suit  is  brought,  and  cannot  be  re- 
covered in  an  action  on  the  note.*®** 

454  Chit.  BUls,  770;  2  Daniel,  Neg.  Inst.  403.  And  the  commissions  incurred 
may  even  exceed  the  sum  agreed  on  for  damages  for  nonacceptance.  Prelin  v. 
Bank,  L.  R.  5  Exch.  92.  But,  under  the  bills  of  exchange  act,  commissions  of 
acceptor  supra  protest,  and  expenses  of  protest  for  better  security,  are  not  re- 
coverable.   In  re  English  Bank  of  River  Plate  [1803]  2  Ch.  438. 

455  Smiley  v.  Moir,  47  Ind.  555);  Mason  v.  Luce,  116  Cal.  232,  48  Pac.  72  (in 
foreclosure  of  mortgage  not  containing  the  provision).  So  far  as  reasonable. 
CampbeU  v.  Worman,  58  Minn.  561,  60  N.  W.  668;  Guthrie  v.  Reid,  107  Pa.  St, 
251;  Ray  v.  Pease,  97  Ga.  618,  25  S.  E.  360  (before  Act  1891).  But  the  assignor 
of  a  note  Is  not  liable  to  his  assignee  for  such  fees.  Short  v.  Coffeen,  76  III.  :M5. 
And  the  guaranty  of  a  note  "to  pay  all  costs  and  expenses  paid  or  incurred  in 
collecting  the  same''  includes  only  legal  costs,  not  charges  for  trouble,  etc. 
Wetherbee  v.  Kusterer,  41  Mich.  359,  2  X.  W.  45.     And  see  §  205,  supra, 

466  star  Wagon  Co.  v.  Swezy,  63  Iowa,  520,  19  N.  W.  298. 

457  Pinney  v.  Jorgenson,  27  Minn.  26,  6  K,  W.  376. 

4  58  Nickerson  v.  Sheldon,  33  111.  372. 

4  69  Bowser  v.  Palmer,  33  Ind.  124. 

4«o  Easter  v.  Boyd,  79  111.  325.  But  a  note  providing  for  Interest  to  be 
compounded,  if  not  paid  at  maturity,  and  for  attorney's  fees,  does  not  make 
the  latter  conditional  on  nonpayment  at  maturity.    Fitch  v.  Bank,  97  Ind.  211. 
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Costs  of  Other  Suit. 

§  1718.  Where  the  principal  debtor  pays  a  bill  after  several  ac- 
tions brought  against  the  other  parties  to  it,  the  holder  will  still  be 
entitled  to  his  costs  in  every  action,  unless  it  is  otherwise  provided 
by  statute.*'^  But  in  Penn^lvania  it  is  provided  that  attorney's  fees 
cannot  be  taxed  in  more  than  one  suit  on  the  same  instrument.**^ 
And  it  has  been  held  that  an  indorsee  cannot  recover  costs  in  an 
action  against  the  maker,  after  receiving  satisfaction  from  the  in- 
dorser  in  an  action  subsequently  begun  against  him.*®*  And  one 
party  is  not  liable  for  the  costs  incurred  by  another;  e.  g.  an  in- 
dorser,  for  costs  recovered  against  the  acceptor.***  But  he  will  be 
liable  for  such  costs,  if  they  were  incurred  at  his  request  and  on 
his  responsibility.***  It  is  provided  expressly  in  Alabama  that  the 
costs  incurred  in  a  suit  against  the  maker  may  be  recovered  against 
the  assignor  of  a  note.***  An  acceptor  is  not  liable  for  costs  in- 
curred in  a  suit  against  the  indorser.**^  But,  where  a  party  seeks 
the  indulgence  of  the  court  (e.  g.  on  an  application  for  a  stay  of  pro- 
ceedings), he  may  be  required  to  pay  the  costs  in  another  suit,  also.*** 

Damages  on  Dishonor — What  Law  Qoverns. 

§  1719.  The  liability  of  the  indorser  of  a  foreign  bill  for  damages 
Is  determined  by  the  law  of  the  place  of  indorsement;***  and  that 
of  the  drawer  by  the  law  of  the  place  where  the  bill  is  drawn,*^*  and 

*«i  Byles,  Bills,  411;  Benj.  Chalm.  Dig.  art.  232;  2  Para.  Notes  &  B.  458; 
Toms  v.  Powell,  G  Esp.  40,  7  East,  536. 

*«2  Purd.  Dig.  p.  188,  §  9r  Id.  p.  1371,  §  9. 

*63  Gilmore  v.  Carr,  2  Mass.  171. 

*«*  Bangor  Bank  v.  Hook,  5  Me.  174. 

*65  And  that  without  proof  of  payment  of  the  costs  to  the  attorney.  Bul- 
lock V.  Lloyd,  2  Car.  &  P.  119. 

486  ALABAMA  (Code,  §  1782);    and  If  nonnegotiable  (Id.). 

*87  Barnwell  v.  Mitchell,  3  Conn.  101. 

^•8  Byles,  Bills,  418;  2  Pars.  Notes  &  B.  458;  Smith  v.  Woodcock,  4  Term 
R.  691;  Lewis  v.  Dalrymple,  3  Dowl.  433.  But  this  Is  not  necessary.  Cornes 
V.  Taylor,  10  Exch.  441. 

*8o  Slacum  v.  Pomery,  6  Cranch,  221;  Cullum  v.  Casey,  9  Port.  (Ala.)  131. 

470  Price  V.  Page,  24  Mo.  65;  Page  v.  Page,  Id.  595.  So,  in  England,  if 
proved  as  special  damages,  and  notwithstanding  the  allowance  In  the  Bills 
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not  where  the  suit  is  brought.*^*  Thus,  if  a  bill  is  drawn  and  in- 
dorsed in  Alabama  upon  a  house  in  London,  the  law  of  Alabama  will 
fix  the  liability  of  drawer  and  indorser  for  damages.*^*  And  this  is 
so  even  where  the  bill  is  sent  to  England  with  blanks  left  to  be 
filled  on  its  being  negotiated  there,  and  in  such  case  the  law  in  force 
at  the  time  the  bill  was  drawn  will  govera*^'  Where  an  accommo- 
dation acceptor,  however,  brings  suit  against  the  drawer,  it  has  been 
held  that  his  right  to  damages  will  be  regulated  by  the  law  of  the 
place  of  payment,  provided  such  rate  is  not  larger  than  that  allowed 
by  the  law  where  the  bill  was  drawn.*  ^* 

Statutory  Damages. 

§  1720.  By  custom  recognized  by  the  law  merchant,  damages  are 
sometimes  allowed  in  addition  to  exchange,  or  in  lieu  of  it,  without 
any  statutory  provision.  Thus,  in  Massachusetts,  the  holder  of  a 
protested  foreign  bill  was  formerly  entitled  to  recover  10  per  cent, 
damages,  by  custom,  besides  interest  and  protest  fees.*^°  And  this 
custom,  which  extended  to  Maine,  also,  has  been  held  to  be  a  part 
of  the  contract,  and  not  subject  to  be  changed  by  the  court  in  a 
time  of  crisis.*^*  In  New  York  the  holder  of  a  protested  foreign  bill 
might  formerly  recover  20  per  cent,  damages  against  the  drawer, 
besides  exchange  and  interest.*^^  In  Rhode  Island,  where  a  bill  was 
payable  in  sterling  money,  it  was  held  that  the  court  might  assess 

of  Exchange  Act  for  Indorsement  of  "liquidated  damages.'*  In  re  Gillespie, 
18  Q.  B.  Div.  286,  affirming  10  Q.  B.  Div.  702.  Otherwise,  in  general,  the  law 
of  the  place  of  payment  controls.  In  re  Commercial  Bank  of  South  Australia, 
36  Ch.  Div.  522. 

471  Though  the  statute  was  repealed  after  protest  and  before  action  brought 
Allen  T.  Bank,  5  Whart.  (Pa.)  420. 

472  Cowperthwaite  v.  Sheffield,  1  Sandf.  (N.  Y.)  416.  Although  it  was  first 
negotiated  in  another  state.  Ex  parte  Heidelback,  2  Low.  526,  Fed.  Cas.  No. 
6322. 

473  Lennig  t.  Ralston.  23  Pa.  St  137. 

*'*  Cooper  T.  Sandf ord,  4  Yerg.  (Tenn.)  452. 

*'5  Gfimshaw  t.  Bender,  6  Mass.  157;  Barclay  ▼.  Minchlu,  Id.  162. 

*76  Wood  T.  Watson,  53  Me.  300. 

*7  7  Denston  v.  Henderson,  13  Johns.  322;  Graves  v.  Dash,  12  Johns.  17. 
Although  the  20  per  cent,  was  originally  held  to  include  all  re-exchange.  Hen- 
dricks y.  Franklin,  4  Johns.  119. 
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10  per  cent,  damages  upon  it  against  the  drawer.*^'    Such  damages 
are  now  provided  for  by  statute  in  many  of  the  United  States.*^* 

*7  8  Brown  t.  Van  Bramm,  3  Dall.  344. 

*79  In  ALABAMA  the  statute  allows  5  per  cent  on  protested  bills,  inland  or 
foreign,  in  lieu  of  all  charges  other  than  protest  fees  before  protest  (Code.  §§ 
1771,  1772),  on  protest  for  nonacceptance  or  nonpayment  (Id.  §  1775);  also 
100  per  cent,  from  date  of  issue  on  bills  not  excoeding  one  dollar,  issued 
without  authority  of  law  (Id.  §  1755).  ARKANSAS:  On  protested  bills  "for 
value"  after  date,  4  or  5  per  cent,  if  payable  in  the  United  States,  according 
to  locality,  and  10  per  cent  If  payable  beyond  the  United  States  (Sand.  & 
H.  Dig.  §  482);  and,  against  the  acceptor,  2,  6,  or  10  per  cent.,  according  as 
the  drawer  resides  in  Arliansas,  in  other  of  the  United  States,  or  in  a  foreign 
country  (Id.  §  483).  CALIFORNIA:  In  lieu  of  interest  before  notice  of  dis- 
honor, re-exchange,  expenses,  and  all  other  damage,  and  in  favor  of  holders 
for  value  only,  on  protested  bills,  2  per  cent  If  drawn  on  persons  in  the 
state;  5  or  10  per  cent.,  according  to  locality,  if  drawn  on  another  state; 
and  15  per  cent,  if  drawn  on  any  foreign  country  (Civ.  Coile,  §§  32;>4-:o2:50l 
COLORADO:  10  per  cent  damages,  besides  charges  of  protest,  on  for- 
eign bills  and  bills  drawn  on  persons  out  of  Colorado,  and  within  the  United 
States  (Mills'  Ann.  St  §§  241,  242).  CONNECTICUT:  Bills  drawn  uiwn 
other  states,  and  protested,  2,  3,  5,  or  8  per  cent.,  according  to  locality, 
in  lieu  of  interest  and  charges  before  notice  of  dishonor  (Gen.  St.  18G4). 
NORTH  DAKOTA:  In  favor  of  holders  for  value  only,  on  protested  bills, 
in  lieu  of  interest,  exchange,  and  other  expenses  before  notice  of  dishonor. 
2  per  cent  if  drawn  on  persons  in  the  territory;  3  or  5  per  cent,  on  other  of 
the  United  States,  according  to  locality;  and  10  per  cent,  on  any  foreign 
country  (Rev.  Codes,  ^^  41)5(5,  4957).  DELAWARE:  20  per  cent,  on  bills 
drawn  on  per.sons  lx*yond  seas,  and  protested  against  drawer,  indoi*ser,  and 
all  concerned  (Rev.  Code,  c.  03,  §  3).  The  DISTRICT  OF  COLUMBIA:  On 
protested  bills,  15  i)er  cent,  if  drawn  on  any  foreign  country,  and  8  per  cent, 
on  any  other  of  the  United  States,  besides  re-exchange  and  costs  of  protest; 
and  an  Indorser  paying  such  damages  may  recover,  with  interest  on  tlie  same, 
from  prior  parties  (Comp.  St  c.  8,  §§  11,  13).  GEORGIA:  On  protested  bills 
payable  at  any  place  out  of  Georgia,  and  within  tlie  United  States.  5  per  cent., 
and  on  bills  payable  out  of  the  T'nited  States  10  per  cent.,  besides  Interest 
and  protest  fees,  the  acceptor  also  being  liable  (Civ.  Code.  §§  3aS0,  3^590). 
ILLINOIS:  10  per  cent  damages  on  protested  bills  payable  without  the 
United  States,  and  (where  suit  Is  brought)  5  per  cent,  on  bills  drawn  on  other 
of  the  United  States,  besides  legal  interest  from  maturity  and  costs  of  pro- 
test (llurd's  Rev.  St.  c.  98,  §§  1,  2).  INDIANA:  In  favor  of  holder  for  value 
only,  5  per  cent,  on  protested  bills  drawn  on  other  of  the  United  States,  and 
10  per  cent,  on  a  foreign  country.  Inclusive  of  interest  before  protest  and  ex- 
change between  different  states,  unless  paid  on  notice  of  protest  (Homer's 
Rev.  St  If  5507-5511);   but  this  does  not  apply  to  bills  payable  without  the 
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Statutory  damages  are  not  given  as  a  penalty  against  the  drawer 
for  drawing  without  authority,  but  as  a  compensation  for,  and  in 
lieu  of,  re-exchange  and  other  damages.**® 

state,  but  not  intended  to  be  presented  there,  and  provided  for  witliln  the 
state  (Id.  $  5512);  nor  to  notes  discounted  by  a  hank  and  protested  for  non- 
payment (Id.  §  5513).  IOWA:  5  per  cent*  when  drawn  on  any  foreign  coun- 
try, or  on  California,  Oregon,  Nevada,  or  any  territory,  and  3  per  cent,  on 
any  other  of  the  United  States,  together  with  Interest  (Code,  §  3(K>5).  KAN- 
SAS: Negotiable  paper  drawn  on  persons  outside  of  the  state,  and  protested, 
is  subject  to  6  per  cent,  damages,  and  no  person  In  Kansas  is  liable  to  protest 
damages  (2  Gen.  St.  c.  115,  §§  16,  17).  Damages  may  also  be  recovered  of 
a  party  promising  to  accept,  and  then  refusing,  by  a  promisee  who  takes  the 
biU  on  the  faith  thereof  (Id.);  and  no  damages  can  be  recovered  on  paper 
containing  a  waiver  of  protest.  If  it  be  agreed  to  be  paid  at  any  other  place 
than  that  on  which  it  is  drawn,  or  by  any  other  person  than  the  drawer  or 
maker  (Id.).  LOUISIANA:  10  per  cent,  on  bills  drawn  on  foreign  coun- 
tries, and  5  per  cent,  on  any  of  the  United  States,  in  lieu  of  protest  fees  and 
other  charges  and  Interest  before  protest  (Rev.  St.  §§  320,  321);  and  on  pro- 
tested circulating  notes,  12  per  cent,  damages,  Ii^  lieu  of  Interest  until  judg- 
ment (Id.  I  1886).  MAINE:  On  protested  biUs  for  more  than  $100,  payable 
In  Maine  at  a  distance  of  75  miles,  1  per  cent.,  and,  if  payable  in  any  other 
state  or  territory,  3,  6,  or  9  per  cent.,  according  to  locality  (Rev.  St.  c.  82,  § 
42);  interest  being  also  recoverable.  Orono  Bank  v.  Wood,  49  Me.  20.  MA- 
RYLAND: 15  per  cent  on  protested  bills  drawn  on  any  foreign  country, 
and  8  per  cent,  on  other  of  the  United  States,  besides  re-exchange  and  costs 
of  protest  (Pub.  Gen.  Laws,  nrt.  13,  §§  1,  4);  and  any  ludorser  of  a  foreign 
bill  may  recover  damages  paid,  with  legal  Interest,  from  any  prior  party  (Id. 
S  2).  MASSACHUSETTS:  1  per  cent,  on  notes  for  |100  or  more,  paj-able  in 
Massachusetts  at  a  distance  of  more  than  75  miles  (Pub.  St.  c.  77,  §  21); 
2,  3,  4,  or  5  per  cent.,  according  to  locality,  on  bills  payable  in  any  other  of 
ihe  United  States  (Id.  §  20);  and  5  per  cent,  on  bills  payable  beyond  the  Unlteil 
States,  against  any  party  liable,  besides  re-exchange,  and  in  lieu  of  other 
charges  and  expenses  (Id.  §  18).  MICHIGAN:  Against  any  party  liable,  on 
protested  blUs,  payable  in  any  other  of  the  United  States,  3,  5,  and  10  per 
cent.,  according  to  locality;  and,  out  of  the  United  States,  5  per  cent.,  besides 
re-exchange,  and  in  lieu  of  other  charges  and  expenses  (How.  Ann.  St  §§ 
1584,  1585).  MINNESOTA:  On  bills  payable  without  the  limits  of  the  United 
States,  10  per  cent,  besides  re-exchange,  in  lieu  of  other  charges  and  ex- 
penses; on  bills  payable  in  other  of  the  United  States.  5  per  cent,  and  legal 
interest,  according  to  its  tenor,  and  costs  of  protest  (Gen.  St.  §§  2234,  2235). 

480  2  Daniel,  Neg.  Inst  446;  1  Pars.  Notes  &  B.  062;  Allen  v.  Bank,  5 
Wbart.  (Pa.)  420;  Lennig  y.  Ralston,  23  Pa.  St.  137;  Bangor  Bank  v.  Hook, 
5  Me.  174. 
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Party  Entitled  to  Damages. 

§  1721.    The  damages  recovered  on  a  protested  bill  belong  to  the 
party  at  whose  risk  and  cost  the  bill  was  remitted.**^    If  the  bill 

MISSISSIPPI:  10  per  cent,  on  protested  hills  on  foreign  countries,  and  5 
per  cent,  on  any  other  of  the  Unltecf  States,  besides  interest,  costs,  and  charges 
(Ann.  Code,  §  350G):  but  no  damages  shall  accrue  on  inland  bills  protested, 
although  they  must  be  protested  if  over  $20  (Id.  §  3507).  MISSOURI:  In 
favor  of  holders  for  value  only  and  against  drawer,  indorser,  and  acceptor, 
4  per  cent  on  protested  bills  ''for  value,"  drawn,  indorsed,  or  accepted,  pay- 
able in  Missouri;  10  per  cent,  in  other  of  the  United  States,  and  20  per  cent, 
in  any  foreign  place,  in  lieu  of  other  charges  and  protest  fees  (Rev.  St  §§ 
7*25-730);  unless  paid  within  20  days  after  demand  or  notice  (Id.  §  729);  but 
not  on  negotiable  notes  to  order  of  fictitious  person  or  maker  purchased  from 
the  maker  (Id.  §  735).  To  be  computed  on  the  principal  sum  only.  Barnes  v. 
Mc^Iullins,  78  Mo.  260.  NEBRASKA:  12  per  cent,  on  persons  without  the 
United  States,  and  6  per  cent  on  other  of  the  United  States  (Comp.  St  §  3386). 
NEVADA:  In  favor  of  holder  for  value  only,  on  protested  bills  drawn  on 
persons  east  of  the  IJocky  Mountains,  15  per  cent.;  and,  on  foreign  countries, 
20  per  cent.,  besitles  interest  after  notice  (Gen.  St.  §§  4892,  4893).  NEW 
YORK:  In  favor  of  holder  for  value  only  of  bills  drawn  on  persons  in  the 
New  England  or  Middle  states,  Ohio,  Maryland,  Virginia,  or  District  of  Co- 
lumbia, 3  per  cent.;  in  North  Carolina,  South  Carolina.  Georgia,  Kentucky, 
or  Tennessee,  5  per  cent.;  and,  elsewhere  out  of  New  York,  10  per  cent,  in 
lieu  of  interest,  protest  fees,  and  charges  before  protest  (1  Rev.  St  p.  770,  §§ 
18,  23).  Damages  may  also  be  recovered  against  one  who  promises  to  accept 
(Id.  768,  §  10).  NORTH  CAROLINA:  On  bills  drawn  on  any  other  of  the 
United  States,  3  per  cent.,  and,  on  foreign  places,  10  per  cent  (Code,  §  48). 
OREGON:  On  bills  payable  without  the  United  States,  10  per  cent  damages, 
besides  re-exchange,  in  lieu  of  other  charges;  and,  on  any  other  of  the  United 
States,  5  per  cent,  and  costs  and  charges  of  protest  (Hill's  Ann.  Laws,  §§ 
3195,  3196).  PENNSYLVANIA:  On  bills  drawn  on  other  of  the  United  States 
and  on  foreign  countries,  5,  10,  15,  or  20  per  cent.,  according  to  locality,  be- 
sides re-exchange  and  charges  of  protest,  and  in  lieu  of  other  charges  (Bright- 
ly's  Purd.  Dig.  p.  221,  §  7).  RHODE  ISLAND:  On  protested  foreign  bills, 
10  per  cent,  and  charges  of  protest  (Pub.  St.  c.  166,  §  1);  and,  on  pro- 
tested inland  bills,  5  per  cent  and  charges  of  protest  (Id.  §  3).  SOUTH  CAR- 
OLINA: On  bills  on  places  out  of  the  state,  10,  12,  or  15  per  cent,  according 
to  locality,  besides  all  charges  incidental  thereto,  and  interest  until  paid  (Rey. 
St.  §  1401);  but  the  drawer  is  liable  only  on  protest  and  notice,  made  within 
14  days,  in  case  of  nonacceptance,  or  of  acceptance  and  nonpayment  for  three 
days  after  maturity  (Id.  §  1395).    TENNESSEE:    On  protested  bills  drawn 

*8i  Keppele  v.  Carr,  4  Dall.  153. 
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is  protested  for  nonacceptance,  and  taken  up  by  an  indorser,  he 
cannot  recover  damages  against  the  drawer,  unless  he  is  himself 
liable  for  them.***  And,  if  it  is  taken  up  by  the  indorser's  agent, 
he  cannot  recover  the  statutory  damages  against  his  principal.*®^ 
So,  where  a  foreign  bfll  is  transmitted  to  a  correspondent  abroad 
for  collection,  the  correspondent  cannot  recover  damages  against  hisj 
principal,  although  the  principal  is  indebted  to  him  and  bankrupt.*** 
But  one  who  takes  up  a  bill  for  the  drawer's  honor  is  entitled  to 
recover  statutory  damages  against  him.**°  This  does  not  apply,  how- 
ever, to  one  who  holds  a  bill  merely  as  collateral  for  other  security 
of  a  higher  character,  such  as  a  bottomry  bond.**® 

Party  Ldable  for  Damages. 

§  1722.  The  government  is  liable  for  statutory  damages  as  the 
drawer  of  a  foreign  bill.**^ 

But  an  acceptor  is  liable,  in  general,  only  for  interest  and  costs, 
and  not  for  damages.***    WTiere,  however,  the  drawer  is  obliged  ta 

on  other  of  the  United  States,  3  per  cent;  and,  on  foreign  countries,  15  or 
20  per  cent.,  according  to  locality,  besides  charges  of  protest,  in  lieu  of  interest 
and  other  charges  (Code,  §§  3512,  3513).  TEXAS:  On  protested  bills  drawn 
by  a  merchant  of  Texas  on  his  agent  living  outside  of  Texas,  10  per  cent.. 
with  Interest  (Rev.  St.  art.  317).  VIRGINIA  and  WEST  VIRGINIA:  On 
biUs  drawn  on  any  other  of  the  United  States,  3  per  cent;  and,  on  any  place 
without  the  United  States,  10  per  cent,  'in  addition  to  what  else  he  is  liable 
for"  (Virginia  Code,  |  2851;  West  Virginia  Code,  c.  99,  §  9).  WISCONSIN: 
5  per  cent  on  protested  bills  payable  out  of  the  United  States,  besides  re- 
exchange  (Sanb.  &  B.  Ann.  St  §  1(j82);  and  5  per  cent,  on  bills  drawn  on  any 
other  of  the  United  States,  with  the  costs  and  charges  of  protest  (Id.  §  1G83). 

4«2  Kingston  v.  Wilson,  4  Wash.  C.  C.  310,  Fed.  Cas.  No.  7,823. 

*8«  Thompson  y.  Robertson,  4  Johns.  27;  Ken  worthy  v.  Hoplsins,  1  Johns. 
Cas.  (N.  Y.)  107. 

*•*  Hambro  v.  Casey,  110  U.  S.  216,  3  Sup.  Ct  583. 

48 »  Pratalongo  v.  Larco,  47  Cal.  378.  But  payment  by  the  drawer  for  the 
honor  of  the  drawee  will  not  render  the  latter  liable  for  damage,  otlier  than 
the  actual  damages  sustained  by  the  drawer.  City  Bank  y.  Girard  Banl;. 
10  La.  5d2. 

«««  Hazelhurst  v.  Kean,  4  Yeates  (Pa.)  19. 

*«T  United  States  Bank  v.  U.  S.,  2  How.  711.  But  a  draft  by  one  government 
on  another  is  not  a  bill  of  exchange,  or  within  the  terms  of  the  Maryland  stat- 
ote  EB  to  protest  and  damages.    U.  S.  t.  Bank  of  U.  S.,  5  How.  382. 

«••  Bowen  y.  Stoddard,  10  Mete.  (Mass.)  375;  Manning  y.  Kohn,  44  Ala.  34:i; 
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pay  a  bill  with  statutory  damages,  he  may  prove  against  the  ac- 
ceptor's estate  in  bankruptcy  for  the  whole  amount  paid.**'  Where 
an  indorser  sues  the  acceptor  of  a  bill,  he  cannot  recover  the  damages 
incurred  by  him  at  suit  of  his  indorsee  without  a  count  in  his  decla- 
ration for  money  paid.**^®  But,  if  a  principal  orders  his  agent  to 
purchase  goods  and  draw  on  him  for  the  price,  he  will  be  liable  on 
dishonor  of  the  bill  for  damages  under  the  common  counts.***^ 

Where  one  promises  to  accept  a  bill  for  the  drawer's  accommoda- 
tion, he  will  be  liable  to  him  for  damages,  but  only  to  the  extent  of 
the  inconvenience  and  loss  suffered,  and  not  for  the  face  of  the 
bill.*®*  A  bank  is  liable  to  its  customer  for  failure  to  pay  a  check 
drawn  upon  it  within  a  reasonable  time  after  receiving  funds,  with- 
out proof  of  actual  damage  sustained  by  the  drawer.*®'  And  sub- 
stantial damages  are  recoverable  in  such  case,*®*  although,  as  we 
have  seen,  the  payee  cannot  recover  against  the  drawee  upon  such 
check,  and  is  not  entitled  to  damages  for  its  nonpayment. 

Damages — ^When  Recoverable. 

§  1723.  The  drawer  of  an  interstate  bill  is,  in  general,  liable  for 
statutory  damages.* ''^  So,  where  a  bill  is  drawn  in  Ohio  on  a  firm 
residing  in  Ohio  and  Louisiana,  but  is  addressed  to,  and  accepted 
as  payable  in,  Louisiana,  the  drawer  will  be  liable  for  damages  as  on 

TrammeU  v.  Hiidmon,  56  Ala.  235;  Hanrick  v.  Bank,  S  Port.  (Ala.)  539.  Nor 
under  the  statute  of  another  state  where  the  bill  was  drawn.  Fiske  v.  Foster, 
10  Mete.  (Mass.)  597. 

480  Francis  v.  Rucker,  Arab.  (»72. 

4»o  King  V.  PhiUips,  Pet.  C.  C.  350,  Fed.  Cas.  No.  7,802.  But  the  damages 
need  not  be  specially  demaudod  in  the  declaration.  McGarr  t.  Lloyd,  3  Pa.  St. 
474. 

491  Riggs  V.  Lindsay,  7  Crauch.  500. 

492  lisley  V.  Jones,  12  Gray  (Mass.)  260. 

403  Marzetti  v.  Williams,  1  Barn.  &  Adol.  415. 

4»*  Rolin  V.  Steward,  14  C.  B.  595. 

495  May  V.  Bank,  9  Ind.  233;  State  Bank  v.  Bowers,  8  Blackf.  (Ind.)  73. 
But  not  where  it  Is  only  held  as  an  additional  security.  Hazelhurst  v.  Kean,  4 
Yeates  (Pa.)  19.  And  this  was  so  under  the  former  KentuckJ^  statute.  Wood 
V.  Bank.  7  T.  B.  Mon.  (Ky.)  281,  although  not  by  the  present  act  But  such 
damages  once  paid  by  mistake  of  law  cannot  be  recovered  or  set  off.  Bank  of 
r.  S.  V.  Daniel,  12  Pet  32, 
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• 

a  foreign  bill.*'*  But  a  distinction  is  sometimes  made  between  bills 
drawn  on  another  state  and  bills  payable  in  such  other  state,  to  the 
effect  that  no  damages  can  be  recovered  in  the  latter  case.**^  But 
this  distinction  has  been  denied,  and  is  probably  unsound,**®  except 
under  the  terms  of  some  special  statutes.  Where  a  bill  drawn  and 
payable  in  New  York  is  indorsed  in  Ohio,  the  indorser  will  be  liable 
for  damages.*®"  In  Missouri,  statutory  damages  are  only  recover- 
able on  bills  which  are  drawn  expressly  "for  value  received";  °®^  and 
the  note  must  not  only  be  negotiable,  but  must  have  been  nego- 
tiated/®^ The  indorser  of  a  negotiable  note,  payable  in  another 
state,  and  protested  for  nonpayment,  is  liable  for  damages  by  the 
(leorgia  statute.^®-  But,  in  the  absence  of  a  statute,  damages  are 
not  recoverable  on  such  a  note,"^®'  or  on  a  certificate  of  deposit, "^^^ 
or  a  nonnegotiable  note.*®**  But,  where  one  draws  a  bill  on  him- 
self (which  is,  in  effect,  a  note),  it  has  been  held  that  he  is  liable 
for  damages  on  its  dishonor.*®* 

Damages  on  Protest. 

§  1724.  The  drawer  is  liable  for  statutory  damages  on  the  protest 
of  a  bill  for  nonacceptance.*^®^  And  this  is  true  of  inland  bills,  also, 
in  most  of  the  United  States."®*  But  if  a  joint  drawer  voluntarily 
and  unnecessarily  pays  damages  on  protest  of  the  bill  for  nonaccept- 

4«»<  West  V.  Bank,  6  Ohio  St.  168. 

*»7  Clay  V.  Hopkins,  3- A.  K.  Marsh.  (Ky.)  485;  Farmers*  Bank  of  Canton  ▼. 
Brainerd,  8  Ohio  202;  Cox  v.  Bank,  3  Sneed  (Tenn.)  140. 

«B8  state  Bank  of  Indiana  t.  Rodgers,  3  Ind.  53. 

^J>»  Case  V.  Heffner,  10  Ohio,  180. 

600  Hallowell  v.  Page,  24  Mo.  590;   Riggs  v.  City  of  St  Louis,  7  Mo.  438. 

roi  Broadway  Sav.  Bank  v.  Forbes,  79  Mo.  226,  9  Mo.  App.  575;  Bank  of 
Missouri  v.  Wright,  10  Mo.  719.  And  only  by  a  holder  for  value,  who  need  not, 
however,  aver  himself  to  be  such.    Clark  v.  Schneider,  17  Mo.  295. 

'02  Howard  v.  Bank,  3  Ga.  375. 

603  Loud  V.  Merrill,  47  Mc.  351. 

6  04  Sawyer  v.  Page,  24  Mo.  595. 

50.1  Perry  v.  Smith,  22  Vt.  301.  So,  a  bill  payable  "in  currency."  Farwell  v. 
Konnett,  7  Mo.  595. 

r,on  Randolph  v.  Parish,  9  Port.  (Ala.)  76.  But  see,  contra,  McCandlish  v. 
Cruger.  2  Bay  (S.  C.)  377. 

COT  Gantt  V.  Mackenzie,  3  Camp.  51. 

BOS  Evans  v.  Gee,  11  Pet.  80,  on  an  Alabama  bill. 
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ance,  without  waiting  for  protest  for  nonpayment,  he  is  not  entitled 
to  contribution  as  to  such  damages  against  his  co-drawer/°® 

Protest  is  generally  necessary  in  order  to  render^  the  drawer  liable 
for  the  statutory  damages."^®  And  this  is  true  of  interstate  bills, 
although  they  need  not  otherwise  be  protested."^ ^  If,  however,  the 
protest  is  unavailing  and  unnecessary,  there  can  be  no  such  damages 
recovered.*^*^  On  the  other  hand,  the  acceptance  in  Missouri  of  a 
bill  drawn  in  another  state  for  "value  received"  renders  the  acceptor 
liable  for  10  per  cent,  damages  without  protest.'*'  And,  where  a 
foreign  bill  is  protested  only  as  to  part  of  the  amount,  damages  are 
to  be  reckoned  only  on  such  part.***  In  Indiana,  where  the  statute 
formerly  required  a  preliminary  demand  of  pa\'ment,  notice  of  pro- 
test given  to  the  drawer  was  held  to  be  a  sufficient  demand  to  render 
him  liable  for  damages.'*' 

Waiver  of  Damafces. 

§  1725.  Where  the  holder  of  a  bill  receives  payment  after  ma- 
turity, although  he  may  afterwards  recover  interest  which  has  been 
reserved,  he  will  be  held  to  have  waived  his  statutory  damages  not 
then  demanded  or  reserved.'*'  So,  if  the  second  part  of  a  bill  is 
presented  and  paid,  with  interest  and  protest  fees,  after  dishonor  of 
the  first  part,  it  will  be  a  waiver  of  the  damages  on  the  first  part.'*'^ 
And,  if  a  drawer  who  has  become  liable  for  damages  is  released  on 
giving  his  check  for  the  amount  of  the  bill,  it  will  be  a  sufficient  con- 
sideration for  the  release;  and  he  can  afterwards  recover  the  face  of 

50  0  Morris  v.  Tarin,  1  Dall.  147. 

510  Case  V.  Heffner,  10  Ohio,  180;  and  must  be  averred  In  the  declaration, 
Jordan  v.  Bell,  8  Port.  (Ala.)  53.     And  see  §  1144,  supra. 

eiiMcMurchey  v.  Robinson,  10  Ohio,  496;  Wanzer  v.  Tupper,  8  How. 
(Miss.)  234. 

«i2  Noyes  v.  White.  9  Kan.  640.  On  the  other  hand,  the  holder  who  unneces- 
sarily protests  a  bill  ig  not  in  general  liable  for  damages  therefor  to  the  drawer, 
Wittich  V.  Bank,  20  Fla.  843;  or  drawee,  Bellinger  v.  Glenn,  80  Ala.  190. 

Bi«  rhillips  V.  Evans,  64  Mo.  17. 

•14  Laing  v.  Barclay,  3  Starkle,  38. 

818  May  V.  Bank.  9  Ind.  233. 

Bi«  Tnited  States  v.  Gumey,  4  Cranch,  333.  But  see,  contra,  as  to  damages, 
Kennerly  v.  Bragg,  1  Mo.  App.  574. 

«iT  rage  V.  Warner,  4  Cal.  396. 
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the  bill  against  the  holder,  who  collected  it  from  the  acceptor,  with- 
out dedaction  of  the  damages  for  which  he  was  originally  liable.**^' 
So,  in  Missouri,  under  the  statute  which  gave  damages  on  promissory 
notes,  if  not  paid  in  20  days  after  demand  and  notice,  damages  can- 
not be  recovered  in  a  suit  brought  within  the  20  days.^^® 

The  drawer  and  indorser  of  a  bill  are  no  longer  liable  for  damages, 
after  the  bill  has  been  collected  by  a  levy  against  the  acceptor.*** 
And  in  Maine  a  part  payment  made  by  the  acceptor  is  available  to 
reduce  the  damages  chargeable  against  the  indorser. '^^^  But  in  New 
York  the  drawer  remains  liable  for  the  statutory  damages,  notwith- 
standing a  part  payment  made  by  the  foreign  acceptor  after  the  bill 
is  dishonored,  and  wherever  such  payment  may  have  been  made.**** 

• 
Measure  of  Damages. 

§  1726.  Irrespective  of  statutory  damages,  the  face  of  a  bill,  in- 
cluding principal  and  interest  due  on  it,  is  the  measure  of  the  dam- 
ages recoverable  by  the  holder.  Thus,  one  who  purchases  at  a  dis- 
count may  recover  the  face  of  the  check  from  the  drawer,**^  or  of 
the  note,  from  the  maker;  °**  or  prove  the  note  for  its  full  amount 
against  the  maker  in  bankruptcy.*'^'*  But,  where  it  is  shown  that 
a  note  was  given  for  indemnity  against  a  contingent  loss,  the  dam- 
ages recoverable  between  immediate  parties  will  be  limited  to  the 
actual  amount  of  such  loss.''**  So,  where  a  premium  note  is  given 
to  cover  risks  to  be  afterwards  indorsed  on  an  open  insurance  policy, 
the  amount  due  at  any  time  would  be  represented  by  the  premiums 

618  Pesant  v.  PickersgiU,  56  N.  Y.  650. 

»i»  Rev.  St  p.  295,  f  11;  Farrell  v.  Frltschle,  30  Ma.  190. 

»»o  Warren  v.  Coombs,  20  Me.  139. 

B21  Bangor  Bank  v.  Hook,  5  Me.  174. 

sss  HaigoQS  V.  Lahens,  3  Sandf .  213. 

MS  Murray  v.  Judah,  6  Cow.  (N.  Y.)  484;  Munn  v.  Commission  Co.,  15  Johns. 
(N.  Y.)  44. 

»«*  Wade  V.  Railway  Co.,  149  U.  S.  327,  13  Sup.  Ct.  802;  St.  Louis,  Ft.  S. 
&  W.  R.  Co.  V.  Chenault,  36  Kan.  51,  12  Pac.  303;  Petri  v.  Bank,  83  Tex.  424, 
18  S.  W.  752;  Id..  84  Tex.  212,  20  S.  W.  777.    And  see  §  448,  supra. 

B«»  Ex  parte  Lee,  1  P.  Wms.  782. 

B2«  Rogers  v.  Smith,  47  N.  Y.  324;  Colman  v.  Post,  10  Mich.  422.  And  see 
Puterbaugh  v.  Hammond,  106  111.  257. 
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then  actually  earned.*^^  And  it  has  been  held  that,  if  only  part  of 
the  amount  due  on  a  note  is  recovered  by  mistake,  such  recovery  will 
be  no  bar  to  a  recovery  of  the  balance  due,  even  without  a  special 
averment  of  the  mistake.^-* 

But  an  accommodation  indorser  is  liable  to  one  who  purchased  at 
a  discount  from  the  payee  only  for  the  amount  actually  paid  by 
him,*^^*^  although  he  would  be  liable  to  a  bona  fide  purchaser  in  due 
course  of  business  for  the  face  of  the  note,  irrespective  of  the  price 
paid.'^'^^  An  indorsee  is,  however,  entitled  to  recover  against  his 
immediate  indorser  only  the  amount  actually  paid.*^'^  But,  although 
the  indorser  may  prove  what  he  received,  the  face  of  the  note  is 
presumptive  evidence  of  the  amount  recoverable.***  And,  where  an 
indorser's  liability  is  conditioned  on  immediate  suit  against  the 
maker,  the  judgment  rendered  against  the  malcer  is  the  measure  of 
damages  recoverable  against  the  indorser.*" 

As  against  prior  and  remote  parties  interposing  a  substantial  de- 
fense, the  protection  of  a  bona  fide  holder,  and  his  right  to  recovery, 
extend  only  to  the  consideration  paid  by  him,  with  interest,*'*  and 
statutory  damages  and  costs,  if  any. 

But  even  in  such  case  the  face  of  the  note  has  been  held  to  be, 

527  Maine  Mut.  Marine  Ins.  Co.  v.  Farrar,  66  Me.  133;  Same  v.  Stockwell, 
4r7  Me.  382. 

528  Conklin  v.  Field,  37  How.  Prac.  (X.  Y.)  455. 
029  Cook  V.  Clark,  4  E.  D.  Smith  (N.  Y.)  213. 
"0  Ingalls  V.  Lee,  9  Barb.  (N.  Y.)  647. 

»»i  Braman  v.  Hess,  13  Johns.  (N.  Y.)  52;  Munn  v.  Commission  Co.,  13 
Johns.  (N.  Y.)  44;  Aldrich  v.  Jackson,  5  R.  I.  218;  In  re  Many.  17  N.  B.  R. 
514,  Fed.  Cas.  No.  0,054;  Muldrow  v.  Agnew,  11  Mo.  616;  Cook  v.  CockriU, 
1  Stew.  (Ala.)  475;  Faulkner  v.  White,  33  Neb.  199,  49  N.  W.  1122.  So,  upon 
the  indorsement  of  a  nonnegotlable  note.  Felton  y.  Smith,  88  Ind.  149;  Whls- 
ler  y.  Bragg,  31  Mo.  124.  In  KENTUCKY  the  consideration  for  an  assign- 
ment must  always  be  averred,  and  only  the  consideration  paid  shall  be  recov- 
ered (Ky.  St  §  475). 

5»2Foust  v.  Gregg,  68  Ind.  399;  Schmied  y.  Frank,  86  Ind.  250.  But  the 
tndorser's  liability  will  not  be  limited  to  damages  for  false  representation. 
Fall  River  Nat.  Bank  v.  Buffinton,  97  Mass.  498. 

B»«  Watson  V.  Hahn,  1  Colo.  386. 

»»*  See  §§  452,  994,  supra:  He  Kay  v.  Water  Co.,  38  N.  J.  Eq.  168;  Hyman 
T.  Forge  Co.,  18  Misc.  Kop.  381,  41  N.  Y.  Supp.  655. 
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prima  facie,  the  amount  due,  and  the  burden  is  on  the  maker  to  show 
that  the  holder  purchased  the  note  for  leBS."^^** 


Recovery  of  Costs. 

§  1727.  An  indorser  who  takes  up  a  bill,  and  brings  his  suit  against 
prior  parties,  is  not  entitled  to  recover  the  costs  of  a  needless  de- 
fense made  by  him  before  paying  the  bill.°*'  In  like  manner,  an 
accommodation  acceptor  cannot  recover  against  the  drawer,  whom 
he  accommodated,  the  costs  paid  by  him  in  defending  needlessly  an 
action  brought  by  the  holder, °'^  although  the  drawer  has  pledged  the 
bill,  and  his  pledgee  has  fraudulently  transferred  it  to  a  bona  fide 
purchaser  after  payment  of  the  debt  secured.*'®  Where  the  holder 
of  a  note  has  brought  suit  against  the  maker  which  has  been  de- 
feated by  the  defense  of  usury,  he  may  still  recover  on  the  note 
against  his  indorser;  but  such  recovery  will  not  include  the  costs 
incurred  in  the  action  against  the  maker.°^' 

Damages  against  Surety — Ouarantor. 

§  1728.  One  who  signs  a  note  as  surety  is  liable  to  a  purchaser 
from  the  payee  only  for  the  amount  actually  paid  by  him.***®    But 

B3  6  Carpenter  v.  Bank,  110  111.  352,  10  N.  E.  18. 

BaeByles,  BiUs,  411;  2  Daniel,  Xeg.  Inst  465;  2  Pars.  Notes  &  B.  458; 
Dawson  v.  Morgan,  0  Bam.  &  C.  618;  Peers  v.  Klrkham.  46  Mo.  146;  Fenn 
V.  Dugdale,  31  Mo.  580;  Simpson  v.  Griffin,  9  Johns.  (N.  Y.)  131;  Buff  alow  v. 
Pipkin,  47  N.  C.  130;  Steele  t.  Sawyer,  2  McCord  (S.  C.)  450;  or  of  sale  suffered 
on  execution  against  liini,  March  v.  Barnet  114  Cal.  375,  46  Pac.  152.  Espe- 
cially where  he  had  given  his  own  note,  and  afterwards  made  defense  against 
a  bona  fide  holder,  on  the  ground  that  the  original  note  was  forged.  Whitney 
T.  Bank,  45  N.  Y.  303. 

»37  Byles,  BiUs,  412;  Benj.  Chalm.  Dig.  art.  22J):  2  Daniel,  Neg.  Inst.  4G5; 
2  Pars.  Notes  &  B.  663;  Beech  v.  .7om»s.  5  C.  B.  690;  Bagnall  v.  Andrews,  7 
Bing.  217,  4  Moore  &  P.  839.  But  it  is  otherwise  where  he  defended  the 
action  at  the  drawer's  request.  (Jarrard  v.  Cottrell,  10  Q.  B.  679;  Stratton  ▼. 
Mathews,  3  Exch.  48. 

63 s  Roach  T.  Thompson,  4  Car.  &  P.  194. 

s8  9Copp  V.  McDugaU,  9  Mass.  1.  But  see.  contra,  where  the  maker's  de- 
fense was  that  the  note  had  been  forged.  Whitney  v.  Bank,  45  N.  Y.  308. 

•«o  Ck>bb  y.  Titus,  10  N.  Y.  198.    This  is  true  also  of  an  accommodation  In- 
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a  guarantor  is  liable  to  a  bona  fide  holder  for  the  value  of  a  good  bill 
for  the  same  amount  as  that  which  was  dishonored,  although  the 
guarantied  bill  was  valued  at  a  large  discount  in  the  market  where 
it  was  drawn."**  And,  where  one  guaranties  that  there  is  a  certain 
amount  due  and  unpaid  upon  a  note,  he  will  be  liable  for  the  amount 
due  at  the  beginning  of  the  suit.***^  And,  in  general,  a  guarantor 
of  payment  is  liable  for  the  amount  of  the  note  guarantied,  and  not 
merely  for  the  consideration  received  by  him."** 

Damages  Recoverable  by  Indorser — Surety. 

§  1729.  ^Miere  a  note  is  paid  at  maturity  by  an  indorser  in  de- 
preciated bills,  and  he  afterwards  transfers  it  to  the  plaintiff,  the 
recovery  against  a  prior  indorser  will  be  limited  to  the  amount  ac- 
tually paid  in  taking  up  the  bill."**  So,  a  surety  who  pays  a  bill 
can  only  recover  from  his  principal  the  amount  actually  paid  by 
him."*"  And,  if  he  has  obtained  his  discharge  by  giving  up  a  noto 
made  by  the  principal,  his  recovery  against  the  principal  will  be 
limited  to  the  face  value  of  such  note."*®  But,  if  the  guarantor  takes 
up  a  bill  by  paying  the  amount  loaned  on  it,  he  may  recover  from 
the  acceptor  the  face  of  the  bill,  although  as  to  the  balance  he  may 
be  only  trustee  for  another  owner."*^  And  an  accommodation  in- 
dorser, taking  up  a  note  at  maturity,  may  recover,  as  payee,  against 
the  maker  whom  he  accommodated,  the  entire  face  of  the  note,  ir- 
respective of  the  amount  paid  by  him."*®  If  an  indoi*ser  takes  up  a 
draft  by  payment  or  security  given  to  his  indorsee,  he  may  recover 
against  the  acceptor  the  same  amount  that  would  have  been  re 
covered  by  his  indorsee,  without  regard  to  the  amount  actually  paid 

dorser  at  suit  of  one  who  is  not  a  bona  fide  purchaser  for  value.  BramhaU  v. 
Bank,  :5«  N.  J.  Law,  243. 

5*1  Delegal  v.  Naylor,  7  Bing.  460. 

ii42  Head  v.  Green,  5  Biss.  311,  Fed.  Cas.  No.  6,292. 

B*»  Cooper  V.  Page,  24  Me.  73. 

044  Bethime  v.  McCrary,  8  Ga.  114. 

B45  McLaughlin  v.  Rintels,  04  N.  C.  634;  or  the  dividend  actually  paid  by 
his  insolvent  estate.  In  re  Sterling,  1  Fed.  167. 

e4«  Barber  v.  Gmson,  18  Nev.  89,  1  Pac.  452. 

•47  Reld  V.  Fumival,  1  Cromp.  &  M.  538,  5  Car.  &  P.  499. 

B48  Even  though  he  has  only  paid  one-half  of  the  face  of  the  note.  Fowier 
V.  Strickland,  107  Mass.  552. 
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to  him.'**  But  one  who  purchases  a  bill  from  the  drawer  by  in- 
dorsement after  maturity  can  only  recover  from  the  acceptor  the 
amount  actually  due  by  the  acceptor  to  the  drawer  at  the  maturity 
of  the  bill"* 

Partial  Dividends. 

§  1730.  A  dividend  received  by  the  holder  from  the  drawer's  es- 
tate must  be  deducted  from  the  proof  made  by  him  against  the  bank- 
rupt acceptor."*^  So,  dividends  received  from  the  principaPs  estate 
must  be  deducted  before  proof  against  the  surety. '^^^^ 

And,  in  like  manner,  dividends  from  the  acceptor's  estate  must  be 
deducted  before  proof  is  made  against  the  drawer,^**'  unless  they  have 
been  paid  out  of  the  drawer's  funds  in  the  acceptor's  hands. '^'^^  The 
holder  of  a  bill  may,  however,  prove  for  the  whole  amount  against 
both  drawer  and  acceptor,  and  receive  dividends  on  such  amount 
until  the  entire  bill  is  paid.****  But,  where  part  of  a  note  has  been 
paid  by  the  accommodation  maker,  the  holder  can  only  prove  against 
the  indorsers  for  the  balance  remaining  due,  and  cannot  receive  divi- 
dends on  such  proofs  against  several  indorsers,  amounting  in  all  to 
more  than  that  sum.'^*^  And  when  the  amount  of  a  second  dividend 
exceeds  the  balance  due  on  the  claim  as  proved,  although  less  than 
the  accrued  interest,  such  excess  cannot  be  received  by  the  holder 

»*»  Deaa  v.  Harvie,  2  Barb.  Ch.  (N.  Y.)  448. 

»Bo  Adams  v.  Oakes,  6  Car.  &  P.  70. 

651  Ex  parte  Tayler,  1  De  Oex  &  J.  302;  In  re  Oriental  Commercial  Bank, 
L.  R.  6  Eq.  582.  So,  dividends  from  drawer  and  Indorser.  Ex  parte  Leers, 
€  Ves.  (M4. 

sr.2  Lowell  V.  French,  54  Vt  193.  But,  before  dividends  paid,  proof  may 
be  made  against  each  estate  for  the  fuU  amount,  Ragsdiile  v.  Bank  (S.  C.)  23 
S.  E.  047;  and  the  entire  claim  may  be  proved  against  the  insolvent  estates 
of  two  joint  makers,  Roger  Williams  Nat.  Bank  v.  Hall,  100  Mass.  171,  35 
X.  E.  0(56;  or  against  the  estate  of  a  single  debtor  without  deduction  for  col- 
laterals still  held.  Chemical  Xat.  Bank  v.  Armstrong,  8  C.  C.  A.  155,  59  Fed. 
372,  revershig  50  Fed.  798.  But  double  proof  cannot  be  made  against  an 
indorser's  estate  on  his  original  Indorsement  and  his  Indorsement  of  a  second 
note  as  collateral  for  the  first.     In  re  Sherry  (Wis.)  76  N.  W.  Gil. 

653  Ex  parte  Royal  Bank,  2  Rose,  197. 

•54  Ex  parte  Ryswicke,  2  P.  Wnis.  M). 

•88  Ex  parte  Wyldraan,  2  A'es.  Sr.  115. 

*»•  In  re  Howard,  4  N.  B.  R.  571,  Fed.  Cas.  Xo.  0,750. 
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until  other  creditors   have   received   the   full    amount  proved  by 
them."^ 

Damages  Recoverable  by  Pleclflree. 

§  1731.  Where  suit  is  brought  by  the  pledgee  of  a  bill,  his  re- 
covery should,  as  against  good  defenses,  be  limited  to  the  amount 
actually  due  and  secured  to  him;  ^^^  e.  g.  to  actual  advances,  where 
the  note  is  made  to  secure  advances.^"*  But,  where  a  mortgage  se- 
cures a  negotiable  note,  the  recovery  will  not  be  limited,  as  in  the 
case  of  a  bond,  to  the  amount  actually  due  from  the  mortgagor  to  the 
mortgagee.*^®®  Where  notes  are  pledged  to  secure  a  debt,  and  are 
surrendered  without  authority  to  the  maker  on  his  payment  of  the 
debt,  the  pledgor  may  recover  the  balance  due  on  the  notes,  of  which 
their  face  value  is  prima  facie  evidence.*'^  But  the  pledgee  may 
recover  the  entire  amount  due  on  a  note,  although  it  exceeds  the 
debt  secured,  the  balance  being  subject  to  any  defense  available 
against  the  payee.*®^ 

Where  he  holds  it  as  indemnity  against  an  acceptance  given  by 
him,  he  can  only  recover  against  the  maker  of  the  note,  who  has 
purchased  the  pledgor's  equity  in  it,  the  amount  acAally  paid  by 
him  on  the  acceptance,  and  such  commissions  as  were  agreed  on, 
with  interest  and  costs. ^^'^  And  where  a  broker,  holding  a  note  for 
sale,  pledges  it  fraudulently  for  a  loan  to  himself,  and  it  is  sold  by 
the  pledgee  without  notice,  the  owner  may  recover  from  the  pledgee 
the  difference  between  the  debt  secured  and  the  face  of  the  note.*** 

657  Blake  v.  Ames,  8  Allen  (Mass.)  318. 

058  Bell  V.  Bean,  75  Cal.  8<),  10  Pac.  521;  Brown  v.  Callaway,  41  Ark.  418; 
Id.  391;  Hatcher  v.  Bank,  79  Ga.  547,  5  S.  E.  Ill;  St  Paul  Nat.  Bank  v.  Can- 
non, 46  Minn.  95,  48  N.  W.  526;  Haydon  v.  NicoletU,  IS  Xev.  21K),  3  Pac.  473; 
Continental  Nat.  Bank  v.  Bell,  125  N.  Y.  38,  25  N.  E.  1070;  Handy  v.  Sibley. 
46  Ohio  St  0,  17  N.  E.  329;  Memphis  Bethel  v.  Continental  Nat  Bank  (Tenn.) 
45  S.  W.  1072;  Wright  T.  Hardie,  88  Tex.  653,  32  S.  W.  885.  And  see  §  797, 
supra. 

559  Vogan  V.  CaminettI,  65  Cal.  438,  4  Pac.  435. 

580  Croft  V.  Bimster,  9  Wis.  503. 

5«i  Union  Trust  Co.  v.  Rigdon,  93  lU.  458. 

5«2  Union  Nat.  Bank  v.  Roberts,  45  Wis.  373;  Barmby  v.  Wolfe,  44  Nebw 
77,  62  N.  W.  318. 

•B«8  Warren  v.  Emerson,  1  Curt.  239,  Fed.  Cas.  No.  17,195. 

B«*  Davis  V.  Funk,  39  Pa.  St  ^3. 
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So,  where  a  pledgee  makes  proof  against  a  bankrupt  maker,  the 
balance  over  and  above  the  amount  secured  by  the  pledge  will  be 
subject  to  such  equities  as  would  be  available  against  the  pledgor.**®' 
And  in  a  suit  against  an  accommodation  maker  the  pledgee  can  only 
recover  the  amount  actually  due  and  secured  to  him.**'*  So,  where 
his  suit  is  against  an  accommodation  indorser,  and  the  note  has  been 
diverted  from  its  original  purpose."®^  One  who  takes  a  bill  by  pledge 
from  a  drawer,  who  has  been  acconmiodated,  may  prove  against  the 
bankrupt  estate  of  the  accommodation  acceptor  for  the  face  of  the 
bill,  although  he  will  not  be  entitled  to  any  dividend  over  and  above 
the  debt  secured.""  If  a  note  is  held  as  collateral,  and  the  debt 
secured  is  satisfied  in  whole  or  in  part,  the  burden  is  on  the  defendant 
to  show  that  fact."* 


Damages  in  Trover — Negligence — Fraud. 

§  1732.  In  an  action  of  trover  the  damages  recoverable  are  the 
amount  due  on  the  bill,  with  interest.*^*  But,  although  the  face  of 
the  note  is  prima  facie  the  measure  of  damages  in  such  action,  the 
insolvency  of  the  maker  and  reduced  value  of  the  note  may  be  shown 
in  mitigation  of  damages.''^    So,  if  the  maker  destroys  a  note  that 

»•»  Ex  parte  Kelty,  1  Low.  394,  Fed.  Cas.  No.  7,681. 

Btto  Hilton  T.  Smith,  5  Gray  (Masg.)  400;   Atlas  Bank  y.  Doyle,  9  R.  I.  76. 

••7  Williams  V.  Smith,  2  Hill  (N.  Y.)  301. 

6«8Ex  parte  Newton,  16  Ch.  Dlv.  330. 

•«»  Hancock  t.  Hodgson,  4  lU.  329. 

•TO  Robblns  V.  Packard,  31  Vt  570;  Thayer  v.  Manley,  73  N.  T.  305;  Griggs 
V.  Day,  136  N.  Y.  152,  32  N.  E.  612;  Richardson  v.  Ashby,  132  Mo.  238,  33  S. 
W.  806.  And  this  will  include  interest  on  coupons  maturing  before  judgment 
City  of  Winona  t.  Minnesota  Ry.  Const.  Co.,  29  Minn.  68,  11  N.  W.  228.  If 
it  is  payable  in  cotton  or  grain,  the  Talue  of  the  merchandise  is  the  measure 
of  damages.  BeH  y.  G.  Ober  &  Sons  Co.,  96  Ga.  214,  23  S.  E.  7;  Canadian 
Bank  of  Commerce  t.  McCrea,  106  111.  281.    And  see  §  1684,  supra. 

»7i  McPeters  t.  PhiUIps,  46  Ala.  496;  Callahan  v.  Brown,  31  Iowa,  333; 
Western  R.  Co.  v.  Bayne,  75  N.  Y.  1,  affirming  11  Hun  (N.  Y.)  106.  "The 
defendant  has  the  right  to  show  in  reduction  the  fact  of  payment  in  whole 
or  in  part,  the  inability  of  the  maimers  to  pay  wholly  or  partially,  a  release 
of  the  makers  from  their  undertaking,  the  invalidity  of  the  note,  or  other 
matter  which  will  legitimately  alTect  and  diminish  its  value."  Folger,  J.,  la 
Booth  V.  Powers,  56  N.  Y.  22,  reversing  59  Barb.  (N.  Y.)  331. 
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is  outlawed,  the  damages  recoverable  for  the  conversion  will  amount 
to  the  face  of  the  note,  unless  the  statute  of  limitations  is  set  up 
by  the  defendant.*^* 

A  collection  agent  is  liable  for  negligence  to  the  amount  of  the 
note  and  interest,  where  it  has  become  worthless  by  the  maker's  fail- 
ure/"* But  the  actual  value  of  the  note  at  the  time  of  the  negli- 
gence is  the  measure  of  his  liability.^^*  If  he  neglects  to  present  a 
bill  pro[)erly  for  acceptance,  he  will  be  liable  prima  facie  for  the 
amount  of  the  bill,  but  evidence  is  adniisnible  in  mitigation  of  dam- 
ages.^^'^  So,  in  an  action  for  damages  against  a  notary,  the  amount 
of  the  note  is  recoverable,  but  not  the  costs  incurred  by  the  holder 
in  an  unsuccessful  suit  against  the  indorser,  who  was  discharged  by 
the  notary's  negligence.*^"* 

Where  suit  is  brought  against  an  assignor  for  the  fraudulent  as- 
signment of  a  note  which  had  been  already  paid,  the  assignee  may 
recover  prima  facie  the  amount  due  on  the  note,  or  he  may  bring 
suit  for  the  original  consideration  paid  by  him.*'^  If  suit  is  brought 
against  a  pledgee  who  sells  collateral  without  authority,  the  damages 
recoverable  will  be  the  value  of  the  collateral,  and  this  is  presump- 
tivelv  its  face  value.^"®  So,  if  an  accommodation  note  is  fraudu- 
lently  diverted  by  the  payei?,  and  discounted  to  a  bona  fide  holder, 
and  paid  to  him  hy  the  maker,  the  maker  may  recover  the  whole 
face  value  from  the  payee  on  the  strength  of  his  liability  alone, 
without  alleging  its  payment.*^""  And,  if  suit  is  brought  for  the  non- 
performance of  a  contract  to  sell  a  note,  the  value  of  the  note  at  the 
time  fixed  for  its  delivei*y  will  be  the  measure  of  damages. '**® 

»72  Outhouse  V.  Outhouse,  1.3  Hun  (N.  Y.)  130. 

»7  8Knapp  V.  Express  Co.,  55  N.  II.  348;  Merchants'  State  Bank  v.  State 
Bank  of  PhiUIps,  94  Wis.  444,  (>9  N.  W.  170. 

5T4  Mitchell  V.  Shuert,  10  Mich.  444;  West  v.  Bank,  54  Minn.  466,  56  N. 
W.  54;  Povall  v.  Manufacturing  Co.,  59  Hun,  70,  12  N.  Y.  Supp.  053;  Fox 
V.  Bank,  73  Iowa,  649,  35  N.  W.  O&S. 

075  Allen  V.  Suydam,  20  Wend.  (N.  Y.)  321. 

B7  6  Downer  v.  Bank,  6  Ilill  (X.  Y.)  048. 

87  7  Neflf  V.  Clufe,  12  Barb.  (N.  Y.)  409. 

57  8iiazzard  v.  Duke,  04  Ind.  220. 

670  Decker  v.  Mathews,  12  N.  Y.  313. 

680  Smith  V.  Dunlap,  12  111.  184. 
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Damages — ^In  What  Currency. 

§  1733.  Where  a  bill  is  payable  in  foreign  money,  its  value  is 
determined  by  the  rate  of  exchange  at  the  time  of  trial. '^^^  The  value 
of  a  bill  payable  in  the  United  States  in  pounds  sterling  is  at  the 
rate  fixed  by  act  of  congress.'®* 

But,  where  a  note  is  for  "dollars,-'  it  will  be  presumed  that  legal 
dollars  are  intended,  and  judgment  will  be  rendered  for  the  face  of 
the  note,  without  inquiry  as  to  the  value  of  the  currency  intended.*** 
If,  however,  it  is  payable  "in  legal-tender  greenback  money,"  with 
a  provision  that,  if  it  depreciates,  it  is  to  be  made  good  at  a  definite 
rate  named,  judgment  will  be  recovered  "for  the  amount  in  currency 
which  the  plaintiff  elected  to  receive."  °**  If  a  note  is  payable  ex- 
pressly in  a  depreciated  currency,  the  damages  recoverable  will  be 
the  value  of  such  currency  At  the  time  of  making  the  note.'**  Thus, 
the  value  of  a  note  for  "f  125  Texas  money  at  current  price  in  New 
Orleans"  may  be  fixed  by  the  jury  on  parol  evidence.***  So,  where 
a  bill  is  payable  in  "current  bank  notes,"  the  damages  recoverable 
will  be  the  value  of  such  notes.**^  If  "in  Georgia  or  Alabama  bank 
notes,"  the  maker  will  be  liable  for  the  value  of  such  notes  as  it  is 
most  for  his  interest  to  pay.***  If  in  commercial  paper  of  a  cer- 
tain character,  the  damages  will  be  the  value  of  such  paper  at  the 
time  it  should  have  been  given.***    But  a  condition  that  a  note  may 

8«i  Lee  V.  Wilcocks,  5  Serg.  &  R.  (Pa.)  48. 

»82  Cary  v.  Courtenay,  103  Mass.  316. 

6«»  Petty  V.  Fleishel,  31  Tex.  169.    So,  where  the  promise  Is  to  pay  "in  the 

•currency  then  in  circulation  an  amount  equivalent  to  | of  the  currency 

now  in  circulation,  as  it  is  valued  at  this  date."  Whitaker  v.  Dye,  56  Ga. 
380.  As  to  the  amount  of  damages  under  the  United  States  legal  tender  act, 
where  the  paper  is  payable  in  gold  or  gold  coin,  see  §  98,  supra. 

»84  Ledford  v.  Smith,  6  Bush  (Ky.)  129. 

B«5  Walker  v.  Meek,  12  Smedes  &  M.  (Miss.)  495;  Farwell  v.  Kennett,  7  Mo. 
505;   Chevallier  v.  Buford,  1  Tex.  503. 

ft8«  Roberts  v.  Short,  1  Tex.  373. 

587  McDowell  V.  Keller,  4  Cold.  (Tenn.)  258;  CofHn  v.  Hill,  1  Heisk.  (Tenn.) 
385;  Moore  v.  Gooch,  6  Heisk.  (Tenn.)  104;  Hopson  v.  Fountain,  5  Humph. 
(Tenn.)  140;   Jones  v.  Kincaid,  5  Lea  (Tenn.)  677. 

»88  Hixon  V.  Hixon,  7  Humph.  (Tenn.)  .33. 

•89  Robinson  v.  Noble,  8  Pet.  (U.  S.)  181. 
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be  paid  in  notes  of  solvent  makers  relates  to,  and  expires  at  the 
time  of,  its  maturity;  and  suit  maj  be  brought  for  the  amount  of 
the  note  in  cash.^*® 


Notes  Payable  in  Property. 

§  1734.  If  a  note  is  payable  in  bank  stock,  no  action  will  lie  for 
damages  in  money  without  proof  of  a  demand  and  refusal  to  pay 
according  to  its  terms. '^"^  If  it  is  payable  in  cotton  or  other  property 
at  a  certain  price,  it  has  been  held  that  the  market  value  of  the 
cotton  at  the  maturity  of  the  note  may  be  recovered. **•'  And  it  is 
provided  by  statute  in  Georgia  that,  where  a  note  for  goods  is  not 
punctually  paid,  the  holder  may  recover  the  value  of  the  goods  at  the 
time  and  place  fixed  for  payment.'^®'  And  in  Texas  the  holder  of 
a  note  payable  in  cotton  may  recover  as  damages  the  highest  market 
value  between  the  maturity  of  the  note  and  the  time  of  trial.'"*  But 
if  a  note  is  for  a  certain  sum,  payable  in  goods  designated,  the  meas- 
ure of  damages  will  be  the  sum  named,  and  not  the  value  of  the 
goods.'**'*  A  distinction  has  been  made,  that  if  a  note  is  payable,  at 
the  holder's  election,  in  certain  goods  or  money,  the  debt  and  interest 
are  the  sum  recoverable,  but,  if  it  is  payable  in  certain  goods,  the 
value  of  the  goods,  with  interest,  is  the  measure  of  damages. •*•• 

Confederate  ^'Scaling  Acts." 

§  1735.  After  the  war,  many  of  the  Southern  states  enacted  stat- 
utes defining  and  reducing  the  amount  recoverable  on  contracts  made 
in  contemplation  of  a  depreciated  currency.***^    In  some  states  the 

B»o  Mason  v.  Toner,  6  Ind.  328;   Grant  v.  Burleson,  38  Tex.  214. 

501  Markley  v.  Rhodes,  59  Iowa,  57,  12  N.  W.  775. 

882Whitsett  V.  Forehand,  79  N.  C.  230;  Road  v.  Sturtevant,  40  Vt.  521; 
Price  V.  Justrobe,  Harp.  (S.  C.)  Ill;  Cockrell  v.  Warner,  14  Ark.  345;  John- 
son V.  Dooley  (Ark.)  44  S.  W.  1032;   Clark  v.  Minor,  73  Ga.  590. 

083  GEORGIA  (Code,  §  3G77). 

»»4  Brasher  v.  Davidson,  31  Tex.  190. 

605  2  Edw.  BUls  &  N.  S  1015;   Plnney  v.  Gleason,  5  Wend.  (N.  Y.)  393. 

086  Cleveland  &  P.  R.  Co.  v.  Kelley.  5  Ohio  St.  180. 

687  In  ALABAMA  it  was  provided  that  parol  evidence  should  be  admissible 
on  contracts  made  between  September  I,  18G1,  and  May  1,  1865,  to  prove 
the  consideration  and  intention  of  the  parties  to  receive  payment  In  Confed- 

(2458) 


Ch.  43)  CONFEDERATE  "SCALING    ACTS."  §    1735 

« 

amount  recoverable  under  these  statutes  is  left  largely  in  discretion 
of  the  jury.*'*    These  statutes,  although  held  to  be  constitutional,^®* 

erate  currency,  and,  If  so,  "to  show  the  real  or  true  value  of  the  consideration, 
*  *  *  and  what  amount  the  plaintiff  is  Justly  and  equitably  entitled  to 
recover*'  (Ordc.  p.  55,  §  3,  affirmed  1867,  Rev.  Code,  §  11,  and  repealed  1876. 
Code,  p.  188,  §  10);  in  ARKANSAS,  that,  on  "any  contract  for  the  payment 
of  money  which  was  intended,  and  understood  or  agreed,"  should  be  paid  in 
Ck>nfederate  currency,  the  plaintiff  should  recover  in  United  States  legal 
tender  only  the  value  of  such  Confederate  moueyj  "as  estimated  in  the  com- 
munity at  the  time  and  place  of  making  the  contract,"  with  interest,  and, 
if  such  intention  did  not  appear  on  the  paper,  it  might  be  specially  pleaded 
and  proved  by  parol  evidence  (Laws  1867.  p.  195);  In  GEORGIA,  that  on  con- 
tracts made  before  June  1.  1865,  the  parties  may  prove  the  consideration, 
"the  amount  and  value  of  the  property  owned  by  the  debtor  at  the  time  the 
debt  was  contracted,  •  •  •  upon  the  faith  of  which  property  credit  was 
given  him,  the  tender  made  by  him,  if  any,  and  the  loss  consequent  upon 
Its  refusal,  the  jury  having  power  to  reduce  the  amount  according  to  the 
equities  of  each  case,  and  render  such  verdicts  as  to  them  shall  appear  Just 
and  equitable"  (Laws  1868,  p.  148);  in  NORTH  CAROLINA,  by  ordinance 
of  1865,  that  "all  executory  contracts  solvable  in  money  made  after  the  depre- 
ciation of  said  currency  before  May  1,  1865,  and  yet  unfulftUed  (except  offi- 
cial and  penal  bonds),  shall  be  deemed  to  have  been  made  with  the  under- 
standing that  they  were  solvable  in  money  of  the  value  of  said  currency," 
subject  to  evidence  to  the  contrail :  nnd  by  Act  1866,  c.  ,T8,  that  in  actions 
for  debts  contracted  during  the  war,  "in  which  the  nature  of  the  obligation 
is  not  set  forth,  nor  the  value  of  the  property  for  which  such  debts  were 
contracted  is  stated,"  either  party  may  show  what  was  the  consideration, 
and  the  jury  "shall  take  the  same  into  consideration  and  determine  the  value 
of  said  contract  in  present  currency  in  the  particular  locality  In  which  it  is 
to  be  performed."  And  see,  for  scale  of  depreciation.  Code,  §  2405.  The 
ordinance  of  1865  applies  to  a  demand  note.  Stolces  v.  Cowles,  70  N.  C.  124. 
In  VIRGINIA,  on  contracts  made  between  June  1,  1862,  and  April  10,  186r», 
either  party  might  show  by  parol  evidence  "what  was  the  true  understand- 
ing and  agreement  ♦  ♦  •  in  respect  to  the  kind  of  currency  in  which 
the  same  was  to  be  fulfilled,  or  with  reference  to  which,  as  a  standard  of 
value,  it  was  made,"  without  si)ecial  plea,  and.  If  Confederate  currency  was 
referred  to,  the  nominal  amount  should  be  reduced  "to  its  true  value"  at  the 
time  it  was  made,  "or  at  such  other  time  as  may  to  the  court  seem  right  In 
the  particular  case"  (Laws  1865,  p.  184).  So,  In  WEST  VIRGINIA,  as  to 
contracts  between  May  1,  1861,  and  May  1,  1865  (Laws  1873,  p.  307). 

»»»  Cherry  v.  Rawson,  49  Ga.  228;  Moses  v.  Trice,  21  Grat.  (Va.)  556; 
Cherry  v.  Walker,  36  Ga,  327. 

•»•  Holt  V.  Patterson,  74  N.  C.  650;   Robeson  v.  Brown,  63  N.  C.  554:    Rut- 
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do  not  apply  to  contractB  made  before  the  war.'®*  And  where  a  judg- 
ment waB  rendered  in  1862,  and  not  then  enforced  because  it  would 
have  been  paid  in  a  worthless  currency,  the  judgment  was  held  not 
to  be  subject  to  scale  in  1871.*®^  This  has  been  held,  also,  of  notes 
made  during  the  war  in  renewal  of  notes  made  before  the  war,*®*  and 
■of  notes  made  after  the  end  of  the  war  in  renewal  of  notes  that  fall 
within  the  term  fixed  by  the  statute.*®^  But  a  note  made  in  1864, 
payable  in  Confederate  notes,  in  payment  of  a  note  given  by  the 
maker,  as  guardian,  in  1860,  has  been  held  not  to  be  a  renewal,  and 
is  therefore  held  liable  to  scale.***  And  where  a  note  made  during 
the  war,  payable  in  ^'dollars,"  was  renewed  in  1866  without  scaling, 
such  renewal  was  held  not  to  be  a  waiver  of  the  right  to  have  the 
original  note  scaled.®** 

Confederate  Currency — ^Expressed  or  Intended. 

§  1736.  It  has  been  held  that  a  note  payable  expressly  in  CJon- 
federate  currency  was  not  therefore  illegal.***  And  the  damages 
recoverable  on  such  a  note  are  the  value  of  such  currency  at  the  time 

land  V.  Copes,  15  Rich.  Law  (S.  C.)  84.  But  see,  contra,  as  to  Arkansas  stat- 
ute, Leach  v.  Smith,  25  Ark.  246. 

eoo  r^ve  V.  Johnston,  72  N.  C.  415;  Flultt  v.  Nelson,  15  Rich.  Law  (S.  C.) 
9;  Bone  v.  Graves,  43  Ga.  312.  But  a  note  in  July,  1861,  comes  within  the 
Georgia  ordinance.  Hood  v.  Townsend,  40  Ga.  70.  So,  in  October,  1861. 
Cherry  v.  Rawson,  49  Ga.  228. 

601  Wilson  V.  Isbell,  45  Ala.  142.  But  a  judgment  rendered  in  1864  on  a 
note  payable  in  1862,  in  Confederate  notes,  has  been  held  subject  to  scale. 
Alexander  v.  Rintels,  64  N.  C.  634. 

802  Jackson  v.  Jackson,  47  Ga.  99;  Cobb  v.  Gray,  78  N.  C.  94;  or  to  take 
up  such  note  of  another  person,  Boykin  v.  Barnes,  76  N.  C.  318;  or  with 
another  surety,  Booner  v.  Woodall,  51  Ga.  177. 

603  Smith  V.  Belk,  40  Ga.  656.  So,  as  to  tlie  renewal  of  a  note  made  during 
the  war  payable  in  Confederate  notes,  which  had  been  scaled  before  the 
renewal  was  taken.     Hamilton  v.  Willingham,  45  Ga.  500. 

804  Home  v.  Young,  40  Ga.  193. 

605  Jarrett's  Adm'r  v.  Nickell,  9  W.  Va.  345. 

•06  Jordan  v.  Cobb,  47  Ala.  132;  or  **in  Confederate  bonds  or  In  Confed- 
erate currency  to  be  Issued,"  Haughton  v.  Merony,  {\5  N.  C.  124,  for  such 
currency  borrowed.  But  a  note  payable  in  Confederate  money  was  held  to 
I}e  void  in  Reavis  v.  Blackshear,  30  Tex.  753. 
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the  note  was  made.**^  So,  if  it  is  payable  in  "currency,"  •**  or  "in  com- 
mon currency,"  at  the  date  of  its  maturity.*®*  And  it  may  be  shown 
by  parol  evidence  that  a  note  for  "dollars"  made  in  North  Carolina 
in  1862  was  to  be  paid  "in  good  money  after  the  war,"°^®  or  that 
a  note  payable  "in  current  funds"  was  to  be  paid  in  Confederate 
notes/' ^  On  the  other  hand,  it  has  been  held  that  the  scaling  act 
does  not  cover  a  note  payable  "in  Confederate  treasury  notes,"  •"  or 
payable  after  peace  restored,  "in  current  money  at  that  time."  '^^ 
Where  a  note  is  payable  "in  common  currency  of  the  country,  which 
will  pay  taxes,"  it  will  not  be  presumed  that  Confederate  currency 
was  intended.*^*  And  parol  evidence  is  not  admissible  to  show  an 
agreement  to  pay  in  Confederate  currency  a  note  maturing  after  the 

«07  Stewart  v.  Salamon,  94  V.  S.  434,  of  a  Georgia  note.  And  scale  to  their 
value  at  date,  Bank  of  Charlotte  v.  Davidson,  70  N.  C.  118;  Barclay  v.  Russ» 
14  Fla.  372;  Bank  of  Mobile  v.  Brown,  42  Ala.  108;  Shearon  v.  Henderson. 
38  Tex.  245;  Matthews  v.  Rucker,  41  Tex.  636;  Short  v.  Abernathy,  42  Tex. 
94;  or  at  its  maturity.  Rives  v.  Duke,  105  U.  S.  132;  Taylor  v.  Bland,  60  Tex. 
29;  or  at  time  of  action,  Carpyle  v.  Belcher,  43  Ga.  207. 

608  Parker  v.  Carson,  64  N.  C.  563;  or  in  current  funds,  Davis  v.  Glenn, 
72  N.  C.  519.  So,  a  note  in  May,  1863,  payable  "in  good  bankable  currency,"^ 
Green  v.  Brown,  64  N.  C.  553;  or  in  October,  1862,  "in  good  paper  money,*" 
Cutcher  v.  Jones,  41  Ga.  675.  But  see,  contra,  as  to  a  note  payable  "In  any 
current  bank  paper  or  state  treasury  notes  of  state  of  Texas,*'  etc.,  Woods  v. 
Parker,  36  Tex.  131. 

•«•  BeU  V.  Joyce,  33  Tex.  479.  So,  a  note  made  for  a  loan  of  Confederate 
notes  in  June,  1862,  payable  in  March,  1864,  "In  such  money,  currency,  or 
funds  as  will  be  generally  received  in  this  country  for  debts  at  maturity  of 
this  note."  Darcey  v.  Shotwell,  49  Miss.  631.  So,  a  note  in  1864  for  prop- 
erty purchased  at  an  administrator's  sale,  "for  such  currency  as  would  be 
received  by  creditors  of  the  estate,"  Laws  v.  Rycroft,  64  N.  C.  100;  or  a 
note  in  1864,  payable  "in  such  currency  as  can  immediately  be  available  in: 
payment  of  the  old  debts  of  the  estate  of  P.,  dollar  for  dollar,"  Rutland  v. 
Copes,  15  Rich.  Law  (S.  C.)  84.  So,  under  the  Georgia  statute,  a  note  made 
in  March,  1864,  for  Confederate  notes  borrowed,  and  payable  in  "commonly 
received  currency  at  that  time,"  although  not  maturing  untU  1868.  Thomas- 
V.  Knowles,  40  Ga.  263. 

•10  Sowers  V.  Eamhart,  64  N.  C.  96.  Or,  on  the  contrary,  in  Confederate 
currency.    Rives  v.  Duke,  105  U.  S.  132. 

•11  Smith  V.  Prothro,  2  S.  C.  371;  Harmon  v.  Wallace,  Id.  208. 

•IS  As  not  being  payable  in  money.    Toulmin  v.  Sager,  42  Ala.  127. 

ti8  Chapman  v.  Wacaser,  64  N.  C.  532;   Williams  v.  Monroe,  67  N.  C.  133. 

•i«  Johnson  t.  Miller,  76  N.  C.  439.    So,  if  payable  shnply  in  "doUars,"* 
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cloBe  of  the  war,  and  payable  "in  the  current  funds  of  the  country 
when  due,"  •^'^  or  a  note  payable  in  "good,  current  money,"  with  an 
understanding  that  Confederate  notes  would  not  be  taken,* ^"  or,  a 
fortiori,  a  note  "to  be  paid  in  gold."  *^^ 

§  1737.    By  some  of  these  statutes,  notes  made  during  the 

war,  or  within  dates  specified  in  the  statutes,  are  presumed  to  be  pay- 
able in  Confederate  currency;  **•  especially  if  made  with  that  under- 
standing at  the  time.*^°  Or  it  may  be  reduced  to  the  value  of  the  cur- 
rency at  the  time  of  making  it,  on  parol  evidence  of  an  agreement  for 
such  currency.**®  So,  a  payment  made  in  Confederate  currency  is 
good,  where  the  note  was  made  payable  at  Richmond,  and  no  other  cur- 
rency was*  then  in  use  there.* ^^  But  a  note  payable  in  cotton  after 
the  close  of  the  war  has  been  held  not  to  be  within  the  Georgia 
ordinance.***  So,  in  Georgia,  the  fact  that  a  note  was  made  in 
October,  1861,  does  not  subject  it  to  scaling,  without  other  evi- 
dence of  an  intention  for  Confederate  currency.***  Where  a  note 
is  payable  in  dollars,  the  burden  is  on  the  defendant  to  show  that 
Confederate  currency  was  intended.***  And  if  it  was  given  for  goods 
purchased  at  a  sale,  under  a  notice  that  "Confederate  notes  will  not 
be  taken,"  it  will  rebut  the  presumption  created  in  North  Carolina 

although  given  for  Confederate  currency  coUected  by  the  maker  as  agent  of 
the  payee.    Massle  v.  Byrd,  87  Ala.  672,  6  South.  145. 

61 B  McKesson  v.  Jones,  66  N.  C.  258, 

«i«  Lewis  V.  Latham,  74  N.  C.  283. 

•IT  Bobo  V.  Goss,  1  S.  C.  26.  But  silver  is  a  good  tender,  although  "Pay- 
able in  United  States  gold  coin**  is  written  across  the  face  of  the  bill  by  a  third 
person.    Langenberger  v.  Kroeger,  48  Cal.  147. 

eisMezeix  v.  McGraw,  44  Miss.  100;  Ashby's  Adm'r  v.  Porter,  26  Grat. 
<Va.)  455;  Palmer  v.  Love's  Ex'rs,  75  N.  C.  163;  Robeson  v.  Brown,  63  N.  C. 
554;  Sowers  v.  Earuhart,  04  N.  C.  96.  And  the  Mississippi  statute  has  been 
held  to  be  constitutional.     Cowan  v.  McCutchen,  43  Miss.  207. 

619  Gillieson  v.  Smith,  15  W.  Va.  44;   Act  1872,  c.  116,  p.  307. 

«2o  Fife  V.  Turner,  11  Fla.  280. 

•21  Lester  v.  Manufacturing  Co.,  1  Hun  (N.  Y.)  288. 

«22  PhUlips  V.  Ocmulgee  Mills,  55  Ga.  633. 

«28  Rawson  V.  Cherry,  54  G a.  276. 

624Neely  v.  McFadden,  2  S.  C.  160;  Halfacre  v.  Whaley,  4  S.  C.  173: 
Bonner  v.  Nelson,  57  Ga.  433;  Hightower  v.  Maull,  50  Ala.  495;  Wllcoxen  v. 
Reynolds,  46  Ala.  529.  So,  a  note  made  in  the  fall  of  1865  for  another  note 
t>f  1863.    McNeel  v.  Smarr,  8  S.  C.  198.    And  see  S  102,  supra. 
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by  the  scaling  act.**'  And  although  a  check  is  protested  for  want 
of  f unds^  and  would  have  been  paid  in  Confederate  currency,  if  good, 
the  drawer  will  be  liable  for  the  full  amount.*** 


Value  of  Consideration  Secoverable. 

§  1738.  In  the  absence  of  statutory  provisions,  it  will  be  no  de- 
fense to  a  note  given  for  property  that  the  property  was  valued  in 
•a  depreciated  currency.**^  But,  under  the  scaling  ordinance  of  North 
Carolina,  only  the  value  of  such  consideration  is  recoverable  on  a 
note  made  during  the  war.*^*  And,  if  such  note  has  been  partly 
paid  in  Confederate  currency,  the  balance  will  be  subject  to  a  pro- 
portionate scale.*^*  So,  in  Alabama,  if  anote  payable  in  "dollars'' 
was  understood  to  be  in  Confederate  currency,  the  damages  recover- 
able on  it  are  the  value  of  the  consideration.***  And  in  North 
Carolina  the  value  of  the  property  purchased,  and  not  of  the  amount 
named  in  Confederate  notes,  is  to  be  considered,**^  notwithstanding  an 
agreement  that  the  note  might  be  paid  in  such  currency.***  And 
if  an  executor  sells  land,  and  afterwards  pays  the  share  of  one  of 
the  heirs  in  his  individual  notes,  they  will  not  be  subject  to  scale 
down  to  the  value  of  the  land.***  But  a  note  for  cotton  purchased 
at  an  administrator's  sale  will  be  scaled  to  the  value  of  the  cotton 
at  that  time  and  place.*'* 

If  the  consideration  for  a  note  is  a  loan  of  Confederate  money, 
only  its  value  at  that  time  can  be  recovered.***    But  if  an  indorser 

•25  Cherry  v.  Savage,  64  N.  C.  103. 

•2«  Although  not  presented  by  the  holder  for  several  months.  Bell  v.  Alex- 
ander, 21  Grat.  (Va.)  1.  But  see,  contra,  where  tlie  holder  refused  the  money 
on  presentment,  which  would  have  been  paid  in  such  currency.  Dearlng's 
Adm'x  V.  Rucker.  18  Grat.  (Va.)  42G. 

•2T  Crosby  v.  Tucker,  21  La.  Ann.  512. 

•2«  Dancey  v.  Bras  well,  64  N.  C.  102. 

•2»  Brown  v.  Foust,  64  N.  C.  672. 

•»o  Whitfield  v.  Riddle,  52  Ala.  467. 

•«i  Bryan  v.  Harrison,  69  N.  C.  151;  MaxweU  v.  Hipp,  64  N.  C.  08. 

•»«  McRae  v.  McNair,  69  N.  C.  12;   Dowd  v.  Railroad  Co.,  70  N.  C.  468. 

•»«  Howard  v.  Beatty,  64  N.  C.  559.  Especially  where  the  sale  took  place 
before  the  war.    McCombs  v.  Griffith,  67  N.  C.  83. 

•«*  Moye  V.  Pope,  64  N.  C.  543. 

•35  Kendrlck  v.  Forney,  22  Grat.  (Va.)  748;    Blow  v.  White,  41  Ga.  293; 

(2463) 


§  1738  ACTION.  (Ch.  4a 

transfers  a  note  for  Confederate  currency,  although  he  afterwards 
takes  it  up  in  the  same  currency,  the  value  of  such  currency  will  not 
be  the  measure  of  his  damages  against  the  maker.*'*  It  may  be 
shown,  however,  by  parol,  that  a  note  was  given  for  a  loan  in  such 
currency,  although  another  consideration  is  expressed.*'"'  And 
where  a  note  was  given  for  the  purchase  of  property,  and  is  liable 
to  scale  to  the  value  of  the  consideration,  the  estimate  of  the  par- 
ties at  the  time  of  sale  is  admissible  as  evidence  of  such  value.*'* 
And  if  a  note  made  in  18G2  for  a  loan  of  Confederate  currency  is 
transferred  by  the  payee  in  1863  for  land  purchased  by  him,  the  value 
of  the  currency  in  1862,  and  not  of  the  land  in  1863,  will  be  the  meas- 
ure of  the  damages  against  maker  and  indorser.*"*  A  note  may  be 
subject,  however,  to  scale,*  as  against  the  maker,  although  the  guar- 
antor remains  liable  for  its  entire  face.**® 

TerreU  v.  Walker,  66  N.  C.  244;  Wooten  v.  Sherrard,  68  N.  C.  334,  71  N.  C. 
374;   Foreheimer  v.  IloUy,  14  Fla.  239. 

«8«  Barnett  v.  Cecil,  21  Grat.  (Va.)  93. 

«87  Hudson  v.  Spence,  49  Ga.  479;   Rev.  Code,  §  3707. 

68  8  Ogburn  v.  Teague,  67  N.  C.  355.  So,  where  the  owner  valued  the  note 
at  Jf»100,  and  stamped  it  as  such  after  the  war.  Kile  v.  Johnson,  48  Ga.  189. 
And,  where  the  plea  admitted  the  consideration  of  the  note  in  1864  to  be 
worth  $100,  it  could  not  be  scaled  below.    Hartridge  v.  Fry,  41  Ga.  104. 

«8»  Summers  v.  McKay,  64  N.  C.  555.  But  see,  as  to  the  indorser's  liability, 
ganders  v.  Jarman,  67  N.  C.  86. 

•*«  James  v.  Long,  68  N.  C.  218. 
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1739.  Forgery. 

1740.  Notice  of  Discovery. 

1741.  Foreign  Statutes. 

1742.  Alteration— Material. 


1743. 

Immaterial. 
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1745. 

Addition  of  Surety. 

1746. 
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1747. 
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Amount. 
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Interest  Clause. 
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1761. 

Seal— Attestation. 

1762. 

Number— Stamp. 

1763. 

Discharge  of  Original  Debt 

1764. 
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Alteration  by  Mistake— Correction. 

1766. 
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1767. 
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RAND.C.P.-155 
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§  1779.  Estoppel  by  Indorsement 

1780.  By  Acceptance. 

1781.  By  Condnct— Admissions. 

1782.  By  Laches. 

1783.  Alteration— How  Pleaded. 

1784.    Burden  of  Proof. 

1786.    Evidence. 

Forgery. 

§  1739.  All  defenses  are  on  the  ground  (1)  that  the  party  did  not 
execute  the  instrument  declared  on,  or  (2)  that  the  instrument  as 
executed  had  no  binding  force  as  alleged,  or  (3)  that  the  defendant's 
liability  has  been  discharged  or  modified.  Of  the  first  class  of  de- 
fenses are  forgery  and  alteration. 

Forgery  is  the  counterfeiting  or  altering  of  any  writing  with  in- 
tent to  defraud.^  A  forged  instrument  is  not  the  contract  of  the 
party  named,  and  involves  no  liability  on  hit*  part,  unless  by  his  con- 
duct he  estops  himself  from  setting  up  the  defense.  Thus,  if  the 
drawee  pays  a  forged  check,  he  will  still  be  liable  to  the  drawer  for 
the  funds  in  hand,  as  though  no  payment  had  been  made.*  But 
where  he  is  directed  by  the  drawer  to  accept  a  bill  on  receiving  "a 
clean  bill  of  lading''  for  a  certain  cargo,  his  acceptance  of  a  genuine 
bill  on  the  receipt  of  a  forged  bill  of  lading  will  bind  the  drawer.* 

1  Bylos,  Bills,  331.  And  see  Chit.  Bills,  864;  2  Daniel.  Neg.  Inst.  356:  1 
Edw.  Bills  &  N.  §  2G8;  2  Pars.  Notes  &  B.  583.  Although  the  forger  per- 
sonates an  intended  payee  of  the  same  name.  Ck)m.  v.  Foster,  114  Mass.  311. 
So,  the  signature  of  a  note  without  authority  of  the  maker  may  be  a  forgery. 
Beeber  v.  Pabst  (Pa.  Sup.)  7  Atl.  748.  And  the  holder  of  a.  forged  check 
cannot  recover  damages  ajrainst  the  drawee  for  its  detention,  when  presented 
for  payment.  Terry  v.  AUls,  16  Wis.  504.  So,  the  writing  of  a  fictitious 
name  fraudulently  is  a  forgery.  Brown  v.  People,  8  Hun  (N.  Y.)  562;  Rex 
T.  Whiley,  Russ.  &  R.  90;  Rex  v.  Bolland,  1  Leach,  83;  Rex  v.  Dunn,  Id.  57; 
Gibson  v.  Mlnet,  1  H.  Bl.  509,  583;  Sohultz  v.  Astley,  2  Ring.  N.  C.  544. 

2  Chit.  Bills,  220;  Hall  v.  Fuller,  5  Bam.  &  C.  750,  8  Dowl.  &  R.  4<H;  Mack- 
intosh V.  Bank,  123  Mass.  393;  Weisser  v.  Denison,  10  N.  Y.  68;  Laborde 
V.  Association,  4  Rob.  (La.)  190. 

»  Ulster  Bank  v.  Synnott,  5  Ir.  R.  Eq.  395.  But  payment  of  a  bill  on  the 
strength  of  forged  collateral  cannot  be  recovered  on  the  ground  of  mistake. 
First  Nat.  Bank  of  Detroit  v.  Burkham,  32  Mich.  328.  And  If  a  bank  pays  a 
forged  acceptance,  under  a  mistaken  direction  of  the  acceptor  referring  to 
another  similar  acceptance,  It  caunot  hold  the  acceptor  liable.  First  Nat  Bank 
7.  Tappan,  6  Kan.  456. 
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If  a  bank  pays  a  check  to  a  holder  under  a  forged  indorsement, 
the  x)ajnient  will  not  be  binding  upon  the  drawer,  although  he  fails 
to  examine  his  bank  book  and  give  notice  of  the  forgery  promptly.* 
So,  if  a  check  is  stolen  from  the  payee,  and  is  afterwards  paid  by  the 
bank  on  a  forged  indorsement  to  a  bona  fide  holder  (who  took  it  not- 
withstanding its  being  crossed  to  another  bank,  and  paid  it  over  as 
collecting  agent  to  his  principal),  the  drawer,  having  been  charged 
with  the  check,  may  recover  the  money  from  the  party  who  received 
it.*  A  forged  indorsement  or  assignment  gives  no  right,  even  to  a 
bona  fide  purchaser,  as  against  a  party  whose  name  is  forged.*  And 
the  owner  may  recover  a  stolen  bond  from  one  who  purchased  it  in 
good  faith  under  a  forged  indorsement  in  the  payee's  name,  al- 
though the  owner  had  himself  purchased  it  from  the  payee  indorsed 
in  blank,  and  the  thief  had  erased  the  indorsement,  and  afterwards 
indorsed  it  himself  as  payee.^  So,  where  a  bank  issues  its  certificate 
of  deposit,  which  is  specially  indorsed  by  the  payee,  and  lost  in  the 
mail  in  course  of  transmission  to  his  indorsee,  and  the  bank  pays  it 
on  a  forged  indorsement,  it  will  still  be  liable  to  the  payee  for  the 
amount.* 

It  is  the  duty  of  the  drawee  to  know  the  drawer's  signature,  and 
it  has  been  held  that  where  the  drawee  sends  a  clerk  to  pay  a  bill, 
and  it  proves  to  be  forged,  the  drawee  cannot  afterwards  recover 
the  amount  from  a  party  receiving  it  in  good  faith.* 

*  Welsh  V.  Bank,  73  N.  Y.  424;  United  Securltv  Insurance  &  Trust  Co.  v. 
Central  Nat  Bank  (Pa.  Sup.)  40  Atl.  97;  Pollard  v.  Wellford  (Tenn.  Sup.) 
42  S.  W.  23.  And  he  need  not  compare  the  checks  returned  with  the  bank 
list.     Clark  v.  Bank  (App.  I>lv.)  52  N.  Y.  Supp.  lO&i. 

5  Bobbett  V.  Plnkett.  1  Exch.  Div.  368. 

0  Citizens*  State  Bank  of  Newcastle  v.  Adams,  91  Ind.  280.  It  creates  no  lia- 
bllitr.  and  passes  no  title.  Thon)e  v.  Dickey,  51  Iowa,  676,  2  N.  W.  581; 
McCar^iUe  v.  Lynch,  14  Misc.  Rep,  174,  35  N.  Y.  Supp.  383;  Ehrler  v.  Brauu. 
320  in.  r)03,  12  N.  E.  096.     And  see  $  1468.  supra. 

'  Colson  V.  Arnot,  57  N.  Y.  2.53. 

ft  In  an  action  of  troifcr,  or  for  money  had' and  received,  llalbot  v.  Bank, 
1  Hiil  (N.  Y.)  295. 

»  Price  V.  Neal,  1  W.  Bl.  390.  3  Burrows.  1354.  And  see  §§  1486,  1487,  supra. 
On  the  other  hand,  the  drawee  of  a  check  cannot  require  the  holder  to  prove 
the  genuineness  of  the  drawer's  signature.  Allen  v.  Kramer,  2  111.  App.  205. 
And  the  drawee  is  not  entitled  to  require  an  indorsement  from  the  holder  of  a 
blU  or  check,  even  by  way  of  receipt,  §  1414,  supra;   although  he  may  and 
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Borne  eases,  however,  have  held  that  the  drawee  of  a  check  does  not 
warrant  the  drawer's  signature  by  paying  it,  and  that  he  may  re- 
cover the  amount  paid  from  the  party  receiving  it.^®  Cases  of  this 
sort  generally  turn  on  the  relative  negligence  of  the  parties  paying 
and  receiving,  and  a  recovery  by  the  drawee  of  payment  made  on 
a  forged  check  or  bill  or  on  a  forged  indorsement  is  generally  barred, 
if  at  all,  by  negligence  on  his  part  amounting  to  matter  of  estoppel. 
But  it  has  been  held  that  the  government,  paying  a  check  upon  a 
forged  indorsement,  may  recover  the  amount  paid,  in  the  absence  of 
negligence,  upon  discovery  of  the  forgery  many  years  afterwards.^^ 

Where 'a  bank  pays  its  certificate  of  deposit  to  another  bank  on 
a  forged  indorsement  of  the  payee's  name,  made  by  a  mark  witnessinl 
by  an  employ^  in  the  bank  which  took  and  presented  the  certificate, 
it.  may  recover  the  amount  from  such  bank.^*  But  if  it  pays  on  u 
forged  indorsement  of  the  payee  to  a  collecting  bank,  and  the  money 
is  paid  over  by  it,  the  bank  which  gave  the  certificate  cannot  after- 
wards recover  the  money  paid.^* 

Notice  of  Forgery  Discovered. 

§  1740.  The  party  making  payment  on  a  forged  bill  or  indorsement 
must  give  prompt  notice  on  discovery  of  the  forgery,  and  even  a 
brief  delay  in  giving  such  notice  has  been  held  to  cut  off  his  right 
to  recover  the  pa^ment.^*    So,  where  one  pays  out  a  counterfeit  bill 

should  require  Its  surrender  on  payment,  §  1415,  supra.  The  holder  who 
Indorses  places  himself,  therefore,  needlessly  in  a  position  of  liability,  ezoo- 
erating  the  drawee. 

10  Tradesmen's  Nat.  Bonk  v.  Third  Nat  Bank,  66  Pa-  St  435;  Bank  of 
Commerce  v.  Union  Bank,  3  N.  Y.  230.  So,  where  the  holder  had  purchased 
the  forged  oiieck  from  a  stranger,  and  had  already  paid  for  it  Third  Nat. 
Bank  of  St  r^uis  v.  AHon,  59  Mo.  310. 

11  U.  S.  v.  National  Park  Bank,  6  Fed.  852. 

12  state  Nat  Bank  v.  Freedmen's  Savings  &  Trust  Co.,  2  Dill.  11,  Fed.  Cas. 
No.  13,324. 

13  stout  V.  Benolst  39  Mo.  277. 

1*  Seven  days,  Smith  v.  Mercer,  6  Taunt  76;  or  nine,  Redington  v.  Woods^ 
45  Cal.  406;  or  fourteen,  Davies  v.  Watson,  2  Nev.  &  M.  709:  or  a  month, 
Thomas  v.  Todd,  6  HiU  (N.  Y.)  340;  United  States  v.  Bank.  45  Fed.  1G3;  or 
until  the  collecting  bank  had  paid  over  the  amount  to  its  customer,  Iron  City 
Nat  Bank  v.  Ft.  Pitt  Nat  Bank,  159  Pa.  St  46,  28  AU.  195.  And  see  H 
1469,  1488,  supra. 
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in  {rood  faith,  he  is  only  n^iiired  to  take  it  back  if  it  is  returned 
to  him  within  a  reasonable  time.^^  But,  where  a  forged  check  is 
deposited  in  a  bank  for  collei-tion,  the  bank  will  not  be  liable  as 
agent  to  its  depositor  for  detention  of  the  check  by  the  drawee  be- 
yond the  time  allowed  by  the  clearing-house  rules.^®  And  such  rules 
have  been  held  to  relate  to  the  sufficiency  of  the  drawer's  deposit 
rather  than  the  genuineness  of  the  signature,  and  not  to  affect  a 
draw(.»e  who  discovered  the  forgery  and  returned  the  check  two  days 
after  he  had  paid  it.^^ 

Foreign  Statutes. 

§  1741.  In  some  countries  it  is  specially  provided  by  statute  that 
no  rights  can  be  acquired  under  a  forged  signature.^®  The  accept- 
ance of  a  forged  bill  is  a  nullity.*®  But  the  indorsements  are  de- 
clared to  be  valid,  although  the  bill  itself  is  forged.^®  So,  a  forged 
indorsement  will  transfer  no  title,  but  a  genuine  indorser  will  be 
liable  to  his  imlorsee.^^  So,  the  acceptance  of  a  bill  may  be  a  forgery 
without  rendering  other  genuine  signatures  ineffectual.**  And  the 
rights  of  the  holder  against  drawer  and  indorsers  will  in  such  case 
remain  intact.*' 

ir.  Simins  v.  Oark,  11  IH.  137. 

1 «  Stuyvesant  Bank  v.  National  Mechanics'  Banking  Ass'n,  7  Lans.  (N.  Y.) 
197. 

IT  Tradesmen's  Nat.  Bank  v.  Third  Nat.  Bank,  G6  Pa.  St.  435.  Although 
returno<l  too  laie  to  enable  the  bank  to  secure  itself  or  pursue  the  forger. 
Frank  v.  Bank,  S4  N.  Y.  209. 

I*'  (;KKAT  BRITAIN  (BUls  of  Exchange  Act,  §  24). 

ir.  aU(;KXT1NK  UKPT'BLIC  ((^o<le  Com.  art.  824);  BOLIVIA  (Code  Com. 
art.  ;iH2);  CHILI  (Code  Com.  art.  (J76);  COLOMBIA  (Code  Com.  art.  420); 
COSTA  RICA  (Code  Com.  art.  410);  ECUADOR  (Code  Com.  as  in  "Spain"); 
MEXICO  (Code  Com.  art.  350);  PERU  (Code  Com.  art.  421);  SPAIN  (Code 
Com.  art.  408);   I'RUGUAY  (Code  Com.  art.  842). 

20  HUNGARY  (Exch.  Law,  §  39). 

21  ARGENTINE  REPUBLIC  (Code  Com.  art.  806);  BRAZIL  (Code  Com.  art. 
3<j;)j;  HOLF^ANI)  (Exch.  Law,  art.  137);  PORTUGAL  (Code  Com.  art.  358); 
URUGUAY  (Co<le  Com.  art.  825). 

22  AUSTRIA  (Exch.  Law,  arts.  75,  70);  GERMANY  (Exch.  Law,  arts.  75,  76). 

23  ARGENTINE  REPUBLIC  (Code  Com.  art.  816);  BRAZIL  (Code  Com. 
art.  394 j;  HOLLAND  (Exch.  Law,  art  145);  PORTUGAL  (Code  Com.  art.  366). 
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Material  Alteration  Discharges. 

§  1742.  The  material  alteration  of  a  bill  by  a  party  discharges  all 
parties  not  consenting  to  it.**  And  it  is  sufficient  to  show  that  the 
bill  has  been  materially  altered  without  any  allegation  or  proof  of 
fraud.*"  If  the  alteration  is  material  and  beneficial  to  the  holder, 
fraud  will  be  presumed  as  against  him.*®  And  where  payment  is 
made  by  mistake  on  an  altered  bill,  from  which  the  party  paying  had 
been  discharged  by  the  alteration,  he  may  recover  the  payment  so 
made.*^  K  it  is  altered  designedly  by  the  owner,  it  will  be  rendered 
void  even  without  fraud  on  his  part.*®  A  material  alteration  makes 
a  new  contract,  and  discharges  both  maker  *•  and  surety.'®  So,  the 
drawer  and  indorser  will  be  discharged,  if  the  bill  is  altered  before 
acceptance,  although  the  acceptance  may  be  valid.'^  So,  if  it  is  al- 
tered by  the  acceptor,  and  the  payee  fails  to  return  it  to  the 
drawer.** 

Immaterial  Alteration. 

§  1743.  An  alteration,  to  effect  the  discharge  of  any  party,  must 
be  in  a  material  part  of  the  instrument.  If  it  does  not  vary  the 
meaning  of  the  paper,  it  is  immaterial  who  made  it.''    And  although 

2*  Benj.  Chalm.  Dijr.  art.  244;  Chit.  Bills,  208;  2  Daniel,  Neg.  Inst  383;  1 
Edw.  Bills  &  N.  §  244;  Master  v.  Miller,  2  H.  Bl.  140;  Hood's  Appeal  (Pa- 
Sup.)  7  Atl.  137;  Preshury  v.  Michael,  33  Mo.  542;  Macliay  v.  Dodge,  5  Ala. 
388;  Dietz  v.  Harder,  72  Ind.  208;  Monroe  v.  Paddock,  75  Ind.  422;  Bowman 
V.  MltcheU,  79  Ind.  84:  Batihelder  v.  White,  80  Va.  103;  Northern  Bank  v. 
Farmers*  Bank,  18  B.  Mon.  (Ky.)  506. 

2B  Eckert  v.  Pickel,  50  Iowa,  545. 

2e  Huntington  v.  Finch,  3  Ohio  St  445. 

27  Fraker  v.  Little,  24  Kan.  598. 

28  Vanauken  v.  Hornbeck,  14  N.  .T.  Law,  178;  First  Nat.  Bank  of  Springfield 
V.  Fricke,  75  Mo.  178. 

2»Chism  V.  Toomer,  27  Ark.  108;  Lee  v.  Starbird,  55  Me.  481;  Pankey  v. 
Mitchell,  1  lU.  383. 

30  Bethune  v.  Dozier,  10  Ga.  235;  Mackay  r.  Dodge,  5  Ala.  388;  Ide  ▼• 
Churchill,  14  Ohio  St.  372;  Johnston  v.  May,  76  Ind.  293. 

«i  Bathe  v.  Taylor,  15  F-ast,  412. 

22  Paton  V.  Winter,  1  Taunt.  420. 

22  Chit.  Bills,  211;  Earl  of  Falmouth  r.  Boberts,  9  Mees.  &  W.  468. 
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made  without  consent,  and  after  the  bill  is  complete  and  delivered, 
it  will  not  invalidate  it.'*  So,  if  words  are  inserted  which  the  law 
necessarily  implies,  it  will  not  affect  the  validity  of  the  bill;  **  or,  if 
a  writing  in  pencil  is  retraced  in  ink,  it  will  not  be  material.**  But 
any  alteration  which  changes  the  operation  of  the  bill  and  the  lia- 
bility of  the  parties  will  be  material,  whether  the  change  is  prej- 
udicial or  DOt.*^  The  materiality  of  an  alteration  is  a  question  of 
law  for  the  court  to  determine.** 

Addition  of  Maker. 

§  1744.  The  addition  of  another  maker  after  the  execution  of  the 
UQte  is  a  material  alteration,  and  discharges  those  who  have  already 
signed  it,**  whether  the  note  is  a  joint  note,*®  or  joint  and  several.*' 

»*  Humphreys  v.  Crane,  5  Cal.  173.  Either  at  common  law  or  under  the 
EngUsh  Stamp  Acts.  Chit  Bills,  211;  1  Edw.  BiUs  &  N.  §  259:  Sanderson  v. 
Symonds,  1  Brod.  &  B.  426;  Walter  v.  Cubley,  2  Cromp.  &  M.  151. 

»»  Chit  Bills,  212;   Doe  v.  Houghton,  1  Man.  &  R.  208. 

»•  Reed  V.  Roark,  14  Tex.  329.  Although  in  so  doing  the  payee  Inadvertently 
changed  the  spelling  of  the  maker's  name.    Dunn  v.  Clements,  52  N.  C.  58. 

a7  BenJ.  Chalm.  Dig.  art.  247;  1  Edw.  Bills  &  N.  §  247;  2  Pars.  Notes  &  B. 
551,  564;  Gardner  v.  Walsh,  5  El.  &  Bl.  83;  Craighead  v.  McLoney,  99  Pa.  St 
211;  Herrick  v.  Baldwin,  17  Minn.  209  (GU.  183).  The  test  is  not  whether  It 
reduces  a  party's  liability,  but  whether  it  is  the  same  note.  Johnston  v.  May, 
76  Ind.  293. 

88  Benj.  Chalm.  Dig.  art.  247;  Chit  Bills,  208;  Vance  v.  Lowther,  1  Exch. 
Div.  176;  Bowers  v.  Jewell,  2  N.  H.  543;  HiU  v.  Calvin,  4  How.  (Miss.)  231; 
Overton  v.  Matthews,  35  Ark.  146;  Fisherdick  v.  Hutton,  44  Neb.  122,  62  N. 
W.  488;  Winkles  v.  Guenther,  98  Ga.  472,  25  S.  E.  527.  But  in  Moye  v. 
Hemdon,  30  Miss.  110,  both  the  fact  of  the  alteration  and  its  materiality  were 
left  to  the  jury. 

«»  Nicholson  v.  Combs,  90  Ind.  515;  Singleton  v.  McQuerry,  85  Ky.  41,  2  S. 
W.  652;  Hamilton  v.  Hooper,  46  Iowa,  515;  Dickerman  v.  Miner,  43  Iowa, 
508;  Sullivan  v.  Rudisill,  63  Iowa,  158,  18  N.  W.  856;  Browning  v.  Gosnell. 
91  Iowa,  448,  59  N.  W.  340;  First  Nat  Bank  of  Butte  v.  Weidenbeck,  87  Fed. 
271;  Heath  v.  Blake,  28  S.  C.  406,  5  S.  E.  842;  Ford  v.  Bank  (Tex.  Civ.  App.) 
84  S.  W.  684;  Bank  of  Limestone  v.  Penick,  5  T.  B.  Mon.  (Ky.)  31;  Harper 
V.  Stroud,  41  Tex.  636;   Lunt  v.  Silver,  5  Mo.  App.  186;    including  sureties. 

*o  Wallace  v.  Jewell,  21  Ohio  St  163. 

«i  BenJ.  Chalm.  Dig.  art.  247;  Gardner  v.  Walsh,  5  El.  &  Bl.  83;  Shipp's 
Adm'r  v.  Suggett's  Adm'r,  9  B.  Mon.  (Ky.)  5.  But  see,  contra,  Miller  v.  Fin- 
ley,  26  Mich.  249. 
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And,  altbou^h  a  note  signed  by  A.  is  joint  and  several  in  its  tenns, 
the  maker  will  be  discharged  by  the  subsequent  insertion  over  his 
signature  of  the  words,  "for  A.  &  B."  *^  So,  the  original  maker  will 
be  discharged,  where  an  additional  maker  is  afterwards  procured 
from  another  county  for  the  purpose  of  bringing  the  note  within 
the  jurisdiction  of  the  courts  of  that  county.*^  But  the  new  maker 
will  be  liable,  although  the  others  are  discharged.**  And  where  the 
addition  completes  the  original  contract,  and  does  not  vary  the  con- 
tract of  the  original  maker,  the  latter  remains  liable.**  So,  where 
the  signature  is  that  of  a  married  woman,  and  it  is  not  binding  on 
her  without  a  separate  estate,  it  will  be  immaterial,  in  the  absence 
of  proof  on  the  defendant's  part  that  she  has  such  estate.** 

And  where  one  maker  signs  a  printed  blank,  and  delivers  it  to  his 
co-maker,  to  be  negotiated  for  the  accommodation  of  the  latter,  the 
addition  of  another  maker  by  such  co-maker  will  not  discharge  the 
accommodation  maker.*"  So,  an  accommodation  indorser  will  not 
be  discharged,  where  the  maker  procures  the  signature  of  an  addi- 
tional maker,  and  erases  it  again  before  issuing  the  note.*^  So,  an 
accommodation  maker,  by  the  addition  of  the  signature  of  the  ac- 
commodated payee  below  his  own.** 

McVean  v.  Scott,  46  Barb.  (X.  Y.)  379;  and  indorsers,  Henry  v.  Coats,  17  Ind. 
161.  But  see,  contra,  in  the  absence  of  fraud,  Montgomery  R.  Co.  v.  Hurst,  9 
Ala.  513;  Rudulph  v.  Brewer,  96  Ala,  189,  11  South.  314;  Union  Banking  Co. 
T.  Martin's  Estate  (Mich.)  71  N.  W.  867;    CrandaU  v.  Bank,  61  Ind.  349. 

*2  Chadwick  v.  Ea.?tman,  53  Me.  12. 

*«  Bowei-s'  Adm'r  v.  Briggs,  20  Ind.  139. 

<*  Diekerman  v.  Miner,  43  Iowa,  508;  Hamilton  v.  Hooper,  46  Iowa,  515: 
Hochmark  v.  Ricliler,  16  Colo.  263,  26  Pac.  818.  But  not  as  loint  maker. 
Howe  V.  Taggart,  133  3ilass.  284. 

<5  Where  a  new  signature  is  added  before  the  note  Is  negotiated,  BrowneU 
T.  Winnie,  29  N.  Y.  400;  Card  v.  MiUer.  1  Hun  (N.  Y.)  504;  Favorite  r. 
Stiilham,  84  Ind.  423;  Snyder  v.  Van  Doren,  46  Wis.  602,  1  N.  W.  285.  So, 
*'here  the  new  party  becomes  a  surety  or  guarantor,  and  his  signature  makes 
s  new  and  independent  contract  as  to  him.  Stone  v.  White,  8  Gray  (Moss.) 
589;  MeCaughey  v.  Smith.  27  N.  Y.  39. 

*«  Wniiams  v.  Jensen,  75  Mo.  681. 

47  Snyder  v.  Van  Doren,  46  Wis.  6()2.  1  N.  W.  285. 

48  W-hltmore  v.  Nickerson,  125  Mass.  496. 

40  Geddes  v.  Blackmore,  132  Ind.  551,  32  N.  E.  567;  Babcock  v.  Murray,  58 
Minn.  385,  59  N.  W.  1038;  Denlck  y.  Hubbard,  27  Hun  (N.  Y.)  347. 
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Addition  of  Surety. 

§  1745.  Where  the  signature  of  another  is  added  as  surety  for 
the  maker  without  his  consent,  it  will  discharge  his  liability,  unless 
it  was  done  in  pursuance  of  the  original  agreement.**  And  such  addi- 
tion has  been  held  to  discharge  the  original  surety,'^  although  the 
new  surety  may  not  be  liable  (on  account  of  fraud  upon  him)/* 
and  although  his  name  may  afterwards  be  cut  off  before  suit  is 
brought.**  So,  where  two  sureties  named  in  a  bond  do  not  sign  it, 
and  two  others  sign  who  are  not  named,  it  will  discharge  an  original 
surety,  who  delivered  the  bond  to  his  principal  to  be  executed  by 
the  sureties  named  in  it.**  But  the  addition  of  another  surety  to 
a  joint  and  several  note  after  its  execution,  by  consent  of  all  parties, 
will  not  preclude  an  original  surety  who  has  paid  the  bill  from  recov- 
ering against  its  principal.** 

Where  a  surety  is  added  without  the  consent  of  the  other  party, 
he  will  still  be  liable.*®  And,  where  the  signature  of  a  new  surety 
is  added  to  a  dt^nand  note  some  months  after  its  execution,  it  has 
been  held  to  constitute  a  new  contract  as  to  him,  and  not  an  altera- 
tion of  the  original  note.*^  And  such  signature  has  been  held  not  to 
be  a  material  alteration,*®  and  not  to  discharge  the  principal  debtor, 
who  could  not  be  prejudiced  by  it.*°  And  the  alteration  of  a  note 
by  the  addition  of  a  surety's  name  is,  in  like  manner,  no  discharge 
of  a  collateral  mortgage  given  by  such  surety.®^ 

eoByles,  Bills,  320;  Chit.  Bills.  lM.->;  Clark  v.  Blackstock,  Holt,  474;  Ex 
parte  White,  2  Deac.  &  C.  334.  But  see,  contra,  Barnes  v.  Van  Keuren,  31 
Xeb.  165,  47  N.  W.  i^8;   Royse  v.  Bank,  50  Xeb.  1C».  (JO  X.  W.  301. 

81  Berry  man  v.  Manker,  5t>  Iowa,  150,  9  N.  W.  103.  But  see,  contra,  Gra- 
ham v.  Rush,  73  Iowa,  451.  35  X.  W.  51 S;  Anderson  v.  Bellenger,  87  Ala. 
334,  6  South.  82;  Ward  v.  Hackett,  30  Minn.  150,  14  X.  W.  578. 

52  Conger  v.  Bean,  58  Iowa,  321,  12  X.  W.  284. 

»»  Hairs  Adnrx  V.  Mcllenry,  19  Iowa,  521. 

»*  Hall  V.  Smith,  14  Bush  (Ky.)  0(K1. 

«»  Chit.  Bills,  216;   Cattou  v.  Simpson,  8  Adol.  &  E.  136. 

ee  Dodge  v.  Pringle,  29  I.aw  J.  Exch.  115. 

C7  stone  V.  White,  8  Gray  (Mass.)  589. 
•  58  Kobl)ins  V.  Brooks,  42  Mich.  02,  3  N.  W.  256;  Ward  v.  Hackett,  30  Minn. 
150,  14  X.  W.  578. 

s»  Miller  V.  Flnley,  26  Mich.  249;  Xelson  v.  ^^^llte,  61  Ind.  139. 

•0  Mersman  v.  Werges,  112  U.  S.  139,  5  Sup.  Ct..65,  reversing  3  Fed.  378. 
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Other  Signatures  Added. 

§  1746.  An  indorser  will  not  be  discharged  by  the  addition  of  a 
third  party  as  acceptor;  ®^  or,  in  pursuance  of  the  original  intention, 
by  the  addition  of  another  and  prior  indorser,'^  So,  if  the  payee  of  a 
note,  intending  to  negotiate  it,  signs  his  name  under  that  of  the 
maker,  it  will  not  be  a  material  alteration  or  discharge  the  surety.®* 
But  where  he  wrote  his  name  under  that  of  the  maker,  with  the  word 
**Surety,"  it  was  held  to  be  a  material  alteration.®*  If,  however,  he 
signs  it  in  that  place  by  inadvertence,  intending  to  be  a  guarantor, 
it  will  not  render  the  note  void.'*^  The  payee's  signature  placed 
under  that  of  the  maker  will  be  held  to  be  a  mere  indorsement,  if 
it  is  so  intended.'*  And  the  maker  will  not  be  discharged,  al- 
though the  note  is  payable  to  bearer,  and  the  signature  so  placed 
was  erased  by  the  payee  on  taking  up  the  note.®^ 

Qualiflcatioii  of  Signature. 

§  1747.  Where  A.  and  B.  sign  a  bill  in  their  joint  name  (although 
they  are  not  partners),  the  subsequent  addition  of  their  individual 
signatures  under  their  joint  signature,  after  acceptance,  will  not  be 
a  material  alteration  to  discharge  the  acceptor.®*  So,  it  is  not  a 
material  alteration  to  add  the  word  "Agent"  to  a  maker's  signature, 
since  his  liability  is  not  thereby  altered.®*  Still  less  to  retouch  the 
signature^®  or  to  make  a  cross  after  the  signatured ^    But  it  is  ma- 

•1  Smith  V.  Lockridge,  8  Bush  (Ky.)  423. 

•a  London  &  P.  Bank  v.  Roberts,  22  Wkly.  Rep.  402. 

•«  Bowser  v.  RendeU,  31  Ind.  128;   Denick  v.  Hubbard,  27  Hun  (N.  Y.)  347. 

«*  Chappell  V.  Spencer,  23  Barb.  (N.  Y.)  584. 
'  «5  Although  it  might  do  so,  if  the  note  were  payable  to  the  maker^s  order. 
Cason  V.  Wallace,  4  Bush  (Ky.)  388. 

««  Ex  parte  Yates,  2  De  Gex  &  J.  191. 

•7  Mulr  V.  Demaree,  12  Wend.  (N.  Y.)  48& 

•8  Blair  v.  Bank,  11  Humph.  (Tenn.)  84. 

«»  Manufacturers'  &  Merchants'  Bank  v.  Follett  11  R.  I.  92. 

TO  United  States  Nat.  Bank  v.  National  Park  Bank,  59  Hud,  495,  13  N.  Y. 
Supp.  411. 

71  King  V.  Rea,  13  Colo.  69,*  21  Pac.  1084. 
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terial  to  add  the  word  "Surety"  to  a  maker's  signature.^*  Where, 
however,  a  note  is  indorsed,  "A.  B.,  Cashier,"  the  holder  may  write 

the  name  of  the  bank  "for  the Bank,"  above  the  indorsement.^' 

And  it  has  been  held  that  an  acceptor  will  not  be  discharged  by  writing 
his  address  below  the  signature.^*  But  where  he  adds  the  address 
to  the  maker's  signature,  and  such  address  is  necessary  to  render  the 
note  negotiable,  it  will  be  a  material  alteration,  and  discharge  the 
maker.*" 

So,  if  a  note  signed,  "A.  B.,  Treasurer  of  St.  Paul's  Parish,"  is 
changed  to  "Treasurer  for,"  etc.,  with  the  addition  of  the  words  "duly 
authorized,"  it  will  be  a  material  alteration,  and  discharge  the  in- 
dorser.'*  So,  it  has  been  held  to  be  material  to  add  to  the  maker's 
name  as  payee  and  signature  as  indorser  the  words,  "President  A.  B. 
Association,"  and  to  discharge  a  co-maker.^ ^  So,  it  is  material  to 
add  to  the  maker's  signature  the  words  "and  Co."  ^®  On  the  other 
hand,  it  has  been  held  to  be  immaterial  to  cut  off  from  a  signature 
the  word  "President"  or  "Secretary,"  ^*  or  the  words  "as  Trustees  of 
the  First  Univ.  Soc,"  »<> 

Erasure  of  Maker. 

§  1748.  In  like  manner,  the  consent  of  all  is  necessary  to  the 
erasure  of  any  one  maker.®^  And  it  is  a  material  alteration,  if  an 
instrument  of  guaranty  is  executed  by  several  parties,  and  the  party 

72  I^ub  V.  Paine,  46  Iowa,  550.  So,  the  erasure  of  such  word.  Rogers  v. 
Tapp,  14  Cent.  Law  J.  38. 

7  3  Bank  of  Genesee  v.  Patchln  Bank,  13  N.  Y.  309;  Folger  v.  Chase,  18  Pick. 
(Mass.)  03. 

'*  Marston  v.  Petit,  1  Camp.  82,  note;  or  the  Indorser's  address,  Stnithers 
V.  KendaU,  41  Pa.  St.  214. 

7  5  Commercial  &  Farmers*  Bank  v.  Patterson,  2  Cranch,  C.  C.  346,  Fed. 
Cas.  No.  3,056. 

7 «  Sheridan  v.  Carpenter,  61  Me.  83. 

77  First  Nat.  Bank  of  Springfield  v.  Frlcke,  75  Mo.  178. 

7  8  And  such  addition  wiU  discharge  an  indorser,  although  there  was  no  such 
firm,  bat  the  maker  was  a  member  of  another  firm.  Haskell  t.  Champion, 
30  Mo.  136. 

T»  Thackaray  v.  Hanson,  1  Colo.  3G5. 

••  Bnrlingame  v.  Brewster,  79  111.  515;   Hayes  v.  Matthews,  63  Ind.  412. 

•1  Barrlngton  v.  Bank,  14  Serg.  &  R.  (Pa.)  405.  And  the  payee's  consent 
win  not  bind  other  makers.    Morrison  y.  Garth,  78  Mo.  434. 
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guarantied  strikes  out  the  names  of  each  on  payment  by  him  of  his 
proportion.®^  The  cutting  off  of  the  name  of  a  joint  maker  renders 
the  note  void/'  although  the  note  is  joint  and  several  in  its  terms.** 
This  has  been  questioned,  however,  in  the  latter  case,  unless  the 
erasure  is  shown  to  be  with  the  intention  of  discharging  the  other 
maker.®'  And  the  maker  of  a  joint  note  will  not  be  discharged  by 
the  omsure  of  the  name  of  an  infant  joint  maker,  after  the  contract 
had  been  repudiated  and  rescinded  by  him.®* 

The  erasure  of  a  surety's  name  in  the  body  of  a  note,  and  the 
substitution  of  another  surety,  has  been  held  not  to  be  a  material 
alteration.®^  But,  in  general,  the  cutting  off  of  the  name  of  a  surety 
is  a  material  alteration,®®  or  the  cutting  off  of  one  and  adding  of 
another  co-maker.®°  And  one  surety  will  be  discharged  by  the  cut- 
ting off  of  a  co-surety  or  co-maker  and  substitution  of  another  without 
his  consent.®^  But  the  erasure  of  a  surety  has  been  held  not  to 
discharge  the  principal  debtor.®^ 

Alteration  of  Payee's  Name. 

§  1749.  It  is  a  material  alteration  to  change  the  name  of  the 
payee^^  or  of  a  special  indorsee.®^     And  such  alteration,  fraudulently 

8  2  Bank  of  Hindostan  v.  Smith,  3G  Law,  J.  C.  P.  241. 

8  3  Plercy's  Heirs  v.  Pleicy,  5  W.  Va.  199;  Gillett  v.  Sweat  6  111.  475.  Al- 
though it  would  still  be  the  subject  of  larceny.  People  v.  Call,  1  Denlo  (N. 
Y.)  120. 

84  Mason  v.  Bradley,  11  Mees.  &  W.  590. 

8  5  Chit.  Bills,  210;  Nicholson  v.  Revlll,  4  Adol.  &  E.  675.  And  even  with 
.such  intention,  after  part  payment.  Eldred  v.  Peterson,  80  Iowa,  204,  45  N. 
W.  7r)5. 

8«  Young  V.  Currier,  63  X.  H.  419. 

87  Jones  V.  Insurance  Co.,  1  Mete.  (Ky.)  58. 

»8  Mason  v.  Bradley,  11  Mees.  &  W.  590;  McCramer  v.  Thompson,  21  Iowa, 
244:   Broughton  v.  West,  8  Ga.  248. 

''0  Davis  V.  Coleman,  29  N.  C.  424;   Smith  v.  Weld,  2  Pa,  St.  M, 

«»'>  IlaU's  Adni*x  v.  McHenry,  19  Iowa,  521. 

ni  Huntington  v.  Finch,  3  Ohio  St.  445. 

02  Stoddard  v.  Penniman,  108  Mass.  366;  Davis  v.  Bauer,  41  Ohio  St.  257; 
Krickson  v.  Bank,  44  Neb.  622,  02  N.  W.  1078;  Horn  v.  Bank.  32  Kan.  518, 
4  Pac.  1022;  Robinson  v.  Berryman.  22  Mo.  App.  509;  BeU  v.  Mahin,  69  Iowa, 


»3  Grimes  v.  Piersol,  25  Ind.  246,  30  Ind.  129.    And  see  §  718.  supra. 
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made,  is  a  forgery.®*  And  it  is  a  material  alteration,  although  made 
without  fraud  and  in  a  noticeable  manner.*'  So,  if  a  note  is  payable 
to  A.,  and  indorsed  by  A.  and  B.,  the  addition  of  B.'s  name  as 
payee  will  discharge  both  indorsers.*'  And  it  is  a  material  altera- 
tion to  add  to  the  payee's  name  in  the  bpdy  of  a  note  the  word 
^'Collector,''  »^  or  "Junior." »« 

But  if  the  payee's  name  is  misspelled  by  accident,  an  alteration 
correcting  the  mistake,  and  making  the  name  what  it  was  intended, 
will  not  be  material.®®  So,  the  addition  of  the  words  "and  Co.''  to 
the  payee's  name  has  been  held  not  to  be  material,  if  done  in  good 
faith  ;^®®  or  a  change  in  the  drawee's  name  from  "A.,  B.  &  Co.''  to 
"A.  and  B.,"  after  an  acceptance  by  them  as  "A  and  B.";*®^  or  a 
change  in  the  payee's  name  to  that  of  another  firm,  representing 
the  same  payees,  by  consent  of  the  maker  and  payee,  but  after  ex- 
ecution by  the  surety.^®* 

Negotiable  Words  Added. 

§  1750.  Where  the  words  "or  order"  have  been  omitted  by  mis- 
take, and  the  bill  was  intended  to  be  negotiable,  it  has  been  held 
not  to  be  a  material  alteration  to  insert  them  afterwards;  ^®'  or  to 

408,  29  N.  W.  331.  So,  by  substituting  husband's  name  for  wife's.  Sneed 
V.  MUllng  Ck>.,  18  C.  C.  A.  213,  71  Fed.  403:    Id.,  20  C.  C.  A.  230,  73  Fed.  925. 

•4  Bank  of  Commerce  t.  Union  Bank,  3  N.  Y.  230. 

•s  German  Bank  v.  Dunn,  62  Mo.  79. 

•e  Aldrich  v.  Smith,  37  Mich.  468. 

•T  York  V.  Janes,  43  N.  J.  Law,  332;  or  "guardian,"  Jackson  v.  Cooper  (Ky.> 
39  S.  W.  39. 

•sBroughton  v.  Fuller,  9  Vt.  373. 

•9  E-  g.  "Franklin  Derby"  elianged  to  "Francis  E.  Derby,"  Derby  v.  Thrall, 
44  Vt  413;  ot  "Benj.  R.  Cole"  to  "Benj.  Cole,"  Cole  v.  Hills,  44  N.  H.  227; 
or  by  adding  his  full  surname,  Mouchet  v.  Cason,  1  Brev.  (S.  C.)  307. 

looBUlott  V.  Blair,  47  III.  342. 

101  Byles,  Bills,  325;  BenJ.  Chalm.  Dig.  art.  247;  Chit.  Bills,  211;  Farquhar 
V.  Son  they,  Moody  &  M.  14,  2  Car.  &  P.  497;  Hamelin  v.  Bruck,  9  Q.  B.  306. 

102  Arnold  v.  Jones,  2  R.  I.  345. 

103  Benj.  Chalm.  Dig.  art.  248;  Chit.  Bills,  212;  2  Daniel,  Neg.  Inst.  407; 
Kershaw  v.  Cox,  3  Esp.  246;  Knill  y.  Williams,  10  East,  435,  12  East,  475;. 
Bathe  t.  Taylor,  15  East,  512;  Robinson  v.  Touray,  1  Maule  &  S.  217;  Byron 
V.  Thompson,  11  Adol.  &  E.  31;  Cariss  v.  Tattersall,  2  Man.  &  G.  890;  Gran- 
ite Ry.  Co.  V.  Bacon,  15  Pick.  (Mass.)  239. 
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§  1751  DKFENSE — ALTERATION  AND  FORGERY.         (Ch,  44 

change  a  bill  made  payable  to  "A.  or  bearer"  to  "A.  or  order";  *^* 
or  to  add  the  words  "or  bearer"  to  a  note,  which  is  not  negotiable, 
and  is  not  made  so  by  such  addi^ion.^^'  But,  in  general,  the  addition 
of  the  words  "or  order"  has  been  held  to  be  material,^**  even  though 
a  space  was  left,  which  was  not  intended  as  a  blank  to  be  so  used.*®^ 
So,  the  addition  of  the  words  "or  bearer"  is  material,*^'  or  the 
change  of  "order"  to  "bearer."  ^^^  And  if  a  clerk  opens  a  sealed 
letter,  and  alters  a  cheek  contained  in  it  by  erasing  the  word  "order" 
and  substituting  '^bearer,"  it  will  be  a  forgery.^ ^*  But  it  is  not  a 
forgery  to  cancel  the  crossing  of  a  check,  under  the  provisions  of 
the  English  statute.^^*  And  it  does  not,  under  the  bills  of  exchange 
act,  affect  the  indorsee's  right  to  recovery,  although  "order"  is  strick- 
en out  by  the  acceptor,  and  "in  favor  of  the  payee  only"  substitut- 
ed.^" 

Alteration  of  Promise. 

§  1751.  It  is  a  material  alteration  to  convert  a  joint  note  into 
a  joint  and  several  note;  ^*'  or  to  change  *T'  to  "we";^^*  or  to  add 

104  Benj.  Clialm.  Dig.  art.  247;  Atwood  v.  Griffin.  2  Car.  &  P.  3G8;  or  to 
change  "order**  to  "bearer,"  Croswcll  v.  Lebree,  81  Me.  44,  16  Atl.  331. 

105  Goodenow  v.  Curtis,  33  Mich.  50o.  And  see  Weaver  v.  Bromley,  65 
Mich.  212,  31  N.  W.  839.  But  see,  contra,  Walton  Plow  Co.  v.  Campbell,  35 
Neb.  174,  52  N.  W.  883. 

106  Johnson  v.  Bank,  2  B.  Mon.  (Ky.)  310;  Pepoon  v.  Stagg,  1  Nott  &  McC. 
(S.  C.)  102.  And  a  surety  will  be  discharged  by  the  insertion  of  "or  order** 
by  the  maker  after  delivery  to  the  payee  at  the  payee's  request  Haines  v. 
Dennett,  11  N.  H.  180. 

107  Bruce  v.  Westcott.  3  Barb.  (N.  Y.)  374. 

108  McCauley  v.  Gordon,  04  Ga.  221;  Simmons  v.  Atkinson,  60  Miss.  8(»2. 
12  South.  2G3. 

100  BenJ.  Chalm.  Dig.  art.  247;  Needles  v.  Shaffer,  60  Iowa,  65,  14  N.  W. 
129.  Schroeder  v.  Webster,  88  Iowa,  627,  55  N.  W.  569;  Union  Nat  Bank 
V.  Roberts,  45  Wis.  373;  McDaniel  v.  Whltsett,  96  Tenn.  10,  33  S.  W.  567; 
Booth  V.  Powers,  56  N.  Y.  22,  reversing  Flint  V.  Craig.  59  Barb.  (N.  Y.)  319. 

110  Belknap  v.  Bank,  100  Mass.  376. 

111  Simmons  v.  Taylor,  4  C.  B.  (N.  S.)  463.  And  the  words  "not  negotiable'* 
may  be  added  at  any  time  to  a  crossed  check.    Byles,  Bills,  825. 

112  De  Croix  v.  Meyer,  25  Q.  B.  Div.  343. 

113  BenJ.  Chalm.  Dig.  art.  247;  Chit.  Bills,  210;  2  Pars.  Notes  &  B.  561; 
Perrlng  v.  Hone,  4  Bing.  28,  2  Car.  &  P.  401;  Samson  v.  Yager,  4  U.  C.  Q. 
B.  (O.  S.)  3.     But  see,  contra.  Miller  v.  Reed,  27  Pa.  St.  244. 

114  Draper  v.  Wood,  112  Mass.  315;   Eckert  v.  Louis,  84  Ind.  99;   Heath  v. 
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Ch.  44)  CONDITION.  §  1752 

words  for  the  purpose  of  binding  the  separate  property  of  a  married 
woman;  ***  or  to  cat  off  part  of  a  paper  in  such  manner  as  to  leave 
an  entirely  different  contract;  **•  or  to  add  such  words  as  "without 
defalcation  or  set-off'';  *^^  or  "without  any  relief  from  valuation  or 
appraisement  law.'*  *^*  So,  where  one  guaranties  "the  collection"  of 
a  bill,  it  is  a  material  alteration  to  strike  out  those  words;  ^^*  or  to 
add  a  guaranty  of  payment,***  or  a  waiver  of  demand  and  notice,*** 
to  a  blank  indorsement 


Condition — ^Consideration. 

§  1752.  It  is  also  a  material  alteration  to  add  a  condition,  e.  g. 
that  a  guaranty  shall  only  attach  when  a  certain  contract  is  per- 
formed,**' or  "if  suit  be  instituted";**'  or  to  change  the  condition 
of  a  collector's  bond  so  as  to  include  an  additional  township.**^ 
So,  it  is  material  if  a  condition  attached  to  a  note  is  separated  from 
it,**"  especially  if  this  is  done  fraudulently.***  And  such  alteration 
amounts  to  a  forgery.**^  But  it  is  not  material  to  cut  off  the  words 
"upon  condition,"  where  no  condition  is  specified,***  or  to  indorse 

Blake,  28  S.  C.  406,  5  S.  E.  842;  Humphreys  v.  Gumow,  13  N.  H.  385.  But 
see,  contra,  Eddy  v.  Bond,  19  Me.  461. 

uttTaddlken  v.  Cantrell,  60  N.  Y.  597;  Reeves  v.  Plerson,  23  Hun  (N.  Y.) 
185;   Clapp  v.  CoUlns  (City  Ct.  N.  Y.)  7  N.  Y.  Supp.  98. 

ii«  Scofield  V.  Ford,  56  Iowa,  370,  9  N.  W.  309. 

117  Davis  V.  Carlisle,  6  Ala,  707.  So,  the  words  "or  discount"  added  after 
the  words  "without  defalcation."    Hunt  v.  Gray,  35  N.  J.  Law,  227. 

lis  Holland  v.  Hatch,  11  Ind.  497.  Although  the  contrary  was  held  In 
Holland  v.  Hatch,  15  Ohio  St.  464. 

ii»Newlan  v.  Harrington,  24  in.  206. 

120  Iowa  Val.  State  Bank  v.  Sigstad,  96  Iowa,  491,  65  N.  W.  407, 

121  Davis  V.  Eppler,  38  Kan.  629,  16  Pac.  793.  And  see  S  708,  supra,  as  to 
filling  blank  indorsements. 

122  Hemming  v.  Trenery,  9  Adol.  &  El.  926. 

123  Tate  V.  Fletcher,  77  Ind.  102. 

124  Miller  V.  Stewart,  9  Wheat.  680. 

12C  Cochran  v.  Nebeker,  48  Ind.  4(X);   Wait  v.  Pomeroy,  20  Mich.  425;    Ste- 
phens V.  Davis,  85  Tenn.  271,  2  S.  W.  382, 
i2«  Gerrish  v.  Gllnes,  56  N.  H.  9. 
1ST  state  V.  Stratton,  27  Iowa,  420. 
i«»  Palmer  v.  Largent,  5  Neb.  223. 
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§  1753  DEFENSE ALTERATION  AND  FORGERY.  (Ch.  44 

a  memorandum  that  the  condition  of  the  note  has  been  perfomled.^*® 
It  is  material,  however,  to  change  the  statement  of  the  considera- 
tion."* 

Alteration  of  Indorsement. 

§  1753.  It  is  not  material,  as  we  have  seen,  to  strike  out  an  in- 
dorsement for  collection.^' ^  But  an  indorser  is  discharged  by  the 
striking  out  of  any  indorsement  prior  to  his  own.^'*  The  holder 
may,  however,  convert  a  blank  indorsement  into  a  special  one.^^"^ 
But  he  cannot  WTite  over  a  blank  indorsement  a  waiver  of  demand 
or  notice,^'*  or  a  guarajaty,^^''  or  an  agreement  to  "stand  security 
till  paid."  *'*  Nor  can  he  add  the  words  "without  recourse,"  *'^  or 
strike  such  words  out,^*^  or  change  a  several  indorsement  to  a  ioint 
one.^'* 

An  altered  or  forged  indorsement  will  not  effect  a  transfer  of  the 
paper.^**^  But  it  is  not  a  forgery  to  write  the  name  of  a  fictitious 
payee  as  indorser,  where  a  blank  is  left  for  the  payee's  name.^*^ 
If,  however,  the  drawer  of  a  bill  forges  the  payee's  indorsement, 
and  it  is  afterwards  accepted  by  the  drawee  and  paid  to  the  indorsee, 

120  Jackson  v.  Boyles,  64  Iowa,  428,  20  N.  W.  746. 

iseBenJ.  Chalm.  Dig.  art.  247;  Chit.  BiHs.  209:  2  Daniel,  Neg.  Inst.  407: 
2  Para.  Notes  &  B.  562;  KniU  v.  WiUiams,  10  East,  431;  I^ow  v.  Argrove,  30 
Ga.  129.  Or  to  indorse  as  a  partial  payment  certain  liabilities  which  the  note 
was  made  to  extinguish  in  full.     Johnston  v.  May,  76  Ind.  293. 

131  Cassel  V.  Dows.  1  Blat<'hf.  :rr>,  F(h1.  Cas.  No.  2,502. 

132  Curry  v.  Bank.  8  Port.  (Ala.)  360.  As  to  the  power  to  strike  out  in- 
dorsement, and  the  effect  of  so  doing,  see  §§  715,  716,  726.  note,  supra. 

i38BenJ.  Chalm.  Dig.  art.  247;  Foote  v.  Bragg.  5  Blackf.  (Ind.)  363.  And 
as  to  the  filling  of  blank  indorsements,  see  §  710,  supra. 

134  Farmer  t.  Band,  14  Me.  225:  Buck  v.  Appleton,  Id.  284;  Andrews  v. 
Simms,  33  Ark.  771. 

i36Belden  v.  Ilann,  61  Iowa,  42,  15  N.  \V.  591;  Croskey  v.  Skinner,  44  111. 
321. 

136  Claw^on  V.  Gustin,  5  N.  ,T.  Law,  821.  So,  the  addition  of  the  word 
"surety"  to  a  blank  indorsement  at  the  making  of  a  note  by  one  who  was  not 
the  payee.     Robinson  v.  Reed,  46  Iowa,  219. 

iBTLuth  V.  Stewart,  6  Vict.  Law,  R.  383. 

138  Kennon  v.  McRea,  7  Port.  (Ala.)  175. 

i«»  Morrison  v.  Smith,  13  Mo.  234. 

1*0  See  §§  662,  1739,  supra. 

141  Collis  V.  Emett,  1  H.  Bl.  313. 
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Ch.  44)  ALTERATION    IN    AMOUNT.  §    1764 

the  acceptor  cannot  recover  the  payment  made,  as  on  a  forged  in- 
dorsement, since  the  indorsement  is  immaterial,  if  the  bill  was  never 
delivered  by  the  drawer  to  the  payee  named/** 


Alteration  In  Amount. 

§  1754.  It  is  a  material  alteration  to  raise  the  amount  named  in 
a  bill  or  note.^*'  And  such  alteration  will  render  the  instrument 
void  in  the  hands  of  a  bona  fide  holder,  even  though  it  cannot  be 
detected  by  the  closest  scrutiny/**  and  although  the  holder  offers 
to  take  the  original  amount  of  the  note.***  So,  it  is  a  material 
alteration  to  raise  the  marginal  figures  designating  the  amount,^** 
or  to  cut  them  off;**^  although  it  has  been  held  that  such  figures 
form  no  part  of  the  note,  and  that  it  is  not  material  to  change  them 
to  conform  to  the  body  of  the  note.**®  If  a  bill  is  altered  by  raising 
the  amount,  and  is  afterwards  acceptt^d  and  paid  by  the  acceptor  in 
ignorance  of  such  alteration,  he  may  recover  the  payment  made.**^ 
And,  even  if  the  amount  is  altered  to  a  smaller  sum,  it  will  be  a 
material  alteration.*''**  But  a  memorandum  on  the  back  of  a  note 
reducing  the  amount  will  not  discharge  a  surety  who  did  not  con- 

142  CogglU  V.  Bank,  1  N.  Y.  113. 

i4«  Batchelder  v.  White,  80  Va.  lil^;  IlaU  v.  Fuller,  5  Barn.  &  C.  750;  Bank 
of  Commerce  v.  Union  Bank,  3  X.  Y.  *S\0;  Gooilman  v.  Kastman,  4  N.  H.  455; 
Leas  V.  WaUs,  101  Pa.  St.  57;  Burrows  v.  Klunk.  70  Md.  451,  17  Atl.  378; 
MUls  V.  Starr,  2  Bailey  (S.  C.)  350.  And  such  alteration  is  a  forgery.  Rex 
V.  Tost,  Russ.  &  R.  101. 

14*  Wade  V.  Wlthington,  1  Allen  (Mass.)  5G1;  Fordyce  v.  Kosiuiuski,  4» 
Ark.  40,  3  S.  W.  802. 

1*6  Evans  v.  I>eming,  20  N.  Y.  Wkly.  Dig.  71 

i*«  Greenfield  Sav.  Bank  v.  Stowell,  123  Mass.  lOG,  where  amount  wa« 
written  In  words  and  figures,  but  raised  by  fraudulent  use  of  spaces  left  by 
the  maker.  But  see,  contra,  where  only  the  figures  had  been  written  as  a 
memorandum  and  the  amomit  left  designedly  blank,  Garrard  v.  Lewis,  10  Q. 
B.  DIv.  30:  Johnston  Harvester  Co.  v.  McLean,  57  Wis.  258,  15  N.  W.  177. 

14T  HaU  V.  Bank,  5  Dana  (Ky.)  258. 

1*8  Smith  V.  Smith,  1  R.  I.  398;  Houghton  v.  Francis.  29  111.  244;  Horton 
V.  Horton's  Estate,  71  Iowa,  448,  32  N.  W.  452;  Fisk  v.  McNeal,  23  Neb.  726, 
37  N.  W.  616. 

1**  White  v.  Bank,  W  N.  Y.  316. 

isoHewlns  v.  CargUl,  67  Me.  554. 

RAND.C.P.-156  (2481) 


§  1756  DEFENSE — ALTERATION  AND  FORGEBY.         (Ch.  44 

sent.^°*    So,  an  acceptor  will  be  liable  for  the  amount  of  a  bill  as 
accepted,  if  accepted  after  being  altered  from  a  larger  sum.^"* 

It  is  also  a  mateiial  alteration  to  add  the  rate  of  exchange  on  a 
foreign  bill/"  or  to  add  attorney's  fees  to  a  note.^^* 

Alteration  in  Medium  of  Payment. 

§  1755.  It  is  a  material  alteration  of  a  note  to  add  words  making 
it  payable  in  gold;^*^*  or  to  erase  such  words,  even  after  the  ma- 
turity of  the  note;  ^^^  or  to  change  a  note  payable  ^*m  drafts''  to  pay- 
ment in  "current  funds";  ^*^  or  to  add  any  word  qualifying  the  goods 
or  property  in  which  a  note  is  made  payable;  *^*  or  to  change  the 
fund  mentioned  and  referred  to  for  payment."* 

Alteration  of  Interest  Clause. 

§  1756.  It  is  a  material  alteration  to  add  an  interest  clause,**® 
even  without  any  fraud  on  the  holder's  part,*^*  although  the  altera- 

151  Merchants*  Bank  v.  Evans,  9  W.  Va.  373. 

>iB2  Hamelin  v.  Bruck,  9  Q.  B.  306. 

4  58  Byles,  BiHs,  324;  BenJ.  Clialni.  Dig.  art.  247.  Although  the  addition  is 
made  in  red  ink.  Hirschfield  v.  Smith,  L.  R.  1  C.  P.  340;  Merrick  v.  Boury,  4 
Ohio  St.  60. 

164  Burwell  v.  Orr,  &4  111.  465;  or  to  erase  such  word,  First  Nat.  Bank  of 
Decorah  v.  Laughlin,  4  N.  D.  391,  01  N.  W.  473.  But  see  Bullock  v.  Taylor,  39 
Mich.  137. 

155  Bogarth  v.  Breedlove,  .39  Tox.  561;  Wills  v.  Wilson,  3  Or.  308;  or  "In 
specie,"  Darwin  v.  Rippoy,  63  N.  C.  318.  But  see,  contra,  where  the  note  was 
jnade  In  1860,  and  there  was  then  no  other  legal  currency,  Bridges  v.  Winters, 
42  Miss.  135. 

156  Church  V.  Howard,  17  Hun  (N.  Y.)  5. 
icT  Angle  V.  Insurance  Co.,  92  U.  S.  330. 
158  Mai-tendale  v.  Follet,  1  N.  H.  95. 

160  Long  V.  Miller,  93  N.  C.  233. 

160  Benj.  Chalm.  Dig.  art.  247;  2  Daniel,  Neg.  Inst.  396;  Blakey  v.  John- 
son, 13  Bush  (Ky.)  197;  Kennedy  v.  Crandell,  3  Lans.  (N.  Y.)  1;  Lewis  v. 
Shepherd,  1  Mackey  (D.  C.)  46;  Meyer  v.  Huneke.  55  N.  Y.  412;  Schwarz  v. 
Oppold,  74  N.  Y.  307;  McGrath  v.  Clark,  56  N.  Y.  34;  Long  v.  Mason,  84  N.  C. 
15;  Bradley  v.  Mann,  37  Mich.  1;  Craighead  v.  McLoney,  99  Pa.  St  211; 
Waterman  v.  Vose,  43  Me.  504:  Boalt  v.  Brown.  13  Ohio  St.  3(M;  Jones  v. 
Bangs.  40  Ohio  St.  139;   Bowman  v.  Mitchell,  79  Ind.  84;   Hart  v.  Qouser,  30 

161  Fay  v.  Smith,  1  Allen  (Mass.)  477;  Warpole  v.  Ellison,  4  Houst  (Del.)  322. 
(2482) 


Ch.  44)  ALTERATION   OF  INTEREST   CLAUSE.  §    1756 

tion  is  afterwards  erased  before  trial.***  So,  it  is  a  material  altera- 
tion to  insert  a  figure  indicating  the  interest  to  be  paid;  *•'  or,  where 
the  rate  of  interest  has  been  left  blank,  to  fill  up  such  blank  with 
a  rate  not  agreed  on.*'*  So,  it  is  material  to  strike  out  the  in- 
terest clause;*'*  or  to  alter  it,**'  e.  g.  by  raising  the  rate  to  be 
paid;  *'^  or  even,  it  has  been  held,  by  interlining  the  word  "paid"  in 

Ind.  210;  Kountz  v.  Hart,  17  Ind.  329;  Franklin  Life  Ins.  Co.  v.  Courtney, 
60  Ind.  134;  Brown  v.  Jones,  3  Port.  (Ala.)  420;  Glover  v.  Robbins.  49  Ala. 
220;  Lamar  v.  Brown.  56  Ala.  157;  Owen  v.  IlaU.  70  Md.  97,  16  Atl.  376; 
Farmers'  Nat.  Bank  of  Adams  v.  Thomas,  79  Ilnn,  595,  29  N.  Y.  Supp.  837; 
Meise  V.  Doseher,  83  Ilun,  580,  31  N.  Y.  Supp.  1072;  Boustead  v.  Cuyler,  116 
Pa.  St.  551.  8  Atl.  848;  Sanders  v.  BagweU.  32  S.  C.  238,  10  S.  E.  946;  Id.,  37 
S.  C.  145,  15  S.  E.  714.  and  16  S.  E.  770;  Farmers'  &  Merchants'  Nat.  Bank  v. 
Novlch,  80  Tex.  381,  34  S.  W.  914;  McVey  v.  Ely,  5  B.  J.  Lea  (Tenn.)  438; 
Capital  Bank  v.  Armstrong.  62  Mo.  59;  Iron  Mountain  Bank  v.  Murdock,  Id. 
70;  Presbury  v.  Michael,  33  Mo.  542;  Evans  v.  Foreman.  60  Mo.  449;  Hal- 
crow  V.  Kelly,  28  U.  C.  C.  P.  551.  Especially  where  the  contrary  was  agreed, 
Washington  Sav.  Bank  v.  Ecky,  51  Mo,  272;  or  where  It  had  been  originally 
printed  in  the  note,  and  erased  before  execution,  Kilkelly  v.  Martin,  34  Wis.  525. 

102  Locknane  v.  Emmerson,  11  Bush  (Ky.)  69;  Warpole  v.  Ellison,  supra; 
Plyler  v.  Elliott,  19  S.  C.  257. 

i«s  Davis  V.  Henry,  13  Neb.  497,  14  N.  W.  523. 

1*4  Hoopes  V.  CoUlngwood,  10  Colo.  107.  13  Pac.  900;  Shanks  v.  Albert,  47 
Ind.  461;  Little  Rock  Trust  Co.  v.  Martin,  57  Ark.  277,  21  S.  W.  468;  Palmer 
V.  Poor,  121  Ind.  135.  22  N.  E.  984;  DeiT  v.  Keaough,  96  Iowa,  397,  65  N.  W. 
339.    And  see  §  1768,  infra. 

i«5  Brooks  V.  Allen,  62  Ind.  401;  or  a  clause  acknowledging  interest  paid  to 
maturity.     Hert  v.  Oehler,  80  Ind.  83. 

i««  E.  g.  "from  date"  instead  of  "from  maturity,"  Black  v.  Bowman,  15  111. 
App.  166;  Fraker  v.  Cullum,  21  Kan.  555;  although  it  had  been  so  agreed, 
Otto  V.  Halff,  89  Tex.  384,  34  S.  ^\\  910,  reversing  (Fed.  Civ.  App.)  32  S.  W. 
1(Kj2;  or  from  "AprU  1st"  to  "May  1st"  Benedict  v.  Miner,  58  111.  19;  or  by 
making  it  payable  semiannually,  Dewey  v.  Reed,  40  Barb.  (N.  Y.)  16;  Neff  v. 
Horner.  63  Pa.  St.  327;  or  even  by  adding  the  words  "after  maturity,"  Coburn 
V.  Webb,  56  Ind.  96;  or  annually.  Marsh  v.  Griffin,  42  Iowa,  403;  Leonard  v. 
Phillips,  39  Mich.  182;  Kennedy  v.  Moore,  17  S.  C.  464;  or  erasing  them,  Dietz 
V.  Harder.  72  Ind.  208;  Page  v.  Danaher.  43  Wis.  221;  or  by  changing  the  rate, 
Canon  v.  Grlgsby,  116  111.  151,  5  N.  E.  3(i2. 

i«T  Bowman  v.  Mitchell.  79  Ind.  84:  Harsh  v.  Klepper.  28  Ohio  St.  200; 
Gettysburg  Nat.  Bank  v.  Chisolm,  169  Pa.  St.  564,  32  Atl.  730;  Post  v.  Losey. 
Ill  Ind.  74,  12  N.  E.  121;  or  inserting  a  higher  than  legal  rate,  where  no  rate 
was  named.  Draper  v.  Wood,  112  i^fass.  315;  I^ee  v.  Starbird,  55  Me.  491;  Ivory 
Y.  Michael,  33  Mo.  388;    Warrhigton  v.  Early,  2  El.  &  Bl.  763;   or  after  the 
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such  clause/®^  or  by  reducing  the  rate  named.^®*  But  the  indorse- 
ment of  a  memorandum,  reducing  the  rate  of  interest  without  the 
surety's  consent,  is  not  such  alteration  as  will  discharge  him.^^* 
And  it  has  been  held  not  to  be  material  if  an  interest  clause  is  in- 
serted as  intended  by  the  parties.*^^  But  such  alteration  made 
fraudulently  in  a  certificate  of  deposit  has  been  held  to  be  a  material 
one.^'* 

Alteration  of  Date. 

§  1757.  An  alteration  of  date  is,  in  like  manner,  material,  and 
avoids  the  instrument;  ^^^  especially  where  the  maturity  of  the 
paper  is  affected  by  it.*^*     But  it  has  been  held  to  be  material  with- 

printed  words  "with  Interest  at,"  Holmes  v.  Tntmper.  22  Mich.  427;  Hurl- 
but  V.  Hall,  :50  Xeb.  889.  58  N.  W.  538;  or  erasing  a  lower  rate  expressed, 
Moore  v.  Hutchinson,  01)  Mo.  429.  But  adding  a  rate  which  Is  illegal  Is  with- 
out effect,  and  wlU  not  discharge  other  parties.  Keene  v.  Miller  (Ky.)  45  S. 
W.  1041. 

i«8  Patterson  v.  McNeeley,  10  Ohio  St.  348. 

i«»  Benj.  Chalm.  Dig.  art.  247;  Sutton  v.  Tooiner,  7  Barn.  &  C.  410;  Whlt- 
mer  v.  F'ryo.  10  Mo.  348. 

170  (^anibriilge  Sav.  Bank  v.  Hyde,  131  Mass.  77. 

171  First  Nat.  Bank  of  Port  Huron  v.  Carson,  GO  Mich.  432,  27  N.  W.  580. 
K.  g.  by  filling  a  blank  with  the  legal  rate.  First  Xat.  Bank  of  Oakland  v. 
Wolff,  79  Cal.  69,  21  Pac«.  551,  748;   Uainbolt  v.  Eddy,  34  Iowa,  440. 

172  Wood  worth  v.  Anderson,  03  Iowa,  50:{,  19  N.  W\  29(5. 

173  Chit.  Bills,  209;  2  Daniel,  Neg.  Inst.  .'iSCJ;  2  Pars.  Notes  &  B.  550;  Wal- 
ton V.  Hastings,  4  Camp.  223,  1  Starkie.  215;  Outhwalte  v.  Luntley,  4  Camp. 
179;  Master  v.  Miller,  4  Term  R.  320;  Vance  v.  I^wtlier,  1  Exch.  Dlv.  17«: 
Wood  V.  Steele,  G  Wall.  80;  Rogers  v.  Vosburgh,  87  N.  Y.  228;  Evans  y.  Dem- 
ing,  20  N.  Y.  Wkly.  Dig.  71;  Bland  v.  O'Hagan,  64  N.  C.  471;  McMillan  v. 
Hefferlin,  18  Mont.  385,  45  Pac.  548;  Newman  v.  King,  54  Ohio  St.  273.  43 
N.  E.  G83;  Miller  v.  Stark,  148  Pa.  St.  1«54,  23  Atl.  1058;  Aubuchon  v.  Mc- 
Knight,  1  Mo.  312;  Britton  v.  Dierker,  4G  Mo.  501;  Hervey  v.  Harvey,  15 
Me,  357;  Kennedy  v.  Bank,  18  Pa.  St.  347;  Warren  v.  Layton.  3  Har.  (Del.> 
404;  Fraker  v.  Cullum,  21  Kan.  555;  Gladstone  v.  Dew,  9  U.  C.  C.  P.  439. 
So,  before  the  bills  of  exchange  act  of  18S2.  Leeds  &  Co.  Bank  v.  Walker,  11 
Q.  B.  Dlv.  84.  And  see  §  84,  supra.  But  see,  contra,  as  to  date  of  Indorse- 
ment, Griffith  V.  Cox,  1  Overt.  (Tenn.)  210. 

.  17  4  Crawford  v.  Bank,  100  N.  Y.  50,  2  N.  E.  881,  affirming  49  N.  Y.  Super. 
Ct.  08;  Wj-man  v.  Yeomans,  84  111.  403;  United  States  Bank  v.  Russel,  3  Yeates 
(Pa.)  391.  Although  the  original  date  would  mature  on  Sunday.  Stephens  ▼. 
Graham,  7  Serg.  &  R.  (Pa.)  5(X>.    But  not  where  the  maturity  was  only  ex- 
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out  regard  to  any  change  in  the  maturity  of  the  paper.*''  So,  a 
surety  will  be  discharged  by  a  change  of  date  for  the  purpose  of  mak- 
ing the  interest  run  for  a  longer  time;*'**  or  even  by  a  correction 
on  the  maker's  part  to  the  actual  date  when  the  note  was  made.*'' 
But  where  a  date  is  altered  without  the  holders  knowledge,  by  a 
draftsman,  to  the  date  actually  intended,  and  the  original  date  is 
restored  at  the  maker*s  suggestion,  the  note  will  be  good  as  against 
him.''^  So,  it  is  not  a  material  alteration  to  prefix  to  a  note  the 
place  where  it  was  made.*'* 

Alteration  in  Time  of  Payment. 

§  1758.  An  alteration  in  the  time  of  payment  of  a  bill  is  ma- 
terial,**^ whether  the  time  of  its  running  is  thereby  shortened***  or 
lengthened.**-  So,  the  erasure  of  a  contemporaneous  memorandum, 
making  the  note  payable  in  installments,  will  defeat  a  recovery  upon 

tended  one  day,  so  as  to  fall  on  the  discount  day  of  the  bank.    Union  Bank  v. 
Cook,  2  Cranch,  C.  C.  218,  Fed.  Cas.  No.  14,»19. 

176  Low  V.  MerriU,  1  Pin.  (Wis.)  aw! 

17C  Benedict  v.  Miner,  58  111.  19.  So,  where  the  note  was  intentionally  post- 
dated, with  interest  "after  maturity,"  and  it  was  afterwards  altered  to  the 
actual  date.  Hamilton  v.  Wood,  70  Ind.  30C;  Hamilton  v.  Hooper,  46  Iowa, 
515. 

177  Hocker  v.  Jamison,  2  Watts  &  S.  (Pa.)  438;  Brown  v.  Reed,  79  Pa.  St. 
370;  Miller  v.  GiUelaud,  19  Pa.  St.  119;  Bowers  v.  Jewell,  2  N.  H.  543;  Brown 
V.  Straw,  6  Neb.  536;   Henderson  v.  W^Ilson,  6  How.  (Miss.)  65. 

17  8  Collins  V.  Makepeace,  13  Ind.  448. 

179  Houston  V.  Potts,  64  N.  C.  33.  But  altering  the  local  date  of  a  note  is 
material,  and  renders  it  void.     McQueen  v.  Mclntyre,  30  U.  C.  C.  P.  4*2(J. 

isoBenj.  Chalm.  Dig.  art.  2^1;  Chit.  Bills,  216;  2  Daniel.  Neg.  last.  388; 
Walton  V.  Hastings,  4  Camp.  223;  Pa  ton  v.  WMnter,  1  Taunt.  420;  Ives  v.  Bank, 
2  Alien  (Mass.)  23(i;  Ilervey  v.  Harvey,  15  Me.  357;  Norwalk  Bank  v.  Adams 
Exp.  Co.,  4  Blatchf.  455,  Fed.  Cas.  No.  10,354;  King  v.  Hunt,  13  Mo.  97;  Lisle 
V.  Rogers,  18  B.  Mon.  (Ky.)  5:^7;   Westloh  v.  Brown,  43  U.  C.  Q.  B.  402. 

181  Alderson  v.  Langdale,  3  Barn.  &  Aid.  660;  Clifford  v.  Parker,  2  Alan.  & 
G.  909;  Taylor  v.  Taylor,  12  Lea  (Tenn.)  714.  E.  g.  by  cutting  off  the  days  of 
grace.     Steinau  v.  Moody,  100  Ga.  136,  28  S.  E.  30. 

182  Davis  V.  Jenney,  1  Mete.  (Mass.)  221;  Desbrow  v.  Weatherley,  6  Car.  St 
P.  758;  Stayner  v.  Joice,  82  Ind.  35;  Dougla.ss  v.  Scott,  8  Leigh  (Ky.)  43;  Flan- 
igan  V.  Phelps,  42  Minn.  186.  43  N.  W.  1113.  But  see,  contra,  Drexler  v. 
Smith,  30  Fed.  754,  as  against  maker. 
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it.***  And  it  is  a  material  alteration  to  make  it  payable  "after 
Bight"  instead  of  "after  date,"  ***  or  to  add  the  words  "on  de- 
mand." **°  But,  if  no  time  of  payment  is  expressed,  the  addition  of 
"upon  demand"  will  not  be  material.***  So,  it  is  material  to  change 
a  note  payable  on  demand  so  aa  to  make  it  payable  one  day  after 
date.**» 

Alteration  in  Place  of  Payment. 

§  1759.  It  is  a  material  alteration  to  add  a  place  of  payment, 
where  none  is  expressed,***  especially  by  nialdng  a  note  payable  at 
bank,  where  that  makes  it  negotiable.**®  So,  it  is  a  material  altera- 
tion to  change  the  place  of  payment  expressed  in  the  paper.**®  But 
it  has  been  held  not  to  be  material  to  erase  the  place  of  payment 
expressed,  since  the  rights  of  the  defendant  are  only  enlarged  by  so 
doing.***  Even  where,  by  statute,  the  acceptance  of  a  bill  is  a  gen- 
eral acceptance,  although  a  place  of  payment  is  named  generally,  it 
will  still  be  a  material  alteration  to  insert  a  place  of  payment  in  an 

"8  Bay  V.  Sbrader,  50  Miss.  326. 

18*  Chit.  Bills,  209,  211;   Long  v.  Moore,  3  Esp.  155,  note. 

i«B  Benjamin  v.  Delahay,  9  111.  536;  Farmers'  Nat.  Bank  v.  Thomas,  79 
Hun,  595,  29  N.  Y.  Supp.  837. 

180  Benj.  Chalm.  Dig.  ai*t.  247;  Aldous  v.  Cornwell,  L.  R.  3  Q.  B.  573.  So, 
the  addition  of  "when  called  on"  to  such  a  note.    Gist  v.  Gans,  30  Ark.  288. 

187  Lee  V.  Murdoch,  4  Pat.  App.  261. 

188  Nazro  v.  Fuller,  24  Wend.  (N.  Y.)  374;  Charlton  t.  Reed,  61  Iowa,  166, 
16  N.  W.  64;  Oakey  v.  Wilcox,  3  How.  (Miss.)  ;«0;  Southwark  Bank  v.  (iross. 
35  Pa.  St.  80;  Toomer  v.  Rutland,  57  Ala.  379;  Sudler  v.  Collins.  2  Houst. 
(Del.)  538;  Townsend  v.  Wagon  Co.,  10  Neb.  615,  7  N.  W.  274;  Winter  v. 
Pool,  100  Ala.  503,  14  South.  411;  Pelton  v.  Lumber  Co.,  113  Cal.  21,  45  Pac. 
12;  Simmons  v.  Atkinson  &  Lampton  (>).,  69  Miss.  862,  12  South.  2<«;  unless 
explained  by  the  holder.  Hill  v.  Cooley,  46  Pa.  St  259;  or  unless  it  is  what 
the  law  would  Imply,  Schuler  v.  Gillette,  12  Hun  (N.  Y.)  278;  or  for  the 
convenience  of  all  parties,  Etz  v.  Place,  81  Hun,  203,  30  N.  Y.  Supp.  7(55. 

i8»  Shanks  v.  Albert,  47  Ind.  461;  McCoy  v.  Lockwood,  71  Ind.  319;  Bal- 
lard V.  Insurance  Co.,  81  Ind.  239;  Cronkhite  v.  Nebeker,  Id.  319;  Moi-eliead 
V.  Bank,  5  W.  Va.  74. 

180  Adair  v.  Egland,  58  Iowa,  314, 12  N.  W.  277;  Charlton  t.  Reed,  61  Iowa, 
166, 16  N.  W.  64;  Bank  of  Ohio  Valley  v.  Lockwood,  13  W.  Va.  392;  McQueen 
V.  Mclntyre,  30  U.  C.  C.  P.  426. 

181  Major  T.  Hansen,  2  Blss.  195,  Fed.  Cas.  No.  8,982.  But  see  2  Daniel, 
Neg.  Inst.  389. 
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acceptance,  where  none  is  named,  and  the  acceptor  will  be  discharged 
by  such  alteration."*  So,  it  is  material  to  alter  the  place  of  payment 
named  in  an  acceptance,  although  it  is  done  because  the  house  origi- 
nally named  had  become  insolvent.*®^  But  it  is  not  material  to 
write  the  acceptor's  address  under  his  signature  after  acceptance."* 

Alteration  of  Memorandam. 

§  1760.  A  material  alteration  must  change  some  essential  part 
of  the  contract,  and  not  a  mere  memorandum  or  earmark  only."* 
In  many  cases  the  addition  of  a  memorandum  to  a  bill  is  not  a  ma- 
terial alteration. ^'^  Thus,  it  is  not  material  to  add  a  memorandum 
that  certain  interest  is  to  be  refunded  if  the  note  is  paid  before  ma- 
turity; ^•^  or  to  indorse  a  statement  as  to  the  wife's  property,  on 
the  strength  of  which  the  credit  was  given."*  And  a  surety  will 
not  be  discharged  by  an  unauthorized  memorandum  made  by  an 

i»2Byle8,  Bills,  324;  Benj.  Chalm.  Dig.  art  247;  Chit.  Bills,  309;  2  Daniel, 
Neg.  Inst.  390;  Cowle  v.  Halsall,  4  Barn.  &,  Aid.  197;  Calvert  v.  Baker,  4 
Mees.  &  W.  417;  Crotty  t.  Hodges,  4  Man.  &  G.  361;  Burchfield  v.  Moore, 
3  El.  &  Bl.  683;  Desbrow  y.  Weatherley,  6  Car.  &  P.  758,  1  Moody  &  R.  438; 
Taylor  v.  Moseley,  Id.  439,  note;  Hanbury  v.  Lovett,  18  Law  T.  (N.  S.)  366; 
Mcintosh  V.  Haydon,  Ryan  &  M.  362;  Whitesldes  v.  Bank,  10  Bush  (Ky.) 
601.  But  see,  contra,  McDowall  v.  Boyd,  17  Law  J.  Q.  B.  295;  Trapp  v. 
Spearman,  3  Esp.  57.  And  as  to  such  addition  by  a  memorandum  at  the 
foot  of  the  bill,  or  in  a  blank  left,  see  infra. 

iJ»3  BenJ.  Chalm.  Dig.  art  247;  Tidmarsn  v.  Grover,  1  Maule  &  S.  73o.  And 
such  alteration  amounts  to  a  forgery.  Rex  v.  Treble,  2  Taunt.  329,  Russ.  &  R. 
164. 

i»*  Marson  v.  Petit,  1  Camp.  82,  note. 

i»8  2  Pars.  Notes  &  B.  644. 

i»«  E.  g.  that  the  note  was  "left  with  A.  as  collateral,**  Bacbellor  v.  Priest, 
12  Pick.  (Mass.)  399;  or  was  to  be  paid  "at  G.  Bros.',  Jan.  10,*'  American  Nat. 
Bank  of  New  York  v.  Bangs,  42  Mo.  450;  or  had  been  discharged  for  a  smaller 
sum  than  its  face,  "and  should  be  so  read,**  Merchants*  &  Mechanics'  Bank  v. 
I^rans,  9  W.  Va.  373;  or  by  an  Indorsement  of  payment,  Howe  v.  Thompson, 
11  Me.  152;  or  a  pencil  memorandum  as  to  the  consideration,  Maness  v.  Henry, 
96  Ala.  454,  11  South.  410;  or  adding  an  erroneous  due  date,  Fanshawe  v.  Peet, 
26  Law  J.  Exch.  314.  So,  although  the  note  was  not  dated,  and  was  payable 
two  months  after  date,  and  a  memorandum  was  made  of  the  correct  date  of 
maturity.    Fitch  v.  Jones,  5  EI.  &  BI.  238. 

107  Herrick  v.  Baldwin,  17  Minn.  209  (Gil.  183). 

!•«  Krouskop  V.  Shontz,  51  Wis.  204,  8  N.  W.  241. 
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aijent,  after  maturity  of  the  note,  as  to  the  subsequent  payment  of 
interest.^ •*  So,  it  has  been  held  immaterial  to  change  a  memoran- 
dum on  a  note,  to  the  effect  that  it  was  "subject  of'  a  certain  con- 
tract, so  as  to  read  '^subject  to"  it.*^**  And  an  agreement,  indoraed 
by  the  maker  of  a  note,  binding  himself  to  pay  a  higher  rate  of  in- 
terest, is  not  an  alteration  which  will  affect  or  discharge  a  surety, 
although  made  without  his  consent. ^*^^  In  like  manner,  the  cutting 
off  of  a  mere  memorandum  is  often  immaterial.-®-  In  many  cases, 
however,  the  adding  of  a  memorandum  on  the  margin  of  a  note  is 
mat(»rial,  and  discharges  a  surety  or  other  party  not  consenting.^®^ 
So,  the  cutting  off  of  a  condition  annexed  tothe  note  and  written  on 
the  same  paper;  ^^^  or  the  erasing  of  a  memorandum  that  the  interest 
has  been  paid;  -®''  or  the  cutting  off  of  a  statement  of  account  which 
formed  the  consideration  of  the  note  written  below  it.^^®     A  material 

180  Although  paid  in  accordance  with  the  memorandum,  Niclierson  v.  Swett, 
135  Mass.  514. 

200  CuRhing  V.  Field,  70  Me.  50. 

201  Bucklon  V.  Huff.  58  Ind.  474. 

201'  E.  g.  directing  credit  of  proceeds  to  the  drawer.  Hubbard  v.  William- 
son, 27  N.  C'.  397.  So,  an  erasure  of  the  word  "renewal/*  Hall  v.  Hale,  8  Conn, 
330;  or  an  Indorsement  of  a  payment  afterwards  applied  to  another  debt,  Klm- 
bJill  V.  Lamson,  2  Vt.  i;iS. 

203  Warren  v.  Fant,  71)  Ky.  1;  e.  g.  a  memorandum  of  payment  in  excess  of 
tlie  note,  Johnston  v.  May,  70  Ind.  2J)3;  or  a  place  of  payment,  Woodworth  v. 
Hank,  19  Johns.  (N.  Y.)  391,*  reversing  18  Johns.  (X.  Y.)  315;  or  a  provision  for 
payment  in  installments,  Bay  v.  Shrader,  50  Miss.  326;  or  payment  of  interest, 
Sanders  v.  Bagwell.  32  S.  C.  238.  10  S.  E.  940;  Id.,  37  S.  C.  145,  15  S.  E.  714. 
and  16  S.  E.  770;  or  payment  of  interest  annually,  Warrington  v.  Early,  23  Law 
J.  Q.  B.  47;  or  a  trustee's  certllicate  required  by  the  terms  of  a  bond.  Maas  v. 
Hallway  Co.,  8,'i  X.  Y.  223,  afflraiing  11  Hun  (N.  Y.)  8.  But  not  a  memoran- 
dum as  to  payment  of  Interest  signed  by  one  joint  maki^r.  and  intended  (and 
lield)  to  be  binding  on  him  only.     Littlefield  v.  Coombs,  71  Me.  110. 

204  Davis  V.  Henry,  13  Neb.  497,  14  N.  W.  523:  e.  g.  that  it  was  to  be  paid 
out  of  certain  profits,  Benedict  v.  Cowden,  49  N.  Y.  390;  or  might  be  paid 
partly  in  stock  in  one  year,  or  all  cash  in  two  years,  Wheelock  v.  Freeman,  13 
l*ick.  (Mass.)  Kr^  or  was  not  to  be  collected  until  taken  up  by  A.,  who  had 
received  funds  from  the  maker  for  the  purpose,  Johnson  v.  Hengan,  23  Me.  329. 

205  Hert  v.  Oehler.  8<)  Ind.  8:i;  or  the  erasure  of  the  cancellation  stamp,  with 
a  fraudulent  reissue  of  tlie  paper.  District  of  Columbia  v.  Cornell,  130  U.  S.  65.5. 
9  Sup.  Ct.  (M>4.  This  is  not  so,  however,  as  to  such  marks  stamped  on  a  note 
by  mistake.     Whitlock  v.  Mauciet,  10  Or.  100. 

206  Benjamin  v.  McConnel,  9  111.  530. 
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alteration  in  a  contract  will,  in  like  manner,  discharge  a  note  given 
as  collateral  security.^^^  And  a  note  secured  by  collateral  mortgage 
will  be  discharged  by  a  matenal  alteration  of  the  mortgage.-^* 

Alteration  of  Seal — Attestation. 

§  1701.  It  is  a  material  alteration  to  add  a  seal  to  a  note.*®' 
And  if  one  maker  adds  a  seal  to  his  signature  after  execution  and  in 
the  absence  of  the  other  makers,  it  will  render  the  note  void  as  to 
them.^^®  So,  if  one  signs  a  blank  note  with  the  intention  of  becom- 
ing a  surety,  and  delivers  it  to  the  principal  with  that  intention,  and 
he  adds  a  seal  to  both  signatures,  he  will  discharge  the  surety.*^^ 
But  if  a  seal  is  added  by  the  maker's  agent  without  authority,  under 
-SI  mistake,  it  will  be  ineiTectual  and  immaterial.^**  The  destruction 
or  obliteration  of  a  seal  is  also  a  material  alteration.**' 

So,  if  signatures  of  persons  who  were  not  present  at  the  sigmng 
of  a  note  are  added  as  attesting  witnesses,  it  will  render  the  note 
void.***  And  it  will  be  a  material  alteration  to  cut  off  the  name  of 
genuine  attesting  witnesses.**^  But  many  cases  hold  that  a  note 
is  not  affected  by  adding  attesting  witnesses  afterwards,  if  it  is  done 
without  fraud.****  So,  where  an  attorney,  who  witnessed  the  signa 
ture,  afterwai^ds  wrote  the  word  ^'witness,''  but  neglected  to  sign 

207  Brigliam  v.  Wentworth,  11  CusU.  (Mass.)  12^1. 

208  WiUiams  v.  Barrett,  .VJ  Iowa,  <xJ7,  3  N.  W.  OIK).  But  see,  contra,  Kime  v. 
Jesse,  52  Neb.  GOG,  72  N.  W.  lOoO. 

2o»  Morrison  v.  Welty,  IS  Md.  100;  Maas  v.  Uaihvay  Co.,  8;J  N.  Y.  223; 
Vaiighan  v.  Fowler,  14  S.  C.  355.  So,  if  added  to  a  guaranty,  Davidson  v. 
Cooper,  11  Mees.  &  W.  77S,  13  M(>es.  &  W.  343.  And  see  fi  70,  supra.  But 
not  where  private  seals  are  abolislied  by  statute.  Jordan  v.  Jordan,  10  Lea 
(Tenn.)  124;   TENNP:SSKK  (Slmnuou's  Code,  §  3213). 

aio  Blery  v.  Haines,  5  Whart.  (Pa.)  503. 

211  Smith  V.  Carder,  3.3  Ark.  709. 

212  Fullerton  v.  Sturges,  4  Ohio  St.  529. 

213  Porter  v.  Doby,  2  Uleh.  Va\.  (S.  C.)  49;  PIercy*s  Heirs  v.  Piercy.  5  W.  Va. 
100. 

21*  Marshall  v.  Gougler,  10  Serg.  &  R.  (Pa.)  1(>4;  Brackett  v.  Mountfort,  11 
Me.  115;  Homer  v.  Wallis,  11  Mass.  ."JOO.  So  of  a  bond.  Adams  v.  Frye,  3 
-Mete.  (Mass.)  103. 

215  Sharpe  v.  Bagwell,  10  X.  C.  115. 

216  Eddy  V.  Bond,  19  Me.  44;i;  Thornton  v.  Appleton,  29  Me.  298;  e.  g.  If 
subsequently  added  by  one  who  saw  the  note  signed,  Milbery  v.  Storer,  75  Me. 
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the  note.*^^  So,  it  is  not  material  if  a  second  witness  is  added  to  a 
note  already  attested.^^*  And,  where  an  attestation  is  added  before 
the  delivery  to  the  payee  without  the  knowledge  of  either  party,  it 
will  not  affect  the  instrument,  and  may  be  stricken  out.*^"  And, 
if  the  attestation  has  no  legal  effect  where  the  note  is  made,  the 
adding  of  a  witness'  name  will  be  immaterial,  whatever  the  inten- 
tion was  in  writing  it.^^^ 

Alteration  in  Number — Stamp. 

§  1762.  Changing  the  number  of  a  bond  or  bank  note,  which  is 
one  of  a  series,  is  not  a  material  alteration.* ^^  And  such  alteration 
will  constitute  no  defense  against  a  bona  fide  holder  who  has  re- 
ceived payment  from  the  maker.***  So,  a  note  is  not  materially  al- 
tered by  being  afterwards  stamped  by  a  collector.**'  And  it  will 
be  valid  in  the  hands  of  a  bona  Me  holder,  although  the  stamp  was 
put  on  without  authority  of  the  maker.*** 

Alteration  Discharges  Debt. 

§  1763.  The  holder  of  a  bill  of  exchange,  after  matmally  altering 
it,  cannot  recover  either  on  the  bill  or  on  the  original  consideration.*** 

60;   Rollins  v.  Bartlett,  20  Me.  319;   the  note  being  still  treated  as  an  unat- 
tested note. 

21 T  Smith  V.  Dunham,  8  Pick.  (Mass.)  246. 

«i8  Ford  V.  Ford,  17  Pick.  (Mass.)  418. 

2i»  Church  V.  Fowle,  142  Mass.  12,  6  N.  E.  TOi. 

220  Fuller  v.  Green.  64  Wis.  159,  24  N.  W.  907. 

221  Com.  V.  Emigrant  Industrial  Sav.  Bank,  98  Mass.  12;  Wylle  v.  Railway 
Co.,  41  Fed.  623.  And  see  Morgan  v.  U.  S.,  113  U.  S.  476,  5  Sup.  Ct.  588. 
But  see,  contra,  SuffeU  v.  Bank,  9  Q.  B.  Div.  555,  reversing  7  Q.  B.  Dlv.  270, 
as  to  Bank  of  England  notes,  such  numbers  being  an  important  means  of  Iden- 
tiflcation.  See,  however,  Leeds  &  Co.  Bank  v.  Walker,  11  Q.  B.  Dlv.  81,  as  to 
effect  in  later  cases  of  section  64  of  the  bills  of  exchange  act. 

222  City  of  Elizabeth  v.  Force,  29  N.  J.  Eq.  587,  reversing  28  N.  J.  Eq.  403. 
But  see,  contra,  where  the  change  was  not  apparent,  Birdsall  v.  Russell,  29 
N.  Y.  220. 

223  Crews  V.  Bank,  31  Grat.  (Va.)  348. 

224  Blackwell  v.  Denie,  23  Iowa,  63. 

225Byles,  Bills,  228;  Benj.  Chalm.  Dig.  art.  249;  Chit.  Bills,  211;  2  Daniel, 
Neg.  Inst.  424;  Alderson  v.  Langdale,  3  Barn.  &  Adol.  660;   Wheelock  v.  Free- 
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And  an  indorsee  after  maturity  is  barred,  in  like  manner,  as  to  the 
original  consideration.*^*  And  in  such  case  the  holder  has  no  right 
of  recovery  in  equity.**^  A  fraudulent  and  material  alteration  dis- 
charges both  the  note  and  the  debt,**®  but  even  a  fraudulent  altera- 
tion will  not  vitiate  the  paper,  if  it  is  immaterial.**"  On  the  other 
hand,  an  alteration  made  by  the  drawer  of  a  bill  in  order  to  make  it 
accord  with  the  original  agreement  or  intention  does  not  discharge  the 
debt,  although  it  may  render  the  bill  itself  void.*'®  But,  if  there  is 
no  privity  between  the  parties  as  to  the  original  debt,  there  can  be 
no  recovery  upon  it,  e.  g.  in  a  suit  by  an  indorsee  against  the 
drawee.*'^    On  the  other  hand,  even  the  fraudulent  alteration  of  a 

man,  13  Pick.  (Mass.)  165;  Black  v.  Bowman,  15  111.  App.  166;  Martendale  v. 
FoUet,  1  N.  H.  95;  Whitmer  v.  Frye,  10  Mo.  348;  White  v.  Hass,  32  Ala.  430; 
Taylor  v.  Taylor,  12  Lea  (Tenn.)  714;  Gladstone  t.  Dew,  9  XJ.  C.  C.  P.  439; 
Iiee  v.  Murdoch,  4  Pat.  App.  261.  Especially  on  a  sealed  note.  Mills  v.  Starr. 
2  Bailey  (S.  C.)  359. 

22«  Kennedy  t.  Crandell,  3  Lans.  (N.  Y.)  1. 

««T  Sharpe  t.  BagweU,  16  N.  C.  115. 

«2«  Meyer  v.  Huneke,  55  N.  Y.  412;  Smith  v.  Mace.  44  N.  H.  553;  Ballard 
v.  Insurance  Co.,  81  Ind.  239;  Wood  worth  v.  Anderson,  63  Iowa,  503,  19  N. 
W.  296;  Walton  Plow  Co.  v.  Campbell,  3o  Neb.  174,  52  N.  W.  883;  Fhrst  Nat. 
Bank  of  Decorah  v.  Laughlin,  4  N.  D.  301,  61  N.  W.  473. 

22»  Moye  V.  Hemdon,  30  Miss.  110. 

2»o  Byles,  Bills,  328;  Beuj.  Chahn.  Dig.  art.  249;  Chit.  Bills,  211,  220;  2  Dan- 
iel, Neg.  Inst.  424;  1  Edw.  Bills  &  N.  §  263;  2  Pars.  Notes  &  B.  572;  Sloman  v. 
Oox,  1  Cromp.,  M.  &  R.  471,  5  Tyrw.  174;  Hunt  v.  Gray,  35  N.  J.  Law,  227; 
York  V.  Janes,  43  N.  J.  Law,  332;  Lewis  v.  Schenck,  18  N.  J.  Eq.  459;  Vogle  v. 
Ripper,  34  lU.  100;  WaUace  v.  Wallace,  8  lU.  App.  09;  Clough  v.  Seay,  49  Iowa. 
Ill;  Morrison  v.  Hugglns,  53  Iowa,  76,  4  N.  W.  854;  Sullivan  v.  RudisiU,  0:5 
Iowa,  168,  18  N.  W.  856;  Merrick  v.  Boury,  4  Ohio  St.  60;  Matteson  v.  Ells- 
worth, 33  Wis.  488;  Warren  v.  Layton,  3  Har.  (Del.)  404;  State  Sav.  Bank 
V.  Shaffer,  9  Neb.  1,  1  N.  W.  980;  McClure  v.  Little,  15  Utah,  379,  49  Pac. 
298.  So,  where  the  payee's  agent  made  an  alteration  supposing  he  was  au- 
thorized to  do  80,  Krause  v.  Meyer,  32  Iowa,  566;  Morrison  v.  Welty,  18  Md. 
160;  or  where  the  alteration  was  made  by  one  maker,  Murray  v.  Graham,  29 
Iowa,  520;  or  where  all  parties  consented  to  it,  Sutton  v.  Toomer,  7  Bam.  &  C. 
416;  or  where  the  alteration  was  afterwards  waived,  Pritchard  v.  Smith,  77 
Ga.  463;  or  was  not  material.  First  Nat.  Bank  of  Port  Huron  v.  Carson,  60 
Mich.  432,  27  N.  W.  589;  or  was  made  in  good  faith.  Miller  v.  Stark,  148  Pa. 
Bt  164,  23  Atl.  1058;  Keene  v.  Weeks,  19  R.  I.  309,  33  Atl.  446.  And  a  note 
altered  without  fraud  Is  still  a  thing  of  value,  and  may  be  recovered  in  trover. 
Booth  V.  Powers,  56  N.  Y.  22,  reversing  59  Barb.  (N.  Y.)  331. 

SSI  Long  V.  Moore,  3  Esp.  155,  note. 
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note  by  one  of  the  makers  will  not  prevent  recovery  by  foreclosure 
of  a  collateral  mortgage."'* 

Whether  the  alteration  is  fraudulent  is  a  question  for  the  jury.**' 
Where  it  has  been  made  by  the  holder,  it  will  raise  a  presumption 
that  the  original  instrument  was  against  his  interest.***  But,  if  it 
is  made  in  good  faith  by  the  drawer  after  acceptance,  it  will  not  dis- 
charge the  acceptor  from  his  liability  to  the  drawer  on  the  original 
consideration.**"  It  has  been  held  that  an  instrument,  rendered  void 
by  alteration,  is  not  available  as  evidence  for  any  purpose.****  And 
even  nominal  damages  cannot  be  recovered,  where  there  is  no  evi- 
dence outside  of  the  altered  instrument.**^ 

Alteration  by  a  Stranger. 

§  1764.  Even  an  alteration  made  by  a  stranger,  while  the  instru- 
ment is  in  the  custody  of  the  owner,  has  been  held  to  render  it  void 
because  of  the  supposed  negligence  of  the  owner.**®  But  in  the 
United  States  alteration  by  a  stranger  is  a  mere  spoliation,  and  does 
not  discharge  the  parties.**^    But  a  special  action  on  the  case,  or,  per- 

282  Gillette  y.  Smith,  18  Ilun  (N.  Y.)  10. 

2  33  Bowers  v.  Jewell,  2  N.  H.  543.  So,  where  the  alteration  Is  apparent. 
Beaman  v.  Russell,  20  Vt.  210. 

234  Love  V.  Dilley,  04  Md.  238,  1  Atl.  50,  and  4  Atl.  290.  But,  if  the  alter- 
ation is  against  the  holder's  interest  (e.  g.  in  reducing  the  rate  of  interest),  it 
wiU  be  prima  facie  evidence  of  his  good  faith.  Keene  t.  Weeks,  19  R.  I.  309, 
33  Atl.  446. 

236  Atkinson  v.  Hawdon,  2  Adol.  &  E.  G28;   Lewis  v.  Kramer,  3  Md.  2Go. 

236  Jardine  v.  Payne,  1  Barn.  &  Adol.  G71;  Sweeting  v.  Halse,  9  Barn.  &  C. 
365,  4  Man.  &  R.  287;  Jones  v.  Ryder,  4  Mees.  &  W.  32,  overruling  Bishop  v. 
Chambre,  1  Dans.  &  L.  83,  3  Car.  &  P.  55;  Sutton  v.  Toomer,  7  Barn.  &  C. 
416. 

237  Chit.  Bills,  220;   Green  v.  Davies,  4  Barn.  &  C.  235. 

238  Byles,  Bills,  323;  Chit.  Bills,  209;  2  Daniel,  Xcg.  Inst.  383;  2  Pars.  Notes 
&  B.  575;  Davidson  v.  Cooper,  11  Mees.  &  W.  778,  atfirmed  in  13  Mees.  &  W. 
343;  Bank  of  Hindostan  v.  Smith,  30  Law  J.  C.  P.  241;  Master  v.  Miller,  4 
Term  R.  320;    Letcher  v.  Bates,  6  J.  J.  Marsh.  (Ky.)  524. 

239  2  Daniel,  Neg.  Inst.  384;  1  Edw.  Bills  &  N.  §  245;  2  Pars.  Notes  &  B. 
574;  Colson  v.  Aruot,  57  N.  Y.  27<i;  Davis  v.  Carlisle,  0  Ala.  707;  Langeu- 
berger  v.  Kroeger,  48  Cal.  147;  Lee  v.  Alexander,  9  B.  Mou.  (Ky.)  25;  Brooks 
V.  Allen,  ()2  Ind.  401;  Lubbering  v.  Kohlbrcvher,  22  Mo.  59G;  Robinson  v.  Ber- 
ryman,  22  Mo.  App.  509;    Plersol  v.  Grimesi,  30  Ind.  129;    U.  S.  v.  Spalding,  2 
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haps,  an  action  of  trover,  will  lie  against  the  person  making  such  alter- 
ation.**® If  an  option  to  take  bonds^  indorsed  on  a  bond  and  render- 
ing it  nonnegotiable,  is  erased  by  a  thief,  the  erasure  will  have  no 
effect.***  So,  a  bill  will  not  be  rendered  void  because  it  is  altered 
by  the  holder's  agent  without  authority,***  or  by  a  justice  of  the 
peace,  before  whom  suit  was  brought  upon  it.**^  And,  if  one  maker 
fraudulently  erases  his  name  without  the  knowledge  of  the  holder, 
it  will  not  discharge  his  co-maker.^** 

But  if  the  payee's  agent  alters  the  note  after  its  delivery  to  him, 
and  before  delivering  it  to  the  payee,  it  will  render  it  void.**'  So,  a 
surety  will  be  discharged  by  an  alteration  made  by  one  who  after- 
wards became  the  holder,**®  or  by  one  of  several  joint  holders.**'^ 
And  in  some  states  the  statute  provides  that  banks  shall  be  liable 
to  a  bona  fide  holder  for  the  original  amount  of  any  circulating  bank 
note  issued  by  them,  and  raised  in  the  course  of  its  circulation.**® 

Alteration  by  Mistake — Correction. 

§  17G5.  The  accidental  erasure  of  an  indorsement  will  not  affect 
the  liability  of  parties.**"     So,  the  accidental  stamping  of  a  waiver 

Mason,  478.  Fed.  Cas.  No.  16,303;  Murray  v.  Potersou,  6  Wash.  418,  33  Pac. 
969;  Andrews  v.  Calloway,  50  Ark.  358,  7  S.  W.  449;  Union  Nat.  Bank  v. 
Roberts,  45  Wis.  373;  Lisle  v.  Rogers,  18  B.  Mon.  (Ky.)  528.  And  the  noto 
may  be  declared  on  as  originally  made.  Drum  v.  Drum,  133  Mass.  506.  But 
the  payee's  clerk  or  agent  is  not  a  stranger  to  the  papw  in  such  sense.  Eckert 
V.  Louis,  84  Ind.  i:9;  Keene  v.  Weeks,  19  R.  I.  309,  33  Atl.  446.  And  if  the 
holder  after\%'ards  sues  on  the  note  as  altered  by  a  stranger,  he  thereby  rat- 
ifies the  alteration,  and  forfeits  his  remedy  on  the  original  Instiiiment. 
Perkins  WindmlU  &  Ax  Co.  v.  Tillman  (Neb.)  75  N.  W.  1098. 

»*o  Chit.  Bills,  220;   Paton  t.  Winter,  1  Taunt.  420. 

«*i  DInsmore  v.  Duncan,  57  N.  Y.  573. 

242  Ballard  v.  Insurance  Co.,  81  Ind.  239;  Bigelow  v.  Stilphen,  35  Vt.  521. 
But  see  Morrison  v.  Welty,  18  Md.  169. 

2*»  Boyd  V.  McConnell,  10  Humph.  68. 

344  DUnlel  T.  Daniel,  Dud.  (Ga.)  239. 

24 s  Hamtltoii  v.  Hooper,  46  Iowa,  515. 

248  Brooks  v.  Allen,  62  Ind.  401. 

247  Thompeon  v.  Massie,  41  Ohio  St.  307. 

248  MASSACHUSETTS  (Pub.  St.  c.  118,  §  75);   MAINE  (Rev.  St.  c.  47,  S  32). 

249  Brett  v.  Marston,  45  Me.  401. 
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over,  two  indorsements  instead  of  one,**^^  or  the  cancellation  of  a  note 
by  the  bank  on  payment  by  an  indorser,**^^  or  by  the  payee;  ^'^^  or 
of  an  acceptance  by  the  referee  in  case  of  need.'*^*  So,  an  alteration 
made  by  an  agent  by  mistake  as  to  his  supposed  authority.*'** 

If  a  special  indoi'see,  acting  as  agent  to  sell  a  bill  for  the  drawer, 
erases  the  special  indorsement  upon  the  sale  by  him,  he  may  after- 
wards, on  taking  up  the  bill,  restore  the  indorsement  and  recover  as 
indorsee.^**^  So,  where  a  payee,  desiring  to  transfer  a  note  to  his 
daughter,  ignorantly  erases  his  own  name  and  substitutes  hers,  and 
afterwards  restores  his  name  as  payee,  and  indorses  it  regularly, 
the  indorsee  may  recover  notwithstanding  the  alteration.*'**  So,  it 
may  be  proved  that  a  mutilation  was  made  by  accident  by  an  infant 
child  of  the  holder;  ^'^^  or  that  erasures  were  made  to  carry  out  a 
proposed  compromise  entered  into  by  the  holder's  agent,  and  not  con- 
firmed by  the  holder.***®  In  general,  an  alteration  made  merely  to 
correct  a  mistake  is  not  material  and  does  not  avoid  the  instru- 
ment.*'*^    But  whether  the  intention  was  to  vary  the  contract  or 

250  Gordon  v.  Bank,  144  U.  S.  97,  12  Sup.  Ct.  657, 

2  51  Whitlock  V.  Manclet,  10  Or.  166. 

2S2  Boulware  v.  Bank,  12  Mo.  542. 

2  63  The  mistake  being  at  once  corrected  and  noted.  Raper  v.  Birkbeck,  15 
East,  17. 

254  Broughton  v.  FuUer,  9  Vt.  373;  Brooks  v.  Allen,  62  Ind.  401;  Van  Brunt 
V.  Eoff,  35  Barb.  (N.  Y.)  501. 

20  5  Nevlns  v.  De  Grand,  15  Mass.  436. 

250  Horst  V.  Wagner,  43  Iowa,  373. 

267  Frazer  v.  Boss,  66  Ind.  1;   Rhoads  v.  Frederick,  8  Watts  (Pa.)  448. 

268  Abbe  V.  Rood,  6  McLean,  106,  Fed.  Cas.  No.  6. 

25»Byles,  Bills,  435;  Beuj.  Chalm.  Dig.  art.  248;  Chit.  Bills,  212;  2  Daniel, 
Neg.  Inst.  426;  2  Pars.  Notes  &  B.  5G0;  Gardner  v.  Walsh,  5  El.  &  Bl.  83; 
Bathe  v.  Taylor,  15  East,  416;  Webber  v.  Maddocks,  3  Camp.  1;  Cole  T.  Hills, 
44  N.  H.  227;  Shepard  v.  Whetstone,  51  Iowa,  457,  1  N.  W.  753.  E.  g.  to  cor- 
rect a  misdescription  of  the  land  for  which  the  note  was  given,  McRaven  v. 
Crisler,  53  Miss.  542;  or  a  misnomer,  Derby  v.  Thrall,  44  Vt.  413;  or  a  mis- 
placed signature,  Ryan  v.  Bank,  148  111.  349,  35  N.  E.  1120;  Fisher  v.  King. 
153  Pa.  St.  3,  25  Atl.  1029;  Lynch  v.  Hicks,  80  Ga.  200.  4  S.  B.  255;  or  an 
unauthorized  signature,  Waldorf  v.  Simpson,  15  App.  Div.  297,  44  N.  Y.  Supp. 
921;  or  attestation,  Church  v.  Fowle,  142  Mass.  12,  6  N.  E.  764;  or  a  date, 
Ames  V.  Colbum,  11  Gray  (Mass.)  390;  Duker  v.  Franz,  7  Bush  (Ky.)  273; 
Jessup  V.  Dennison,  2  Disn.  (Ohio)  150;  or  to  fill  in  the  number  of  months  the 
bill  is  to  run,  Conner  v.  Routh,  7  How.  (Miss.)  176;   or  to  change  ''other"  to 
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merely  correct  a  mistake  is  a  question  for  the  jury.^*®  And  the 
erasure  may  be  explained  by  parol  evidence.*'^  And  a  court  of 
equity  may  direct  the  reform  of  an  instrument  by  an  alteration  cor- 
recting a  mistake  of  the  drawer,  even  upon  application  of  the  drawer 
himself."' 

Consent  to  Alteration. 

§  1766.  An  alteration  is  binding  upon  all  parties  consenting  to 
it,^'*  although  other  parties  not  consenting  may  be  discharged.*®* 
So,  if  a  bill  is  altered  at  the  drawer's  request  before  acceptance,  it 
will  not  be  rendered  void.*®'^  And,  even  where  a  bill  is  fraudulently 
altered  by  the  drawer  after  indorsement,  if  it  comes  again  into  the 
indorser's  hands,  and  is  afterwards  presented  by  him  to  the  drawee 
and  accepted,  the  acceptance  will  be  binding.*'®  And  the  acceptor 
will  be  liable,  if  the  alteration  is  made  by  him,*®^  or  with  his  con- 
border,"  Cariss  V.  Tattersall,  2  Man.  &  G.  890;  or  correct  an  omission  which 
the  law  would  itself  supply,  Hunt  v.  Adams,  6  Mass.  519.  But  see,  as  to  date, 
Owings  V.  Amot,  33  Mo.  406;  and  interest  clause,  Evans  v.  Foreman,  60  Mo. 
440.  If  made  without  fraud,  it  may  l>e  restored  in  equity,  Wallace  v.  TIce  {Or.) 
51  Pac.  733;  but  only  on  complete  rescission,  Glover  v.  Green,  96  Ga.  127,  22 
S.  E.  664. 

260  Byles,  Bills,  327;  Attwood  v.  Griffin,  Ryan  &  M.  425,  2  Car.  &  P.  368; 
Boyd  V,  Brotherson,  10  Wend.  (N.  Y.)  93;  Briitt  v.  Plcard,  Ryan  &  M.  37;  Gwin 
T.  Anderson,  91  Ga.  827,  IS  S.  E.  43.  And  an  alteration  fraiululpntly  made  will 
not  permit  a  restoration  of  the  original  bill.  McDaniel  v.  Whitsett,  96  Tenn. 
10,  33  S.  W.  567. 

261  Bernstien  v.  Ricks,  20  La.  Ann.  409. 

2«2  Chit.  Bills,  213;   BaU  v.  Storie,  1  Sim.  &  S.  210. 

2«3  Byles,  Bills,  326;  Chit.  Bills,  214;  2  Daniel,  Xeg.  Inst.  412;  2  Pars.  Notes 
Ik  B.  565;  Sherrington  v.  Jermyn,  3  Car.  &  P.  374;  Kershaw  v.  Cox,  3  Esp. 
246;  Downes  v.  Richardson,  5  Barn.  &  Aid.  674;  Tarleton  v.  Shingler,  7  C.  B. 
812;  Catton  v.  Simpson,  8  Adol.  &  E.  136;  Sutton  v.  Toomer,  7  Bam.  &  C.  416; 
Crum  v.  Abbott,  2  McLean,  233,  Fed.  Cas.  No.  3,454;  Wilson  v.  Jamieson,  7 
Pa.  St  126;  Grimsted  v.  Briggs,  4  Iowa.  .>r>9;  King  v.  Hunt,  13  Mo.  97;  Pul- 
liam  V.  Withers,  8  Dana  (Ky.)  98;  Hollls  v.  Vandergrlft,  5  Houst.  (Del.)  521: 
Jacobs  V.  Gllreath,  45  S.  C.  46,  22  S.  E.  757;  Landauer  v.  Improvement  Co. 
(S.  D.)  72  N.  W.  467;   Schmelz  v.  Rix,  95  Va.  509,  28  S.  E.  890. 

264  Warring  v.  WiUIams,  8  Pick.  (Mass.)  322. 

266  Chit.  Bills,  212;  Peacock  v.  Murrell,  2  Starkie,  558;  Upstone  v.  Mar- 
chant,  2  Bam.  &  C.  10,  3  Dowl.  &  R.  198. 

266  Ward  V.  Allen,  2  Mete.  (Mass.)  53. 

2«T  B.  g.  by  changing  the  date.    Johnson  v.  Duke  of  Marlborough,  2  Starkie, 
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sent,*'*  although  it  discharge  the  drawer  and  indorsers  who  do  not 
consent.^® °  Where  a  second  maker  is  added  in  the  body  of  a  bond, 
and  signs  it  under  a  previous  agreement  between  the  first  obligor  and 
the  holder,  the  first  obligor  will  not  be  discharged.^'®  And,  if  the 
maker  agrees  with  the  payee  to  have  the  note  altered,  he  will  not  be 
discharged,  although  it  is  actually  done  without  his  knowledge  and 
after  the  time  proposed  for  it.-^^  So,  where  the  amount  is  changed 
to  restore  the  note  to  the  original  intention  of  the  parties,  it  will  not 
discharge  such  parties.^^^  Some  foreign  statutes  provide  expressly 
that,  after  a  bill  has  been  delivered,  it  can  only  be  altered  by  consent 
of  all  the  parties.^ "^ 

The  consent  of  a  party  may  be  given  afterwards  by  way  of  ratifica- 
tion, or  its  place  may  be  supplied  by  a  waiver,  or  the  party  may  be 
barred  from  objecting  to  the  alteration  by  acts  amounting  to  an  es- 
toppel on  his  part.  Tliese  will  all  be  considered  more  particularly 
hereafter. 

313.  So,  where  the  change  was  made  by  an  accidental  flourish  of  the  pen. 
RatclilT  V.  Bank,  2  Sneed  (Tenn.)  424. 

208Byles,  Bills,  324;  Chit.  Bills,  211;  Stevens  v.  Lloj'd,  Moody  &  M.  292; 
Walter  v.  Cubley,  2  Crouip.  &  M.  ir>l,  4  Tyrw.  87. 

260  Byles,  Bills,  326;  Chit.  Bills.  21(i;  Walton  v.  Hastings,  4  Camp.  223,  1 
Starkie,  215. 

2  70  Camden  Bank  v.  Hall,  14  X.  J.  Law,  583;  Dodge  v.  Pringle,  29  Law  J. 
Exeh.  115. 

271  Wardlow  v.  List,  20  Cent.  Law.  J.  237. 

272Chite  V.  Small,  17  Wend.  (X.  Y.)  2as.  So,  the  addition  of  "without  re- 
course," to  carry  out  the  original  intention.  Luth  v.  Stewart,  G  Viet.  Law  R. 
383. 

273  COLOMBIA  (Code  Com.  art.  301);    COSTA  HICA  (Code  Com.  art.  .380): 
ECUADOR   (Code   Com.,    as   in   "Spain");     MKXICO    (Code   Com.   art.   328): 
PERU  (Code  Com.  art  390);  SALVADOR  (Code  Com.  art.  388);   SPAIX  (Coile 
Com.  art.  433). 
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Consent — How  Proved. 

§  1767.  Consent  to  an  alteration  is  a  question  for  the  jury,^^* 
and  will  not  be  presumed.^^'*  But  it  need  not  be  in  writing,^^*  except 
where  it  involves  an  agreement  (e.  g.  as  to  rate  of  interest)  required 
by.  the  statute  to  be  in  writing.^^^  Parol  evidence  is  admissible  to 
show  that  the  parties  sued  on  a  note  consented  to  the  alteration,*^® 
or  even  to  prove  a  parol  authority  to  add  "whatever  counsel  might  sug- 
gest to  make  it  legal,"  although  the  alteration  was  made  afterwards 
and  not  shown  to  the  maker.*^"  An  alteration  made  by  the  drawer 
on  the  authority  of  the  acceptor,^ ®°  or  by  the  maker  on  the  authority 
of  a  surety,**^  will  bind  the  party  authorizing  it.  And,  if  an  alter- 
ation is  consented  to  by  one  indorser  on  condition  that  the  maker 
get  the  consent  of  the  other,  the  first  indorser  cannot  afterwards- 
repudiate  the  note,  although  the  maker  fails  to  get  the  other's  con- 
sent.*** So,  where  a  note  is  given  for  an  insurance  premium,  an<I 
the  maker's  policy  is  increased  by  his  own  direction,  and  the  amount 
of  the  note  is  increased  to  correspond  with  it  by  his  agent  without 
his  knowledge,  he  will  not  be  allowed  to  set  up  such  alteration.*** 

Consent  Implied  from  Blank. 

§  1768.  Where  a  party  executes  a  bill  or  note,  and  delivers  it 
with  any  material  part  left  blank,  an  authority  to  fill  such  blank 

»74  2  Daniel,  Neg.  Inst.  412;  2  Pars.  BUls  &  N.  565;  Semple  v.  Cole,  3  Jur^ 
268;  Hooker  v.  Jamison,  2  Watts  &  S.  (Pa.)  438;  BaUey  v.  Taylor,  11  Conn- 
531;  Richmond  Mfg.  Co.  v.  Davis,  7  Blackf.  (Ind.)  412;  Bowers  v.  Jewell,  'i 
N.  H.  543;  Jacobs  v.  Gilreath,  45  S.  C.  46,  22  S.  E.  757. 

«T6  Humphreys  v.  GuIUow,  13  N.  H.  385;  Toomer  v.  Rutland,  57  Ala.  379: 
But  see,  contra,  where  it  is  merely  the  striking  out  of  an  indorsement,  War- 
ner V.  Spencer,  7  J.  J.  March.  (Ky.)  341, 

aT«  Stewart  v.  Bank,  40  Mich.  348. 

277  Swift  V.  Barber,  28  Mich.  503. 

«7«  Myers  v.  Nell,  84  Pa.  St.  369. 

«7»  Taddlken  v.  Cantrell,  69  N.  Y.  597. 

sso  Johnson  v.  Gamett,  2  Chit.  122. 

««i  Prather  v.  Zulauf,  38  Ind.  155. 

2«2  Stoddard  v.  Pennlman,  113  Mass.  386. 

att  Merchants'  &  Manufacturers*  Ins.  Co.  v.  Maguire,  1  Mo.  App.  223. 
BAND.C.P.-157  (2497) 
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IS  presumed  as  against  a  bona  fide  holder  for  value.^'*  But  a  space 
left  is  not  necessarily  a  blank,  and  gives  no  authority  to  add  the  words 
"or  his  order"  after  the  payee  s  name,^**  or  to  strike  out  such  words, 
and  insert  in  a  space  between  them  and  the  name  the  words  "or 
bearer."  **•  So,  where  a  note  is  altered  by  the  maker  from  f 8  to 
$80,  and  from  9  to  90  days,  by  additions  in  spaces  left  without  negli- 
fCence  by  an  accommodation  indorser  on  signing  the  note,  he  will 
be  discharged  even  at  suit  of  a  bona  fide  holder.^^^  So,  where  a 
note  was  delivered  with  an  agreement  that  the  place  of  payment 
should  be  left  blank,  and  it  was  afterwards  filled  by  the  holder,  the 
maker  was  discharged  from  all  liability,  even  to  a  bona  fide  pur- 
chaser.^®® And  where  one  signs  his  name  on  a  blank  paper  for 
the  purpose  of  having  his  signature  identified,  and  a  note  is  after- 
wards printed  over  it,  it  will  be  a  forgery  and  create  no  liability  by 
estoppel.^®*  But  where  the  payee  indorses  a  check  in  blank,  and 
delivers  it  to  a  clerk  to  make  a  deposit,  and  the  clerk  fills  in  the  in- 
dorsement and  transfers  the  check  and  misappropriates  the  proceeds, 
the  purchaser  will  be  protected.^®"  If  a  blank  left  for  a  particular 
purpose  is  fraudulently  filled  up  in  a  different  manner,  it  will  be  a 
forgery;  ^^^  although  it  was  given  to  a  clerk  for  a  special  purpose, 
and  appropriated  by  him  to  his  own  use,  without  authority,  in  pay- 
ment of  salary  actually  due  him.^®*  So,  where  a  note  is  indorsed 
in  blank  in  England  to  a  French  indorsee,  and  is  filled  up  by  him 
specially  with  date,  consideration,  etc.,  to  make  it  conform  to  the 

«»*  See  §§  70,  181,  et  seq.,  supra. 

28 B  Bruce  v.  Westcott,  3  Barb.  (N.  Y.)  374;  or  to  add  "or  bearer,"  or  a  place 
et  payment,  Simmons  v.  Atkinson,  09  Miss.  802,  12  South.  2(53. 

2»«  The  alteration  being  made  by  a  clerk  who  broke  open  the  letter  given  him 
to  maU.    Belknap  v.  Bank,  100  Mass.  376. 

«»7  Leas  T.  Walls,  101  Pa.  St.  57;  Fordyce  v.  Kosminski,  49  Ark.  40,  3  S. 
W.  892;  Burrows  v.  Klunk,  70  Md.  451.  17  Atl.  378.  And  see  §§  182,  187, 
supra. 

288  Charlton  v.  Reed.  61  Iowa.  166,  16  N.  W.  64. 

^8»  Caulkius  v.  Whisler,  29  Iowa,  495.  But  see  McDonald  v.  Bank,  27  Iowa, 
319. 

*»o  People  V.  Bank,  75  X.  Y.  547. 

*»i  State  V.  Kroeger.  47  Mo.  552. 

2»2  Reg.  V.  Wilson,  2  Car.  &  K.  527;    Flower  v.  Shaw,  Id.  703, 
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laws  of  France,  it  will  be  rendered  void.***  In  like  manner,  a  blank 
left  for  the  payee's  name  gives  no  authority  to  change  the  date;*'* 
nor  a  blank  for  time  and  place  of  payment,**^*  or  for  the  amount,**' 
to  add  an  interest  clause.  If  the  date  is  left  blank,  it  authorizes  the 
insertion  of  a  true  date,  but  not  a  false  one,  as  between  the  original 
parties.**' 

§  1769.    If  a  bill  is  accepted  with  the  payee's  name  blank, 

a  bona  fide  holder  may  fill  the  blank  with  his  own  name.***  So, 
authority  to  add  another  surety  will  be  implied  by  a  blank  left  for 
it.***  So,  the  drawers  name  may  be  added  to  a  bill  accepted  with  a 
blank  for  the  drawer,  even  after  the  acceptor's  death.***  So,  author- 
ity is  implied  to  fill  a  blank  left  for  the  time  of  payment,**^  or  to 
add  a  place  of  payment  in  a  blank  after  the  word  "at."  ***  And,  al- 
though the  word  is  part  of  the  printed  form,  such  insertion  by  the 
maker  will  not  discharge  an  accommodation  indorser  who  had  already 
signed.***  But  where  the  name  of  a  bank  is  inserted  after  the  word 
"at,"  making  the  note  negotiable  by  statute,  it  has  been  held  to  dis- 
charge other  parties.***    If  a  blank  is  left  for  the  rate  of  interest,  it 

2»s  Hlrschfeld  v.  Smith,  L.  R.  1  C.  P.  340.  As  to  fiUing  blank  Indorsements 
in  general,  see  |§  188,  708,  supra. 

«•*  Bland  v.  O'Hagan,  64  N.  C.  471. 

2»6  McGrath  v.  Clark,  56  N.  Y.  34. 

*»•  Franklin  Life  Ins.  Ck).  v.  Courtney,  60  Ind.  134. 

2»7  Overton  v.  Matthews,  35  Ark.  146. 

2»8  Byles,  BiUfi,  327;  Chit  BHls,  212;  Attwood  v.  Griffin,  Ryan  &  M.  425; 
Thompson  v.  Rathbun,  18  Or.  202,  22  Pac.  837.    And  see  §  185,  supra. 

«9»  Bank  of  Commonwealth  v.  McChord,  4  Dana  (Ky.)  191. 

800  Carter  t.  White,  25  Ch.  Div.  666. 

301  Wilson  y.  Henderson,  9  Smedes  &  M.  (Miss.)  375.    But  not  to  add  '*on 

demand"  to  the  words  " after  date,"  Farmers'  Nat  Bank  v.  Thomas,  79 

Hun,  505,  29  N.  Y.  Supp.  837;   although  he  might  fill  In  the  number  "in 

months";  Lowden  y.  Bank,  38  Kan.  533,  16  Pac.  748.    And  see  $  186,  supra. 

»02  Cason  v.  Bank,  97  Ky.  487,  31  S.  W.  40;  although  not  origlnaUy  so  in- 
tended, Kitchen  v.  Phice,  41  Barb.  (N.  Y.)  405;  Redlich  v.  Doll,  54  N.  Y.  237. 
Especially  where  a  space  was  negligently  left  blank  after  the  printed  words 

"payable  at  the  bank  of ,"  Winter  y.  Pool,  lOi  Ala.  580,  16  South.  543; 

or  where  the  consent  of  one  maker  was  obtained,  and  the  action  was  brought 
by  a  bona  fide  holder.  Canon  y.  Grigsby,  110  111.  IT)!.  5  N.  E.  362.  But  see 
contra,  Owin  y.  Anderson,  91  Ga.  827,  18  S.  E.  43.    And  see  S  186,  supra. 

SOS  Wessell  y.  Glenn,  108  Pa.  St  105. 

•04  Cronkhite  y.  Nebeker,  81  Ind.  319. 
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may  be  filled  without  avoiding  the  note,'®*  especially  where  the  blank 
has  been  negligently  left.'®*  And  even  the  insertion  of  a  high  rate 
of  interest  in  such  blank  will  not  render  it  void  in  the  hands  of  a 
bona  fide  holder.'®^  But  where  a  rate  of  interest  is  inserted,  which 
is  the  maximum  rate  allowed  by  law  in  case  of  special  agreement,  it 
has  been  held  to  discharge  an  accommodation  indorser  not  consent- 
ing to  it.'°* 

Blank  Left  by  Nefclif^ence. 

§  1770.  Where  a  blank  space  is  left  by  the  negligence  of  the  par- 
ties signing,  and  a  subsequent  holder  is  thereby  enabled  to  raise  the 
amount,  the  party  guilty  of  the  negligence  is  held,  by  earlier  English 
cases  at  least,  to  be  estopped  from  setting  up  the  alteration  in  his 
discharge. '^^^  And  this  rule  has  been  followed  in  some  American 
cases,^^®  but  seems  to  be  now  abandoned  or  materially  qualified,  both 
here  and  in  England.^^^    Where  a  bank  certifies  a  check  which  has 

«06  Fisher  v.  Dennis,  6  Cal.  577, 

806  Blakey  v.  Johnson,  13  Bush  (Ky.)  197.  But  see,  contra,  where  It  was 
inserted  In  spaces  left  In  the  printed  blank  against  the  express  agreement  of 
the  parties.  Washington  Sav.  Bank  v.  Ecky,  51  Mo.  272.  So,  although  writ- 
ten in  a  note  "with  per  cent.,**  and  in  pursuance  of  the  original  agree- 
ment, and  made  by  the  plaintiff *s  agent  on  representation  to  him  at  the  time 
of  sale.  Woodworth  v.  Anderson,  63  Iowa,  503,  19  N.  W.  296.  And  see  §§ 
186,  1756,  supra. 

807  Rainbolt  v.  Eddy,  34  Iowa,  440.  But,  If  the  rate  inserted  exceeds  the 
legal  rate,  only  the  latter  can  be  recovered.  Patton  v.  Shanklln,  14  B.  Mon. 
(Ky.)  15. 

808  Weyerhauser  v.  Dun,  100  N.  Y.  150,  2  N.  E.  274,  reversing  16  N.  Y.  Wkly. 
Dig.  412. 

809  Byles,  Bills,  328;  Benj.  Chalm.  Dig.  art.  237;  2  Daniel,  Neg.  Inst.  416; 
1  Edw.  Bills  &  N.  §  264;  Pagan  v.  Wylie.  1  Ross,  Lead.  Cas.  194.  So,  where 
the  negligence  is  that  of  the  drawer's  agent.  Young  v.  Grote,  4  Bing.  253;  or 
where  the  blank  is  left  by  the  fraud  of  the  clerk  who  drew  the  paper,  and 
overlooked  by  the  negligence  of  the  drawer,  Ilalifax  Union  v.  Wheelwright, 
L.  R.  10  Exch.  183. 

810  Garrard  v.  Haddan,  67  Pa.  St.  82;  Brown  v.  Reed,  79  Pa.  St.  370;  Isnard 
V.  Torres,  10  La.  Ann.  103;  Yocum  v.  Smith.  63  111.  321.     And  see  §  1782,  Infra. 

811  See  §  187,  supra;  Greenfield  Sav.  Bank  v.  Stowell,  123  Mass.  196,  Gray, 
C.  J.,  saying  In  this  case:  "That  the  signer  of  a  note  complete  upon  its  face, 
and  not  Intrusted  by  him  to  any  person  for  the  purpose  of  being  flUed  up  or 
added  to,  but  afterwards  altered,  without  bis  authority  or  assent,  by  the  In- 
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been  so  drawn  as  to  make  it  easy  to  raise  the  amount  without  the 
alteration  being  perceived,  it  has  been  held,  in  like  manner,  to  be 
estopped  from  setting  up  such  alteration.*"  In  such  cases,  the  fact 
of  negligence  is  a  question  for  the  jury.'"  Thus,  it  has  been  held 
in  England  that  an  acceptor  will  be  liable  to  a  bona  fide  holder  for 
accepting  a  bill  with  the  amount  left  blank  and  only  designated  in 
the  margin  by  figures,  the  figures  having  been  altered,  and  the  blank 
fraudulently  filled  with  a  greater  amount  than  w'as  agreed  on.*^* 
And  where  a  maker  is  negligent  in  signing  the  note,  and  it  is  fraud- 
ulently altered  by  raising  the  amount,  he  cannot  hold  his  agent  for 
the  misconduct  of  a  subagent,  who  drew  the  note  with  such  blanks, 
and  afterwards  altered  and  misappropriated  it.'^* 

Consent,  by  Whom  Oiven. 

§  1771.  The  consent  of  a  party  will  sometimes  be  implied  from 
the  consent  or  other  action  of  an  agent.  Thus,  where  a  bill  is  dated 
by  mistake  in  a  wrong  year,  and  the  mistake  is  corrected  by  the 
agent  of  the  drawer  and  acceptor,  although  without  their  knowledge, 
it  will  not  discharge  the  bill.*^®  But  an  agent  appointed  to  sell 
goods  and  take  a  note  has  no  authority  to  alter  the  terms  of  the 
note  taken,  and  such  alteration  by  him  will  be  regarded  as  the  act  of 
a  stranger,  and  will  not  discharge  the  note  as  originally  drawn.*^^ 

sertion  of  additional  words  in  blanlk  spaces  therein,  sliould  be  held  to  have  con- 
tracted with  every  subsequent  innocent  holder  who  may  be  thereby  defrauded, 
and  to  be  held  liable  to  him  in  an  action  on  the  note  in  its  altered  form,  Is  un- 
supported by  any  English  decision  of  which  we  are  aware,  and  appears  to  us 
to  be  inconsistent  with  the  weight  of  American  authority,  and  unfounded  in 
principle."  So,  Knoxville  Nat.  Bank  y.  Clark,  51  Iowa,  2(M,  1  N.  W.  401;  Ab- 
bott V.  Rose,  02  Me.  194:  Exchange  Nat.  Bank  of  Spokane  v.  Bank  of  Little 
Rock,  7  C.  C.  A.  Ill,  58  Fed.  140,  22  Lawy.  Rep.  Ann.  6SG,  note;  Burrows  v. 
Klunk,  70  Md.  451,  17  Atl.  378.     And  see  §§  182,  1768,  supra. 

312  Helwege  v.  Bank,  28  La.  Ann.  520. 

«i8  Brown  v.  Reed,  79  Pa.  St.  370. 

814  Garrard  v.  Lewis,  10  Q.  B.  Div.  30. 

315  The  note  being  so  drawn,  and  afterwards  altered  by  the  subagent.  Whit- 
more  V.  Wilks,  3  Car.  &  P.  364. 

«ie  Byles,  Bills,  327;  Chit.  Bills,  212;  Brutt  v.  Picard,  Ryan  &  M.  37;  or  by 
the  agent  of  the  maker,  Van  Brunt  v.  Eoff,  35  Barb.  (N.  Y.)  501. 

817  Bigelow  v.  Stilphens,  35  Vt.  521. 
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Where  a  check  is  drawn  and  left  by  the  drawer  with  his  foreman  to 
pay  wages,  he  is  not  authorized  to  alter  it,  and  if  he  makes  a  material 
alteration,  and  obtains  the  money  from  the  bank,  the  drawer  will 
not  be  liable  to  the  bank  for  the  amount  paid.^^' 

If  a  note  is  altered  by  the  direction  of  one  maker  without  the  con- 
sent of  his  co-maker,  the  latter  will  be  discharged.'^*  But  if  one 
obligor  of  a  bond  places  it  in  the  hands  of  his  co-obligor,  and  the  lat- 
ter erases  one  of  the  signatures  before  delivering  the  bond,  his  author- 
ity as  agent,  and  the  consequent  consent  of  his  co-obligors,  will  be 
presumed.'*®  The  consent  of  one  will  be  binding  upon  the  other, 
where  the  indorsement  is  altered  by  the  maker,  and  the  maker  and 
indorser  are  partners.'*^  But  an  accommodation  maker  is  not  bound 
by  an  alteration  made  by  the  payee  before  the  note  is  discounted."*-* 
So,  the  drawer's  consent  to  an  alteration  will  not  bind  the  acceptor.^*' 
And  an  accommodation  acceptor  will  be  discharged  by  an  alteration 
made  by  the  drawer  before  discounting  the  bill.'** 

§  1772.    The  consent  of  a  maker  to  the  alteration  of  a  note 

will  not  bind  other  parties.'*'  If  it  is  made  by  the  maker  or  principal 
debtor,  without  the  surety's  consent,  it  will  discharge  the  latter.'"' 

«i8  Crawford  v.  Bank,  49  N.  Y.  Super.  Ct.  OS. 

«i»PerrlDg  v.  Hone,  2  Car.  &  P.  401,  4  Bing.'28;  Biery  v.  Haines,  5  Whart. 
(Pa.)  563;  Draper  v.  Wood,  112  Mass.  315;  Fay  v.  Smith,  1  Allen  (Mass.)  477; 
Broughton  v.  Fuller,  9  Vt.  373;  Horn  v.  Bank.  32  Kan.  518,  4  Pac.  1022;  Bell 
V.  Mahin,  69  Iowa,  408,  29  N.  W.  331;  Flanigan  y.  Phelps,  42  Minn.  186,  43 
N.  W.  1113.  Although  made  in  the  presence  of  one  maker,  who  said  he  had 
authority  from  the  other.  McVey  v.  Ely,  5  Lea  (Tenn.)  4(38.  The  consent  of 
one  partner  will,  however,  bind  his  copartner  as  to  partnership  paper.  Mace 
V.  Heath,  30  Neb.  620,  46  N.  W.  918. 

»2o  Wihnlngton  &  W.  R.  Co.  v.  Kitchin,  91  N.  C.  39. 

•21  Pahlman  v.  Taylor,  75  lU.  629.  So,  where  the  makers  are  partners,  and 
one  consents,  although  the  note  is  executed  in  their  individual  names,  but  the 
consideration  was  received  by  the  firm.     Taylor  v.  Taylor,  12  Lea  (Tenn.)  714. 

822  Fraker  v.  Cullum,  21  Kan.  555. 

828  Chit.  Bills,  216;  Cardwell  v.  Martin,  9  East,  190;  or  a  bank  certifyiug  a 
check  drawn  on  it,  Abrams  v.  Bank,  31  La,  Ann.  61. 

824  Calvert  v.  Roberts,  3  Camp.  343.  Although  it  would  be  otherwise  if  the 
drawer  had  received  a  general  authority  from  the  acceptor.  Johnson  v.  Gibb. 
2  Chit.  123. 

825  Craighead  v.  McI>oney,  99  Pa.  211. 

•26  Wood  V.  Steele,  6  Wall.  80;   Franklin  Life  Ins.  Co.  v.  Courtney,  60  Ind. 
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And  the  fact  that  the  surety  allowed  the  principal  to  take  the  note 
for  the  purpose  of  having  it  discounted  is  no  authority  for  an  alter- 
ation.'*^ But  the  surety's  estate  will  be  bound  by  the  consent  of  his 
administrator,  although  such  administrator  is  also  the  principal 
maker.'*®  If  the  alteration  is  made  by  consent  of  the  drawer  and 
acceptor  after  indorsement,  the  indorser  will  be  discharged.'*®  So, 
an  indorser  is  not  bound  by  consent  given  by  the  maker."®  And  an 
alteration  made  by  the  maker  will  discharge  an  accommodation  in- 
dorser,"^ especially  where  it  is  fraudulently  made."*  And  no  au- 
thority to  alter  the  amount  of  a  note  after  its  execution  by  an  accom- 
modation indorser  will  be  implied  from  the  previous  indorsement 

134;  Schnewind  y.  Hacket,  54  Ind.  248;  Britton  v.  Dierker,  46  Mo.  591;  Marsh 
V.  Griffin,  42  Iowa,  403;    Neff  v.  Horner,  G3  Pa.  St.  327;    Brown  v.   Reed, 

79  Pa.  St.  370;  Brown  y.  Straw,  6  Neb.  536;  Goodman  v.  Eastman,  4 
N.  H.  455;  Haines  v.  Dennett,  11  N.  H.  180;  Glover  v.  Bobbins,  49  Ala.  219; 
Cobum  V.  Webb,  56  Ind.  96;  Benedict  v.  Miner,  58  lU.  19;  Hanson  v.  Crawley, 
41  Ga.  303;  Crockett  v.  Thomason,  5  Sneed  (Tenn.)  342;  Hill  v.  O'Neill,  101 
Ga.  832,  28  S.  E.  996;  Thompson  v.  Massie,  41  Ohio  St.  ;i07;  Sanders  v.  Bag- 
well, 32  S.  C.  238,  10  S.  E.  946;  Id.,  37  S.  C.  145,  15  S.  E.  714,  and  16  S.  E. 
770.  And  the  holder  cannot  afterwards  strike  out  the  alteration  and  revive  the 
surety's  liability.  Fulmer  v.  Seitz,  68  Pa.  St.  237.  But  an  immaterial  alter- 
ation  by  the  principal  wiU  not  discharge  the  surety.  Keene*s  Adm*r  v.  MiUer 
(Ky.)  4.->  S.  W.  1041. 

3  27  Agawam  Bank  v.  Sears,  4  Gray  (Mass.)  95;  Blakey  v.  Johnson,  13  Bush 
(Ky.)  197.  But  see,  contra,  where  the  alteration  was  merely  the  signature  of 
an  additional  surety.  Ward  v.  Haokett,  30  Minn.  150,  14  N.  W.  578.  And  see 
Bingham  v.  Reddy,  5  Ben.  266,  Fed.  Cas.  No.  1,414. 

»2S  Voiles  V.  Green,  43  Ind.  374. 

«2*  Chit.  BUls,  215;  Outhwaite  v.  Luntley,  4  Camp.  179. 

880  Stephens  v.  Graham,  7  Serg.  &  R.  (Pa.)  505. 

831  Aldrlch  V.  Smith,  37  Mich.  4<»8;  Weyerhauser  v.  Dun,  100  N.  T.  150,  2 
N.  E.  274,  reversing  16  N.Y.Wkly.  Dig.  412;  Stoddard  v.  Penniman,  108  Mass. 
366;   Bank  of  Ohio  VaUey  v.  Lock  wood,  13  W.  Va.  392;    Batchelder  v.  White, 

80  Va.  103;  McMillan  v.  Hefferlin,  18  Mont.  385,  45  Pac.  548;  Farmers'  & 
Merchants'  Nat.  Bank  v.  Novich,  89  Tex.  381,  34  S.  W.  914.  Although  altered 
before  the  maker  signed  or  delivered  it,  Halcrow  v.  Kelly,  28  U.  C.  C.  P.  551; 
Woodworth  v.  Bank,  19  Johns.  (N.  Y.)  391,  reversing  18  Johns.  (X.  Y.)  315;  or 
procured  it  to  be  discounted,  Sturges  v.  Williams,  9  Ohio  St.  443;  Waterman 
V.  Vose,  43  Me.  504. 

882  Trigg  V.  Taylor,  27  Mo.  245. 
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by  him  of  a  series  of  renewal  notes.*'*  But,  if  an  accommodation  in- 
•  dorser  leaves  a  blank  which  is  filled  by  the  maker  or  acceptor,  he  will 
..not  be  discharged  by  the  alteration.'** 


Alteration  under  Stamp  Act. 

§  1773.  Where  a  bill  or  note  is  complete,  an  alteration  is  consid- 
ered to  be  a  fresh  drawing  under  the  British  stamp  act;  and  it  is 
therefore  void  without  a  fresh  stamp,  although  not  previously  nego- 
tiated.^'*^ This  has  been  held  also  in  the  case  of  an  additional  signa- 
ture, unless  originally  intended  by  the  parties."®  So,  a  new  stamp 
is  required  by  an  alteration  in  the  date  of  a  bill,"^  or  in  the  time 
of  payment,"'  or  in  making  a  particular  statement  of  the  considera- 
tion."* On  the  contrary,  an  alteration  of  the  terms  of  the  bill  in 
the  acceptance  has  been  held  not  to  require  a  new  stamp.'*®  So,  the 
filling  of  a  blank  left  for  the  payee's  name;  '*^  or  the  insertion  of  the 
words  *'or  order,"  which  had  been  omitted  by  mistake;  '**  or  an  alter- 
ation of  the  date  at  the  drawer's  request  before  acceptance;'*'   or 

833  ^tna  Nat.  Bank  v.  Wiuchester,  43  Conn.  391. 

334  Kitchen  v.  Place,  41  Barb.  (N.  Y.)  465;  Hepler  v.  Bank,  97  Pa.  St  420; 
Rogers  v.  Poston,  1  Mete.  (Ky.)  (V43. 

336  Bowman  v.  Nicbol,  5  Term  R.  537;  Bathe  v.  Taylor,  15  East,  412.  E.  g. 
after  indorsement.    Johnson  v.  Duke  of  Marlborough,  2  Starkle,  313. 

836  Clark  V.  Blackstock,  Holt,  474;   Ex  parte  White,  2  Deac.  &  C.  334. 

887  Byles,  Bills,  32G;  Outhwaite  v.  Luntley,  4  Camp.  179;  Walton  v.  Hast- 
ings, Id.  223;  Cordwell  v.  Martin,  1  Camp.  79;  Bathe  v.  Taylor,  15  East.  412. 
Although  the  bill  had  not  been  negotiated,  Cordwell  v.  Martin,  9  East,  190. 

888  Wilson  V.  Justice,  Peake,  Add.  Cas.  96.  And  if  changed  before  negotia- 
tion by  consent  of  the  acceptor,  and  before  negotiation,  from  21  to  51,  and  re- 
stored to  21  days  after  date,  and  date  advanced  12  days,  each  change  requires 
a  new  stamp.    Bowman  v.  Nichol,  5  Term  R.  537. 

330  Hamelin  v.  Bnick,  9  Q.  B.  306;  Knill  v.  Williams,  10  East,  431.  But 
see,  contra,  if  made  before  the  last  maker  signs,  Wright  v.  Inshaw,  1  Dowl. 
(N.  S.)  802. 

840  Chit.  Bills,  216;    Stevens  v.  Lloyd,  Moody  &  M.  292. 

841  Attwood  V.  Griffin,  Ryan  &  M.  425,  2  Car.  &  P.  368. 

842  Byrom  v.  Thompson,  11  Adol.  &  E.  31;    Kershaw  v.  Cox,  3  Bsp.  246. 

343  Chit.  Bills,  212;  Peacock  v.  Murrell,  2  Starkle,  558;  Upstone  v.  Mar- 
chant,  2  Barn.  &  C.  10;  Brutt  v.  Plcard,  Ryan  &  M.  37;  Downes  v.  Richard- 
son, 5  Barn.  &  Aid.  674. 
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a  change  in  the  time  of  payment  by  which  it  is  accelerated^**  or 
postponed;  ***  or  a  memorandum  as  to  the  place  of  payment.'** 


Ratification  and  Waiver. 

§  1774.  The  consent  of  a  party  to  an  alteration  may  be  given  long 
after,'*^  and  it  may  be  implied  from  a  subsequent  promise  amounting 
to  a  ratification;'**  and  such  subsequent  consent  on  the  part  of  a 
surety  will  not  require  a  fresh  consideration.*  If  an  accommodation 
indorser  takes  up  a  draft  after  its  alteration  by  the  drawer,  and  re-  • 
issues  it  for  money  lent  him,  he  will  be  liable  as  though  he  had  orig- 
inally consented.***  And  silence  on  the  indorser's  part  on  receiv- 
ing notice  of  protest,  payment  of  other  similar  notes,  and  suffering  the 
suit  on  the  note  to  go  by  default,  until  after  the  maker  had  absconded, 
are  all  admissible  as  evidence  of  ratification.***  So,  too,  if  a  party, 
with  knowledge  of  the  alteration,  afterwards  agrees  to  extend  the 
time  for  payment,**^  or  makes  a  payment  on  account  of  principal  *** 
or  interest.***  But  a  payment  of  interest,  to  amount  to  a  fresh  ac- 
knowledgment of  the  debt,  must  be  sufficiently  exact  to  enable  the 
jury  to  ascertain  the  precise  amount  of  the  debt  admitted.***  If  the 
alteration  increases  the  rate  of  interest,  and  the  surety  pays  such  in- 
creased rate  after  learning  of  the  alteration,  it  will  be  a  consent  on 

»**  Tarleton  v.  .Shlngler,  7  C.  B.  812. 

84tt  Kennerly  v.  Nash,  1  Starkie,  452;    Leykariff  v.  Ashford,  12  Moore,  281. 
846  Chit.  BiUs,  214;   Jacob  v.  Hart,  6  Maule  &  S.  142;    Stevens  v.  Lloyd, 
Moody  &  M.  292. 
84T  WUlard  v.  Clarke,  7  Mete.  (Mass.)  435. 

848  Powers  V.  Nash,  37  Me.  322;  National  State  Bank  of  Troy  v.  Rising,  4 
Hun  (N.  y.)  793;  Humphreys  v.  GulUow,  13  N.  H.  385;  Stewart  v.  Bank,  40 
Mich.  348.  And  he  cannot  rescind  the  note  and  retain  the  consideration.  Sin- 
gleton V.  McQuerry,  85  Ky.  41,  2  S.  W.  652.  And,  if  he  afterwards  knowingly 
receives  the  goods  purchased  with  the  note,  it  will  be  a  waiver  even  of  the  de- 
fense of  forgery.    Union  Bank  v.  Middlebrook,  33  Conn.  95. 

•  Pelton  V.  Prescott,  13  Iowa,  567. 

849  Ward  V.  Allen,  2  Mete.  (Mass.)  53. 

880  Weed  v.  Carpenter,  10  Wend.  (N.  Y.)  403.  # 

851  BeU  V.  Mahin,  60  Iowa,  408,  20  N.  W.  331. 

802  Evans  v.  Foreman,  60  Mo.  449. 

808  Cariss  v.  Tattersall,  2  Man.  &  G.  890. 

884  Chit.  BiUs,  220;   Green  v.  Davics,  4  Barn.  &  C.  235,  6  Dowl.  &  R.  306. 
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his  part."**  And  even  payment,  made  on  a  note  which  is  known  to 
be  forged,  will  be  a  ratification  of  the  forgery,  or  an  admission  of  the 
signature  as  genuine.' °* 


Waiver  by  Acknowledgment — Promise. 

§  1775.  An  acknowledgment  of  responsibility  for  a  forged  accept- 
ance is  a  waivei:,  if  made  with  knowledge  of  the  forgery  '*^  and  with 
the  intention  of  being  bound  by  it.**^*  And  the  ratification  may 
be  a  verbal  one.'°®  And  it  may  be  shown  by  the  giving  of  a  renewal 
with  knowledge  of  the  alteration; '®®  or  requesting  an  extension;  '•* 
or  by  the  taking  of  an  indemnity  bond;  ^'*  or  by  a  promise  of  pay- 
ment with  full  knowledge  of  an  alteration  or  forgery.'*'  So,  where 
an  agent  intrusted  with  a  note  altered  it  to  a  bill  of  exchange,  and 

865  Prouty  y.  Wilson,  123  Mass.  297. 

866  Crout  V.  De  Wolf,  1  R.  I.  393. 

357  Kx  parte  Edwards,  2  Mont.  D.  &  D.  241;  Greenfield  Bank  v.  Crafts,  4 
AUen  (Mass.)  447;  Forsythe  v.  Bonta,  5  Bush  (Ky.)  547.  So,  the  maker  of  a 
note,  telling  the  purchaser  that  it  was  all  right,  Harrison  v.  Luce,  64  Ark.  ,">83, 
43  S.  W.  970;  or  acknowledging  a  sealed  note  after  alteration.  Wester  v. 
Bailey,  118  N.  0.  193,  24  S.  E.  9;  or  acquiescing  In  the  alteration,  Canon  v. 
Grigsby,  116  111.  151,  5  N.  E.  362.  But  mere  silence  on  receiving  notice  of 
protest  is  not  enough.  Greenfield  Bank  y.  Crafts,  supra.  Nor  failure  of  a 
bank  to  recognize  a  bank  note  as  foi-ged  on  its  first  presentation.  Salem  Bank 
V.  Gloucester  Bank,  17  Mass.  1.  Although  it  is  otherwise,  If  the  bank  is  guilty 
of  laches.  United  States  Bank  v.  Bank  of  Georgia,  10  Wheat.  333.  Although 
It  has  been  said  that  a  forgery  cannot  be  '"ratified."  Brook  v.  Hook,  L.  R.  6 
Bxch.  80.  And  see  Williams  v.  Bayley,  L.  R.  1  H.  L.  200;  Shisler  v,  Vandike, 
92  Pa.  St.  447;  Wilson  v.  Hayes,  40  Minn.  531,  42  N.  W.  467. 

858  Wellington  v.  Jackson,  121  Mass.  157. 

85»  Howard  v.  Duncan,  3  Lans.  (N.  Y.)  174. 

seo  Bradford  Nat.  Bank  v.  Taylor,  75  Hun,  297,  27  N.  Y.  Supp.  96.  But  not 
the  offer  of  a  conditional  renewal,  which  was  refused.  McDaniel  v.  Whit- 
sett,  96  Tenn.  10,  33  S.  W.  567. 

861  Bell  V.  Mahin.  69  Iowa,  409,  29  X.  W.  331. 

««2  Although  admissions  of  liability  after  maturity  are  not  sufficient  Wood- 
ruff V.  Munroe,  33  Md.  146.  Nor  a  mortgage  by  the  principal  to  the  surety 
which  was  not  delivered  nor  known  to  the  surety,  but  recited  the  alteration 
in  the  note.     Benedict  v.  Miner,  58  lU.  19. 

8«3  Goodspeed  v.  Cutler,  75  111.  534;  Prltchard  v.  Smith,  77  Ga.  463.  But 
It  must  be  made  with  full  knowledge,  Gleason  y.  Henry,  71  111.  109;  Westloh 
V.  Brown,  43  U.  C.  Q.  B.  402;  and  upon  new  consideration,  Warren  v.  Fanfs 
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Ch.  44)  WHAT  IS    NOT   A   WAIVER.  §    1776 

the  principal  afterwards  examined  it  and  said  the  agent  was  pri- 
marily liable,  but  made  no  other  objection,  it  was  held  to  be  a  rati- 
fication.*** And  a  new  note,  given  in  compromise  of  one  alleged  to 
be  forged,  is  a  waiver,  and  will  bar  the  maker  from  setting  up  the 
originalforgery.***  And  a  maker  is  liable  who  signs  after  the  forged 
signature  of  a  co-maker,  although  such  forgei'y  was  not  known  to  him 
or  the  holder.* •• 

In  like  manner,  where  the  teller  of  a  bank  declares  a  certified  draft 
to  be  good,  after  notice  of  its  miscarriage  and  stoppage  of  payment, 
and  in  disregard  of  the  bank  custom  to  look  at  the  drawer^s  account 
before  certifying,  it  wiU  be  a  waiver  of  a  previous  alteration  raising 
the  amount  of  the  draft.'*^  So,  a  telegram  by  the  drawee,  directing 
the  drawer  to  "make  drafts  payable  through  clearing  house,"  renders 
him  liable,  if  the  drafts  are  changed  to  that  effect  after  being  drawn, 
and  are  discounted  on  the  faith  of  the  telegram.'** 

What  is  not  a  Waiver. 

§  1776.  An  alteration  is  not  waived  or  consented  to  by  the  giving 
of  a  note  without  knowledge  of  the  alteration;  '*•  nor  by  trying  to 
arrange  with  the  holder  for  payment  in  future;  *^®  nor  by  a  letter  com- 
plaining of  the  alteration,  and  stating  that  he  had  been  prejiared  to 
pay,  and  the  plaintiff  might  have  the  money  by  calling  at  the  house;  *^* 
nor  by  writing  a  waiver  of  protest  over  a  forged  indorsement  with  no 
intention  of  admitting  the  indorsement;  *^^  nor  by  rewriting  penciled 

Trustee,  79  Ky.  1;  Workman  v.  Wright,  33  Ohio  St  405;  and  must  be  in 
writing.  Smith  y.  Tramel,  68  Iowa,  488,  27  X.  W.  471. 

•e*  Ward  v.  WiUiams,  26  111.  447. 

••B  Grant  v.  Chambers,  30  N.  J.  Law,  323. 

•••  Hunter  v.  Fitzmaurlce,  102  Ind.  440,  2  X.  E.  127.  Although  the  prior 
signers  were  principals,  and  the  last  a  mere  surotj'.  Chase  v.  Hathorn,  61  Me. 
505,  following  York  Co.  Mut.  Fire  Ins.  Co.  v.  Brooks,  51  Me.  506. 

»«T  Clews  v.  Bank,  105  N.  Y.  308,  11  X.  E.  814.  So,  an  acceptance  for  the 
drawer's  honor,  relied  on  by  a  purchaser,  estops  the  acceptor  from  setting  up 
the  forgery  of  the  drawer's  name.     Phillips  y.  Im  Thurn,  L.  R.  1  C.  P.  463. 

••«  Louisiana  Xat.  Bank  of  Xew  Orleans  v.  Schuchardt,  15  Hun  (N.  Y.)  40r». 

se^Byles,  Bills,  328;  Bell  y.  Gardiner,  4  Man.  &  G.  11;  means  of  knowl- 
edge not  being  equivalent  to  knowledge. 

STO  McMillan  v.  HefferUn,  18  Mont.  385,  45  Pac.  548. 

•Ti  Chit  Bills,  210;  Calvert  v.  Baker,  4  Mees.  &  W.  417. 

•TS  Robinson  v.  Barnett,  18  Fla.  602.    But  see,  contra,  as  to  an  alteration  and 
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§  1777  DEFENSE — ALTERATION  AND  FORGERY.         (Ch.  44 

words  in  ink  without  noticing  the  alteration;  '^*  nor  by  saying  to  the 
purchaser,  when  he  bought  the  paper,  but  without  knowledge  of  an 
erasure  in  it,  that  he  had  no  defense;  '^^  nor  by  making  a  part  pay- 
ment without  knowledge  that  the  pai)er  had  been  altered.*^*  And, 
even  if  the  maker  pays  at  maturity  without  knowledge  of  the  forgery 
of  the  indorsement,  he  may  recover  from  the  party  receiving  the  pay- 
ment.^^®  And  a  waiver  by  part  payment,  made  by  one  of  two  ac- 
commodation makers,  will  not  bind  his  co-maker,  or  support  an  action 
for  contribution  against  him.''' 

Admissible  ag^ainst  Bona  Fide  Holder. 

§  1777.  The  alteration  or  forgery  of  a  bill  is  a  good  defense  against 
a  bona  fide  holder  for  value  before  maturity,  and  renders  the  bill 
void,  in  whosesoever  hands  it  may  be  found.''®    And  this  is  true,  al- 

subsequent  waiver  of  protest,  Montgomery  v.  Crossthwait,  90  Ala.  553,  8  South. 
4li8. 

37  3  Boalt  V.  Brown,  13  Ohio  St.  3(>4. 

37  4  Koons  V.  Davis,  84  Ind.  387. 

87  5  Benedict  v.  Miner,  58  lU.  19.  And  such  payment,  made  without  careful 
examination,  may  be  recovered  back.     Fraker  v.  Little,  24  Kan.  598. 

370  Carpenter  v.  Hank,  123  Mass.  66. 

87  7  Davis  V.  Bauer,  41  Ohio  St.  257. 

878  Byles,  Bills,  328;  Chit.  Bills,  200;  2  Daniel,  Neg.  Inst.  386;  2  Pars.  Notea 
&  B.  544;  Burchfleld  v.  Moore,  3  El.  &  Bl.  683;  Vance  v.  Lowther,  1  Exch. 
Div.  176;  Master  v.  Miller.  4  Term  R.  320,  2  H.  B.  110;  Outhwaite  v.  Luntley, 
4  Camp.  179;  Belkfiap  v.  Bank,  100  Mass.  376;  Mahaiwe  Bank  v.  DougUss, 
31  Conn.  170;  Bradley  v.  Mann,  37  Mich.  1;  Wait  v.  Pomeroy,  20  Mich.  425; 
Hunter  v.  Parsons,  22  Mich.  96;  Holmes  v.  Trumper,  Id.  427;  Burwell  v. 
Orr,  84  111.  465;  Auten  v.  Gruner,  90  111.  300;  Cojlier  v.  Waugh,  64  Ind.  456; 
Hort  V.  Oehler,  80  Ind.  83;  Cronkhite  v.  Nebeker,  81  Ind.  319;  Lisle  v.  Rogers, 
18  B.  Mon.  (Ky.)  528;  Laub  v.  Paine,  46  Iowa,  550;  Charlton  v.  Reed,  61  Iowa. 
im,  16  N.  W.  04;  Bruce  v.  Westcott,  3  Barb.  (N.  Y.)  374;  Sudler  v.  Collins, 
2  IlDUst.  (Del.)  538;  Washington  Sav.  Bank  v.  Ecky,  51  Mo.  272;  Trigg  v.  Tay- 
lor, 27  Mo.  245;  United  States  Bank  v.  Russell,  3  Yeates  (Pa.)  391;  Exchange 
Nat.  Bank  of  Spokane  v.  Bank  of  Little  Rock,  7  C.  C.  A.  Ill,  58  Fed.  140,  and 
22  Lawy.  Rep.  Ann.  6S<;,  note;  Hill  v.  O'Neill,  101  Ga,  832,  28  S.  E.  996;  Derr 
V.  Keaough,  90  Iowa,  397,  65  N.  W.  339;  Burrows  v.  Klunk,  70  Md.  451,  17 
Atl.  378;  Erickson  v.  Bank,  44  Neb.  622,  62  N.  W.  1078;  Mt.  Morris  Bank  v. 
Lawson,  10  Misc.  Rep.  359,  31  N.  Y.  Supp.  18;  Gettysburg  Nat.  Bank  v. 
Chlsolm,  109  Pa.  St.  564,  32  Atl.  730;  Stephens  v.  Davis,  85  Tenn.  271.  2 
S.  W.  382;    Farmers'  &  Merchants'  Nat.  Bank  v.  Novlch,  89  Tex.  381,  34  S. 
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Ch.  44)  ADMISSIBLE   AGAINST   BONA   FIDE   HOLDER.  §    1777 

though  the  alteration  could  not  have  been  detected.'*'*  So,  the  drawer 
of  a  bill,  which  is  afterwards  altered,  is  not  liable  to  an  accommoda- 
tion indorser,  who  takes  it  up  without  notice.^*®  In  like  manner,  a 
bona  fide  holder,  who  claims  title  under  a  forged  indorsement,  cannot 
hold  the  bill  against  the  rightful  owner  or  recover  upon  it  against 
other  parties.*'^  But  a  surety  cannot  set  up  as  against  a  bona  fide 
holder  that  he  has  been  induced  in  good  faith  to  sign  the  note  by 
the  forged  signature  of  a  pretended  co-surety.*'*  If  a  bank  note  is 
forged,  the  bank  will  not  be  liable  to  a  bona  fide  holder.***  So,  if 
school  bonds  are  fraudulently  issued  with  forged  signatures,  the 
school  district  will  not  be  liable.***  And  if  one  signs  a  contract  in 
such  manner  as  to  make  it  possible  to  alter  it  to  a  negotiable  note 
by  cutting  off  a  portion  of  it,  and  such  alteration  is  made,  he  will  not 
be  liable  even  to  a  bona  fide  holder,  where  he  has  been  guilty  of  no 
negligence.**'  So,  where  one  authorizes  another  to  indorse  in  his 
name  for  certain  purposes,  and  the  latter  fraudulently  indorses  the 
name  of  the  former  for  other  purposes,  it  will  be  a  good  defense  even 
against  a  bona  fide  holder,  who  knew  nothing  of  the  authority  or 
agreement.'** 

But  the  stamping  of  a  note  without  authority  after  its  execution 
will  not  affect  its  validitv  in  the  hands  of  a  bona  fide  holder.**^  So, 
even  an  alteration  in  the  number  of  a  negotiable  bond,  which  the 

W.  914;  Davis  v.  Henry,  13  Neb.  497,  14  N.  W.  523;  Overton  v.  Matthews, 
35  Ark.  14G;  Fordyce  v.  Kosmlnskl,  49  Ark.  40,  3  S.  W.  892.  As  to  the  effect 
of  blanks  left,  see  |  17G5,  supra. 

«T»  Wade  V.  WIthlngton,  1  AUen  (Mass.)  561. 

380  Fontaine  v.  Gunter,  31  Ala.  258. 

3S1  Esdalle  v.  Lanauze,  1  Younge  &  G.  Exch.  394;  Johnson  v.  Windle,  3 
Blng.  N.  G.  225,  3  Scott.  608;  Colson  v.  Arnot,  57  X.  Y.  253;  Palm  v.  Watt,  7 
Hun  (N.  Y.)  317;  Buckley  v.  Bank,  35  N.  J.  Law,  400;  Woodruff  v.  Munroe, 
33  Md.  146.    Unless  the  payee  Is  fictitious.    Kohn  v.  Watkins,  26  Kan.  691. 

»«2  Wayne  Agricultural  Co.  v.  Card  well,  73  Ind.  555;  Second  Nat  Bank  v. 
Hewitt,  59  N.  J.  Law,  57,  34  Atl.  988. 

388  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  1. 

38*  State  V.  School  Dlst  No.  9,  10  Neb.  544,  7  N.  W.  315. 

338  Scofield  V.  Ford,  56  Iowa,  370,  9  N.  W.  309. 

336  Hotchkiss  V.  English,  4  Hun  (N.  Y.)  369. 

337  Black  well  v.  Denle,  23  Iowa,  63.  Although  contrary  to  agreement.  An- 
derson V.  Starkweather,  28  Iowa,  409. 
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§   1779  DEFENSE ALTERATION    AND   FORGERY.  (Ch.  44 

law  did  not  require  to  be  numbered,  although  made  with  a  fraudulent 
purpose.*** 

Effect  of  Bestoration. 

§  1778.  But  if  a  bill  is  restored  to  its  original  form  after  being 
altered,  and  comes  into  the  hands  of  a  bona  Me  holder,  he  may  re- 
cover on  it,'*®  even  though  there  may  be  traces  of  the  alteration.*'* 
On  the  other  hand,  if  a  note  is  altered  by  the  maker  raising  the 
amount  after  an  acconmiodation  indorsement  and  without  the  in- 
dorser's  knowledge,  and  the  alteration  is  afterwards  discovered  by 
the  holder  and  the  original  amount  restored  with  the  indorser's  knowl- 
edge, the  indoiser  will  not  be  liable.*** 

Estoppel  by  Indorsement. 

§  1779.  It  has  been  held  that  one  who  indorses  a  bill  which  has 
been  altered  in  any  way  is  liable  to  subsequent  parties,  although  the 
cases  are  not  uniform  in  this  view.**^  An  indorsement  warrants  the 
genuineness  of  prior  signatures,  and  the  indorser  is  estopped  from 
setting  up  that  such  signature  is  a  forgery.**'  And  this  is  true  of  the 
blank  indorsement  of  a  check  for  the  purpose  of  deposit,  negligently 
left  upon  it  when  the  check  was  repudiated  and  returned,  and  after- 
wards transferred  with  it  to  a  bona  fide  holder.***    So,  of  a  second 

888  Com.  y.  Emigrant  Industrial  Sav.  Bank,  98  Mass.  12;  Suffell  y.  Bank, 
7  Q.  B.  Dlv.  270. 

889  Benj.  Chalm.  Dig.  art.  248;  Kountz  v.  Kennedy,  63  Pa.  St  187.  Espe- 
cially where  the  alteration  was  an  hnmaterial  addition.  Whitmore  v.  Nicker- 
son,  125  Mass.  496. 

8»o  Shepard  y.  Whetstone,  51  Iowa,  457,  1  N.  W.  753. 

881  Citizens'  Nat.  Baok  v.  Richmond,  121  Mass.  110. 

882  Archer  v.  Ward,  9  Grat.  (Va.)  622.    And  see  §  752  et  seq.,  supra. 

808  Cabot  Bank  v.  Morton,  4  Gray  (Mass.)  156;  Burgess  y.  Bank,  4  Bush 
(Ky.)  600;  or  that  the  paper  has  been  altered,  Rapp  y.  Bank,  136  Pa.  St  426, 
20  Atl.  508;  Alleman  y.  Wheeler,  101  Ind.  141.  Although  he  expressly  re- 
fuses to  guaranty  the  maker's  solyency.  Herrick  y.  Whitney,  15  Johns.  (X.  Y.) 
240.  And  although  his  indorsement  was  obtained  by  a  fraudulent  misrepre- 
sentation as  to  the  maker's  signature.  Mosher  y.  Carpenter,  13  Hun  (N.  Y.) 
602.  So,  one  who  guaranties  a  note  after  inspecting  it  is  liable  to  a  bona 
fide  holder,  although  it  Is  afterwards  discovered  to  be  a  forgery.  Veazie  v. 
Willis,  6  Gray  (Mass.)  90.    And  see  §  752,  supra. 

884  Turnbull  y.  Bowyer,  40  N.  Y.  456,  affirming  2  Rob.  (N.  Y.)  411. 
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indorsement,  after  a  prior  forged  indorsement,  although  the  note 
was  discounted  directly  for  the  maker.'**  And  one  who  transfers  a 
note  without  indorsement,  by  mere  delivery,  warrants  the  genuine- 
ness of  the  prior  signatures.^?*  And  the  purchaser,  after  discovery 
of  the  forgery,  may  recover  the  consideration  paid  from  the  party 
transfer'ring  to  him.*®^  And  such  payment,  made  to  a  broker,  may  be 
recovered,  although  he  had  paid  the  money  over  to  his  principal, 
whom  he  had  not  disclosed.'*' 

Estoppel  by  Acceptance. 

§  1780.  The  acceptance  of  a  bill  warrants  the  genuineness  of  the 
drawer's  signature.'"®  Thus,  a  bank  certifying  a  forged  check  is  lia- 
ble on  it  to  a  bona  fide  holder.*®*^  I5ut  it  is  not  liable,  if  the  check  has 
been  altered  in  a  material  part.***^  If  the  drawee,  however,  pays  a 
bill  by  mistake  on  the  faith  of  a  forged  bill  of  lading  attached  to  it, 
he  cannot  recover  such  payment.*^^ 

But  the  acceptor  of  a  bill  may  set  up  the  forgery  of  an  indorse- 
ment.*^'   And,  if  he  pays  the  bill  to  a  stranger  upon  an  unauthor- 

3»5  state  Bank  v.  Fearing,  16  Pick.  (Mass.)  533. 

»•«  2  Daniel.  Neg.  Inst.  368;  2  Pars.  Notes  &  B.  589.    And  see  §  753,  supra. 

8»7  Byles,  BiUs,  339;  Jones  v.  Ryde,  5  Taunt.  488,  1  Marsh.  C.  P.  157;  Bruce 
r.  Bruce,  5  Taunt.  495,  note,  1  Marsli.  C.  P.  165;  Gi^rney  v.  Womersley,  4  El. 
&  Bl.  133;  Brewster  v.  Burnett,  125  Mass.  68;  Morrison  v.  Currie,  4  Duer 
(N.  Y.)  79;  Smith  v.  McNair,  19  Kan.  330;  Hargrave  v.  Diisenberry,  9  N.  0.  326. 

3*8Merriam  v.  Wolcott,  3  Allen  (Mass.)  258. 

3»»  Benj.  Chalm.  Dig.  art.  212;  2  Daniel,  Neg.  Inst.  369;  1  Edw.  BiUs  &  N. 
I  272;  2  Pare.  Notes  &  B.  590;  Story,  Bills,  §  262;  Price  v.  Neai,  1  W.  Bl.  390. 
3  Burrows,  1354;  Jenys  v.  Fawler,  Strange,  946;  Goetz  v.  Bank,  119  U.  S. 
551,  7  Sup.  Ct,  318;  Howard  v.  Bank,  28  La.  Ann.  728.  Although  the  draw- 
er's name  is  a  fictitious  one.  Cooper  v.  Meyer,  10  Barn.  &  C.  468.  And  see 
§  629.  supra. 

400  Hagen  v.  Bank,  6  Lans.  (N.  Y.)  490;   Clews  v.  Association,  89  N.  Y.  418. 

401  Marine  Nat.  Bank  v.  National  City  Bank,  59  N.  Y.  67;  National  Bank  of 
Oommerce  in  New. York  v.  National  Mechanics'  Banking  Ass'n  of  New 
York,  55  N.  Y.  211;  White  v.  Bank,  64  N.  Y.  316;  Clews  v.  Association,  supra. 
But  see  Louisiana  Nat.  Bank  of  New  Orleans  v.  Citizen^'  Bank  of  Louisiana, 
28  La.  Ann.  189. 

402  Hoffman  y.  Bank,  12  Wall.  181. 

408  2  Daniel,  Neg.  Inst.  373;  2  Pars.  Notes  &  B.  590;  Story,  Bills,  S  262. 
And  see  ||  632,  666,  supra.    But  it  is  otherwise  if  the  drawer  issued  the  bill 
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ized  indorseDient,  it  will  not  amount  to  an  acceptance  which  will  ren- 
der him  liable  as  acceptor  to  the  real  owner.*®* 

Estoppel  by  Conduct — Admissions. 

§  1781.  If  the  maker  sells  a  note  with  an  indorsement  in  the 
payee's  name,  he  will  be  liable,  although  the  payee's  signature  is 
forged.***'  So,  if  a  bill  is  indorsed  and  delivered  to  one  who  falsely 
personates  the  rightful  owner,  and  who  afterwards  indorses  and 
transfers  the  note  in  the  name  of  such  owner  to  a  bona  fide  holder, 
the  original  indorser  will  be  estopped  from  denying  the  validity  of 
the  transfer  or  attacking  the  indorsement  as  a  forgery.****  And  one 
who  erases  his  own  indorsement  cannot  afterwards  prove  that  it  was 
a  forgery.***^ 

Where  a  party  admits  his  signature,  he  will  be  estopped  from  set- 
ting up  that  it  is  a  forgery.****  But  this  is  only  true  where  the  in- 
strument was  produced  or  clearly  identified  at  the  time,  and  where 
the  admission  has  been  acted  on  in  such  way  as  to  constitute  an 
equitable  estoppel.***®  Where  a  check,  purporting  to  be  certified  by 
the  teller  of  a  bank,  is  presented  to  him,  and  pronounced  by  him  to 

with  the  forged  indorsement,  and  would  therefore  be  liable  to  the  acceptor,  who 
paid  it.     Hortsman  v.  Henshaw,  11  How.  177. 

404  First  Nat  Bank  of  Washington  v.  Whitman,  94  U.  S.  343. 

406Beal  V.  Roberts,  113  Mass.  525;  CoggiU  v.  Bank,  1  N.  Y.  113;  Meacher 
V.  Fort,  3  Hill  (S.  C.)  227. 

406  Forbes  v.  Espy,  21  Ohio  St.  474.  So,  where  the  government  delivers 
its  check  to  A.,  believing  him  to  be  the  payee,  and  A.  introduces  B.  to  the 
bank  as  the  payee,  and  the  check  is  paid  to  B.  United  States  v.  Bank,  45 
Fed.  163. 

*07  Broad  well  v.  Stiles,  8  N.  J.  Law,  58;  or  was  barred  by  the  statute  of 
limitations,  Outhouse  v.  Outhouse,  13  Hun  (N.  Y.)  130.  And  he  cannot  object 
to  parol  evidence  of  the  contents  of  an  indictment  for  forgery.  U.  S.  v.  Brit- 
ton,  2  Mason,  464,  Fed.  Cas.  No.  14,a50. 

*08  Byles,  Bills,  203;  2  Daniel,  Nog.  Inst.  361,  if  deliberate;  1  Edw.  BiHs  & 
N.  §  275;  Leach  v.  Buchanan,  4  Esp.  226;  Casco  Bank  v.  Keene,  53  Me.  la^ 
Hefner  v.  Dawson,  63  111.  403;  Hefner  v.  Vandolah,  62  111.  483,  57  III.  520; 
Rudd  V.  Matthews,  79  Ky.  479.  And  see  Cooper  v.  Le  Blanc,  2  Strange,  1051. 
And  in  such  case  the  maker  is  liable  for  the  >  amount  of  the  note,  and  not 
merely  for  the  damage  caused  by  the  misrepresentation.  Casco  Bank  v.  Keene. 
supra. 

409  SheUer  v.  McKenney,  17  111.  App.  185.    If  the  plaintiff  was  not  influenced 
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be  all  right,  the  bank  will  be  bound  by  this  admission,  although  the 
certification  was  forged.*^^  And  the  defendant  is  estopped  from  set- 
ting up  an  alteration  or  forgery,  where  he  has  himself  induced  the 
purchaser  to  take  the  bill  as  authentic,*  ^^  or  where  he  has  consented 
to  the  release  of  a  prior  party  expressly  on  that  ground.**^  And, 
where  a  father's  name  is  forged  to  a  joint  note  by  him  and  his  son, 
evidence  that  he  had  previously  paid  such  notes  with  knowledge  of 
their  true  character  will  be  admissible,  as  tending  to  show  an  author- 
ity on  the  part  of  the  son  to  sign  for  the  father.*^*  But  the  mere 
I)ayment  of  a  previous  similar  forgery  will  not  estop  the  party  making 
the  payment  from  defending  against  a  later  forgery.*^* 

Estoppel  by  Laches. 

§  1782.  Where  part  of  a  note  is  written  in  pencil,  and  the  pencil- 
ing is  erased,  the  party  writing  it  is  estopped  by  his  negligence  from 
setting  up  such  alteration  against  a  bona  fide  holder.**^  So,  if  he 
negligently  executes  the  paper,  with  a  condition  so  written  that  it 
may  be  afterwards  removed  without  detection,  and  this  is  done.*** 
So,  if  he  negligently  tears  a  bill  into  two  pieces  and  throws  it  away, 
and  the  pieces  are  picked  up  in  his  presence,  and  afterwards  put  to- 
gether and  transferred  as  an  uncanceled  bill  to  a  bona  fide  holder.**^ 
So,  if  a  bank  receives  on  deposit  from  a  stranger  a  forgc-d  check  on 

by  the  representation,  the  defendant  wiU  not  be  estopped.  Starr  v.  Yourtee, 
17  Md.  341. 

*io  Continental  Nat.  Bank  v.  National  Bank  of  Commonwealth,  50  N.  Y.  575. 

ill  Phillips  V.  Im  Thurn,  L.  R.  1  C.  P.  403. 

412  Conable  v.  Smith,  61  Hun,  185,  15  N.  Y.  Supp.  924;  although  the  party 
released  was  insolvent. 

*i3  Hammond  v.  Varian,  54  N.  Y.  398;   Crout  v.  De  Wolf,  1  R.  I.  393. 

*i4  Morris  v.  Bethell,  L.  R.  5  C.  P.  47;  People  v.  Bank  of  North  America, 
75  N.  Y.  547;  Whiteford  v.  Munroe.  17  Md.  135.  Especially  if  it  was  paid 
before  the  forgery  was  discovered.     Palm  v.  Watt,  7  Hun  (N.  Y.)  317. 

*i6  Harvey  y.  Smith,  55  111.  224;  Seibel  v.  Vaughan,  69  111.  257;  Walsh  v. 
Hunt,  120  Cal.  46,  52  Pac.  115. 

416  Noll  V.  Smith,  64  Ind.  511;  Cornell  y.  Nebeker,  58  Ind.  425;  Phelan  y. 
Moss,  67  Pa.  St.  59;  Zimmerman  v.  Rote,  75  Pa.  St.  188.  So,  whei'e  the  con- 
dition was  detached,  and  a  blank  time  of  payment  filled  in.  Elliott  y.  Levinga, 
54  111.  213. 

417  Ingham  y.  Primrose,  7  C.  B.  (N.  S.)  82. 
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another  baiik,  crediting  it  as  a  special  deposit  subject  to  be  checked 
out  when  paid,  and  sends  it  through  the  clearing  house,  and  it  is 
paid  by  the  drawee  bank  in  the  drawer's  absence,  although  "overdraw- 
ing his  account,  and  is  afterwards  repudiated  by  him  as  a  forgery, 
but  the  bank  receiving  it  as  a  deposit  had  in  the  meanwhile  paid  it  out 
on  the  depositor's  checks,  the  loss  will  fall  on  the  drawee/^*  So, 
where  a  bank  pays  its  own  notes,  which  have  been  fraudulently  raised, 
it  cannot  recover  the  payment,  if  it  retains  the  notes  for  a  long  time 
before  returning  them.*^'  But  a  failure  for  14  days  to  give  notice 
that  an  indorsement  is  a  forgery  will  not  estop  the  pretended  in- 
dorser  from  setting  up  such  defense.*^®  And  one  who  deposits  funds 
in  a  bank,  and  fails  to  examine  his  pass  book  and  returned  checks,  will 
not  be  estopped  by  that  fact  alone  from  afterwards  setting  up  against 
the  bank  the  forgery  of  a  check  returned,*^^  unless  his  previous  con- 
duct amounts  to  an  equitable  estoppel;  *^^  nor  by  maintaining  silence 
at  the  request  of  an  agent  of  the  bank  itself.*-^ 

But  a  party  does  not  waive  the  defense  of  forgery  by  assenting  to 
an  extension  of  time  on  further  security  by  the  maker  to  the  holder, 
where  the  notes  were  not  shown  him  and  he  reserved  all  rights 
against  other  parties.*^*  So,  if  a  bank  depositor  gives  her  attorney 
a  check  for  half  the  amount  as  a  loan,  and  he  draws  the  balance  of  the 
deposit  on  a  forged  check,  and  afterwards  deposits  a  smaller  sum  to 
the  credit  of  the  depositor,  and  it  is  drawn  out  by  her  and  credited 
on  the  loan,  she  will  not  be  estopped  from  recovering  from  the  bank 
the  amount  paid  out  by  it  on  the  forged  check.*^* 

'^Tiether  there  has  been  negligence  and  estoppel  on  the  defend- 

*i«  Commercial  &  Farmers*  Nat.  Bank  v.  First  Nat.  Bank  of  Baltimore,  30 
Bid.  11. 

*i»For  19  days,  Bank  of  U.  S.  v.  Bank  of  Georgia,  10  Wheat.  333;  or  for 
li>  days,  Gloucester  Bank  v.  Salem  Bank,  17  Mass.  33. 

*2o  McKenzie  v.  Linen  Co.,  44  Law  T.  431. 

^s^Bank  of  British  North  America  v.  Merchants'  Nat.  Bank  of  New  York 
City,  91  N.  Y.  106;  Janln  v.  Bank,  92  Cal.  14,  27  Pac.  1100. 

«i  Leather  Manufacturers'  Nat.  Bank  v.  Morgan,  117  U.  S.  96,  6  Sup.  Ct. 
€57.  And  the  depositor  is  only  liable  for  ordinary  care.  Frank  v.  Banlc,  Si  N. 
T.  2091 

423  Ogilvie  V.  Mortgage  Co.  [181)01  App.  Cas.  257,  distinguishing  McKenzie 
¥.  Linen  Co.,  6  App.  Cas.  82. 

♦24  Ben  V.  Shields,  19  N.  J.  Law,  03. 

*a»  Underhill  v.  Bank,  32  Hun  (N.  Y.)  432. 
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ant's  part  is  a  question  for  the  jury.***  But  negligence  on  the  part 
of  a  bona  fide  holder  will  not  defeat  his  right  to  recover,  where  the 
maker  has  made  the  alteration  possible  by  his  own  negligence,  and 
the  burden  is  on  him  in  such  case  to  show  the  plaintiff's  knowledge 
of  the  alteration.*" 

Alteration — How  Pleaded. 

§  1788.  The  defendant  may  set  up  the  alteration  of  a  bill  under 
a  plea  of  general  issue.***  But  if  the  declaration  is  upon  the  instru- 
ment as  originally  drawn,  the  alteration  should  be  specially  pleaded.*** 
And,  where  the  acceptor  of  a  bill  claims  his  discharge  by  an  altera- 
tion in  the  date  of  the  bill,  he  must  aver  that  it  was  altered  after  the 
acceptance.***  So,  if  the  maker  sets  up  the  want  of  a  stamp  on  the 
altered  instrument,  he  must  show  in  his  plea  that  it  could  not  have 
been  restamped,  as  well  as  that  it  was  not.**^  And,  if  he  avers  that 
it  was  altered  by  the  addition  of  other  signatures,  he  must  show  that 
this  waB  done  without  his  consent.*** 

Presumption  as  to  Alterations. 

§  1784.  The  questions  whether  there  has  been  any  alteration,  and, 
if  so,  when  it  was  made,  and  by  whom,  and  with  what  intention,  are 
all  questions  of  fact  for  the  jury.***    So,  it  is  for  the  jury  to  deter- 

42  0  Hardy  v.  Bank,  51  Md.  562.  It  Is  not  negligence  to  give  a  check  for  cash 
to  a  stranger  who  afterwards  raises  It.  National  Bank  of  Virginia  v.  Nol- 
ting,  M  Va.  263,  26  S.  E.  820. 

*27  Woolfolk  v.  Bank,  10  Bush  (Ky.)  504. 

*28Byle8,  Bills,  328;  Chit.  Bills,  208;  2  Daniel,  Neg.  Inst  386;  Cock  v. 
Coxwell,  2  Cromp.,  M.  &  R.  291,  4  Dowl.  187,  1  Gale,  177;  Calvert  v.  Baker, 
4  Mees.  &  W,  417,  7  Dowl.  17;  Knight  v.  Clements,  8  Adol.  &  E.  215;  Hirsch- 
man  v.  Budd,  L.  R.  8  Exch.  171;  Boomer  v.  Koon,  6  Hun  (N.  Y.)  645:  Lincoln 
V.  Lincoln,  12  Gray  (Mass.)  45.  And  see  Leslie  v.  Emmons,  25  U.  C.  Q.  B. 
243.  And  he  may  prove  the  alteration,  in  Delaware,  without  the  statutory 
affidavit  denying  his  signature.    HoUis  v.  Vandergrift,  5  Houst.  (Del.)  521. 

*2»  Byles,  BiUs,  329;  Hemming  v.  Trenery.  9  Adol.  &  E.  926,  1  Perry  &  D. 
661;  Mason  v.  Bradley.  11  Mees.  &  W.  590;  Parry  v.  Nicholson,  13  Mees,  & 
W.  778. 

*«o  Langton  v.  Lazarus,  5  Mees.  &  W.  629. 

*3i  Bradley  v.  Bardsley,  14  Mees.  &  W.  873. 

*82  Cotten  V.  Williams,  1  Fla.  37. 

*33  Chit  BiUs,  219;  2  Pars.  Notes  &  B.  576;  Leykarifl  v.  Ashford,  12  Moore, 
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mine  the  time  and  circumstances  in  which  a  memorandum  was  madt* 
at  the  foot  of  a  note;  *^*  or  whether  a  mark  on  the  note  is  a  blot  or  an 
erasure.*^*  Parol  evidence  is  admissible  to  show  the  circumstances 
of  making  an  alteration.*'®  And  where  words  appear  in  a  different 
ink  and  handwriting  from  that  of  the  maker,  and  are  declared  by  the 
maker  to  be  an  alteration,  the  question  must  be  explained  by  th<^ 
evidence,  and  cannot  be  decided  by  inspection  by  the  court.*^'  It  has 
been  held  that  there  is  no  presumption  that  an  alteration  was  made 
at  or  before  the  time  the  paper  was  executed,*^®  or  after  its  execu- 
tion.*** 

On  the  other  hand,  some  cases  hold  that  it  was  prima  facie  before 
execution  of  the  paper.**®  But  other  cases  hold,  with  more  apparent 
reason,  that  an  alteration  apparent  on*  the  face  of  a  note  was  made 

281;  Knight  v.  Clements,  8  Adol.  &  E.  215;  Bishop  v.  Chanibre,  Moody  & 
M.  116;  Newman  v.  WaUace,  121  Mass.  ;V23;  Cumberhiud  Bank  v.  Hall,  t> 
N.  J.  Law,  215;  Gooch  v.  Bryant,  13  Me.  380;  Crabtree  v.  Clark,  20  Me.  337; 
Gillett  V.  Sweat,  6  111.  475;  Hunter  v.  Parsons,  22  Mich.  9(5;  Bailey  v.  Taylor, 
11  Conn.  531;  Wallace  v.  Wallace,  8  111.  App.  ()9;  Wilson  v.  Henderson,  0 
Smedes  &  M.  (Miss.)  375;  Commissioners  of  Poor  of  Horry  Dist.  v.  Hanion. 
1  Nott  &  McC.  (S.  C.)  554;  Commercial  &  Railroad  Bank  of  Vicksburg  v. 
Lum,  7  How.  (Miss.)  414;  P^arns worth  v.  Sharp,  4  Sneed  (Tenn.)  55;  Vance 
V.  Collins,  C  Cal.  435;  Jones  v.  Ireland,  4  Iowa,  («;  Cole  v.  Hills,  44  N.  H. 
227;  Winkles  v.  Guenther,  98  Ga.  472,  25  S.  E.  527;  Bank  of  Cass  Co.  v. 
Morrison,  17  Neb.  343,  22  N.  W.  782:  Martin  v.  Kline,  157  Pa.  St  473,  27  AU. 
753;  Yellow  Medicine  Co.  Bank  v.  Tagley,  57  Minn.  391,  59  N.  W.  486. 
*84  Tuckerman  v.  Hartwell,  3  Me.  147. 

436  Clark  V.  Eckstein,  22  Pa.  St.  507. 

48e  Heywood  v.  Perrin,  10  Pick.  (Mass.)  228. 

437  Sheldon  v.  Hawes,  15  Mich.  519.  And  it  may  go  to  the  jury  on  such 
evidence  In  the  instrument.  Taylor  v.  Mosely,  6  Car.  &  P.  273.  But  there 
must  be  some  evidence  to  go  to  the  jury.  Clark  v.  Eckstein,  22  Pa.  Sf.  507. 
And  mere  marks  indicating  a  change  in  the  number  of  a  bond  are  not  sufficient 
evidence.    Blrdsall  v.  Russell,  29  N.  Y.  220. 

438  Ely  V.  Ely,  6  Gray  (Mass.)  439. 

43»  Cumberland  Bank  v.  Hall,  6  N.  J.  Law,  215;  Bailey  v.  Taylor,  11  Conn. 
531. 

440  Franklin  v.  Blake,  48  Ohio  St.  296,  27  N.  E.  550;  Newman  v.  King,  54 
Ohio  St.  273,  43  N.  E.  683.  If  the  instrument  is  not  on  Its  face  suspicious, 
Pamsworth  v.  Sharp,  4  Sneed  (Tenn.)  55;  or  in  the  case  of  a  marginal  mem- 
orandum, Fletcher  v.  Blodgett,  16  Vt  26;  or  an  alteration  in  the  printed  form 
only,  Corcoran  v.  Doll,  32  Cat.  82;  Paramore  v.  Lindsley,  63  Mo.  63;  or  a 
sealed  note,  Pullen  v.  Shaw,  14  N.  C.  238. 
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prima  facie  after  the  instrument  was  executed,  the  burden  being  on 
the  holder  to  show  the  contrary.**^  Where  a  bill  is  altered  after  its 
execution,  the  presumption  is  that  it  was  altered  by  the  holder.**^ 

§  1785.    Where  an  alteration  is  not  apparent  on  the  face 

of  the  instrument,  the  burden  of  proof  is  on  the  party  alleging  it.*** 
But  if  the  defendant  sets  up  an  alteration  apparent  on  the  note,  the 
burden  is  on  the  plaintiif  to  show  that  the  note  is  in  the  form  in  which 
it  was  originally  delivered.***  Where  the  alteration  appears  on  the 
face  of  the  paper,  the  holder  must  explain  it,  and  show  that  it  was 
made  under  such  circumstances  as  not  to  vitiate  the  instrument;**'^ 

*4i  Hills  V.  Barnes,  11  N.  H.  31>5;  Heffner  v.  Wenrich.  32  Pa.  St.  423;  Wal- 
ters T.  Short,  10  lU.  252.  And  this  is  generally  so,  by  Implication  at  least, 
wherever  the  holder  is  put  to  the  burden  of  explaining  an  apparent  alteration. 

442  Bowman  v.  MitcheU,  79  Ind.  84;  Cochran  v.  Nebeker,  48  Ind.  4450; 
Porter  v.  Doby,  2  Rich.  Eq.  (S.  C.)  49;  Burwell  v.  Orr,  84  111.  405;  White  v. 
Hass,  32  Ala.  430. 

4*3  u.  S.  V.  Linn,  1  How.  104;  Davis  v.  Jenney,  1  Mete.  (Mass.)  221;  Odell 
V.  Gallup,  62  Iowa,  253.  17  N.  W.  502:  Meikel  v.  Savings  Inst.,  36  Ind.  355; 
Bumpass  v.  Timms,  3  Sneed  (Tenn.)  459;  Schroeder  v.  Webster,  88  Iowa,  627^ 
55  N.  W.  569;  Williamsburgh  Sav.  Bank  v.  Town  of  Solon,  136  N.  Y.  465, 
32  N.  E.  1058. 

444  Simpson  v.  Davis,  119  Mass.  269;  Wilde  v.  Armsby,  6  Cush.  (Mass.)  314; 
Cape  Ann.  Nat.  Bank  v.  Burns,  129  Mass.  596;  Winkles  v.  Guenther,  98  Ga. 
472,  25  S.  E.  527. 

445  Byles,  Bins,  329;  BenJ.  Chalm.  Dig.  art.  249;  Chit.  Bills,  217;  2  Daniel, 
Xeg.  Inst.  430;  2  Pars.  Notes  &  B.  577;  Johnson  v.  Marlborough,  2  Starkle, 
:J13;  Henman  v.  Dickinson,  5  Bing.  1&3,  2  Moore  &  P.  289;  Ely  v.  Ely,  6  Gray 
iMass.)  439;  Hill  v.  Cooley,  46  Pa.  St.  2.->9;  Dodge  v.  HaskeU,  69  Me.  429;  Smith 
V.  Ferry,  69  Mo.  142;  Elbert  v.  McClelland,  8  Bush  (Ky.)  577;  Frazer's  Adm'rs 
V.  Frazer,  13  Bush  (Ky.)  399;  Paine  v.  Edsell,  19  Pa.  St.  178;  WlUett  v.  Shep- 
:ird,  34  Mich.  106;  Page  v.  Danaher,  43  Wis.  221;  Barclift  v.  Treece,  77  Ala. 
528;  Farns worth  v.  Sharp,  4  Sneed  (Tenn.)  55;  Hatch  v.  Dickinson,  7  Black f. 
(Ind.)  48;  Justus  v.  Cooper,  Id.  7;  Whitmer  v.  Frye,  10  Mo.  348;  Wheat  v.  Arnold, 
:;6  Ga.  479;  Daniel  v.  Daniel,  Dud.  (Ga.)  239;  McElroy  v.  Caldwell,  7  Mo.  587; 
Commercial  &  RaUroad  Bank  of  Vicksliurg  v.  Lum,  7  How.  (Miss.)  414;  Low  v. 
Merrill,  1  Phi.  CWis.)  340;  Glover  v.  Gentry,  104  Ala.  222,  10  South.  38;  Smith 
V.  Eals,  81  Iowa,  235,  46  N.  W.  1110;  Croswell  v.  Labree,  81  Me.  44,  16  Atl. 
331;  National  Ulster  Co.  Bank  v.  Madden,  114  N.  Y.  280,  21  N.  E.  408;  Gow- 
dey  V.  Bobbins,  3  App.  Div.  353,  38  N.  Y.  Supp.  280;  Nagle's  Estate.  134  Pa. 
St.  31.  19  Atl.  434;  Hartley  v.  Corlwy.  150  Pa.  St.  23.  24  Atl.  295;  Kennedy  v. 
Moore,  17  S.  0.  464;  Elgin  v.  IlaU,  82  Va.  680;  Hodnett's  Adm*x  v.  Pace's 
Adm'r,  84  Va.  873,  6  S.  E.  217. 
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especially  where  it  is  of  a  suspicious  character  and  beneficial  to  the 
holder.***  So,  where  it  is  in  a  different  handwriting  from  the  rest 
of  the  paper.**^  But  the  mere  fact  that  part  of  an  indorsement  is 
written  in  different  ink  will  not  throw  on  the  holder  the  burden  of 
explaining  it.***  A  material  alteration  raises  the  presumption  of 
fraud,  and  the  holder  will  not  be  relieved  from  explaining  it  by  a 
restoration  of  the  paper  to  its  original  form.***  Even  where  the  al- 
teration was  made  by  a  stranger,  the  burden  of  proof  is  on  the 
holder,*^*  as  well  as  the  burden  of  proving  that  it  was  made  by  con- 
sent.**^ But  the  consent  of  a  maker  will  be  presumed  where  the 
change  was  not  apparent  on  the  face  of  the  paper,  and  was  made 
while  the  paper  was  in  the  hands  of  another  maker,  and  before  it 
was  issued.**^  If  no  alteration  is  apparent  on  the  face  of  a  note,  it 
is  admissible  without  proof  that  it  had  not  been  altered,  notwith- 
standing some  evidence  that  a  note  of  like  amount  had  been  altered 
by  the  holder.***  An  interest  clause,  written  in  different  ink  and 
handwriting,  will  not  throw  upon  the  holder  the  burden  of  proving 
that  there  was  no  alteration.***  So,  an  apparent  change  in  the  date 
by  writing  one  figure  over  another  will  not  be  presumed  to  be  a 
forgery.***  And  the  holder  need  not  explain  an  apparent  change  in 
the  date  of  an  indorsement***  nor  the  erasure  of  an  indorsement.**' 

**«  Huntington  v.  Finch,  3  Ohio  St.  445. 

447  Simpson  t.  Stackhouse,  9  Pa.  St.  186;    McMicken  v.  Beauchamp,  2  La. 
290;   Small  v.  Sloan,  1  Bosw.  (N.  Y.)  352.« 
**8  Wilson  V.  Harris,  35  Iowa,  507. 

449  Robinson  v.  Reed,  4C  Iowa,  219. 

450  Davis  V.  Carlisle,  6  Ala.  707. 

4  81  Humphreys  v.  Guillow,  13  N.  H.  385. 

462  Eddy  V.  Bond,  19  Me.  4G1. 

4B«  Lowman  v.  Aubery,  72  lU.  619. 

464  Jones  y.  Ireland,  4  Iowa,  63.  But  the  addition  of  an  interest  dause  raises 
a  presumption  of  fraud.    Long  v.  Mason,  84  N.  C.  15. 

*5B  Say  re  v.  Reynolds,  5  N.  J.  Law,  737. 

4BC  Sibley  v.  Fisher,  7  Adol.  &  El.  444. 

467  Finney  v.  Turner,  10  Mo.  207;  Hay  den  v.  Goodnow,  39  Conn.  IW.  But 
see,  contra,  in  order  to  rebut  the  presumption  of  payment  by  such  indorser^ 
Peel  V.  KingsmiU,  7  U.  C.  Q.  B.  364. 
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Alteration — How  Proved. 

§  1786.  The  circumstances  under  which  certain  words  were  writ- 
ten may  be  shown  to  prove  that  they  were  an  alteration  or  to  disprove 
it.***  So,  it  may  be  shown  that  the  instrument  was  in  the  same  con- 
dition shortly  after  its  date  and  before  suit  was  brought.* "^^  And  a 
memorandum  taken  from  a  bill  book  of  the  witness  is  admissible  evi- 
dence of  an  alteration,  the  witness  having  no  recollection  apart  from 
hii^own  memorandum  made  at  the  time.*®®  But  the  general  accuracy 
of  a  book  entry  should  be  shown  in  order  to  make  it  admissible.*** 

Expert  evidence  is  admissible  as  to  the  genuineness  of  a  bank  note 
without  proof  of  the  signatures  of  the  officers.* ^^  And  the  defend- 
ant may  show  that  he  never  signed  but  one  note  like  that  in  suit,  and 
that  one  differed  in  a  material  respect.***  It  may  even  be  shown  that 
former  notes  between  the  same  parties  (of  which  the  note  in  suit  was 
a  renewal)  had  been  altered,  as  tending  to  prove  the  alteration  of  the 
note  in  suit  and  to  support  suspicious  erasures  apparent  on  its  face.*** 
But  the  alteration  of  other  bills,  not  connected  with  that  in  contro- 
versy, cannot  be  offered  as  evidence  of  the  alteration  of  the  bill  in 
question.***  And  the  mere  appearance  of  a  note  is  not  sufficient  evi- 
dence that  it  has  been  mutilated  or  altered.*** 

4S8  National  State  Bank  of  Troy  v.  Rising,  4  Hun  (N.  Y.)  703.  So,  that  they 
were  erased  on  the  payee's  refusal  to  take  the  note  in  that  form.  Biley  v. 
Gerrish,  9  Cush.  (Mass.)  104. 

4s»  Burnham  v.  Parkhurst,  106  Mass.  341. 

460  Kennedy  v.  Crandell,  3  Lans.  (N.  Y.)  1. 

461  Ortmann  v.  Bank,  41  Mich.  482,  2  N.  W.  677. 
4«3  Johnson  v.  State,  2  Ind.  652. 

*•«  Jourden  v.  Boyce,  33  Mich.  302.  So,  to  disprove  the  allegation  of  forgery. 
Bardin  v.  Stevenson,  75  N,  Y.  164. 

4e4  Rankin  v.  Blackwell,  2  Johns.  Cas.  (N.  Y.)  198. 

*•»  Thompson  V.  Mosely,  5  Cap.  &  P.  501;   BalcettI  v.  Serani,  Peake,  192. 

*««  Downs  V.  Webster,  Brayt.  (Vt.)  79.  E.  g.  by  a  figure  apparently  writtiai 
over  another  in  the  date,  Sedgwick  v.  Sedgwick,  56  Cal.  213;  or  by  the  payee's 
name  "being  written  In  different  colored  ink  over  an  erasure,  Smith  v,  3Cc- 
Crowan,  3  Barb.  (N.  Y.)  404.  And  an  alleged  alteration  cannot  be  decided  Iqr 
inspection  on  a  motion  to  strike  out  the  answer.  Rogers  v.  Yosburgh,  87  N.  T. 
228. 
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CHAFTEB  XLV. 

DEFENSE— ILLEGALITY  AND  FRAUD- 


{  1787. 

Illegal  Considerations. 

1780. 

Statutory  Prohibitions. 

1790. 

Sunday  I^ws. 

1791. 

Usury  Laws. 

1792. 

By  Corporation— National  Banks. 

1793. 

When  Admissible. 

1794. 

In  Transfer. 

1795. 

ITsnry— Recovery  of  Payment 

1796. 

Recoupment. 

1797. 

Remedies. 

1798. 

Pleading  and  Evidence. 

1799. 

Fraud— False  Representation. 

1800. 

Misrepresentation  and  Concealment, 

'  1801. 

On  Creditors. 

1802. 

Breach  of  Condition. 

1803. 

Diversion— Accommodation  Paper. 

1804. 

Diversion  to  Other  Payee. 

1805. 

Duress. 

1806. 

Fraud  in  Inception. 

1807. 

In  Transfer. 

1808. 

On  Other  Party. 

1809. 

By  Other  Party. 

1810. 

Rescission— Recovery. 

1811. 

Equitable  Relief. 

1812. 

Waiver. 

1813. 

Pleading. 

1814. 

Evidence. 

Illegal  Considerations. 

§  1787.    Illegality  and  fraud  belong  to  the  second  class  of  defenses 
enumerated  in  the  last  chapter,  which  admit  the  execution  of  the 
instrument,  but  deny  its  effect.    The  question  of  illegal  considera- 
tion has  been  already  considered  in  detail.    Thus^  a  note  is  illegal 
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and  void  which  is  given  to  suppress  a  criminal  prosecution,*  or  in 
payment  for  liquor  sold  in  violation  of  law,^  or  for  gambling  debts.' 
But  in*  some  statutes  against  gaming  the  rights  of  a  bona  fide 
holder  are  expressly  reserved.*  A  bill  given  for  money  borrowed 
for  illegal  speculations  is  void  in  the  hands  of  a  party  with  notice.* 
An  action  will,  however,  lie  against  an  agent  for  money  received  by 
him  in  the  collection  of  such  a  bill.*  So,  if  A.'s  debt  for  an  illegal 
stock  transaction  is  assumed  by  B.,  and  secured  by  A/s  note  to 
him,  the  illegal  character  of  the  original  debt  cannot  be  set  up  a» 
a  defense  to  the  note.^  But  the  statute  against  gambling  contracts 
need  not  be  specially  pleaded.* 

§  1788.    In  like  maimer,  a  note  is  illegal  which  was  given  to 

procure  for  the  maker  a  substitute  or  other  discharge  from  duty  in  the 
army.®  So,  more  especially,  a  note  to  raise  money  for  the  use  of 
Confederate  troops;*®  or  a  draft  on  the  Confederate  war  depart- 
ment; **  or  a  note  to  a  municipal  corporation  for  taxes  assessed  in 
aid  of  the  Rebellion;**  or  cotton  notes  regarded  as  so  issued  under 
a  statute  of  Mississippi  during  the  war.**     But  a  note  for  the 

1  Brown  v.  Padgett  3B  Ga.  609.  And  see  §  501,  supra.  And  a  seal  wiU  not 
preclude  the  defense.     MorrlH  v.  Goodenow,  G5  Me.  178. 

2  Glass  V.  Alt,  17  KitU.  444.  And  part  payments  on  It  may  be  applied  as  set- 
off on  another  acconut.  Tolman  v.  Johnson.  43  Iowa,  127.  But  the  burden  of 
proving  the  unlawful  sale  Is  on  the  defendant.  Brown  v.  McHugh,  3G  Mich. 
433.  And  see  |§  532.  559.  supra.  And  in  NEW  JERSEY  a  not#  to  an  Inn- 
keeper for  liquor  sold  and  drunk  on  premises  is  void  (2  Gen.  St.  p.  1792,  §  27). 

8  WISCONSIN  (Sanb.  &  B.  Ann.  St.  §  4538). 

4  MAINE  (Rev.  St.  c.  125,  $  10;  Id.  c.  27,  §  5G);  MICHIGAN  (How.  Ann. 
«t.  §  2027). 

6  National  Bank  of  Metropolis  v.  Williams,  4G  Mo.  17. 

6  WiUlams  V.  WaU,  60  Mo.  318. 

7  Bangs  V.  Ilornick.  30  Fed.  97.  So%  where  the  original  note  was  given  for 
merchandise  sold  in  violation  of  law  by  the  agent,  who  took  the  note  and  gave 
the  payee  his  own  note  for  it,  the  original  consideration  is  no  defense  to  th» 
latter  note.     Domeslic  Sewing-Mach.  Co.  v.  Hatfield,  58  Ind.  187. 

8  Watson  V.  Bayloy,  2  Cranch,  C.  C.  67,  Fed.  Cas.  No.  17,276. 
»  O'Hara  v.  Carpenter,  23  Mich.  410.    And  see  §  490,  supra. 

i<»  SlJfer  V.  Howell's  Adm'r,  9  W.  Va.  391;  or  to  purchase  supplies,  Lewis  v. 
I^tham.  74  N.  C.  283. 

11  Cronly  v.  Hall,  07  N.  C.  9. 

12  O'Byrne  v.  City  of  Savannah,  41  Ga.  331. 

i»  Taylor  v.  Thomas,  22  Wall.  479.    And  a  subsequent  provisional  govern- 
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transportation  of  cotton,  even  for  the  military  board  of  tfie  Con- 
federate States,  has  been  held  to  be  lawful  in  the  hands  of  a  bona 
fide  holder.^*  Any  alleged  illegality  by  reason  of  intended  aid  to 
the  enemy  in  war  must  be  particularly  pleaded.^"  And  a  note 
is  not  void  because  it  is  given  for  the  purchase  of  an  interest  in  a 
partnership  which  has,  among  other  business,  a  contract  for  the 
enemy's  government.** 

Statutory  Prohibition. 

§  1789.  There  can  be  no  recovery  on  a  note  or  bill  given  for 
money  due  on  a  transaction  prohibited  by  statute,*^  although  it  will 
not  be  affected  by  a  statute  subsequently  passed.**  The  burd<?n  is 
on  the  defendant,  however,  to  show  that  the  instrument  is  within 
the  statute  relied  on  to  render  it  void.*®  If  a  statute,  such  as  a 
usury  law,  in  force  when  the  note  was  made,  is  repealed  afterwards, 
before  suit  brought,  the  original  prohibition  will  no  longer  be  avail- 

ment  was  not  bound  to  receive  them  tor  taxes,  although  so  receivable  by  their 
terms. 

1*  Kottwitz  V.  Alexander's  Kepresentatlves,  34  Tex.  689.  And  illegality  in  a 
subsequent  contract  relating  to  the  note  will  not  affect  its  validity.  Wilcoxon 
V.  Logan.  91  N.  C.  449. 

IB  Kimbro  v.  Ilanlx,  49  Ga.  430. 

ic  Gullatt  V.  Thrasher,  42  Ga.  429. 

17  Brown^v.  Tarkinjrton,  3  Wall.  377.  But  a  statutory  prohibition  under  a 
penalty  does  not  render  the  instrument  void.  Harris  v.  Runnels.  12  How.  79; 
Darby  v.  Institution,  1  Dill.  141,  Fed.  Cas.  No.  3,571;  although  so  held  in  Bacon 
V.  Lee,  4  Iowa,  490.  Thus,  a  premium  note  for  premium  for  insurance  to  a 
company  not  authorized  to  do  business  in  ludiana  is  not  void,  but  action  wUl 
be  suspended  on  l.t  until  the  law  is  complied  with.  American  Ins.  Co.  v.  WeU- 
man,  69  Ind.  413. 

i«  Boyce  v.  Tabb,  18  WaU.  546.  So,  of  a  usury  law,  Cecil  v.  Hicks,  29  Grat. 
(Va.)  1;  Hubbard  v.  Callahan,  42  Conn.  524;  Newton  v.  WUson,  31  Ark.  484; 
or  a  law  making  usury  between  maker  and  payee  admissible  at  the  suit  of  a 
bona  fide  holder,  North  Brldgewater  Bank  v.  Copeland,  7  Allen  (Mass.)  139. 
But  a  prohibition  in  a  banking  act  as  to  banks  "subsequently  established**  ap- 
plies to  a  bank  charter  granted  on  the  same  day.  Weed  v.  Snow,  3  McLean, 
286,  Fed.  Cas.  No.  17,347. 

i«  Bayley  v.  Taber,  0  Mass.  451.  E.  g.  that  a  premium  note  to  a  foreism 
insurance  company  was  made  in  a  place  where  it  was  not  authorized  to  do 
business.  American  Ins.  Co.  v.  Woodruff,  34  Mich.  6;  Same  v.  Cutler,  36  Mich. 
201;  Finch  v.  luburauce  Co.,  87  Ind.  302. 
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able  as  a  defense.*®  So,  a  change  of  law  allowing  a  higher  rate  of 
interest  will  apply  to  a  banking  act  previously  passed,  authorizing 
loans  at  the  legal  rate.*^  And  if  a  note  draws  a  rate  of  interest 
which  is  then  illegal,  but  is  afterwards  made  valid,  the  subse- 
quent repeal  of  the  validating  act  will  not  render  the  note  again 
invalid.**  If  a  bill  is  given  after  the  repeal  of  a  usury  law,  in 
renewal  of  a  bill  or  for  a  loan  which  was  originally  usurious  by  the 
law  then  in  force,  it  will  be  purged  of  the  original  defect.*®  A 
foreign  prohibition  by  the  law  of  the  drawee's  residence  will  not 
discharge  an  English  drawer.**  And  courts  will  not  enforce  foreign 
statutory  penalties.* • 

Sunday  Laws. 

§  1790.  The  delivery  of  a  bill  on  Sunday  does  not  render  it  void 
at  common  law;  and  it  has  been  held,  therefore,  that  the  law  of 
another  state,  where  it  was  made,  will  not  be  presumed  to  prohibit 
it.**  And  the  statute  of  such  state  invalidating  the  bill  must  be 
specially  pleaded.*^  Where  a  Sunday  bill  or  note  is  illegal,  it  must 
be  shown  to  have  been  delivered,  as  well  as  dated,  on  that  day.=* 
Thus,  an  accommodation  note  made  on  Sunday,  but  indorsed  and 
negotiated  by  the  payee  on  Monday,  has  been  held  to  be  good.-,* 

«o  Holmes  v.  French,  68  Me.  525;  NIchoUs  v.  Gee,  .30  Ark.  135;  Smith  v. 
Glanton,  39  Tex.  3(55.  But  see,  contra,  Pond  v.  Home,  65  N.  C.  84;  Ayrea  v. 
Probasco,  14  Kan.  175.  To  Uie  effect  that  such  act  Is  constitutional,  see  Welch 
V.  Wadsworth,  30  Conn.  149. 

«i  Cameron  v.  Bank,  37  Mich.  240. 

««  First  Ecclesiastical  Soc.  v.  r/>orois,  42  Conn.  570. 

ti  Flight  V.  Keed.  1  Hurl.  &  C.  703;  Houser  v.  Bank,  57  Ga.  95. 

94  MelUsh  y.  Simeon,  2  H.  Bl.  378. 

«B  Blaine  ▼.  CurUs,  59  Vt.  120,  7  Atl.  708,  and  24  Cent  Law  J.  229.  In 
MICHIGAN  (How.  Ann.  St.  §  IGOl),  usury  by  a  foreign  statute  cannot  be  set 
up,  unless  the  rate  Is  also  usurious  by  Michigan  statute. 

<•  Murphy  ▼.  Collins,  121  Mass.  6.  And  see  §  520,  supra.  But,  as  to  the 
presumption  of  similar  statute  law  in  other  states,  see  §  41,  supra. 

S7  Geer  t.  Putnam.  10  Mass.  312;  and  in  Georgia  It  must  be  averred  that 
It  was  given  in  the  maker's  "ordinary  calling/'  Sanders  v.  Johnson,  29  Ga.  526. 

t«  Conrad  v.  Kluzle.  105  Ind.  281,  4  N.  E.  803;  and  It  will  be  valid  if  deliv- 
ered on  another  day,  though  signed  on  Sunday,  Hall  v.  Parker,  37  Mich.  590; 
Bell  V.  Mahin,  69  Iowa,  408,  29  N.  W.  331.    And  see  §  225,  supra. 

>•  Bank  of  Cumberland  T.  Mayberry,  48  Me.  198. 
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On  the  other  h<ind,  a  note  actually  made  on  Sunday  is  of  no  effect 
in  the  hands  of  a  holder  with  notice,  although  dated  on  Saturday.'" 
So,  if  made  on  Sunday  in  renewal  of  an  old  note,  and  delivered  on 
that  day  to  the  holder's  agent,  although  not  delivered  by  the  agent 
to  the  holder  until  the  next  day.'^  In  Missouri  a  note  is  not  void 
because  made  on  Sunday. ^^  On  the  other  hand,  in  Maine,  it  has 
even  been  held  that  a  Sundav  note  cannot  be  ratified  by  a  subse- 
quent  promise  to  pay  it,  made  on  a  business  day.''  And  it  seems 
that  a  payment  of  interest  made  on  such  note  on  a  week  day  will 
not  amount  to  a  new  promise  of  payment.'*  But  it  has  been  held 
that  the  collection  on  Wednesday  of  a  check  given  for  the  purchase 
of  a  note  on  Sunday  is  an  affirmance  of  the  note.'*^  If  a  note  is  given 
on  Sunday,  it  will  make  no  difference  that  the  consideration  was 
goods  purchased  or  an  account  stated  and  settled  on  a  week  day.'' 
So,  a  note  given  on  a  week  day  will  not  be  binding,  if  the  considera- 
tion was  a  tort  growing  out  of  an  unlawful  Sunday  contract.*^ 

Usury  Laws. 

§  1791.  A  note  is  hot  usurious  because  it  is  drawn  by  mistake 
for  too  large  a  sum,'®  although  a  discount  at  an  unlawful  rate,  made 
ifi  ignorance  of  the  law,  would  be  usurious,  and  discharge  the 
indorser.'*  A  note  will  not,  however,  be  rendered  invalid  by  a 
subsequent  agreement  for  usury,  made  after  its -maturity,**  or  by 
a*separate  note  taken  for  usurious  interest.*^    And,  if  a  valid  notcr 

»•  AUen  V.  DemiDg.  14  N.  H.  133. 

«i  Stevens  v.  Wood,  127  Mass.  123;   Davis  v.  Barger,  57  Ind.  54. 

»2  Glover  v.  Cheatham,  19  Mo.  App.  G56;  especially  if  given  for  a  prior  and 
valid  debt,  Kaufman  v.  Ha  mm,  30  Mo.  387. 

-.3  Pope  V.  Linn,  5U  Me.  83.     But  see,  contra,  Tucker  v.  West,  29  Ark.  38a. 

•'»4  Reeves  v.  Butcht^r,  31  N.  J.  Law,  224. 

8  6  Campbell  v.  Young,  9  Bush  (Ky.)  240. 

36  Foreman  v.  Ahl.  5*'  Pa.  St.  325:  Morgan  v.  Bailey,  59  Ga.  683;  Miller  v. 
Lynch,  38  Miss.  344;  McAuley  v.  Keynolds,  64  Me.  130. 

3T  Tillock  V.  Webb,  56  Me.  100.  But  see,  contra,  where  the  consideration 
was  a  Sunday  contract  Kouiitz  v.  Price,  40  Miss.  341. 

88  Lusk  V.  Campbell,  3  Hun  (X.  Y.)  007. 

8  9  Bank  of  Salina  v.  Alvord,  31  N.  Y.  473. 

*o  Dell  V.  Oppenheimer,  9  Neb.  454,  4  N.  W.  51. 

-»!  Cooper  V.  Tappan,  4  Wis.  362. 
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is  pledged  as  collateral  for  a  usurious  debt,  it  may  be  collected,  to 
the  extent  of  the  sum  legally  due.*^  On  the  other  hand,  if  usury 
taints  a  note,  it  will  also  affect  a  collateral  mortgage  given  to 
secure  it;  **  but  not  a  mortgage  previously  made  to  the  maker,  and 
transferred  by  him  as  collateral.**  The  defense  of  usury  is,  how- 
ever, a  personal  one,  and  cannot  be  set  up  by  the  purchaser  of  prem- 
ises covered  by  a  collateral  mortgage.*** 

Usury  by  Corporation — National  Bank  Act. 

§  1792.  In  some  states  corporations  are  forbidden  by  statute  to 
set  up  the  defense  of  usury.*®  And  in  Minnesota  building  associa- 
tions are  specially  exempted  from  the  operation  of  the  usury  law.*^ 
In  general,  a  banking  corporation  taking  a  note  or  bill  is  subject  to 
the  usury  laws  in  the  same  manner  as  a  private  individual.**  And 
usury  is  admissible  against  a  national  bank  in  a  suit  brought  by 
it  in  the  state  courts,  although  such  courts  might  not  have  had  orig- 
inal jurisdiction  in  the  matter.** 

By  the  national  bank  act  such  corporations  are  allowed  to  make 
discounts  at  the  rate  allowed  by  the  local  law,  and  no  more,  unless 
by  such  local  law  a  special  rate  is  allowed  tor  such  banks.  And  when 
there  is  no  rate  fixed  by  the  local  law  the  rate  is  limited  to  7  per 
cent.,  and  the  entire  interest  is  forfeited,  if  such  law  is  violated, 
and  twice  the  amount  of  usury  paid  may  be  recovered  in  an  action 
brought  for  that  purpose  within  two  years. '^^    This  act  has  been 

««  Partridge  v.  Willinms,  72  Ga.  807. 

*3  Kleeman  v.  Frisbie.  63  IH.  4812. 

**  Stevens  v.  Ileeves,  33  N.  J.  Eq.  427. 

45  Reed  v.  Eastman.  50  Vt.  (57;  Loomls  v.  Eaton,  32  Conn.  550;  Town  of 
Reading  v.  Town  of  Weston,  7  Conn.  409. 

40  ILLINOIS  (Hurd's  Rev.  St.  c.  74,  §  11);  NEW  YORK  (Birdseye's  Rev.  St. 
p.  1665,  §§  16,  17»;  WEST  VIRGINIA  (Code,  c.  52,  §  22);  WISCONSIN  (Sanb. 
&  B.  Ann.  St.  §  1690). 

*7  In  MINNESOTA  (Gen.  St.  ^  2218,  2794,  2879).  But  see,  contra,  in  Ne- 
braska, Lincoln  Bldg.  &  Sav.  Ass'n  v.  Graham,  7  Neb.  173. 

■18  Farmers'  &  Traders'  Bank  v.  Harrison,  57  Mo.  503;  notwithstanding  the 
custom  of  tho  bank,  Niagara  Co.  Bank  y.  Baker,  15  Ohio  St.  68;  Bank  of  Utica 
T.  Hillard,  5  Cow.  (N.  Y.)  153. 

4*  National  Bank  of  Winterset  v.  Eyre,  52  Iowa,  114,.  2  N.  W.  996. 

•0  UNITED  STATES  (Rev.  St  {§  5197,  5198). 
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held  to  apply  both  to  accommodation  and  business  paper,  and  to 
discounts  made  in  a  state  like  New  York,  where  a  rate  of  interest 
is  fixed  by  law,  but  no  rate  of  discount.^*  In  Massachusetts  it 
has  been  held  that  this  act  supersedes  the  state  usury  laws  as  to 
national  banks."^  But  in  New  York  the  penalties  of  the  state 
usury  law  have  been  held  to  apply  to  national  banks.'* 

Usury — When  Admissible. 

§  1793.  Usury  in  the  making  of  a  bill  renders  it  void  as  against 
all  parties.**  And  it  may  be  set  up  in  a  suit  brought  by  or  against 
the  party's  personal  representatives.**  The  acceptor  of  a  bill  may 
set  up  usury,  to  which  he  is  not  a  party,  between  the  drawer  and 
the  indorsee  who  brings  suit.**  So,  a  surety  may  avail  himself  of 
usurious  payments  made  by. his  principal  for  the  purpose  of  obtaining 
an  extension,  and  may  have  such  payments  credited  in  his  own  dis- 
charge.*^ And  in  Georgia  it  is  provided  by  statute  that  a  suret^v 
may  recover  against  his  principal  the  amount  paid  by  him  in  taking 
up  a  note  without  notice  that  it  was  originally  tainted  with  and  in- 
cluded usury,  and  that  the  principal  intended  to  resist  its  payment 
on  that  ground.**  But,  if  the  right  to  recover  usurious  payments 
made  by  the  maker  on  a  note  secured  by  mortgage  has  been  released 
by  him,  they  cannot  afterwards  be  set  up  by  a  later  mortgagee  for 
his  own  benefit.**    A  surety  is  not,  in  general,  discharged  by  usury 

31  Johnson  v.  Bank.  74  N.  Y.  329. 

82  Davis  V.  Kandail,  115  Mass.  547;  Central  Nat.  Bank  v.  Pratt,  Id.  539; 
National  Bank  of  Winlerset  v.  Eyre,  52  Iowa,  114,  2  N.  W.  995;  Flpt  Nat  Bank 
of  Columbus  v.  Gnrlinghouse,  22  Ohio  St.  492.  And  see  Bramhall  v.  Bank,  36 
N.  J.  lAW.  24.S. 

83  The  double  Interest  not  being  recoverable  under  the  national  bank  act, 
Hintermister  v.  .Bank,  3  Hun  (N.  Y.)  345;  but  the  usurious  contract  being 
wholly  void.  First  Nat.  Bank  of  Whitehall  v.  Lamb,  60  N.  Y,  95,  reversing  57 
Barb.  429;  as  to  this  case,  see  remarks  of  Bedle,  J.,  in  Bramhall  v.  Bank«  36 
N.  J.  Law,  247. 

84  Armour  v.  Moore,  5  III.  App.  433.  As  against  indorsees,  see  chapter  47, 
Infra. 

88  Fox  V.  Whitney,  16  Mass.  118. 
80  Akers  v.  Demond.  108  Mass.  318w 
8T  Lemmon  v.  Whitman,  75  Ind.  318^ 
88  GEORGIA  (Civ.  Code,  §  2982). 
»»  Churchill  ▼.  Cole,  32  Vt  93. 
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between  his  principal  and  the  holder  of  *the  note.'*  And  where  the 
principal  is  barred,  as  a  corporation,  from  the  defense  of  usnrj,  it 
cannot  be  set  up  by  the  surety  •*  or  indorser.*'  But  it  has  been  held 
that  one  who  indorses  a  corporation  bill,  after  indorsement  by  officers 
of  the  corporation,  to  facilitate  a  sale  for  its  benefit,  is  not  a  guaran- 
tor, and  may  set  up  usury  in  the  sale  by  the  maker's  agent,  although 
the  company  could  not  do  so.** 

Usury  In  Transfer. 

§  1794.  The  maker  of  a  note  cannot  set  up  in  an  action  against 
himself  that  the  note  was  indorsed  and  discounted  at  a  usurious 
rate.**  And  this  is  true,  also,  under  the  national  bank  act.**  Even 
an  accommodation  maker  cannot  set  up  that  the  note  was  sold  at  a 
usurious  discount  by  the  payee,  for  whose  accommodation  it  was  . 
made.**  A  note  may  be  sold  at  any  discount,  but,  if  it  is  given  as 
mere  security  for  a  usurious  loan,  the  indorsee  cannot  recover.*^ 

In  like  manner,  an  indorser  cannot  set  up  usury  between  maker  and 
payee,**  or  between  himself  and  a  prior  indorser.**  And  the  indorser 
of  a  note  which  has  been  discounted  for  the  maker  cannot  set  up 
that  it  was  given  in  renewal  of  a  note  in  which  usurious  interest  was 
taken  by  the  same  payee.^*  If  A.  indorses  a  note  for  a  balance  due 
on  a  usurious  account  between  the  maker  and  the  payee,  and  after- 
wards takes  it  up,  and  gives  his  own  note  to  the  payee  for  it,  he  can- 

«o  First  Jj|t  Bank  of  Winterset  v.  Garlinghouse,  22  Ohio  St  492.  And  see 
I  921,  supra. 

•1  First  Nat.  Bank  of  New  York  v.  Morris,  1  Hun  (N.  Y.)  680. 

•2  Union  Nat.  Bank  v.  Wheeler,  60  N.  Y.  612;  Stewart  v.  Bramhall,  74  N.  Y. 
85,  amrming  11  Hun,  139. 

«a  Bock  T.  Lauman,  24  Pa.  St.  435. 

•^Nichols  V.  Foarson,  7  Pet.  303;  Knights  v.  Putnam,  3  Pick.  (Mass.)  184; 
Newman  v.  Williams.  29  Miss.  212;  Capital  City  Ins.  Co.  v.  Qulnn,  73  Ala,  558. 

«B  Importers'  &  Traders'  Nat.  Bank  v.  Littell,  47  N.  J.  Law,  233. 

•0  (Jaul  V.  Willis,  26  Pa.  St.  259. 

•T  Durant  v.  Banta,  27  N.  J.  Law,  624.    And  see  §  523,  supra. 

«8  McKnight  V.  Wlieeler,  6  Hill  (N.  Y.)  492.  Although  he  indorsed  without 
recourse,  Challiss  v.  MeCrum,  22  Kan.  157. 

«•  Morford  v.  Davis,  28  N.  Y.  481. 

10  Bly  V.  Bank.  79  Pa.  St  453. 
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not  deduct  the  original  usury  paid  as  a  setoff  against  his  own  note.''* 
But  an  accommodation  indorser  may  avail  himself  of  usury  on  the 
part  of  the  maker.^* 

Usury— Becovery  of  Payment. 

§  1795.  Some  states  provide  by  statute  for  the  recovery  of  all 
usurious  interest  paid/'  or  of  double^*  or  even  treble  the  amount 
paid.^*^  And,  if  the  maker  is  obliged  to  pay  the  face  of  the  note  to  a 
bona  fide  holder,  he  may  recover  the  usurious  excess  paid  by  him,  in 
an  action  against  the  payee.'®  But  usury  voluntarily  paid  cannot,  in 
general,  be  recovered. '^  If  the  statute  prohibits  an  agreement  in 
writing  for  payments  beyond  a  certain  rate,  the  prohibition  will  be 
waived  by  a  verbal  agreement  for  such  payment,  actually  performed.'* 
And,  when  an  action  is  brought  to  recover  usurious  payment,  an 
accord  and  satisfaction  of  usury  will  be  a  complete  defense.^* 

Ti  Craig  V.  Butler,  9  Mich.  21. 

7  2  National  Bank  of  Auburn  v.  Lewis,  75  N.  Y.  516,  reversiu^  10  Hun.  4G8; 
Newport  Nat.  Bank  v.  Twet^d.  4  Ilonst.  (Del.)  225. 

7  3  MINNESOTA  (Gen.  St.  §  2213);  MISSISSIPPI  (Ann.  Code,  §  2348).  And 
see  §  521,  bupra.  So,  in  I^OUISIANA.  Avliere  the  suit  must,  however,  be  brought 
within  one  year.     Walker  v.  Villuvaso,  18  La.  Ann.  718. 

74  NOKTH  CAROLINA  (Code.  §  383(5),  if  the  action  is  brought  within  two 
years. 

7  5  WISCONSIN  (Sanb.  &  B.  Ann.  St.  §  1091),  if  action  is  brought  within  one 
year  after  payment. 

7  0  Kock  V.  Block,  29  Ohio  St.  5C5.  So,  by  statute  in  MINNESOTA  (Gen.  St. 
§  2214). 

T7  Riddle  V.  Rosenfeld,  103  111.  CUO;  Kinney  v.  Sherman,  28  111.  519;  Reed  v. 
Loan  Co.,  160  Mass.  237.  35  N.  E.  077. 

7  8  Nutting  V.  McCutcheon.  5  Minn.  382  (Gil.  310). 

7»  Rogers  v.  Ball,  54  Ga.  15.  But  the  penalty  provided  for  usury  in  the  na- 
tional bank  act  cannot  be  used  as  a  set-oflf.  Danforth  v.  Bank,  1  C.  C.  A.  62. 
48  Fed.  271;  National  Bank  of  Rahway  v.  Carpenter.  52  N.  J.  Law,  165,  19  Atl. 
181;  Barnet  v.  Bank.  98  U.  S.  555.  And  see  §  526,  supra.  And  this  rule  Is 
now  applied  in  New  York  to  state  banks  (which  are  by  statute  put  on  the  foot- 
ing of  national  banks),  Caponlgri  v.  Altieri  (Sup.)  51  N.  Y.  Supp.  418;  although 
at  first  held  otherwise  in  the  same  case.  21  Misc.  Rep.  510,  47  N.  Y.  Supp.  715, 
and  22  Misc.  Rep.  101,  48  N.  Y.  Supp.  808. 
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Beooupment  of  Usury. 

§  1796.  Where  uBurioas  interest  has  been  paid  on  a  note,  it  may 
be  set  oflf  against  it,  to  reduce  the  balance  due.®^  And  such  pay- 
ment will  be  regarded  as  a  payment  on  account  of  the  principal  debt, 
and  not  a  mere  set-off,  which  might  be  barred  as  such  by  the  statute 
of  limitations.'^  And  such  excessive  payment  on  the  original  note 
may  be  set  up  as  a  counterclaim  against  the  renewal.*^  And  even  a 
voluntary  payment  of  usury,  which  could  not  be  recovered,  as  we 
have  seen,  may  be  used  as  a  counterclaim  in  recoupment.®*  Such 
payments  are  recouped  by  applying  the  amount  to  the  lawful  interest 
accrued  at  the  date  of  payment,  and  afterwards  to  reduction  of  the 
principal.** 

The  maker  of  a  note,  who  has  paid  usurious  interest  on  it,  may 
treat  it  as  a  payment  on  account  of  principal,  or  avail  himself  of  it 
as  a  set-off.**  But  he  cannot  set  off  on  one  note  a  usurious  pay- 
ment made  on  another  note,  although  between  the  same  parties.*** 
And  if  usury  is  voluntarily  paid  on  a  contract  originally  usurious, 
after  the  passage  of  a  law  making  the  rate  reserved  in  it  legal,  it 
cannot  be  recouped  as  a  usurious  payment.*'  A  note  may  be  purged 
of  usury,  if  th^  illegal  interest  is  refunded,  and  a  new  agreement  made 
for  legal  interest  only  in  future.**  And  in  Maine  the  holder  may 
recover  costs  on  a  usurious  note,  if  he  reduces  it  voluntarily  before 
trial  to  the  amount  lawfully  due.** 

80  National  Bank  of  Auburn  v.  Lewis,  75  N.  Y.  516,  reversing  10  Hun,  468; 
Thomas  v.  Slioemaker,  6  Watts  &  S.  (Pa.)  179;  WUkinson  v.  Wooten,  5a 
Ga.  584;   House  v.  Davis,  60  lU.  367;  Richards  v.  Kountze,  4  Neb.  200. 

81  Union  Nat.  Bank  v.  Fraser,  63  Miss.  231. 

82  National  Bank  of  Madison  v.  Davis,  8  BIss.  100,  Fed.  Gas.  No.  10,038. 
«»  MitcheU  v.  Lyman,  77  111.  525. 

84  Lemmon  v.  Whitman,  75  Ind.  318.  And  in  Indiana  it  can  only  be  re- 
couped and  not  recovered,  Holcraft  v.  Mellott,  57  Ind.  539. 

85  Lewis  V.  Jewett,  51  Vt  378. 

88  Ewing  V.  Griswold,  43  Vt  400.  So,  under  the  national  bank  act,  Bamet 
V.  Bank,  98  U.  S.  555. 

87  Sims  V.  Squires,  80  Ind.  42. 

88  Phillips  V.  Association,  53  Iowa,  719,  6  N.  W.  121. 

89  Knight  V.  Frank,  48  Me.  320;  but  not  by  a  mere  indorsement  after  suit 
brought  without  the  maker's  knowledge,  Gray  v.  Brown,  49  Me.  544. 
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Bemedies  in  Case  of  Usxury. 

§  1797.  Where  a  contract  is  usurious,  the  right  to  recover  is  de- 
termined by  statute,  and  varies  in  the  different  states.  Thus,  the 
holder  may  recover  the  principal  with  legal  interest,^®  or  the  principal 
alone,  all  the  interest  being  forfeited,^^  or  all  recovery  may  be  barred, 
as  in  New  York.  A  court  of  equity  will  restrain  the  sale  of  land 
deeded  in  trust  to  secure  a  usurious  note  on  the  payment  of  the  prin- 
cipal and  legal  interest.*^  And  in  Illinois  the  statute  allowing  equita- 
ble relief  has  been  held  to  take  the  place  of  common-law  remedies 
previously  existing.**  In  Minnesota  provision  is  made  for  proceed- 
ings in  equity  to  declare  a  usurious  bill  or  note  void  and  have  it  can- 
celed, and  to  have  all  proceedings  upon  it  at  law  enjoined.'*  But 
the  New  York  statute  allowing  equitable  relief  to  a  ^n[)orrower/' 
without  offer  on  his  part  to  pay  principal,  or  interest,  has  been  held 
not  to  apply  to  the  accommodation  indorser  of  a  usurious  note.®* 
Usury  in  a  note  is  no  ground,  however,  for  vacating  in  a  collateral 
proceeding  a  judgment  entered  on  the  note  by  confession.'* 

Usury — Ho-w  Pleaded  and  Proved.  _ 

§  1798.  The  defense  of  usury  is  not  favored  by  the  courts,  and 
the  party  setting  it  up  must  prove  all  the  facts  necessary  to  establish 
it.®^    And  in  Maryland  he  is  required  by  statute  to  state  the  particu- 

«o  Tuxbury  v.  Abbott,  59  Me.  466. 

•1  Lanier  v.  CJox,  65  Ga.  2(55;  and  a  verbal  agreement  for  usurious  interest 
may  have  ttiat  effect,  Rozelle  v.  Dickerson,  63  Miss.  538. 

02  Beard  v.  Bingham,  76  N.  C.  285.  The  collateral  remains  valid  security 
for  the  amount  legally  due.    Partridge  v.  WUliams,  72  Ga.  807. 

•3  Carter  v.  Moses,  39  111.  539. 

04  MINNESOTA  (Gen.  St.  §  2217). 

05  Allerton  v.  Belden,  49  N.  Y.  373,  reversing  3  Lans.  (N.  Y.)  492;  Birdseye*s 
Rev.  St  p.  1664,  §  13. 

oc  Black  V.  Pattlson,  61  Miss.  599. 

07  Cutler  V.  Wright.  22  N.  Y.  472.  But  it  is  sufficient  to  set  up  the  facts  from 
which  It  Is  to  be  inferred,  Maule  v.  Crawford,  14  Hun  (N.  Y.)  193:  Laird  v. 
Hodges,  26  Ark.  356;  Jordan  v.  Mitchell,  25  Ark.  258;  Pilsbury  v.  McNally,  22 
Ark.  409;  and  see,  as  to  pleading  usury  under  the  national  bank  act.  National 
Bank  of  Auburn  v.  Lewis,  75  N.  Y.  516,  reversing  10  Hun,  468. 
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lare  as  to  time  and  amount,  in  pleading  usury.®®  The  burden  of 
proof  is  on  a  defendant  who  alleges  that  a  note  is  usurious.®®  And 
usury  will  not  be  presumed  merely  because  interest  is  agreed  on  from 
a  date  prior  to  the  actual  making  of  the  note,^®®  or  because  the  agent 
who  made  the  loan  for  the  maker  has  taken  usury.*®^  But  if  a  judg- 
ment is  rendered  in  an  action  for  the  interest,  finding  the  note  to  be 
usurious,  it  will  be  conclusive  evidence  in  an  action  between  the  same 
parties  for  the  principal  of  the  note.^^*  And,  if  a  lender  forces  per- 
sonal property  on  a  borrower  as  part  of  the  loan  made  to  him  on  dis- 
counting the  bill,  the  burden  will  be  on  the  holder  to  disprove  the 
usury  implied  by  showing  the  actual  value  of  the  property  transfer- 
red.^®' 

If  usury  is  set  up  as  a  defense  to  a  note  made  in  another  state,  the 
rate  being  greater  than  that  allowed  by  the  lex  fori,  it  has  been  held 
that  the  plaintiff  must  prove  that  the  note  was  lawful  where  it  was 
made.^®*  A  party  may  prove  that  a  note  was  void  for  usury  at  the 
time  of  its  inception.^®^  And  it  has  been  held  that  other  dealings  be- 
tween the  same  parties  are  admissible  as  evidence  of  this.^®®  Parol 
evidence  is  admissible  to  show  an  agreement  for  usurious  interest, 
and  to  prove  that  it  was  paid.^®^  But  where  any  rate  is  valid  if  agreed 
upon,  as  in  California,  a  parol  agreement  made  there  for  a  high  rate 
of  interest  will  be  sufficient  consideration  for  a  note  afterwards  given 
for  such  accrued  interest  in  another  state  on  paying  off  the  princi- 
pal."* 

08  MARYLAND  (Pub.  Gen.  Laws,  art.  49,  §  5). 

••  WiUiams  v.  Banks,  19  Md.  22;  GlUette  v.  Ballard,  25  N.  J.  Eq.  491;  Moody 
v.  Hawkins,  25  Ark.  191. 

100  Andrews  v.  Hart,  17  Wis.  297;  Rutherford  v.  Smith,  28  Tex.  322. 

101  Algur  V.  Gardner,  54  N.  Y.  360. 

102  Newton  v.  Hook,  48  N.  Y.  676. 
108  Davis  V.  Hardacre,  2  Camp.  375. 

104  Camp  V.  Randle,  81  Ala.  240,  2  South.  287. 

106  Stafford  v.  Rice,  5  Cow.  (N.  Y.)  23. 

loe  Seekel  r.  Norman,  71  Iowa,  2CA,  32  N.  W.  334;  as  to  the  amount  of  evi- 
dence necessary,  see  Bayllss  v.  Cockcroft,  81  N.  Y.  363. 

107  Rohan  v.  Hanson,  11  Cush.  (Mass.)  44;  e.  g.  to  support  a  recovery  of 
usury  paid  by  showing  that  other  notes  had  been  given  for  usurious  interest 
only,  and  paid,  Jackson  v.  Klrby,  37  Vt  448. 

io»  Rose  V.  Phillips,  33  Conn.  570. 
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§    1799  DEFENSE — ILLEQALTTY   AND   FRAUD.  (Ch.  45 

Fraud— False  Bepresentatioxu 

§  1799.  Commercial  paper,  like  other  contracts,  is  rendered  void 
by  fraud.  This  is  true  if  it  is  induced  by  false  representation;  ^®' 
e.  g.  to  the  effect  that  an  accommodation  note  was  business  paper;  ^^® 
or  as  to  the  construction  of  a  road  on  which  the  note  was  condi- 
tioned,^ ^^  or  a  pretended  request  of  the  maker  that  the  defendant 
should  sign  as  surety.^^*  So,  it  has  been  held,  where  the  defendant, 
holding  under  a  blank  indorsement  (as  security  for  a  loan  that  had 
been  paid),  was  fraudulently  induced  to  believe  that  he  could  only  re- 
turn the  note  with  his  indorsement.^^*  So,  where  an  illiterate  person 
is  induced  to  sign  a  paper,  without  negligence  on  his  part,  by  misrep- 
resentation as  to  its  character.^  ^*  So,  where  the  maker  of  an  out- 
lawed note  was  induced  to  renew  by  false  representations  as  to  the 
fact  of  its  being  outlawed.^ ^^ 

Mere  ignorance  that  a  provision  is  contained  in  a  note  does  not 
amount  to  fraud,  and  is  no  defense.^^'  The  fraud  may  consist,  how- 
ever, in  a  fraudulent  exaggeration  of  an  injury  for  which  the  note  was 
given;  ^^^   or  in  a  false  statement  as  to  the  amount  the  payee  had 

109  Byles,  Bills,  214;  Benj.  Chalm.  Dig.  art.  94;  1  Edw.  Bills  &  N.  458;  Grew 
V.  Bevan,  3  Starkie.  134;  Lenheim  v.  Fay,  27  Mich.  70;  Elsass  v.  Institute,  77 
Ind.  72;  Armstrong  v.  Cook,  30  lud.  22;  Beall  v.  January,  62  Mo.  434;  Nat. 
Bank  of  I^ncaster  v.  Mackey  (Kan.  App.)  49  Pac.  324;  Millard  v.  Barton,  13 
R.  I.  610;  Wilbur  v.  Prior,  67  Vt.  508,  32  Atl.  474;  Wenzel  v.  Shulz,  78  Cal.  221. 
20  Pac.  404. 

no  Webb  V.  Odell,  49  N.  Y.  583.  But  see,  contra,  Trask  v.  Wlngate,  63  N. 
H.  474,  3  Atl.  926. 

111  Taylor  v.  Fletcher,  15  Ind.  80. 

112  Hall  V.  Clopton,  56  Miss.  555. 

118  Shaw  V.  Stein,  79  Mich.  77,  44  N.  W.  419. 

11*  Anderson  v.  Walter,  34  Mich.  113;  Kagel  v.  Totten,  59  Md.  447;  Brlggs 
V.  E^wart,  51  Mo.  245.  So,  where  the  maker  was  old  and  sick,  and  otherwise 
disabled  by  drugs  and  by  poor  eyesight,  Mitchell  v.  Tomllnson,  91  Ind.  167; 
or  where  his  attention  was  fraudulently  diverted,  Anderson  v.  Field.  6  111.  App. 
307.    And  see  §  1873,  infra,  as  to  effect  of  negligence. 

118  Brown  v.  Rice's  Adm'r,  26  Grat.  (Va.)  467. 

lie  Downey  v.  Beach,  78  111.  53;  and  the  maker's  negligence,  without  fraud 
on  the  payee's  part,  is  no  defense,  Carpenter  v.  Bank,  119  IlL  352^  10  N.  E.  18; 
nor  his  Illiteracy,  Weller's  Appeal,  103  Pa.  St  504. 

117  Thompson  v.  Hinds,  67  Me.  177. 
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Ch.  46)  MISREPRESENTATION    AND   CONCEALMENT.  §   1800 

expended  on  thcf  property  for  which  the  note  was  given,**'  or  as  to 
the  valne  of  collateral  on  the  strength  of  which  the  surety  was  induced 
to  sign,***  or  even  as  to  the  value  of  the  property  purchased.**®  So, 
if  the  payee  obtains  a  note  by  a  false  statement  as  to  the  amount 
paid  by  him  to  a  third  party  for  the  maker,  the  note  will  be  void  to 
the  extent  of  the  misrepresentation.*** 

Misrepresentation  and  Concealment. 

§  1800.  To  render  a  bill  void,  the  false  representation  must  be 
material,  and  must  have  induced  the  party  to  execute  or  deliver  the 
paper.***  A  note  will  not  be  rendered  void  by  misrepresentation  as 
to  its  legal  effect,**'  or  in  another  matter,***  or,  by  a  third  party,  to 
the  effect  that  the  principal  debtor's  wife,  for  whose  benefit  the  note 
was  made,  was  entitled  to  a  large  share  in  her  father's  estate,  and 
the  surety  would  never  be  called  on  to  pay.****  So,  where  a  pur- 
chaser sees  the  land  before  giving  his  note  for  it,  he  will  not  be  dis- 
charged by  a  fraudulent  representation  as  to  its  value.*** 

Fraudulent  conceahnent  of  a  material  fact  has  the  same  effect  as 
a  false  statement.  This  is  so  where  the  maker  refuses  to  sign  a  note 
with  a  certain  surety,  and  the  surety  is  afterwards  induced  to  sign 
it,  without  knowledge  of  such  refusal;  **^  or  where  a  maker  gives  his 
note  for  a  check,  and  the  seller  fails  to  inform  him  that  the  drawer's 
paper  had  been  protested,  although  the  seller's  informant  had  told 
him  he  believed  the  drawer's  paper  to  be  good.***    So,  the  acceptor 

"•KeUer  v.  VoweU.  17  Ark.  445. 

ii»  Bank  of  Metropolis  v.  Jones,  8  Pet.  12. 

ISO  Archer  v.  Bamford,  3  Starkie,  175;  but  not  a  mere  representation  as  to 
the  value  of  the  merchandise  for  which  the  note  was  given,  without  other  ma- 
terial facts,  McCk)mas  v.  Haas,  98  Ind.  276. 

121  Griffiths  V.  Parry,  16  Wis.  218. 

122  Hodges  V.  Torrey,  28  Mo.  90;  but  even  a  fraudulent  representation  by 
a  bona  fide  holder  as  to  the  amount  paid  by  him,  made  to  induce  the  maker 
to  execute  a  renewal  to  him,  will  not  constitute  a  material  defense.  Murphy 
V.  Lucas,  58  Ind.  360. 

128  Jaggar  v.  Winslow,  30  Minn.  2G3,  15  N.  W.  242. 

124  Ingram  v.  Jordan,  55  Ga.  356. 

126  Shropshire  v.  Kennedy,  84  Ind.  111. 

126  Sprowls  V.  McCloud  (Pa.  Sup.)  6  Atl.  920. 

12T  Ctonger  v.  Bean,  58  Iowa,  321,  12  N.  W.  284. 

128  Brown  v.  Montgomery,  20  N.  Y.  287. 
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§    1801  DEFENSE — ILLEGALITY    AND   FRAUD.  (Ch.  45 

may  have  an  action  for  deceit,  where  his  acceptance  has  been  obtained 
by  the  production  of  a  bill  of  lading  as  security,  without  information 
(posisessed  by  the  holder)  that  steps  were  being  taken  to  reclaim  the 
goods.^^®  Po,  where  an  indorser  is  induced  to  sign  composition  notes 
without  being  informed  that  the  holder  did  not  concur  in  the  compo- 
sition.^'® But  the  failure  to  inform  him  that  the  payee  had  taken 
the  maker's  note  for  the  balance  due  him  has  been  held  not  to  amount 
to  fraud.^*^  So,  an  agreement  between  the  maker  and  holder  of  a 
note  not  to  inform  the  surety  of  its  nonpayment  is  not  such  a  fraud 
as  will  discharge  the  surety.^'*  But  a  transfer  in  good  faith  of  a 
draft  on  a  bank  after  it  had  become  insolvent  is  not  void.^'* 

Fraud  on  Creditors. 

§  1801.  A  note  made  in  fraud  of  creditors  is  void  between  the 
parties,^**  as  against  an  indorsee  after  maturity  and  for  collection 
only.^'*  But  an  indorsement  made  to  defraud  the  indorser's  cred- 
itor cannot  be  set  up  by  the  indorser  for  his  own  benefit;  ^**  nor  by 
the  maker  against  the  indorsee,^'^  and  it  is  valid  in  the  hands  of  a 
bona  fide  holder,  to  the  extent  of  the  value  paid.^'*  A  note  made  to 
B.,  instead  of  his  partner,  A.,  in  order  to  defraud  A.'s  creditors,  will 
not  be  enforced  in  the  hands  of  the  payee.^'*    But,  where  the  maker 

i2»  March  v.  Bank,  4  Hun  (N.  Y.)  466. 

180  Doughty  V.  Savage,  28  Conn.  146. 

181  Booth  V.  Storrs,  75  IlL  438.  But,  If  the  maker  falsely  represents  the 
composition  as  equal,  the  creditor  may  recover  the  balance  due  on  his  original 
debt,  without  rescinding  the  composition.  Broadway  Sav.  Bank  v.  Schmucker, 
7  Mo.  App.  171. 

132  Grover  v.  Hoppuck,  26  N.  J.  Law,  191. 

138  In  re  Oriental  Bank,  28  Ch.  Dlv.  634. 

184  Sternburg  v.  Bowman,  103  Mass.  325;  Stevens  v.  Parker,  7  Allen  (Mass.) 
361;  Church  v.  Mulr,  33  N.  J.  Law,  318.  And  see  §  508,  supra.  But  the 
payee's  administrator  may  enforce  a  note  made  to  him  for  goods  fraudulently 
transferred  to  the  maker  to  evade  an  attachment  against  the  payee.  Martin 
v.  Root,  17  Mass.  222. 

186  Powell  V.  Inman,  52  N.  C.  2a 

186  Church  V.  Mulr,  33  N.  J.  Law,  318. 

187  Miller  V.  McNalr,  65  Wis.  452,  27  N.  W.  333. 
18  8  Armstrong  v.  Bank,  41  Fed.  234. 

i80Ager  V.  Duncan,  50  CaL  325.  So,  if  the  note  is  for  goods  sold  by  the 
payee  to  defraud  his  creditors.    Harwood  v.  Knapper,  50  Mo.  456. 
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Ch.  45)  FRAUDULENT   BREACH    OF   CONDITION.  §    1802 

sets  up  a  want  of  consideration,  the  payee  cannot  avail  himself,  in 
rebuttal,  of  the  fraud  on  the  maker's  creditors".**"  And  in  Vermont 
the  maker  cannot  set  up,  even  against  the  original  payee,  that  the 
note  was  made  to  defraud  his  own  creditors.*** 

Fraudulent  Breach  of  Condition. 

§  1802.  The  nonperformance  of  a  promise  to  be  performed  in  the 
future  does  not  amount  to  a  fraud,***  unless  the  payee  obtains  the 
note  upon  a  false  pretense  that  he  will  do  something,  which  he  imme- 
diately afterwards  declares  he  will  not  do.**^  If  a  note  is  delivered 
upon  an  express  condition  that  another  shall  sign  as  surety  before 
it  is  issued,  and  it  is  negotiated  without  such  additional  signature, 
the  original  surety  will  not  be  liable,***  and  he  may  have  relief  in 
equity.***  But  an  agreement  that  another  surety  shall  be  obtained, 
"if  possible,"  will  not  constitute  a  defense.**'  And  if  a  surety  signs 
a  note  on  condition  of  another  surety  being  obtained,  but  delivers 
it  to  the  payee,  the  condition  wfll  be  discharged,  since  the  note  cannot 
be  delivered  in  escrow  to  the  payee. **^  So,  if  the  accommodation 
maker  of  a  note  deposits  it  with  the  creditor  until  the  accommodated 
payee  should  give  another  note  to  replace  it,  and  he  never  does  so, 
it  will  be  no  defense.***  So,  if  the  condition  of  an  accommodation 
acceptance  (that  he  should  pay  only  when  collected)  was  omitted  by 
mistake.*** 

1*0  Wearse  v.  Pelrce,  24  Pick.  (Mass.)  141. 

1*1  Garpeiter  v.  McCaure,  39  Vt  9;  Gen.  St  p.  672,  §  33.  So,  the  maker 
cannot  set  up  that  the  note  sued  on  was  made  for  a  composition  with  creditors, 
and  the  maker  fraudulently  gave  the  payee  an  additional  bill  for  the  balance 
due  him.    Howden  v.  Haigh,  11  Adol.  &  E.  1033. 

1*2  Patterson  v.  Wright,  64  Wis.  289,  25  N.  W.  10. 

i*«  Wlenholt  v.  Spltta,  3  Camp.  37a 

1**  Awde  V.  Dixpn,  6  Exch.  869;  Cowan  v.  Baird,  77  N.  C.  201.  But  it  Is 
otherwise  as  to  a  stipulation  between  principal  and  surety,  of  which  the  payee 
had  no  knowledge.    Whltcomb  v.  Miller,  90  Ind.  384. 

i*»  Majors  v.  McNeiUy,  7  Helsk.  (Tenn.)  294. 

1*8  Harris  v.  Atchinson,  2  lU.  App.  587. 

1*7  Johnson  v.  Branch,  11  Humph.  (Teun.)  521;  Massmann  v.  Holscher,  49 
Mo.  87.  So,  if  he  makes  the  performance  Impossible  by  his  own  act  Stock- 
weU  V.  Gidney,  73  Me.  84. 

i*»  Ryle  V.  Harrington,  14  How.  Prac.  (N.  Y.)  59. 

!*•  Greer  v.  Bentley  (Ky.)  43  S.  W.  219. 
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Fraudulent  Diversion — ^Accommodation  Paper. 

§  1803.  Where  accommodation  paper  is  fraudulently  diverted 
from  the  purpose  for  which  it  is  given,  it  will  amount  to  a  defense.^ ''^ 
So,  where  one  signs  as  indorser  or  surety  on  condition  of  other  sig- 
natures which  are  not  procured.^**^ 

So,  if  an  accommodation  indorsement  is  given  to  enable  the  maker 
to  raise  money  at  the  bank,  and  he  exchanges  it  before  maturity  for 
lottery  tickets  at  an  exorbitant  price^  the  party  so  taking  it  cannot 
recover  against  the  indorser.* "•  So,  where  a  surety  signs  a  note  to 
enable  the  principal  to  take  up  certain  other  notes  and  discharge 
a  collateral  mortgage,  and  all  of  the  notes  are  not  taken  up,  and  the 
mortgage  is  not  discharged,  the  surety  will  not  be  liable.*'**  So,  if 
an  accommodation  acceptance  is  given  to  enable  the  drawer  to  secure 
A,  for  goods  purchased,  and  the  acceptance  is  retained  by  A.  after 
the  goods  are  paid  for,  as  collateral  for  another  debt  of  the  drawer, 
and  is  afterwards  transferred  to  a*bona  Me  holder,  who  recovers 
against  the  acceptor,  the  latter  may  recover  from  the  drawer  the 
amount  so  paid.***'  • 

But,  if  the  purpose  of  the  accommodation  is  substantially  effected, 
a  diversion  of  the  paper  from  the  precise  use  contemplated  will  be 
immaterial.*  ^^  And  one  who  gives  an  unrestricted  accommodation 
indorsement  cannot  defend  on  the  ground  that  the  proceeds  have  not 
been  applied  as  agreed.***^    So,  if  an  accommodation  note  is  given 

iBo  Quebec  Bank  of  Toronto  v.  Hellman,  110  U.  S.  178,  4  Sup.  Ct.  76;  Faulk- 
ner v.  White,  33  Neb.  199,  49  N.  W.  1122.  W^lthout  proof  of  special  damage. 
Rochester  v.  Taylor,  23  Barb.  (N.  Y.)  18. 

161  Twenty-Sixth  V^ard  Bank  v.  Stearns,  148  N.  Y.  515,  42  N.  B.  1050; 
Jordan  v.  Jordan,  10  Lea  (Tenn.)  124. 

IBS  Brown  v.  Taber,  5  Wend.  (N.  Y.)  566. 

XB4  Johnston  v.  May,  76  Ind.  293.    And  see  §§  916,  917,  supra. 

IBB  Bleaden  v.  Charles,  7  Bing.  246.  As  to  recovery  by  bona  fide  holder,  see 
§  1894,  infra. 

150  Warden  v.  Howell,  9  Wend.  (N.  Y.)  170;  Rogers  v,  Slpley,  35  N.  J.  Law, 
86.  But  where  the  maker  signs  a  note  to  A.,  to  be  indorsed  by  him  and  deliv- 
ered for  B.'s  accommodation  on  receipt  of  certain  securities  from  B.,  and  A. 
pays  B.'s  debt  and  retains  the  note,  but  surrenders  the  securities,  he  cannot 
hold  the  maker.    Boutelle  v.  Wheaton,  13  Pick.  (Mass.)  499. 

157  Brooks  v.  Hey,  23  Hun  (N.  Y.)  372;  Grandln  v.  Le  Roy,  2  Paige  (N.  Y.) 
509;  Mohawk  Bank  v.  Corey,  1  Hill  (N.  Y.)  513. 
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Ch.  45)  DIVERSTON   TO   OTHER   PAYEE.  §    1804 

to  raise  money,  and  it  is  used  by  the  party  accommodated  as  colla- 
teral for,"«  or  in  payment  of,"*  an  existing  debt,  it  will  not  amount 
to  a  fraudulent  diversion.  And  if  the  party  acconmiodated  sells  the 
note,  instead  of  having  it  discounted  at  a  bank  as  agreed,  the  surety 
will  not  be  discharged,  and  may,  therefore,  recover  contribution  from 
his  co-surety,  on  paying  the  note.^*^  So,  if  a  note  is  given  to  A.  to 
raise  money  to  pay  off  a  mortgage  on  his  property  held  by  B.,  and 
it  is  transferred  instead  to  B.,  after  maturity,  the  defendant  must 
show  himself  to  have  been  injured  by  the  diversion.^*^  So,  one  who 
gives  his  acconunodation  acceptance  to  the  drawer  to  pay  off  a  debt 
to  A.  cannot  set  up  that  it  was  transferred  to  A.  in  payment  of  such 
debt  and  oth^r  advances.^**  So,  the  accommodation  maker  of  a  note 
will  be  liable  on  it  to  a  bank  making  advances  on  the  note  as  col- 
lateral, although  the  note  was  made  to  be  discounted  by  the  bank.^*' 

Diversion  to  Other  Payee. 

§  1804.  In  general,  where  accommodation  paper  is  made  to  be 
negotiated  to  a  party  named  in  it,  and  is  actually  negotiated  to 
another  party  instead,  it  will  constitute  no  defense;  ^•^  especially 
where  the  accommodation  maker  has  delivered  it  to  his  co-maker, 
and  it  is  delivered  by  him  to  such  other  party.^**  So,  where  the 
nominal  payee,  on  refusing  to  discount  the  paper,  has  indorsed  it 

18 «  Bank  of  Rutland  v.  Buck,  5  Wend.  (N.  Y.)  66;  Duncan  v.  Gilbert,  29  N. 
J.  Law,  521;  Jackson  v.  Bank,  42  N,  J.  Law,  177. 

!»•  Wheeler  v.  Allen,  50  How.  Prac.  (N.  Y.)  118;  Maltland  v.  Bank.  40  Md. 
540;  Fetters  v.  Bank,  34  Ind.  251. 

100  Briggs  V.  Boyd.  37  Vt  534. 

i«i  Corbltt  V.  Miller,  43  Barb.  (N.  Y.)  305.  But  see,  contra,  Thomas  v.  Wat- 
kins,  16  Wis.  549.     And  see  §  222,  supra. 

i«2  Leach  v.  Lewis,  1  Mac  Arthur,  112. 

i«»  Proctor  V.  WTiltcomb,  137  Mass.  303. 

i«*  R^ed  V.  Trentman,  53  Ind.  438;  AVard  v.  Bank,  14  B.  Mon.  (Ky.)  351; 
Browning  v.  Fountain,  1  Duv.  (Ky.)  13;  Whitaker  v.  Crutcher,  5  Bush  (Ky.) 
€21;  Hunt  V.  Aldrlch,  27  N.  H.  31;  Commercial  Bank  v.  Claiborne,  5  How. 
(Miss.)  301;  Bank  of  Newbury  v.  Richards,  35  Vt.  281.  Where  the  accommo- 
dation party  is  not  prejudiced.  Duncan  v.  Gilbert,  29  N.  J.  Law.  521.  And 
see  §i  917,  1655,  supra. 

i«»  Wardell  v.  Hughes,  3  Wend.  (N.  Y.)  418. 
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and  delivered  it  to  another  party,  who  discounted  it;  *®®  and,  if  such 
party  afterwards  transfers  it  to  a  bona  flfle  holder,  he  will  not  be 
liable  on  that  account  to  the  accommodation  indorser.^**^ 

But,  as  against  the  payee,  the  diversion  of  accommodation  paper 
has  been  held  to  be  equivalent  to  a  failure  of  consideration.^ •*  And 
where  the  nominal  payee  refuses  to  discount  the  paper,  and  it  is 
discounted  by  another  for  one  of  the  makers,  his  accommodation  co- 
makers have  been  held  not  to  be  liable.^**  So,  a  surety  has  been 
held  not  to  be  liable  where  the  note  is  discounted  by  another  person^ 
instead  of  the  payee  named.^^®  If  B.  gives  his  accommodation  in- 
dorsement to  obtain  a  discount  and  apply  the  proceeds  to  the  mak- 
er's debt  to  the  payee,  for  which  A.  is  surety,  and,  on  the  payee's 
refusal  to  discount  the  note,  it  is  delivered  to  A.,  it  has  been  held 
that  he  cannot  bring  suit  against  the  accommodation  indorser.^^^ 
And  an  accommodation  indorser  is  not  liable  where  his  indorsement 
was  given  on  the  express  condition  that  it  should  be  returned  to 
him,  if  a  particular  bank  refused  to  discount  it,^^*  or  where  it  was 
agreed  that  certain  mortgage  security  should  be  given  to  him,  which 
was  not  done,  and  the  note  was  delivered  to  another  party  than 
the  payee,  who  advanced  money  on  it  to  the  principal  debtor.*^* 
So,  where  a  note  is  given  by  A.  to  B.,  to  be  discounted  at  a  certain 
bank  on  certain  terms,  which  are  refused,  the  maker  will  not  be 
liable  on  it^  either  to  the  payee,  or  to  an  indorsee  suing  in  his 
name.^^* 

Duress. 

§  1805.  Where  a  bill  or  note  is  obtained  by  duress,  it  is,  in  like 
manner,  of  no  effect  between  the  original  parties.^^**    Thus,  a  note 

ie«  Morris  v.  Morton,  14  Neb.  358,  15  N.  W.  725;  Dunn  v.  Weston,  71  Me. 
270;   Cross  v.  Rowe,  22  N.  H.  77. 

i«7  Dawson  v.  Goodyear,  43  Conn.  548. 

i«8  Simpson  Centenary  CoUege  v.  Tuttle,  71  Iowa,  596,  33  N.  W.  74. 

i«o  Adams  Bank  v.  Jones,  16  Pick.  (Mass.)  574. 

170  Granite  Bank  v.  Ems,  43  Me.  367. 

171  Kasson  v.  Smitb,  8  Wend.  (N.  Y.)  437.    And  see  §  980,  supra. 
17  2  Hlckerson  v.  Ralguel,  2  Heisk.  (Tenn.)  329. 

17  3  Howe  V.  Selby,  53  Iowa,  670,  6  N.  W.  39. 
174  Denniston  v.  Bacon,  10  Johns.  (N.  Y.)  198. 
17  6  Chit.  Bills,  85;   Duncan  v.  Scott,  1  Camp.  100;   Stevens  v.  Underwood, 
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is  void  if  it  is  procured  by  abuse  of  criminal  process,^^*  or  obtained 
by  means  of  a  pretended  warrant  executed  by  a  pretended  officer,^" 
or  if  it  is  given  under  duress  of  imprisonment  in  order  to  regain  pos- 
session of  property  unlawfully  withheld  from  the  maker,^^'  or  is 
procured  by  unlawful  refusal  to  allow  the  maker's  vessel  to  leave 
port  until  he  had  signed  a  bill  for  the  debt.^^*  So,  a  fraudulent 
threat  of  an  attachment  without  justifiable  ground,^*®  or  a  threat 
of  personal  violence/®^  amounts  to  duress.  So,  ii  a  note  is  obtained 
and  collected  by  military  force,  the  maker  may  recover  the  amount 
paid.^**  But  a  note  given  for  a  debt  of  the  maker  to  procure  his 
discharge  from  prison  is  not  given  under  duress.^  *•  And  it  is  not 
duress  to  threaten  lawful  bankruptcy  proceedings,^®*  or  to  say  that 
the  maker  could  not  leave  the  state,  as  he  was  about  to  do,  until  he 

6  Scott,  402;  Hatch  v.  Barrett,  34  Kan.  223,  8  Pac.  129;  Magoon  v.  Reber,  76 
Wis.  392,  45  N.  W.  112. 

ITS  Shenk  v.  Phelps,  6  lU.  App.  612;  Phelps  v.  Zuschlag,  34  Tex.  371.  And 
see  if  501,  502,  supra.  So,  threats  of  criminal  prosecution  of  the  brother,  to 
procure  a  note  from  the  sister.  Schultz  v.  Catlln,  78  Wis.  611,  47  N.  W.  94G. 
But  not  so  a  note  for  money  embezzled  with  threat  of  criminal  prosecution. 
Beath  v.  Chapoton  (Mich.)  73  N.  W.  806;  Wolf  v.  TroxeU's  Estate,  94  Mich. 
573,  54  N.  W.  383. 

1T7  Ooffelt  V.  Wise,  62  Ind.  451. 

IT 8  Bennett  v.  Ford,  47  Ind.  264. 

iT»  McPherson  v.  Cox,  86  N.  Y.  472. 

180  Downing  v.  Ely,  126  Mass.  369. 

181  Rossiter  v.  Loeber,  18  Mont  372,  45  Pac.  560.  So,  where  the  note  was 
given  in  settlement  of  a  crim.  con.  proceeding,  which  occasioned  the  threat. 
McGowen  v.  Bush,  17  Tex.  195.  But  not  so  a  note  obtained  by  threat  of  per- 
sonal  violence  to  a  third  person,  then  at  a  distant  place.  Barrett  v.  Mahnken 
(Wyo.)  48  Pac.  202. 

182  Yoiers  v.  Stout,  4  Bush  (Ky.)  572.  So.  where  the  holder  of  a  note  Is 
compelled  by  military  arrest  to  surrender  it  on  receipt  of  Confederate  currency 
offered  In  payment  Anderson  v.  Lewis,  31  Tex.  675.  But  saying  he  "must 
take  it,"  without  any  ttireats,  is  not  duress,  although  the  (Confederate  army 
was  near,  and  military  orders  required  marshals  to  arrest  persons  refusing  to 
take  such  currency,  and  some  had  been  arrested.  Davis  v.  Railroad  Co.,  46 
Miss.  552. 

168  Bates  V.  Butler,  46  Me.  387;    St  Albans  Bank  v.  Dillon,  30  Vt  122; 
Kelley  v.  Noyes,  43  N.  H.  209.    And  see  §  500,  supra. 
184  Benner  v.  Van  Norden,  27  La.  Ann.  473. 
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signed  the  note.**"    And  a  threat  of  suicide  by  a  husband  is  not 
duress  upon  the  wife.**' 

Fraud  in  Inception. 

§  1806.  The  fraud  that  renders  a  bill  or  note  void  may  be  either 
in  its  inception  or  in  its  subsequent  transfer.  If  the  paper  is  orig- 
inally obtained  by  fraud,  or  for  a  fraudulent  consideration,  it  will 
be  a  legal  defense.*®^  Thus,  it  will  be  void  if  given  for  a  pretended 
sale  of  goods.**®  So,  if  a  signature  is  written  on  a  blank  sheet  for 
future  use  as  an  address,  and  a  note  is  afterwards  fraudulently  wri*^- 
ten  over  it,  it  will  not  be  binding  on  the  pretended  maker,***  even 
in  the  hands  of  a  bona  fide  holder.***  If  a  note  is  given  in  escrow 
for  a  certain  bond  to  be  delivered,  and  the  payee  obtains  it  by  fraud- 
ulently substituting  another  bond,  he  cannot  recover  on  it.***  So, 
where  one  agrees  to  become  a  surety  on  a  note  in  payment  for  cer- 
tain purchases,  and  another  debt  is  fraudulently  inserted  in  the  note, 
it  will  be  voidable  as  to  the  amount  so  added.***  But  it  is  no  de- 
fense that  the  holder  bought  certain  notes,  and  conunenced  several 
actions  on  them,  with  a  design  to  harass  and  oppress  the  maker.*** 

It  is  not  of  itself  a  fraud  that  the  maker  was  insolvent  at  the  time, 
if  the  note  was  given  in  good  faith  for  a  valid  debt***    And  even 

188  Seymour  v.  Prescott.  60  Me.  376. 

186  Remington  v.  Wright,  43  N.  J.  Law,  451,  affirming  41  N.  J.  Law,  49. 

187  Galusha  y.  Bank,  1  Hun  (N.  Y.)  573.  E.  g.  by  false  entries  making  the 
defendant  appear  to  be  indebted  to  the  plaintiff.  Barber  v.  Kerr,  8  Barb.  (N. 
Y.)  149.  Or  by  misrepresentation  of  the  payee's  identity.  Bergmann  v.  Sal- 
mon, 79  Hun,  456,  29  N.  Y.  Supp.  968.  Or  by  fraudulent  reissue  of  bonds  that 
have  been  paid.  Board  of  Education  v.  Sinton,  41  Ohio  St  504.  As  to  fraud 
In  consideration,  see  §§  489,  549,  supra.  And  by  fraudulent  warranty,  see 
i  548,  supra. 

188  Nichols  V.  Baker,  75  Me,  334.  Or  for  a  genuine  sale  which  the  pur- 
chaser did  not  intend  to  pay  for.  Nichols  v.  Baker,  75  Me.  334.  And  the 
defense  is  available  without  an  offer  to  rescind  the  note  if  the  damages  equal 
the  whole  face  of  the  note.    Kelly  v.  Pember,  35  Vt  183. 

180  Wilson  V.  Miller,  72  Dl.  616. 
190  Nance  v.  Lary,  5  Ala.  370. 

i»i  Boone  v.  Queen.  2  Oranch,  C.  C  371,  Fed.  Cas.  No.  1,643. 
i»2  Clop  ton  V.  Elkin,  49  Miss.  95. 
193  Bragg  V.  Raymond,  11  Cush.  (Mass.)  274. 
i»4  Savage  v.  Ball,  17  N.  J.  Eq.  142. 
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where  the  officers  of  a  bank,  knowing  it  to  be  insolvent,  receive 
dei>ositB  from  persons  ignorant  of  its  condition,  charging  and  re- 
mitting such  deposits  at  customary  intervals,  irrespective  of  their 
collection,  the  bank  will  not  be  liable  for  uncollected  drafts  as  a 
special  deposit,  and  they  cannot  be  recovered  as  such  against  its 
receiver.***  But  it  has  been  held  to  be  a  fraud  for  an  insolvent 
bank  to  receive  checks  deposited,  when  contemplating  inmiediate 
suspension  and  insolvency.**'  But  one  who  purchases  a  bill  in  good 
faith  from  a  branch  bank,  after  the  princijial  bank  had  failed  with- 
out his  knowledge,  can  only  prove  as  a  general  creditor  against  such 
bank,  and  cannot  recover  the  payment  made  by  him  as  on  a  void 
sale.**^ 

Fraud  in  Transfer. 

§  1807.  Fraud  in  the  sale  of  collateral  and  in  the  application  of 
the  proceeds  is  admissible  as  a  defense.***  So,  if  the  payee  misappro- 
priates a  note  given  as  a  renewal  to  take  up  another  note,  which 
the  maker  is  afterwards  obliged  to  pay,  he  may  set  up  the  defense 
against  the  payee.***  So,  if  paper  is  fraudulently  disposed  of  by  one 
with  whom  it  was  deposited  for  safe-keeping,  it  is  a  good  defense 
against  a  party  with  notice.^^*  But,  if  the  maker  of  a  note  puts  it 
into  the  hands  of  an  agent  to  sell  and  raise  money  on  it,  he  cannot 
set  up  against  a  bona  fide  holder  a  misappropriation  of  the  proceeds 
by  the  agent.***  And,  in  general,  the  maker  is  not  discharged  by 
the  mere  fact  that  the  note  was  fraudulently  transferred  by  the 
payee.*** 

!•»  People*8  Bank  v.  Frellnghuysen,  8  N.  J.  Law  J.  295.  On  the  other  hand, 
the  receiver  of  an  insolyent  bank  cannot  appropriate  (as  the  proceeds  of  its 
own  drafts,  under  the  national  bank  act)  a  special  deposit  of  drafts  purchased 
of  a  depositor  whose  account  was  overdrawn,  although  the  cashier  acted  as 
agent  of  the  seller  and  purchased  as  executor.  Tuttle  y.  Frellnghuysen,  38 
N.  J.  Eq..l2. 

loft  Fisfie  y.  Dietrich,  3  Mo.  App.  581.    And  see  §  1810,  infra. 

i»T  In  re  Oriental  Bank,  28  Ch.  Dly.  643. 

i»8  Howard  v.  Ames,  3  Mete.  (Mass.)  30a 

xo»  Honeycut  y.  Strother,  2  Ala,  135. 

soo  Marston  y.  AUen,  8  Mees.  &  W.  494. 

«oi  Lingg  y.  Blummer,  88  Pa.  St  5ia 

SOS  Kinney  y.  Kruse,  28  Wis.  183.    And  see  {§  694,  800,  supra. 
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On  the  other  hand,  if  a  bill  is  indorsed  for  a  certain  purpose  to 
A.,  he  cannot  appropriate  it  to  a  debt  due  him  from  the  indorser,  and 
hold  the  acceptor  liable  upon  it.^®*  And  if  an  agent,  to  whom  a  note 
is  given  to  procure  a  discount,  misappropriates  it  to  a  debt  due  him- 
self, he  will  be  liable  to  the  principal,  as  though  he  had  procured  the 
discount.^®*  And  where  one  makes  a  note  and  delivers  it  to  B., 
and  it  is  given  by  him  to  another  party  to  get  it  discounted  and  pay 
the  proceeds  to  B.'s  creditor,  A.,  for  whose  benefit  it  was  originally 
made,  and  he  diverts  it  to  another  purpose,  and  the  maker  is  after- 
wards obliged  to  take  it  up,  he  may  recover  in  trover  for  breach 
of  trust  against  the  party  to  whom  it  was  originally  delivered,  al- 
though the  note  has  been  returned  to  his  possession.^®* 

Fraud  on  Other  Party. 

§  1808.  It  is  no  defense  for  the  maker  of  a  note  to  show  that  the 
indorsement  was  procured  by  fraud  on  the  indorser,^®*  even  against 
a  party  wiio  had  notice  of  such  fraud. ^®^  But,  where  the  drawer  of  a 
check  proves  that  it  has  been  obtained  by  fraud  upon  the  indorser, 
the  burden  is  thrown  on  the  holder  to  show  that  he  got  it  in  good 
faith  and  for  value.*®®  In  like  manner,  an  indorser  cannot  set  up 
that  the  note  was  obtained  from  the  maker  by  duress,*®*  But  one 
who  has  indorsed  a  note  for  the  maker's  accommodation,  without  no- 
tice of  fraud,  may  set  up  duress  on  the  maker's  part  as  against  a 
payee  with  notice.*^®  Where  a  firm  note  is  given  for  a  partnei^'s 
debt,  in  fraud  of  another  partner,  and  its  execution  in  the  firm  name 
is  relied  on  by  a  surety  who  signs  it  afterwards,  the  surety  will  not 

ao8  Delauney  r.  Mitchell,  1  Starkie.  439. 
204  Oughton  V.  West,  2  Starkie,  321. 
206  Murray  v.  Burling,  10  Johns.  (N.  Y.)  172. 

206  Carrier  v.  Sears,  4  Allen  (Mass.)  330;  Combes  v.  Chandler,  33  Ohio  St 
178. 

20T  Prouty  V.  Roberts,  6  Cush.  (Mass.)  19. 

208  Merchants'  Exeh.  Nat.  Bank  v.  New  Brunswick  Sav.  Inst,  33  X.  J.  Law, 

170. 

2  09  Bowman  v.  HiUer,  130  Mass.  153.  Or  fraud  upon  the  maker.  Watson 
V.  C:heslre,  18  Iowa,  202.    And  see  §  756,  supra, 

210  Griffith  V.  Sitgreaves,  90  Pa.  St  161. 
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be  discharged.***    So,  a  guarantor  may  set  up  that  the  note  was  ob- 
tained from  his  principal  by  fraud.*^* 

The  acceptor,  who  pays  a  bill  and  brings  snit  against  the  drawers, 
cannot  be  defeated  by  the  fraud  of  one  drawer  upon  the  other.^^' 
80,  the  maker  of  a  note  cannot  set  up  in  his  own  defense  a  fraud 
practiced  by  the  indorser  upon  his  creditors,  although  the  maker  is 
one  of  them.*^*  And  the  maker  cannot  set  up,  even  against  a  holder 
with  notice,  that  the  note  was  made  with  fraudulent  intent  on  the 
part  of  the  maker  and  payee  to  defeat  the  payee's  creditors.**** 

Fraud  by  Other  Party. 

§  1809.  TVTiere  the  signature  of  one  of  the  makers  is  obtained  un- 
der a  promise  to  release  him  after  a  certain  estate  is  settled,  he  will 
still  be  liable  on  the  note,  and  the  concealment  of  such  arrangement 
will  therefore  not  render  the  note  invalid.***  So,  the  acceptor  of  a 
bill  cannot  set  up  against  the  payee  a  fraud  on  the  drawer's  part.**^ 
Neither  can  one  maker  set  up  against  the  payee  a  fraud  practiced  upon 
him  by  his  co-maker,***  the  payee  having  no  knowledge  of  such 
fraud.***    So,  a  maker  who  signs  for  the  payee's  accommodation  can- 

«iiHagar  v.  Mounts,  3  Blackf.  (Ind.)  57,  2G1.  But  tbe  purchaser  under  a 
foreclosure  cannot  set  up  the  duress  of  the  mortgagor.  West  v.  Miller,  125 
Ind.  70,  25  N.  B.  143.  So,  a  surety  signing  with  notice  of  the  duress  of  his 
principal  cannot  set  It  up  In  his  own  defense.  Graham  v.  Marks.  98  Ga.  67, 
25  S.  £.  931.  And  see  i  918,  supra.  But  the  defrauded  partner  may  set  up 
such  defense.    Lerch  Hardware  Co.  v.  First  Nat.  Bank  (Pa.  Sup.)  5  Atl.  778. 

212  Putnam  v.  Schuyler,  4  Hun  (N.  Y.)  166. 

«i8Klmbro  v.  Bullitt,  22  How.  25C. 

21*  Wood  V.  Steele,  65  Ala.  436.  So,  though  the  note  was  obtained  by  the 
payee  to  be  transferred  to  his  creditors  on  their  agreement  to  release  him  and 
discharge  his  bail,  the  maker  not  being  privy  to  such  agreement.  Mack  y. 
Oark,  1  Mete.  (^lass.)  423. 

215  Wlnton  V.  B'reeman,  102  Pa.  St.  366. 

21  e  state  v.  Overturf,  16  Ind.  261. 

217  Gray  v.  Bank,  29  Pa.  St.  365.  But  see,  contra.  Goshen  Nat.  Bank  y. 
Bingham,  118  N.  Y.  349,  23  N.  E.  180. 

218  Fulford  V.  Block,  8  111.  App.  284.  So,  the  principal  maker  cannot  sot  up 
the  fraud  of  the  surety  as  against  the  payee.  First  Nat.  Bank  of  Chelsea  y. 
Fltts,  67  Vt  57,  30  Atl.  697. 

2i»  Vass  y.  Rlddlck,  89  N.  0.  6.  Especially  If  he  Is  estopped  by  his  own 
negligence.    Anderson  y.  Warne,  71  HI.  20. 
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not  set  up  against  an  indorser,  who  signed  in  the  same  way,  that  his 
signature  was  obtained  by  the  payee  by  fraud.* *^  And,  where  a  bank 
gives  its  note  for  money  borrowed,  the  subsequent  misapplication  of 
the  proceeds  by  its  officers  will  not  relieve  it  from  liability.**^  And, 
in  general,  it  is  no  defense  that  the  defendant's  signature  was  obtained 
by  threats  of  a  third  person,  which  are  not  chargeable  to  the  payee.*** 
On  the  other  hand,  a  fraudulent  agreement  between  one  of  the  makers 
and  the  payee  will  relieve  the  other  maker  from  liability  to  the 
payee.***  And  the  maker  may  set  up  the  fraud  of  the  payee's  agent 
in  an  action  brought  by  him,  although  the  payee  had  no  knowledge 
of  it.*** 

Rescission  for  Fraud — Becovery. 

§  1810.  A  contract  may  be  rescinded  for  fraud  within  a  reason- 
able time  after  its  discovery.**'  And,  if  a  note  is  given  for  goods  pur- 
chased, the  vendor  may  rescind  the  contract  for  fraud,  and  bring  an 
action  of  trover  for  the  goods,  without  previous  notice  of  nonpayment 
of  the  note;***  or  without  a  previous  surrender  of  the  note,  which 
may  be  held  as  evidence  of  the  transaction;  **^  it  being  sufficient, 
if  the  note  is  offered  for  surrender  at  the  time  of  the  trial.***  Fraud 
may  be  set  up  as  a  defense  at  law  to  a  bill  or  note.***  So,  if  one  is 
induced  to  pay  a  note  by  false  representation  that  he  had  signed  it  as 
surety,  he  may  recover  the  payment  made.*^*^  And  if  one  in  good 
faith  deposits  drafts  for  collection  in  a  bank  which  is  known  by  its 

220  Laubach  v.  Pursell,  35  N.  J.  Law,  434. 

221  Donnell  v.  Bank,  80  Mo.  165.    And  see  §  392,  supra. 

222  Fairbanks  v.  Snow,  145  Mass.  153, 13  N.  E.  590. 

223  MitcheU  v.  Donahey,  62  Iowa,  376,  17  N.  W.  &il.    And  see  §  424,  supra, 
2  24  Aultman  v.  Olson,  34  Minn.  450,  26  N.  W.  451;   Tagg  v.  Bank,  9  Heisk. 

(Tenn.)  479. 

228  Cummings  v.  Henry,  10  Ind.  109;  Hlgglns  v.  Hayden  (Neb.)  73  N.  W. 
280.  But  mere  countermand  of  payment  is  not  a  rescission.  lU  parte  Jones, 
77  Ala,  330. 

226  Alexander  v.  Dennis,  9  Fort.  (Ala.)  174. 

227  Dayton  v.  Monroe,  47  Mich.  193,  10  N.  W.  196. 
22  8  Nichols  V.  Michael,  23  N.  Y.  264. 

228  Penn  Mut  Life  Ins.  Co.  v.  Crane,  134  Mass.  56;  Wilson  v.  Cromwell. 
1  Cranch,  C.  C.  214,  Fed.  Cas.  No.  17,799;  Terry  v.  Taylor,  &4  Iowa,  35,  19 
N.  W.  841. 

280  Lewellen  v.  Garrett,  58  Ind.  442. 
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officers  to  be  insolvent,  it  will  amount  to  a  fraud  on  the  part  of  the 
bank,  and  entitle  the  depositor  to  recover  as  on  a  special  deposit.^^^ 
But  an  indorser  cannot  bring  an  action  for  deceit  in  obtaining  his 
indorsement  until  he  has  paid  the  note.***  Where  the  maker  of  a 
note  is  induced  to  sign  it  by  false  representations,  the  fraud  is  ad- 
missible as  a  counterclaim  in  an  action  brought  on  the  note.**'  But 
it  has  been  held  that  he  cannot  recover  the  note  itself  in  an  action 
of  replevin.*** 

Equitable  Relief. 

§  1811.  A  court  of  equity  has  jurisdiction  in  the  case  of  fraud, 
and  may  order  the  bill  to  be  delivered  up  **'  or  canceled.*'*  It  may 
also  enjoin  the  collection  of  a  note  on  account  of  the  holder's  fraud 
in  procuring  the  indorsement.**^  And  where  a  note  is  obtained  by 
the  fraud  of  A.,  and  the  proceeds  of  it  are  deposited  in  his  wife's 
name,  and  used  by  her,  an  action  wiU  lie  in  equity  against  husband 
and  wife,  although  assumpsit  could  not  be  maintained  against  the 
latter.***  But  an  injunction  will  not  be  granted  against  the  collec- 
tion of  a  note  on  the  ground  of  fraud  upon  the  maker,  if  it  is  in  the 
hands  of  a  bona  fide  holder  for  value  before  maturity.***  If  a  note 
given  in  settlement  of  an  account  is  found  to  contain  items  of  fraud- 
ulent overcharge,  the  legal  remedy  on  the  ground  of  fraud  is,  in 

»»i  Cragle  v.  Hadley,  99  N.  Y.  131,  1  N.  B.  537.  So,  Balbach  v.  Freling- 
huysen,  15  Fed.  675,  6  N.  J.  Law  J.  105,  Nixon,  J. 

2S2  Freeman  v.  Yenner,  120  Mass.  424.  But,  where  the  maker  has  paid 
the  note  to  a  bona  fide  holder,  he  may  recover  from  the  payee  and  Indorser 
by  whose  fraud  he  was  Induced  to  execute  It  Mitchell  v.  FinneU,  101  CaL 
614,  36  Pac.  123. 

a»8  Norris  v.  Tharp,  65  Ind.  47. 

2>«  Olson  V.  Thompson  (Okl.)  52  Pac.  388. 

2»«  AUen  V.  Davis,  4  De  Gex  &  S.  133;  CampbeU  v.  Lynch,  6  W.  Va.  17. 
But  In  Ohio  such  action  must  be  brought  within  four  years  after  discovery 
of  the  fraud.    LofDand  v.  Bush,  26  Ohio  St.  559. 

sso  Hicks  V.  Stephens,  15  111.  App.  480;  Piatt  v.  Snipes,  43  Ark.  21;  Magoon 
V.  Reber,  76  Wis.  392,  45  N.  W.  112.  But  he  cannot  retain  the  consideration 
in  such  case.  City  Nat.  Bank  of  Dayton  v.  Kusworm,  91  Wis.  166,  64  N.  W. 
843;   Id.,  88  Wis.  188,  59  N.  W.  564. 

>87  Deaderlck  v.  Mitchell,  6  Baxt  (Tenn.)  35. 

«»•  Wilson  V.  Scott,  3  Lans.  (N.  Y.)  308. 

S89  Dougherty  v.  Scudder,  17  N.  J.  Eq.  248. 
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general,  sufficient;   and,  if  so,  recourse  cannot  be  had  to  a  court  of 
equity."* 

Fraud  Wcdved. 

§  1812.  Wliere  a  note  is  signed  by  a  surety  for  the  accommodation 
of  the  maker,  and  is  diverted  by  him,  if  the  surety  afterwards  prom- 
ises to  pay  it  he  cannot  set  up  the  diversion  as  a  defense.^*^  So, 
fmud  in  an  original  claim  is,  in  general,  waived  by  giving  a  note  in 
settlement,^ *^  or  by  a  subsequent  promise  to  pay  it  in  consideration 
of  time  given.^*'  So,  where  an  accommodation  maker  declares  him- 
s(»lf  liable  with  the  indorser  in  a  proceeding  in  bankruptcy  against 
the  latter,  he  cannot  afterwards  disclaim  his  liability,  and  show  that 
he  had  surrendered  collateral  on  the  supposition  that  he  was  not 
liable.^**  So,  if  a  note  is  given  for  property  purchased,  and  an  ac- 
tion is  afterwards  brought  on  the  contract,  with  knowledge  of  the 
fraud,  but  without  rescinding  the  contract,  and  making  rescission  im- 
possible, it  will  be  a  w^aiver  of  defense  to  the  note  on  that  ground.^*"^ 
So,  if  a  note  is  obtained  by  fraud,  and  the  holder  takes  judgment  on 
the  note  after  discovering  the  fraud,  it  will  be  a  waiver  of  his  right 
to  rescind,  or  to  sue  on  the  original  contract.^**  And,  where  a  note 
is  given  for  the  purchase  of  property,  its  retention  will  be  an  affinn- 
ance  of  the  contract,  and  a  waiver  of  the  right  to  have  it  rescinded.-*' 
But,  to  constitute  a  waiver  of  fraud,  the  conduct  of  the  party  must 
amount  to  a  reissue  of  the  note,  or  an  estoppel.^*'    And,  if  a  note  is 

240  Dickiuson  v.  Lewis,  34  Ala.  038.' 

241  Mastin  Bank  v.  Hainmerslough,  72  Mo.  274. 

24  2  Feeter  v.  Weber,  78  N.  Y.  3[{4.  Bui  a  mere  renewal  does  not  purge 
fraud.  Merchants'  Nat.  Bank  v.  Tracy,  77  Hun,  443,  29  N.  Y.  Supp.  77.  And 
in  Ryle  v.  Brown,  50  N.  Y.  Super.  Ct.  174,  it  was  held  that  damages  for  the 
original  fraud  might  be  recovered,  notwithstanding  the  note  subsequently 
given. 

24  3  Doherty  v.  Bell,  55  Ind.  205;  Rindskopf  v.  Doman,  28  Ohio  St  516.  And 
a  fresh  consideration  is  not  necessary.  Lyon  v.  Phillips,  106  Pa.  St.  57.  But 
see,  contra.  First  Nat.  Bank  of  Decorah  v.  Ilolan,  03  Minn.  525,  65  X.  W.  952. 

2  44  Draper  v.  Hallorau.  107  Mass.  380. 

24 D  Downer  v.  Smith,  32  Vt.  1.  So,  where  the  maker  had  made  a  part  pay- 
ment and  the  payee  had  sued  tlie  maker  for  deceit  in  the  compromise  for 
which  the  note  was  given.     Dodge  v.  Manchester,  58  Ind.  429. 

24rt  Kicker  v.  Adams.  .'<»  Vt.  154.  8  Atl.  278. 

24  7  Harrington  v.  Lee,  'X\  Vt.  249. 

24  8  Wurster  v.  Reil/.ingcr,  5  111.  App.  112. 
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void  as  against  public  policy  (e.  g.  for  abuse  of  criminal  process),  the 
illegality  cannot  be  waived. '^^^  A  promise  of  payment,  without 
knowledge  of  the  circumstances,  will  not  be  a  waiver.*'®  On  the  other 
hand,  a  delay  after  the  discovery  of  the  forgery  of  a  deed  for  which 
the  note  was  given,  pending  an  action  brought  to  recover  the  land, 
and  unsuccessfully  defended,  will  not  bar  a  defense  to  the  note  on  a 
suit  brought  for  its  rescission.***^  In  Pennsylvania,  the  words  "with- 
out defalcation"  will  not  prevent  the  maker  from  setting  up  that 
the  note  was  obtained  by  fraud.* ***  But  the  payee  of  a  note  given  for 
insurance  premiums  may  be  defeated  by  misrepresentations  made 
by  his  agent  as  to  the  members  of  the  board  of  directors,  although  he 
had  given  a  receipt  for  the  note  providing  for  repayment  in  case  it 
was  not  binding.* °* 

Fraud — ^How  Pleaded. 

§  1813.  Where  a  bill  or  note  has  been  obtained  by  fraudulent  rep- 
resentations, the  fact  must  be  specially  pleaded.*^*  So,  the  fact  that 
a  stamp  was  fraudulently  omitted.*"*  But  the  pleading  need  not 
state  the  particular  facts  which  constitute  the  fraud.*'*  Under  a  plea 
of  payment  the  defendant  cannot  set  up  that  he  was  fraudulently 
prevented  from  bidding  at  the  foreclosure  sale  of  a  collateral  mort- 
gage.*"^   So,  under  a  plea  denying  an  indorsement,  he  cannot  set  up 

24»  Shenk  v.  Phelps,  6  111.  App.  612. 

2  00  Mackay  v.  Holland,  4  Mete.  (Mass.)  69. 

281  Nealon  v.  Henry,  131  Mass.  153. 

2  52  Commercial  &  Farmers*  Bank  v.  Patterson,  2  Cranch,  C.  0.  346,  Fed. 
Cas.  No.  3,056. 

2  58Penn  Mut  Life  Ins.  Co.  v.  Crane,  134  Mass.  56.  So,  if  payment  is 
made  in  good  faith  by  the  indorsee  through  fraud  of  the  payee  and  indorsee, 
it  will  estop  tlie  payee  from  recovering  against  the  maker.  Alexander  v. 
Rollins,  14  Mo.  App.  100. 

251  MUler  V.  Finley,  26  Mich.  249.  And  it  can  only  be  proved  on  notice  to 
the  plamcitf.  Beltzhoover  v.  Blackstock,  3  Watts  (Pa.)  25.  In  Maryland 
it  has  been  held  necessary  to  deny  in  such  pleas  that  the  plaintiff  is  a  bona 
tide  holder.  Banks  v.  McCosker,  82  Md.  518,  34  Atl.  539.  But  not  so  in 
Indiana.     First.  Nat.  Bank  of  Himtington  v.  Ruhl,  122  Ind.  279,  23  N.  E.  766. 

256  Campbell  v.  Wilcox,  10  Wall.  421. 

2  66  McClintick  v.  Johnston,  1  McLean,  414,  Fed.  Cas.  No.  8,700.  And  see 
Woollen  V.  Whitacre,  73  Ind.  198;   WooUen  v.  Wise,  Id.  212. 

257  Torrey  v.  Fenton,  130  Mass.  329. 
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that  it  was  fraudulently  diverted.*'*  Bat,  when  the  defendant  sets 
np  in  his  plea  the  release  of  a  note,  the  plaintiff  may  show  that  the 
release  was  obtained  by  fraud,  without  a  special  replication.*** 


Fraud — How  Proved. 

§  1814.  The  burden  of  proving  the  fraud  is  on  the  party  averring 
it.***  And  fraud  will  not  necessarily  be  presumed  because  the  note 
is  larger  in  amount  than  the  debt  for  which  it  was  given.^®*  Whether 
the  circumstances  amount  to  fraud  is  a  question  for  the  jury.^'*  And 
parol  evidence  is  admissible  to  show  the  facts  constituting  the  al- 
leged fraud,^**  and  even,  it  has  been  held,  to  show  other  similar  trans- 
actions.^** So,  prior  conversations  have  been  admitted  as  evidence 
of  fraud,  2 •'^  as  well  as  the  admissions  of  a  deceased  maker  to  the 
effect  that  the  note  was  made  for  a  different  purpose.^*^* 

The  availability  of  the  above  defenses  and  others,  as  affected  by 
matter  of  estoppel  on  the  defendant's  part,  or  by  the  character  of  the 
plaintiff  as  a  bona  fide  purchaser  for  value  before  maturity,  will  be 
considered  in  a  later  chapter. 

858  Hayes  v.  Caulfleld,  5  Q.  B.  81. 

SB»  Lyon  y.  Manning,  133  Mass.  439. 

S60  Ecton  Y.  Harlan,  20  Kan.  452.  Although  the  purchaser  knew  the  note 
was  given  for  a  patent  right.  Miller  y.  Finley,  26  Mich.  249.  So,  where  he 
aUeges  fraud  in  the  application  of  a  collateral  mortgage.  Wadsworth  y. 
Glynn,  131  Mass.  220. 

a«i  Hughes  Y.  ShnU,  33  Kan.  127,  5  Pac.  414. 

2«2  Earl  of  Bristol  y.  Wilsmore,  1  Barn.  &  C.  514,  2  Dowl.  &  R.  755. 

«•«  Lime  Rock  Bank  y.  Hewett,  50  Me.  2G7;  Kirkham  y.  Boston,  67  lU. 
509;  Hartman  y.  Shaffer,  71  Pa.  St.  312. 

2«*  Nichols  Y.  Baker,  75  Me.  334. 

265  Van  Buskirk  y.  Day,  32  lU.  260. 

266  Overton  y.  Hardin,  6  Cold.  (Tenn.)  376. 
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OHAPTEE  XLVL 

SATISFACTION,  RELEASE,  AND  SET-OFF. 


L  Satisfaction  and  Dischabgb. 
II.  Release  and  Set- Off. 


I.  Satisfaction  and  Discharoe. 

§  1815.    CbaDge  of  Contract. 

1817.  Extension— Its  Effect. 

1818.    Undisclosed  Sureties, 

1819.    Sufficient. 

1820.    Not  Sufficient. 

1822.    Consideration. 

1823.  Satisfaction—What  is. 

1824.  Satisfaction  by  Payment 

1825.    By  Bill  or  Note. 

182tJ.    By  Other  Security. 

1827.    By  Services— Merchandise. 

1828.  Merger  in  Judgment 

1829.    Against  Prior  Parties. 

1830.    Agahist  Joint  Debtors. 

1831.  Discharge  by  Execution. 

1832.  Extinguishment  by  Marriage— Death. 

1833.  Bankruptcy— Discharge. 

1834.  — -  Composition. 

Change  of  Contract. 

§  1815.  Defenses  of  the  third  class  include  such  as  modify  the  orig- 
inal contract  by  a  new  agreement  or  extension,  or  discharge  it  by 
satisfaction,  release,  or  set-off.  An  agreement  made  between  the 
holder  of  a  note  secured  by  mortgage,  and  the  holder  of  another  and 
prior  mortgage,  providing  for  the  cancellation  of  the  latter,  constitutes 
an  intermediate  equity,  and  is  not  such  a  modification  of  the  original 
contract  as  can  be  set  up  against  a  subsequent  holder.^  So,  where 
the  debt  of  the  principal  maker  is  assumed  by  the  surety,  who  gives 

1  Crosby  t.  Tanner,  40  Iowa,  136. 

(2549) 


§    1815  SATISFACTION,   RELEASE,  AND   SET-OFF.  (Ch.  46 

in  renewal  his  note  as  maker,  with  the  original  maker  as  indorser, 
the  latter  cannot  set  up  his  agreement. with  the  original  surety  as 
against  a  holder  who  was  not  a  party  to  the  old  note  or  the  original 
consideration.* 

And  the  maker  cannot  set  up  the  insuflSciency  of  the  consideration 
received  by  the  payee  upon  his  transfer  and  not  questioned  by  him.* 
But  an  acceptor  who  sets  up  the  want  of  consideration,  as  against  a 
third  indorsee,  must  prove  want  of  consideration  not  only  between 
himself  and  the  drawer,  but  also  between  the  drawer  and  his  subse- 
quent indorsee.*  WTiere  the  consideration  to  the  drawer  fails,  and 
he  notifies  the  acceptor  not  to  pay  the  bill,  the  ac(*eptor  may  call 
him  in  to  defend.*^  An  indorser,  in  like  manner,  cannot  set  up  the 
want  of  consideration  between  the  drawer  and  acceptor.'  But,  upon 
interrogatories  in  equity,  the  defendant  may  not  only  be  re<iuired  to 
answer  as  to  the  consideration  received  by  him,  but  also  as  to  that 
received  by  other  parties,  to  the  extent  of  his  knowledge.^ 

An  indorser  may  set  up,  against  his  indorsee,  the  nonperformance 
of  an  agreement  between  the  indorsee  and  the  maker  to  deposit  col- 
lateral for  the  indorser's  security.*  And  a  maker  may  set  up  a  subse- 
quent agreement,  made  by  him  with  the  plaintiff,  that  the  note 
should  be  paid  out  of  the  profits  of  a  certain  business;  ®  or  a  contem- 
poraneous writing  to  the  effect  that  the  note  should  not  be  paid  until 
the  happening  of  a  certain  event.  ^* 

«  Dougherty  v.  Mackenzie's  Adm'x,  34  Mo.  462. 

8  Forestvllle  Baptist  Soc.  v.  Farnham,  15  Hun  (N.  Y.)  381.  And  see  §  446, 
supra. 

*  Whlttaker  v.  Edmunds,  1  Moody  &  R.  366,  1  Adol.  &  E.  638. 
8  GUman  v.  Pilsbury,  16  La.  Ann.  51. 

«  Robinson  v.  Reynolds,  2  Q.  B.  196. 

T  Glengall  v.  Edwards,  2  Younge  &  C.  Ezch.  125;  Oulverhouse  v.  Alex- 
ander, Id.  218. 

8  Baumgarduer  v.  Reeves,  35  Pa.  St.  250.  But  he  cannot  set  up  as  satisfac- 
tion a  deposit  of  coUateral  by  another  party  to  indemnify  the  accommodation 
maker.    Douglierty  v.  Mackenzie's  Adm'x,  34  Mo.  462. 

•  Gleason  v.  Saimders,  121  Mass.  436.  But  a  contemporaneous  agreement, 
accompanying  a  note  for  the  purchase  of  land,  that  the  profits  should  be 
divided,  cannot  be  set  up  In  defense.    Costelo  v.  Crowell,  134  Mass.  280. 

10  Webb  V.  Splcer,  13  Q.  B.  886.  But  this  does  not  include  written  rules 
of  a  loan  society,  not  made  part  of  the  note.  Brown  v.  Langley,  4  Man.  & 
G.  466.    Nor  an  insurance  policy,  although  the  note  was  made  expressly  for 
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§  1816.  But  the  maker  cannot  set  up  an  agreement  between  his 
father  and  the  payee  for  forbearance,  or  for  a  transfer  of  the  note;/^ 
or  an  agreement  to  give  time  on  the  note;  ^*  or  an  agreement  that 
the  judgment  should  be  discharged  "when  notes  to  be  agreed  upon 
are  given/'  such  notes  not  having  been  given;  *'  or  an  agreement  on 
the  part  of  the  payee's  agent  to  pay  the  maker  for  time  lost  in  wait- 
ing for  the  consideration  of  the  note.**  And  where  a  bond  and 
mortgage  are  given  in  payment  of  a  debt,  with  a  note  as  collateral, 
under  an  agreement  not  to  use  the  note  for  a  year,  and  to  return 
either  the  note  or  the  bond  and  mortgage  within  a  time  fixed,  the  fact 
that  the  holder  returned  the  bond  and  mortgage,  and  transferred  the 
note  within  the  year,  contrary  to  agreement,  will  not  be  a  defense  to 
the  note.**^  So,  the  maker  cannot  set  up  an  agreement  with  the 
payee  for  a  novation  of  the  debt,  by  which  the  purchaser  of  land  se- 
curing it  was  to  take  up  the  note  and  give  another,  although  performed 
on  the  part  of  the  maker  and  the  purchaser  of  the  land.*®  So,  an 
accommodation  joint  maker  cannot  set  up  an  agreement  on  the  hold- 
er's part  to  look  to  the  co-maker  who  w^s  accommodated.*^  And 
an  indorser  cannot  set  up  an  agreement  on  the  holder's  part  to  first 
sue  the  maker  and  exhaust  collateral  given  by  him.*®  But  an  accom- 
modation indorser  may  set  up  the  payee's  agreement  to  protect  him 
out  of  certain  funds  in  hand  due  to  the  maker.* • 

The  admissibility  of  parol  evidence  to  show  another  contract  by 
contemporaneous  condition  or  agreement  for  extension,  satisfaction, 
or  release  is  considered  in  other  parts  of  this  work.^® 

insurance  premiums.    American  Ins.   Co.  v.  Gallahnn,  75  Ind.  16S;    Adams 
V.  Smith,  35  Me.  324. 

11  Porter  v.  Pierce,  22  N.  H.  275. 

i«  Gamier  v.  Papin,  30  Mo.  243;  Nelson  v.  White,  61  Ind.  139.  Even 
though  it  was*  made  after  the  note  matured,  aud  on  fresh  consideration. 
Newlilrk  v.  Neild,  19  Ind.  194. 

i»Klett  v.  Claridge,  31  Pa.  St.  106. 

1*  Bunting  v.  Heilman,  74  Ind.  ^44. 

18  Wood  V.  Sheehan,  68  N.  Y.  365. 

i«  Kimball  v.  Grover,  11  N.  H.  375. 

17  Although  made  after  maturity.    Harris  v.  Brooks,  21  Pick.  (Mass.)  195. 

i«  Planters'  Bank  of  Ft.  Valley  v.  Houser,  57  Ga.  140. 
.  i»  Hawley  v.  McCredy,  54  Cal.  388. 

>•  See  i  1896  et  seq.,  infra. 
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Effect  of  Extension. 

§  1817.  The  drawer  of  a  bill  is  discharged  by  a  valid  extension 
of  time  given  to  the  acceptor.*^  In  like  manner,  an  extension  given 
to  the  maker  or  acceptor  discharges  the  indorser.^*  And,  if  given  to 
the  principal  debtor,  it  discharges  the  surety.*'  But  the  principal 
cannot  set  up  an  extension  of  time  to  the  surety.**  So,  an  extension 
of  time  to  an  accommodation  acceptor  will  not  discharge  the  drawer 
accommodated  by  the  acceptor.*' 

Undisclosed  Suretyship. 

§  1818.  An  accommodation  maker,  who  is  not  known  to  be 
such,  will  not  be  discharged  by  an  extension  to  the  accommodated 
payee;  *•  although  the  relation  between  them  is  that  of  principal 
and  surety.  But,  if  the  accommodation  is  known  to  the  holder  giv- 
ing the  extension,  it  will  discharge  the  accommodation  maker.*^  The 
knowledge  on  the  holder's  part  must,  however,  be  at  the  time  of 
purchase;  and,  if  he  purchased  the  note  without  such  knowledge, 
his  subsequent  extension  to  the  payee  after  learning  that  the  note 
was  made  for  his  accommodation  will  not  discharge  the  maker.** 

21  Moss  V.  HaU,  5  Exch.  46;    High  v.  Cox,  55  Ga.  662. 

22  Gould  v.  Robson,  8  East,  576.  And  see  §§  767,  768.  supra.  So,  If  a 
demand  note  is  indorsed  for  the  maker's  accommodation  to  obtain  a  six- 
months  credit,  and  the  credit  Is  renewed  without  the  Indorser's  consent. 
Smith  v.  Becket,  13  East,  187. 

28  Oakeley  v.  Pasheller,  10  Bllgh  (N.  S.)  548;  Parmelee  v.  Williams,  72 
Ga,  42;  St  Joseph  Fire  &  Marine  Ins.  Co.  v.  Hauck.  71  Mo.  465;  Starret  v. 
Burkhalter,  86  Ind.  439.  And  see  §§  926,  954,  et  seq.,  supra.  But  the  maker 
of  a  note  secured  by  his  mortgage  is  not  discharged  in  law  by  an  extension 
given  to  a  purchaser  of  the  mortgaged  premises  who  had  assumed  the  pay- 
ment of  the  note  and  become  in  equity  the  principal  debtor,  although  he  may 
be  relieved  In  equity.    Teeters  v.  Lamborn,  43  Ohio  St  144,  1  N.  B.  513. 

24  Williams  V.  Scott,  83  Ind.  405. 

2  6  CoUott  V.  Halgh,  3  Camp.  281. 

26  Pinney  v.  Kimpton,  46  Vt.  80. 

27  Taylor  v.  Burgess,  5  Hurl.  &  N.  1;  Bank  of  Upper  Canada  ▼.  Ockerman, 
15  U.  C.  C.  P.  363;  Same  v.  Thomas,  Id  515.  But  see.  contra.  Bank  of 
Montgomery  Co.  v.  Walker,  9  Serg.  &  R.  (Pa.)  229;  12  Serg.  &  R,  (Pa,)  882; 
Love  V.  Brown,  38  Pa.  St  307. 

2«  Hoge  y.  Lansing,  35  N.  Y.  136. 
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Where  the  drawer  of  a  bill  is  the  principal  debtor,  and  the  acceptor 
signed  it  for  his  accommodation,  the  latter  will  be  discharged  in 
equity  by  an  extension  given  to  the  former  by  a  parfy  having  notice 
of  the  accommodation.'^  And  it  has  been  held  that  an  accommoda- 
tion acceptor  will  be  discharged  at  law  by  an  extension  granted 
to  the  accommodated  drawer  with  knowledge  of  their  relation.'* 
Where  a  note  is  signed  by  several  parties  as  joint  makers,  an  exten- 
sion to  one  will  not  discharge  the  others,  although  they  were  in 
reality  sureties  for  him,'^  where  this  was  not  known  to  the  holder;  •* 
or  even,  it  has  been  held,  where  it  was  known.'*  A  surety,  who  is 
not  disclosed  as  such,  will  not  be  discharged  at  law  in  such  case 
without  an  averment  that  the  relation  was  recognized  by  agree- 
ment to  that  effect  with  the  holder.'*  But  such  extension,  coupled 
with  the  holder's  knowledge  of  the  relationship  of  the  parties,  may 
be  set  up  at  law  with  such  averment;  as  an  equitable  defense,  where 
it  would  be  admissible  as  a  defense  in  equity.'* 

Extension — ^What  is  Sufficient. 

§  1819.  To  constitute  a  valid  extension  of  time  there  must  be  a 
binding  agreement  to  that  effect."    The  time  given  need  not,  how- 

2»  Although  such  notice  was  after  purchase  of  the  bill,  but  before  the 
extension.    Davies  v.  Stainbank,  6  De  Gez,  M.  &  G.  679. 

80  Laxton  v.  Peat,  2  Camp.  185.  Although  the  acceptor  afterwards  de- 
posited title  deeds  to  secure  the  acceptance,  and  gave  the  note  in  suit  in 
order  to  obtain  them  again.  Bristow  v.  Brown,  13  Ir.  G.  L.  201.  But  the 
acceptor  is  not  discharged,  where  the  holder  expressly  reserves  his  rights 
against  him.    Bank  of  Upper  Canada  v.  Jardine,  9  U.  C.  C.  P.  332. 

»i  Davidson  v.  Bartlett,  1  U.  0.  Q.  B.  50;  Nichols  v.  Parsons,  6  N.  H.  30. 
And  the  fact  of  suretyship  wiU  not  be  presumed.  Mullendore  v.  Wertz,  75 
Ind.  431. 

S3  Fentum  v.  Pocock,  5  Taunt.  192;  .  Harrison  v.  Courtauld,  3  Barn.  & 
Adol.  36.    And  see  §  955,  supra. 

»»  Anthony  v.  Fritts,  45  N.  J.  Law,  1.  And  see  Pintard  v.  Davis.  20  N.  J. 
Law,  205*. 

s«  Manley  v.  Boycot,  2  El.  &  Bl.  46. 

»»  Pooley  V.  Harradine,  7  El.  &  Bl.  430;  Hubbard  v.  Gumey.  64  N.  T.  457. 

t«  Thompson  v.  McDonald,  17  U.  C.  Q.  B.  304.  Of  a  definite  and  positive 
character.  Boardman  v.  Larrabee,  51  Conn.  39.  And  see  §§  768,  957,  et' 
seq.,  supra* 
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ever,  be  long,  and  the  mere  addition  of  days  of  grace  is  sufficient.*'' 
Payment  of  interest  in  advance  raises  a  presumption  of  agreement 
for  time  so  far  as  the  payment  extends.'®  So,  a  renewal  is  an  ex- 
tension of  time;  *•  or  an  agreement  for  a  renewal,  which  isr  applied 
for  within  a  reasonable  time  after  the  maturity-  of  the  original  note.*^ 
So,  it  is  an  extension  to  take  a  new  note  payable  at  a  future  day;  ** 
or  a  mortgage.*^  So,  where  a  renewal  is  sent,  and  the  original  draft 
retained  by  the  holder  without  further  action  until  the  maturity 
of  the  second  draft,  the  jury  may  find  an  agreement  on  the  holder's 
part  to  give  time  until  then.*'  So,  if  the  holder  consents  to  an  order 
for  a  stay  of  proceedings  beyond  the  time  necessary  for  him  to  obtain 
judgment,  it  will  amount  to  an  extension.** 

Extension — What  is  Not  SuflBicient. 

§  1820.  The  time  of  an  extension,  however  short,  must  be  def- 
initely fixed.  An  agreement  for  an  indefinite  time  will  not  be  suffi- 
cient.*"   So,  the  maker  cannot  set  up  a  contemporaneous  written 

«7Appleton  V.  Parker,  15  Gray  (Mass.)  173. 

3  8  SkeUy  v.  Bank,  C3  Conn.  83,  2G  Atl.  474;  Armendt  v.  Perkins  (Ky.)  32 
S.  W.  270;  Walley  v.  Bank,  14  Utah,  305,  47  Pac.  147;  St.  Paul  Trust  Co. 
v.  St.  Paul  Chamber  of  Commerce,  64  Minn.  439,  67  N.  W.  350. 

39  Curry  v.  Van  Wagner,  32  Hun  (N.  Y.)  453.  Although  the  original  note 
was  to  be  held  as  collateral.     Dundas  v.  Sterling.  4  Pa.  St.  73. 

*o  Maillard  v.  Page,  L.  R.  5  Exch.  312.  But  an  agreement  for  one  renewal 
does  not  entitle  the  maker  to  several  renewals.    Innes  v.  Munro,  1  Exch.  473. 

41  Pratt  V.  Coman,  37  N.  Y.  440;  Myers  v.  Welles,  5  IIIU  (X.  Y.)  4Ck5;  Rob- 
ertson V.  Allen,  3  Baxt.  (Tenn.) .  233.  At  least,  prima  facie.  Holzworth  v. 
Koch,  26  Ohio  St.  33. 

42  Bank  of  Upper  Canada  v.  Ockerman,  15  U.  C.  C.  P.  363. 

43  Brooks  V.  Wright,   13  AUeu  (Mass.)  72. 

44  Michael  v.  My<^rs.  7  Jur.  1156. 

46  "A  little  longer."  Atlantic  Nat  Bank  v.  Franklin.  55  N.  Y.  235.  Or 
"beyond  the  day  of  matmity."  Ward  v.  W^ick,  17  Ohio  St.  159.  ^  Or  in  a 
few  weeks.  McLemore  v.  Powell,  12  Wheat.  554.  Or  when  the  squatters  are 
removed  from  the  land  conveyed.  Benson  v.  Harrison,  39  Mo.  303.  Or  until 
the  maker  can  pay  from  the  proceeds  of  lumber,  to  be  sold  as  fast  as  uoasi- 
ble.  Union  Nat.  Bank  v.  Cross  (Wis.)  75  N.  W.  092.  Or  "if  you  keep  up  the 
Interest,  as  you  have  done."  HaydenvUle  Sav.  Bank  v.  Parsons,  138  Mass. 
53.  But  see,  contra,  so  long  as  the  maker  should  be  assignee  of  A.,  Brick 
V.  Campbell,  50  N.  J.  Law,  282,  13  Atl.  255. 
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agreement  not  to  sue  at  maturity,  although  he  may  have  an  in- 
dependent action  for  damages  for  breach  of  such  agreement.*'  And 
this  is  true,  in  general,  of  an  agreement  on  the  holder's  part  not  to 
sue  until  a  given  time  after  maturity.*^  So,  the  holder  cannot  set 
up  a  verbal  agreement  that  the  bill  might  be  paid  in  installments 
other  than  as  provided  by  its  terms.*'  And  parol  evidence  is  in- 
admissible  to  show  a  contemporaneous  agreement  for  future  re- 
newals.** 

If  the  holder  receives  collateral  security  without  an  agreement 
for  time,  it  will  not  amount  to  an  extension.'^  So,  if  he  takes  a  new 
bill  payable  at  a  future  day  as  collateral  merely,  although  he  after- 
wards transfers  such  bill  to  a  bona  fide  holder;  *^  especially  where 
there  is  an  express  agreement  that  it  shall  be  received  as  collateral 
only.'*  And  if  the  payee  of  a  check  procures  it  to  be  certified,  it 
will  not  be  such  an  extension  of  time  to  the  drawee  as  will  discharge 
the  drawer." 

§  1821.  It  is  not  an  extension  to  write  to  the  indorser  that  the 
maker  is  "unable  to  pay  for  a  few  days,  and  says  he  shall  be  ready 
in  a  week,  which  will  be  in  time  for  me";  '*  or  to  offer,  after  the 
bill  is  dishonored,  to  give  time  on  a  certain  condition  which  is  not 

4e  Atwood  V.  Lewis,  6  Mo.  392. 

*7Byle8,  Bills,  241;  Thimbleby  v.  Barron,  3  Mees.  &  W.  210;  Ford  v. 
Beech,  11  Q.  B.  867;  Lowe  v.  Blair,  6  Blackf.  (Ind.)  282;  Bridge  v.  Tierman, 
36  Mo.  439.  But,  to  the  effect  that  a  verbal  agreement,  after  maturity,  for 
further  time,  may  be  set  up  in  bar  to  a  suit  on  the  note,  see  Fisher  v.  Stevens 
(Mo.  Sup.)  44  S.  W.  769. 

*9  Besant  v.  Cross,  10  C.  B.  895. 

49  Hoare  v.  Graham,  3  Camp.  57;  Dawson  v.  Bank,  5  111.  5G;  Bond  v. 
Worley,  26  Mo.  253.  Especially  where  It  is  only  prove<l  by  an  unsigned  In- 
dorsement on  the  envelope  containing  the  note.  Central  Bank  y.  Willard,  17 
Pick.  (Mass.)  150.  And  where  no  application  is  made  for  the  renewal.  Gib- 
bon V.  Scott,  2  Starkle,  286. 

BO  Cherry  v.  Miller,  7  Lea  (Tenn.)  305;  Mills  v.  Gould,  14  Ind.  278;  AUen  v. 
O'Donald,  28  Fed.  17;  Oontluental  Life  Ins.  Ck).  v.  Barber,  50  Ck)nn.  569. 
Although  maturing  at  a  later  day.  Fisher  v.  Bank,  22  Colo.  373,  45  Pac.  440. 
So,  where  both  bill  and  collateral  were  placed  In  the  hands  of  an  attorney  to 
collect    Mendenhall  v.  LenweU,  5  Blackf.  (Ind.)  125. 

81  PrIng  v.  Qarkson,  1  Bam.  &  C.  14. 

62  Shaw  V.  Crawford,  16  U.  C.  Q.  B.  101. 

»•  Warrensburg  Co-operative  Bldg.  Ass'n  v.  Zoll,  83  Mo.  94. 

64  Margesson  y.  Goble,  2  Chit.  301. 

(2555) 


§1821  SATISFACTION,  RELEASE,  AND   SET-OFP.  (Ch.  46 

performed,"*  e.  g.  on  condition  of  receiving  a  certain  payment,  which 
was  only  made  in  part;  '•  or  to  agree  to  pay  out  of  the  funds  that 
shall  come  to  an  executor  s  hands  within  a  given  time."^  So,  mere 
delay  upon  receiving  a  part  payment  is  not  an  extension;  ••  nor  the 
receiving  of  a  cognovit,  payable  in  installments,  with  the  proviso 
that  the  judgment  should  be  entered  on  any  default,  if  judgment 
was,  in  fact,  entered  on  the  first  default  and  without  any  actual 
loss  of  time."' 

The  defendant  must  prove  that  the  extension  relied  on  was  made 
by  one  who  was  the  holder  of  the  bill  at  the  time.*®  A  pledgee  has 
no  authority  to  grant  an  extension,  and  cannot  bind  his  pledgor  by 
such  act."*     So,  an  extension  by  an  indorser  will  not  bind  subse- 

■ 

quent  parties  without  their  consent,  nor  discharge  prior  parties  as 
to  them."*  So,  an  indorser  will  not  be  discharged  by  the  holder's 
agreement  with  a  stranger  to  give  time  if  he  would  see  the  bill 
paid.""  And  if  the  extension  is  granted,  after  suit  begun  against 
acceptor  and  indorser,  by  taking  a  warrant  of  attorney  from  the  ac- 
ceptor, it  cannot  be  pleaded  in  bar  by  the  indorser."*  If,  however, 
an  extension  is  given  to  the  maker  after  a  joint  judgment  recovered 
against  him  and  the  indorser,  it  has  been  held  to  discharge  the  latter 
and  support  an  injunction  on  his  behalf  against  further  proceed- 
ings."" 

»B  Hewet  V.  Goodrick,  2  Car.  &  P.  468.  It  must  appear  that  the  agreement 
was  accepted  by  the  maker.    Hefford  v.  Morton,  11  La.  115. 

»«  Badnall  v.  Samuel,  3  Price,  521. 

»T  Muir  V.  Lawrie,  11  U.  C.  0.  P.  252. 

88  Hunt  V.  Bridgham,  2  Pick.  (Mass.)  581. 

»»  Price  V.  Edmunds,  10  Barn.  &  0.  578. 

•0  Britton  v.  Fisher,  26  U.  C.  Q.  B.  338.  A  valid  extension  cannot  be  made 
by  the  payee  after  indorsement.  Zobel  v.  Bauersachs  (Neb.)  75  N.  W.  43.  Nor 
by  a  collecting  agent,  under  Instructions  "not  to  let  the  note  outlaw,"  Low 
v.  Warden,  77  Cal.  94,  19  Pac.  235. 

«i  Key  V.  Fielding,  32  Ark.  56. 

e2Glaridge  v.  Dalton,  4  Maule  &  S.  226. 

«3  Frazer  v.  Jordan,  8  El.  &  Bl.  303. 

«*  Lee  V.  licvy,  4  Bam.  &  0.  390. 

6B  Van  Koughnet  v.  MUls,  5  Grant  (U.  C.)  653. 
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Coxisideration  for  Extension. 

§  1822.  A  valid  extension  requires  a  suflScient  consideration.** 
It  is  sufficient  to  permit  a  co-defendant  to  leave  confllDement  under 
a  ca.  sa.  for  the  purpose  of  becoming  a  witness  in  another  case.*^ 
The  prepayment  of  interest  is  a  sufficient  consideration;**  or  the 
agreement  to  pay  interest,**  or  to  complete  his  title  to  the  lands 
mortgaged  for  security,*'*  or  merely  to  forego  Jiis  right  to  make  pay- 
ment.'^ So,  too,  a  usurious  payment,  if  actually  made.'*  And  even 
the  giving  of  a  usurious  note  has  been  held  to  be  sufficient  consider- 
ation for  the  extension  of  another  note.'*  But  an  agreement  to  pay 
usurious  interest  for  an  extension  is  not  sufficient;  '*  nor  a  mere  part 
payment  on  account  of  the  debt;  '*  nor  an  agreement  to  pay  part  at 
maturity  and  give  a  note  for  the  balance;  '*  nor  a  payment  of  inter- 
est already  accrued,"  or  another  debt  already  due;  '*  nor  a  promise 

««  Rumberger  v.  Golden,  99  Pa.  St.  34;  Fridenberg  v.  Robinson,  14-Fla.  130; 
Howe  V.  Klein,  89  Me.  376,  36  AU.  620;  Tuskaloosa  Cotton-Seed  Oil  Ck>.  v. 
Perry,  85  Ala.  158,  4  South.  636.  And  see  S  492,  supra.  But  an  executrix's 
promise  to  pay  out  of  her  private  Income  is  not  suflacient.  Philpot  v.  Briant, 
4  Bing.  717. 

6T  Bank  of  U.  a  v.  Hatch,  6  Pet.  250. 

«8  Starret  v.  Burkhalter,  86  Ind.  439;  St.  Joseph  Fire  &  Marine  Ins.  Ck).  v. 
Hauck,  71  Mo.  465.    And  see  §§  492,  965. 

«»  Nelson  v.  Flagg,  18  Wash.  39,  50  Pac.  571. 

TO  McKInnon  v.  Palen,  62  Minn.  188,  64  N.  W.  387. 

Ti  Simpson  Y.  Eyans,  44  Minn.  419,  46  N.  W.  90S. 

TtVary  v.  Norton,  6  Fed.  808;  Wild  v.  Howe,  74  Mo.  551;  Niblack  ▼. 
Champeny  (S.  D.)  72  N.  W.  402. 

T»  Fay  V.  Tower,  58  Wis.  286,  16  N.  W.  558. 

T4  Ives  V.  Bosley,  35  Md.  262;  Lewis  y.  Harbin,  5  B.  Mon.  (Ky.)  564;  Green 
V.  Lake,  2  Mackey,  162;  Denick  v.  Hubbard,  27  Hun  (N.  Y.)  347. 

TB  Berry  v.  Bates,  2  Blackf.  (Ind.)  118;  Bailey  v.  Adams,  10  N.  H.  162; 
Prather  v.  Gammon,  25  Kan.  379;  Ingels  v.  Sutliff,  30  Kan.  444,  13  Pac.  828. 
So,  the  pajrment  of  $10  and  interest  due.  Nightingale  v.  Meginnis,  34  N.  J. 
Law,  461. 

T«  Miller  V.  Holbrook,  1  Wend.  (N.  Y.)  317. 

TT  Kellogg  V.  Olmsted,  28  Barb.  (N.  Y.)  96;  Howard  T.  Fletcher,  59  N.  H. 
151;   Buss  T.  Hobbs,  61  N.  H.  93. 

Ts  Wola  T.  Parker,  134  Mo.  458,  35  S.  W.  1149. 
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on  the  maker's  part  to  pay  the  note,  akeady  matured^  in  install- 
ments.^* 

Satisfactioii — ^What  is. 

§  1828.  Some  benefit  to  the  holder  of  a  bill  is  necessary  to  a  valid 
satisfaction.®®  It  may  be  the  mere  relinquishment  of  a  doubtful 
suit.®^  But  if  the  plaintiff  proves  a  compromise  in  satisfaction,  he 
can  only  recover  the  balance  due  on  such  compromise,  although  he 
has  declared  for  the  whole  amount  originally  due  on  the  bill.®* 

If  the  holder  receives  security  from  the  principal  in  satisfaction 
of  the  bill,  it  will  discharge  the  surety,  even  though  the  holder's  rights 
against  other  parties  are  reserved.®'  But  if  the  principal  gives  in 
satisfaction  a  deed,  which  is  declared  void  as  made  in  contemplation 
of  bankruptcy,  the  surety  will  not  be  discharged.®*  Satisfaction 
given  by  the  drawer  of  a  bill  does  not  necessarily  discharge  the  ac- 
ceptor, since  he  is  primarily  liable.®*^  But  if  a  bill  was  accepted  for 
the  drawer's  accommodation,  and  is  satisfied  by  him,  the  acceptor  will 
be  discharged.®®  And  an  indorsee  will  be  bound  by  satisfaction  on 
a  nonnegotiable  note  made  without  notice  of  its  assignment  with  the 
original  payee.  ®^ 

On  the  other  hand,  the  drawer  will  not  be  discharged,  although  the 
acceptor  had  funds  of  his  in  hand  both  at  the  time  of  acceptance  and 
at  the  maturity  of  the  bill,  and  died  leaving  a  partnership  interest 

7  0  McManus  v.  Bark,  L.  R.  5  Exch.  05;  Jennings  v.  Chase,  10  AUen  (Mass.) 
52(>. 

80  Byles,  BUls,  237;  Cumber  v.  Wane,  1  Strange,  426.  But  satisfaction  by 
notes  of  a  third  party  sent  to  the  indorsees,  A.  &  B.,  before  maturity,  but 
after  they  had  indorsed  to  B.  &  C.  (their  correspondents,  with  a  common 
partner,  B.)f  to  cover  advances,  will  bind  both  firms,  although  made  without 
the  knowledge  of  the  latter.    Jacaud  v.  French,  12  East,  317. 

51  Longridge  v.  Dorrille,  5  Barn.  &  Aid.  117.  So,  where  the  doubt  is  rea- 
sonable but  unfounded.     Cook  v.  Wright,  30  L.  J.  Q.  B.  321. 

52  Browning  v.  Crouse,  43  Mich.  480,  5  N.  W.  664. 

53  Boultbee  v.  Stubbs,  18  Ves.  20. 

8  4  Harner  v.  Batdorf,  35  Ohio  St.  113. 

85  Jones  v.  Broadhurst,  9  C.  B.  173.  But  see,  contra,  where  the  bill  was  dis- 
counted for  the  drawer,  Williams  v.  Jones,  77  Ala.  294. 

8«  Bradford  v.  Hubbard,  8  Pick.  (Mass.)  155.  Although  the  accommodation 
was  not  known  to  the  holder.    Rolfe  v.  Wyatt,  5  Car.  &  P.  ISU 

8T  Shade  v.  Creviston,  93  Ind.  591. 
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sufficient  to  pay  the  bill,  which  his  executor  authorized  the  adminis- 
trator of  the  other  partner  (who  was  also  one  of  the  holders  of  the 
bill)  to  apply  to  the  payment  of  the  bill'*  A  bill  may  even  be  satis- 
fied by  one  who  is  not  a  party  to  it.®*  Thus,  if  a  note  is  secured  by 
mortgage,  and  paid  by  a  purchaser  of  the  mortgaged  premises  who 
bought  subject  to  the  mortgage,  it  would  be  extinguished.®^  But 
the  recovery  of  judgment  against  a  sheriff  for  not  returning  an  ex- 
ecution against  the  maker  will  not  discharge  an  indorser  or  prevent 
his  recovery  against  prior  indorsers.*^ 

Satisfactioii  by  Payment. 

§  1824.  A  bill  or  note  may  be  satisfied  by  the  payment  by  a  third 
person  of  an  amount  less  than  its  face;  °^  but  not  by  such  payment 
of  a  smaller  amount  made  by  the  debtor  himself.**  Even  if  one  joint 
maker,  who  is  a  surety,  makes  a  part  payment,  on  an  agreement 
that  he  shall  be  discharged  and  his  co-maker  alone  still  held  for  the 
balance,  he  will  remain  liable.®*  But  if  the  bill  is  given  up  and  cau- 
se Barnes  v.  Ryder,  3  McLean,  374,  Fed.  Cas.  No.  1,020. 

89  Byles,  Bills,  237;  Belshaw  v.  Bush,  11  C.  B.  207.  Although  formerly  held 
iDSufficient.  Grymes  v.  Blofield,  Cro.  Ellz.  541;  James  v.  Isaacs,  12  0.  B. 
791.  But  it  must  be  fully  executed.  James  v.  David,  5  Term  R.  141.  And 
the  plea  must  show  that  it  was  given  on  the  debtor's  account,  or  ratified 
by  him.    Kemp  v.  Balls,  10  Exch.  C07. 

»o  Appledorn  v.  Streeter,  20  Mich.  9.  So,  if  collateral  security  is  sold  and 
the  purchaser  gives  his  own  note  in  payment.  Pauly  v»  Wilson,  57  Fed. 
548. 

•1  Baker  v.  Martin,  3  Barb.  (N.  T.)  634. 

»2  Byles,  Bills,  237;  Chit  BiUs,  442;  Welby  v.  Drake,  1  Car.  &  P.  557; 
Gordon  v.  Moore,  44  Ark.  349.  But  part  payment  by  the  acceptor  will  not 
discharge  the  drawer.    Lynch  v.  Reynolds,  16  Johns.  (N.  Y.)  41. 

93  Fitch  v.  Sutton,  5  East,  230;  Down  v.  Hatcher,  2  Perry  &  D.  292; 
Perkins  v.  Lock  wood,,  100  Mass.  249;  Works  v.  Hershey,  35  Iowa,  340;  Car- 
rier V.  Jones,  68  N.  C.  127.  Unless  paid  in  settlement  of  an  account  with 
cross  demands.*  Smith  v.'  I*age,  15  Mees.  &  W.  683.  But  see,  contra,  if  paid 
under  an  agreement  for  satisfaction,  Stewart  v.  Hidden,  13  Minn.  43  (Gil.  29); 
although  it  was  not  paid  at  the  time  agreed,  Longworth  v.  Askren,  15  Ohio 
St.  370.  And  it  w^as  held  In  Sch  welder  v.  Lang,  29  Minn.  254,  13  N.  W.  33, 
that  the  maker  was  liable  to  the  payee  for  transferring  the  note  in  violation 
of  his  agreement  to  accept  a  smaller  amount  before  maturity  in  satisfaction. 

»*  Harrison  v.  Close,  2  Johns.  (N.  Y.)  448;   Clayton  v.  Clark,  74  Miss.  499, 
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■ 

celed  on  a  partial  payment,  and  there  is  no  fraud  or  mistake,  it  will  be 
a  full  discharge.®'*  On  the  other  hand,  an  agreement  to  accept  pay- 
ment of  part,  or  payment  in  installments,  in  satisfaction  of  the  whole, 
will  not  discharge  the  bill  until  the  payment  is  made  and  the  agree- 
ment fully  executed.'*  And,  even  if  the  acceptor  pays  part  of  the 
bill  upon  the  holder's  promise  to  look  to  the  drawer  for  the  balance, 
the  acceptor  will  not  be  discharged.'^  But  an  agreement  by  a  third 
party,  not  otherwise  individually  liable  on  the  paper,  to  pay  a  less 
amount  than  its  face,  is  a  sufficient  satisfaction.**  So,  if  a  note  is 
made  by  a  partnership,  A.  &  B.,  and  A.  afterwards  transfers  to  the 
holder  his  interest  in  the  partnership  (exceeding  the  amount  of  the 
note),  upon  an  agreement  that  the  note  shall  be  canceled,  it  will  be 
a  satisfaction,  without  regard  to  his  share  of  the  partnership  debts.® • 

21  South.  565,  22  South.  189.  Especially  where  the  agreement  was  made  be- 
tween the  co-makers  and  not  with  the  holder.    Shed  v.  Pierce,  17  Mass.  623. 

»B  Kent  V.  Reynolds,  8  Hun  (N.  Y.)  559;  Bowker  v.  Childs,  3  AUen  (Mass.) 
434;   Ellsworth  v.  Fogg,  35  Vt.  355. 

•«  Blake  v.  Blake,  110  Mass.  202;  Young  v.  Jones,  04  Me.  563;  Carraway  v. 
Odeneal,  56  Miss.  223;  Wheeler  v.  Wheeler,  11  Vt.  60;  Lee  v.  Oppenheimer, 
32  Me.  253;  Rea  v.  Owens,  37  Iowa,  262;  Hyaras  v.  Levy,  1  Speers  (S.  C) 
368.  So,  a  foirtlori,  a  part  payment  by  the  maker,  and  his  promise  to  pay 
the  balance  on  request,  the  note  not  being  surrendered.  Peterson  v.  Wheeler, 
45  Mo.  369.  And  the  payment  of  part,  by  each  of  several  successive  indorsers, 
to  the  last  indorsee,  under  their  agreement,  is  no  satisfaction,  even  between 
themselves,  to  discharge  the  liability  of  the  first  Indorser  to  the  second. 
Keeler  v.  Bartine,  12  Wend.  (N.  Y.)  110.  Judgment  in  favor  of  the  holder  on 
plea  of  payment,  and  proof  of  agreement  to  settle  for  a  smaller  sum,  wUl  not 
bar  an  action  by  the  maker  on  the  agreement.  Hunt  v.  Brown,  146  Mass.  253, 
15  N.  E.  587. 

•T  Parker  v.  Leigh,  2  Starkie,  22a 

»8  E.  g.  by  one  partner  of  the  firm  indebted.  Thompson  v.  Perdval,  5 
Barn.  &  Adol.  925,  3  Nev.  &  M.  167.  Or  by  several  joint  makers,  one  making 
an  assignment  of  property,  and  each  assuming  a  several  liability  to  their 
co-maker  and  surety,  who  had  taken  up  the  joint  note  and  given  his  individual 
note  for  it.    Lapham  v.  Barnes,  2  Vt.  213. 

•»  Bates  V.  Rosekrans,  37  N.  Y.  409. 
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Satis&ction  by  Bill  or  Note. 

§  1825.  The  bill  of  a  third  person,  even  for  a  less  amount,  will  be 
a  sufficient  satisfaction,  if  actually  received,**®  and  delivered,*®*  as 
such.  It  has  been  held,  too,  that  the  debtor  himself  may  satisfy  his 
bill  by  a  negotiable  security  for  a  less  amount,  given  and  accepted 
as  such;  *®^  especially  if  other  parties  are  liable  upon  the  new  instru- 
ment.**' But  an  agreement  to  take  a  certain  note  in  payment,  upon 
the  happening  of  a  certain  event,  will  not  be  binding  on  the  holder, 
after  the  note  has  become  due  and  been  dishonored.***  If  a  bill  or 
note  is  taken  in  full  satisfaction  and  discharge  of  the  original  debt, 

100  RalU  V.  Dennistoun,  6  Bzch.  483.  Or  a  third  person's  check  for  a  less 
amount.    Guild  v.  Butler,  127  Mass.  386. 

101  Hibbard  v.  Eastman,  47  N.  H.  507.  But  a  mere  agreement  for  the 
note  of  a  third  person  is  not  sufficient,  although  tendered  by  the  maker.  Haw- 
ley  V.  Foote,  19  Wend.  (N.  Y.)  516.  And  an  agreement  between  one  of  the 
makers  and  the  cashier  of  the  bank  which  holds  the  note  is  not  a  satisfaction, 
until  It  is  assented  to  by  the  bank,  and  the  new  note  is  substituted  as  agreed. 
Robertson  v.  Bank,  41  Mich.  350,  1  N.  W.  1033.  So,  it  is  not  a  satisfaction, 
if  the  acceptor  sends  another  bill,  not  mentioning  the  original  acceptance,  and 
the  payee  discounts  the  latter  as  collateral,  and  sends  the  excess  in  amount 
to  the  acceptor.    Pring  v.  Glarkson,  1  Bam.  &  G.  14. 

102  sibree  v.  Tripp,  15  Mees.  &  W.  23.  If  so  received.  Brown  v.  Kewley, 
2  Bos.  &  P.  518;  Bunge  v.  Koop,  48  N.  Y.  225;  Brooks  v.  White,  2  Mete. 
(Mass.)  283.  And  given.  Crisp  v.  Griffiths,  2  Oromp.,  M.  &  R.  159,  3  Dowl. 
762.  BspeciaUy  if  given  in  pursuance  of  a  previous  agreement  for  ascertain- 
ment and  correction  of  the  original  amount.  Murray  v.  Reed,  17  Wash.  1, 
48  Pac.  343.  But  see  Manhood  y'.  Crick,  Cro.  Ellz.  716.  And  an  agreement  to 
receive  notes  and  cash,  amounting  altogether  to  much  less  than  the  debt^ 
has  been  held  not  to  be  a  satisfaction,  but  the  statute  limiting  actions  against 
corporate  stockholders  to  one  year  from  the  accruing  of  the  corporate  debt 
will  run  from  its  original  maturity,  and  not  from  the  agreement,  nor  from 
the  date  of  the  note.  Parrott  v.  Colby,  71  N.  Y.  597,  affirming  6  Hun  (N.  Y.) 
55.  A  note  for  a  smaller  amount  may  be  taken  in  full  satisfaction  of  a 
disputed  claim  against  the  maker.  Northern  Liberty  Market  Co.  v.  Kelly,  113 
U.  S»  199,  5  Sup.  Ct  422.  So,  too,  a  check.  Ostrander  v.  Scott.  161  lU.  339, 
43  N.  E.  1089.  And  see  Fuller  v.  Kemp,  20  Lawy.  Rep.  Ann.  786,  note  (s.  c. 
138  N.  Y.  231,  33  N.  E.  1034). 

108  Hardman  v.  Bellhouse,  9  Mees.  &  W.  596;    Brooks  v.  White,  2  Mete. 
(Mass.)  288;   Maddux  v.  Be  van,  39  Md.  485. 
104  Da  Costa  v.  O'Rourke,  12  Phila.  223. 
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the  latter  will  not  revive  upon  its  dishonor.*®*  A  bill  may  also  be 
satisfied  by  a  tender  of  the  holder's  own  certificate  of  deposit,  prop- 
erly indorsed.*** 

Sattefkction  by  Other  Security. 

§  1826.  A  note  may  be  satisfied  by  a  higher  security  taken  in  its 
stead;  but  such  security  must  be  co-extensive  with  the  original  in- 
strument. Thus,  a  several  mortgage  by  one  of  the  makers  of  a  joint 
and  several  note  has  been  held  not  to  be  a  sufficient  satisfaction.*®^ 
The  tender  of  stock  certificates,  under  an  agreement  to  take  them  in 
full  satisfaction,  is  sufficient.*®*  So,  the  assignment  of  a  judg- 
ment *®*  and  a  mortgage  is  a  complete  satisfaction,  if  so  received,**® 
although  given  long  after  the  maturity  of  the  note,***  or  for  a  longer 
time  than  the  note,  but  containing  no  mention  of  it;  ***  but  not  a 
deed  or  mortgage  given  as  collateral  merely.*** 

Payment  of  the  collateral  will,  however,  discharge  to  that  extent 
the  debt  secured,  although  the  payment  is  made  by  giving  other  notes 
in  exchange.**^    So,  after  taking  collateral  notes,  an  agreement  to 

los  Byles,  Bms,  238;   Chit  BUls,  198;   Sard  v.  Bhodes.  1  Mees.  &  W.  153, 

1  Tyrw.  &  G.  298;   Kearslake  v.  Morgan,  5  Term  R.  613;   Crisp  v.  Griffiths, 

2  Oromp.,  M.  &  B.  159.    As  to  the  effect  of  payment  by  bUl  or  note,  see  supra, 
chapter  41. 

106  Lord  V.  Favorite,  29  111.  149.  Or  a  warehouse  receipt  Burch  v.  Hub- 
bard,  48  111.   161. 

107  Ansell  v.  Baker,  15  Q.  B.  20. 

108  Brown  v.  Smith,  122  Mass.  589.  Notwithstanding  the  subsequent  giving 
of  a  new  note,  without  prejudice,  to  save  the  statute  of  limitations.  Baker  v. 
Hawkins,  14  R.  I.  359. 

100  First  Nat.  Bank  of  Indianapolis  v.  New,  146  Ind.  411,  45  N.  E.  597. 

110  Fraser  v.  Armstrong,  10  U.  C.  C.  P.  506. 

111  McLeod  V.  McKay,  20  U.  C.  Q.  B.  258. 
iia  Mathewson  v.  Brouse,  1  U.  C.  Q.  B.  272. 

ii«  Byles,  Bills,  240;  Bedford  v.  Deakin,  2  Barn.  &  Aid.  210.  2  Starkle,  178; 
Kerr  v.  Hereford,  17  TJ.  C.  Q.  B.  158;  Murray  v.  Miller,  1  TJ,  C.  Q.  B.  353; 
Commercial  Bank  v.  CuvIUier,  18  U.  C.  Q.  B.  378;  Gore  Bank  v.  McWhirter, 
18  U.  C.  C.  P.  203;  Gore  Bank  v.  Eaton,  27  U.  C.  Q.  B.  332.  Especially  where 
it  failed  to  take  effect  by  reason  of  the  grantor's  bankruptcy.  Hamer  v.  Bat- 
dorf,  35  Ohio  St   113. 

11*  Post  V.  Bank,  159  111.  421,  42  N.  E.  976.  And.  conversely,  payment  of 
the  debt  secured  will  discharge  the  maker  of  a  collateral  note.  Merrill  v. 
Bank.  94  Cal.  59,  29  Pac.  242. 
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accept  part  of  them  in  satisfaction,  with  a  cash  payment  for  a  large 
debt,  and  to  surrender  the  balance  of  the  coUateral.^^" 

If  a  mortgage  is  giyen  in  satisfaction  of  a  note  secured  by  vendor's 
lien,  it  will  discharge  the  collateral  vendor's  lien  as  well.^^*  So,  a 
chattel  mortgage  received  after  the  maturity  of  a  note  is  a  good  satis- 
faction.*^' So,  if  a  chattel  mortgage  is  given,  and  sufficient  of  the 
mortgaged  property  is  sold  to  pay  the  note.***  And  a  note  made 
by  a  husband  for  his  wife's  benefit  may  be  satisfied  by  the  wife's 
mortgage  received  as  such.***  So,  if  the  maker  agrees  to  sell  land 
to  the  payee,  and  receive  his  note  in  part  payment,  it  will  be  a 
satisfaction  of  the  original  note.*** 

But  a  verbal  agreement  by  the  payee  to  surrender  the  note  to 
the  maker  on  settlement  of  his  account  with  another  person,  to  whom 
the  payee  was  not  in  any  way  liable,  will  not  be  a  satisfaction  of 
the  note  until  it  is  executed.*'*  So,  an  agreement  for  a  cash  pay- 
ment and  the  conveyance  of  land  at  a  certain  valuation,  which,  if 
done  in  three  months,  should  be  a  satisfaction  of  a  note  for  a  larger 
sum,  has  been  held,  on  conveyance  at  a  later  day,  to  amount  only 
to  a  part  payment  of  the  note  to  the  extent  of  the  valuation 
agreed.***  If  a  note  is  given  for  land,  and  the  land  is  conveyed  to 
the  holder,  to  be  reconveyed  by  him  on  payment  of  the  note,  it  will 
be  a  satisfaction,  and  discharge  the  indorsers.***  So,  if  the  holder 
agrees  to  receive  a  mortgage  in  satisfaction,  and  on  receiving  it 
objects  to  it,  but  retains  it,  and  afterwards  forecloses  it,  it  is  a 

118  Lincoln  Sav.   Bank   &  Safe-Deposlt  Co.   v.   Allen.  27  C.  C.  A.  87,  82 
Fed.  14& 
ii«  White  V.  Dougherty,  Mart.  &  Y.  (Tenn.)  308. 

117  Notwithstanding  an  offer  to  prove  that  it  was  received  as  collateral 
only.    Parker,  V.  McCrea,  7  U.  C.  C.  P.  124. 

118  Bank  of  British  North  America  v.  Jones,  8  U.  C.  Q.  B.  86.  So,  under  a 
trust  deed  given  by  the  surety  after  maturity  of  the  note.  Smith  v.  Clopton. 
48  Miss.  66.  And  the  property  represented  by  a  collateral  mortgage  will 
discharge  the  note,  if  received  absolutely  In  satisfaction,  althonsh  it  after- 
ward proves  insufficient  in  amount.    Smith  v.  Judson,  4  U.  G.  Q.  B.  (O.  S.)  134. 

11 »  Caryl  v.  Williams,  7  Lans.  (N.  Y.)  416. 
i2ojarratt  t.  Wilson,  70  N.  0.  401. 

121  Noble  V.  Edes,  51  Me.  34. 

122  Makepeace  v.  College,  10  Pick.  (Mass.)  29a 
128  Ives  V.  Bank,  12  Mich.  361. 
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waiver  of  his  objection  and  a  discharge  of  the  bill;  ***  even  though 
he  repudiates  the  mortgage  for  fraud,  without  formally  releasing  it 
or  reconveying  the  property.^'* 

But  the  foreclosure  of  a  chattel  mortgage  made  by  a  married 
woman  as  security  for  her  husband's  note  will  not  operate  as  a  pay> 
ment,  pending  action  brought  by  her  for  conversion.*** 


Satisfaction  by  Seryices  or  Merchandise. 

§  1827.  An  agreement  to  credit  on  a  note  work  afterwards  done 
for  the  payee  will  amount  to  a  satisfaction.*'^  So,  an  agreement 
that  the  maker's  payment  as  surety  on  a  bond  of  the  payee  should 
be  credited  on  his  note;  **•  or  an  agreement  on  the  maker's  part  to 
procure  a  transfer  and  release  of  certain  liens  on  the  payee's 
land;  *'•  or  even  a  verbal  agreement  for  satisfaction  by  insurance 
premiums  to  be  paid  by  the  maker,  and  orders  to  be  drawn  on  him, 
the  payments  being  made  accordingly;  "®  or  by  an  order  for  mules, 
the. order  being  so  received,  and  the  mules  ready  for  delivery.*'* 
If  A.  gives  his  note  to  B.  for  goods  purchased  by  B.  of  C,  in  fraud 
of  C.'s  creditors,  and  transferred  to  A.  to  sell  and  pay  the  proceeds 
to  C,  A.'s  performance  of  the  agreement  will  be  a  satisfaction  of  the 
note,  as  against  C.'s  creditors.*'*  And  if  the  holder  receives  from 
the  maker  a  power  of  attorney  to  collect  certain  debts,  agreeing  that 

1S4  Johnson  v.  Watt,  15  La.  Ann.  428. 

i«B  Adams  v.  Nelson,  22  U.  C.  Q.  B.  199. 

"«  Handy  v.  Tracy,  160  Mass.  524,  23  N.  E.  228. 

127  Jennings  v.  Davis,  31  Conn.  134.  So,  a  bUl  for  board,  if  so  agreed. 
Whlttaker  v.  Ordway  (N.  H.)  38  Atl.  789.  But  an  administrator's  agreement, 
as  holder,  to  accept  In  payment  work  done  on  lands  of  his  Intestate,  can  only 
be  enforced  by  Independent  suit  or  by  way  of  counterclaim.  Cook  v.  Cook, 
24  S.  G.  204. 

128  Ward  V.  Wlnshlp,  12  Mass.  481. 

129  Tread  well  v.  Hlmmelmann,  50  Cal.  9. 

ISO  And  such  defense  Is  admissible  under  a  plea  of  payment  Jones  v. 
Snow,  64  Cal.  466,  2  Pac.  28. 

i»i  Pettlgrew  v.  Dlx,  33  Tex.  277.    Although  they  ran  away  before  deliv- 
ery.   Ck)star  v.  Davies,  8  Ark.  213.    But  not  so  a  deUvery  of  goods,  which 
became  void  by  the  debtor's  subsequent  bankruptcy.    Mazfleld  v.  Jones,  76 
Me.  135. 
.132  Carpenter  v.  McClure,  37  Vt.  127. 
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it  shall  be  a  satiflfaction  of  the  note,  it  will  be  so,  although  he  after- 
wards transfers  them  for  less  than  the  amount  of  the  note.^*'  And, 
where  the  holder  agrees  to  accept  an  interest  in  a  claim  of  the 
maker  against  the  United  States  government,  an  actual  transfer 
of  such  interest  will  not  be  necessary  to  a  complete  satisfaction.^'* 
Where  the  maker's  debt  was  assumed  by  A.,  and  A/s  receipt  for 
a  government  bond  taken  in  satisfaction,  to  be  delivered  to  him  on 
demand,  it  was  held  to  be  a  full  satisfaction,  although  A.  after- 
wards became  insolvent,  and  never  delivered  the  bond.^'*  But  an 
executory  agreement  to  give  a  bond  and  mortgage  will  not  be  a 
satisfaction,  if  it  is  not  performed.**'  Neither  is  a  verbal  agree- 
ment on  the  holder's  part,  to  receive  a  debt  due  to  the  acceptor  from 
another,  of  itself  sufficient;  *•'  nor.  a  promise,  without  other  con- 
sideration, to  accept  Confederate  notes  in  payment. *'•  And,  in  gen- 
eral, an  agreement,  to  be  a  satisfaction  and  substitute  for  payment, 
must  be  strictly  performed.**®  And  if  the  maker  claims  to  have 
satisfied  a  bill  by  a  delivery  of  goods,  which  have  been  so  received, 
it  must  be  specially  averred,  and  cannot  be  properly  shown  under 
a  plea  of  payment.*** 

Merger  in  Judgment. 

§  1828.  In  general,  a  judgment  merges  a  bill  or  note,  as  between 
the  parties  to  it.***  If  a  judgment  has  been  recovered  and  satisfied 
by  an  attorney,  whatever  the  consideration  may  be,  no  further  ac- 

iBs  Samples  v.  Samples,  2  N.  M.  239. 

184  Whitney  v.  Cook,  53  Miss.  551. 

"5  Colgrove  v.  Tallman,  2  Lans.  (N.  Y.)  97. 

i««  Overton  v.  Harvey,  9  C.  B.  324. 

i»T  Kemp  V.  Watt,  15  Mees.  &  W.  672. 

i««  Lewis  V.  Davisson,  29  Grat.  (Va.)  210. 

ISO  Strickland  v.  Lee,  65  Md.  384,  4  Atl.  8S4.  So,  where  a  note  is  given 
for  the  actual  debt  conditioned  for  a  release  on  payment  of  a  smaller  sum. 
Waggoner  v.  CJox,  40  Ohio  St  639.  And  see,  as  to  a  subsequent  unperformed 
agreement  to  sell  goods  and  receive  the  note  In  payment,  Hayes  v.  Allen,  IGO 
Mass.  286,  35  N.  E.  852. 

140  uisch  V.  MuUer,  143  Mass.  379,  9  N.  B.  736. 

141  Byles,  BUls,  239;  Eldred  v.  Insurance  Bank,  17  Wall.  545;  Woodworth 
T.  SpafTord,  2  McLean,  168,  Fed.  Cas.  No.  18,020.  And  such  Judgment  de- 
stroys Its  negotiable  quality.    Brown  y.  Foster,  4  Ala.  282.    But  a  Judgment 
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tion  will  lie  on  the  note.^*^  And,  where  judgment  has  been  rendered 
on  a  note,  a  second  judgment  cannot  be  had  in  another  district^*' 
But  a  warrant  of  attorney  to  confess  judgment  is  no  merger,  until 
judgment  is  actually  entered.^**  And  an  action  upon  a  note  will 
not  be  barred  by  judgment  rendered  on  the  same  note  in  an  attach- 
ment suit,  if  there  has  been  no  appearance  and  no  personal  judg- 
ment; ^**  nor  by  judgment  against  others  as  co-makers  in  another 
state,  having  no  jurisdiction  over  the  defendant;  ^**  nor  by  judg- 
ment against  a  corporation  on  a  note  executed  by  its  officers,  in  an 
action  to  enforce  their  individual  liability.^*^ 

If  a  note  is  given  to  secure  certain  fines  and  penalties,  a  judg- 
ment once  entered  upon  it  and  paid  will  be  a  bar  to  further  action 
on  the  note  for  subsequent  fines.^*"  And,  where  several  notes  are 
given  for  different  installments,  suit  upon  one  may  be  barred  by  a 
judgment  rendered  on  the  other,  upon  a  defense  which  is  necessarily 
good  as  to  all  if  good  as  to  one.^** 

But  a  confession  of  judgment,  in  favor  of  the  payee  after  transfer, 
will  not  bar  an  action  by  the  indorsee.^'^®  And,  if  several  notes  are 
held  as  collateral  for  a  debt,  a  judgment  rendered  on  one  of  them, 

fraudulently  confessed  by  the  defendant,  without  plaintiff's  authority,  In  plain- 
tiff's favor,  for  use  of  defendant.  Is  no  defense.  Mount  v.  Scholes,  120  III. 
394,  11  N.  E.  401. 

142  Fogg  V.  Sanborn,  48  Me.  432.  But,  If  an  indorser  pays  a  judgment  ren- 
dered against  him  and  the  maker,  he  may  set  up  the  note  against  a  claim 
made  by  the  maker's  assignee.    Kelsey  v.  Bradbury,  21  Barb.  (N.  T.)  531. 

i«8  Schuler  v.  Israel,  27  Fed.  851.  And  suit  pending  In  a  state  court  is  no 
defense  to  an  action  brought  In  the  United  States  court.  Hyde  v.  Stone,  20 
How.  170. 

144  Byles,  Bills,  239;   Chit.  BiUs,  200;    Norris  v.  Aylett,  2  Camp.  329. 

14  5  Smith  V.  Curtlss,  38  Mich.  393.  So,  an  attachment  not  yet  In  Judgment. 
Wilson  V.  Bank,  45  Pa.  St.  488. 

i4«  Stone  V.  Walnwrlght,  147  Mass.  201,  17  N.  B.  301. 

14T  First  Nat  Bank  of  Brooklyn  v.  WalUs,  150  N.  Y.  455,  44  N.  E.  1038, 
affirming  84  Hun,  376,  32  N.  Y.  Supp.  382. 

148  Siddall  V.  Rawcliffe,  1  Cromp.  &  M.  487,  1  Moody  &  R.  263.  So,  where 
an  accommodation  indorsement  for  the  maker  is  transferred  to  secure  his 
debt  to  A.,  a  Judgment  rendered  on  it  against  the  Indorser  at  the  suit  of  A 
bars  recovery  by  B.,  although  the  maker  and  A.  had  agreed  that  It  should 
secure  B.  also.    Erwln  v.  Lynn,  16  Ohio  St  539. 

149  Cleveland  v.  Creviston,  93  Ind.  31. 

iBo  Bank  of  Montreal  v.  Douglas,  17  U.  C.  Q.  B.  208. 
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although  it  is  collectible,  will  be  no  bar  to  an  action  on  the  others.*** 
If  judgment  is  rendered  on  a  collateral  note,  and,  after  being  col- 
lected in  part,  is  assigned  to  the  debtor,  it  will  be  a  satisfaction  of 
the  debt  to  the  extent  of  the  amount  collected,  and  no  more.*'*  So, 
the  foreclosure  of  a  collateral  mortgage  will  not  extinguish  the 
holder's  right  to  bring  suit  on  the  note  secured.*  *** 

Judgement  against  Prior  Parties. 

§  1829.  A  judgment  rendered  on  an  account  is  no  defense  to  a 
note  subsequently  given  for  it.*'^*  So,  if  judgment  is  rendered  on  a 
note  secured  by  mortgage,  and  it  is  paid  by  the  maker,  it  will  be  no 
bar  to  a  subsequent  action  in  equity  for  subrogation  to  the  mort- 
gage, as  against  intervening  claims.*'*'^  If,  in  consideration  of  the 
discount  of  a  bill,  the  drawer  agrees  to  pay  a  certain  sum  monthly, 
as  interest  after  maturity,  if  the  bill  is  not  paid  at  maturity,  a  re- 
covery on  such  agreement  will  be  barred,  as  to  interest  before  or 
after  maturity,  by  a  judgment  on  the  bill.*'^'  But  where  a  holder 
has  recovered  interest  on  a  note,  it  will  be  no  bar  to  a  subsequent 
action  for  the  principal,  which  had  not  then  matured.* '^ 

A  party  to  a  bill  or  note  is  not  discharged  by  judgment  on  it  in 
favor  of  subsequent  parties.***  So,  a  judgment  on  a  note  against 
one  party  will  not  extinguish  it  as  against  other  parties,  either  prior 

i«i  Smith  V.  Hunter,  33  Ind.  106.  So,  Judgment  on  a  note  for  the  debt  is 
no  bar  to  action  on  a  collateral  note.  Biirnham  v.  Windram,  164  Mass.  313, 
41  N.  E.  806.    And  see  §  1590,  supra. 

162  Burnhelmer  v.  Hart,  27  Iowa,  19. 

168  Vance  v.  English,  78  Ind.  80.  So,  conversely,  judgment  on  the  note 
secured  is  no .  discharge  of  the  collateral.  Fisher  v.  Fisher.  98  Mass.  303. 
But  a  foreclosure  sale  to  the  holder  under  a  collateral  mortgage  has  been  held 
to  satisfy  the  notes,  although  made  subject  to  unmatured  installments  on  the 
notes.    Shermer  v.  Merrill,  33  Mich.  284, 

15*  Clark  V.  Young,  1  Cranch,  181. 

i66  0rrick  v.  Durham,  79  Mo.  174. 

166  Florence  v.  Jennings,  2  C.  B.  (N.  S.)  454. 

iBT  Andorer  Say.  Bank  y.  Adams,  1  AUen  (Mass.)  28.  And  see  §  1589, 
supra. 

158  Byles,  BiUs,  239;  Tarleton  y.  AUhusen.  2  Adol.  &  E.  32.  At  the  suit 
of  a  purchaser  after  maturity  without  notice.  McLennan  y.  McMonies,  23 
U.  C.  Q.  B,  114. 
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or  subsequent*'*  So,  a  decree  in  favor  of  the  payee  of  a  check, 
against  the  drawee,  will  be  no  defense  to  an  action  brought  by  the 
drawer,  if  it  has  not  been  paid.*'^  If  the  drawer  of  a  bill  gives  his 
warrant  of  attorney  to  confess  judgment,  it  will  be  no  discharge 
of  an  accommodation  acceptor.*'*  So,  a  judgment  and  execution 
against  the  maker  of  a  note,  stayed  by  interpleader,  is  no  bar  to  an 
action  against  the  indorser.*'* 


Judgment  ag^ainst  Joint  Debtors. 

§  1830.  A  judgment  against  one  joint  acceptor  or  joint  maker 
discharges  the  others.*'*  But  a  court  of  equity  may  grant  relief  on 
the  ground  of  mistake.*'*  If  one  of  several  joint  debtors  gives  his 
individual  bill  for  part  of  the  amount,  judgment  rendered  on  it 
will  be  no  bar  to  an  action  on  the  joint  debt  against  alL*"  And 
a  judgment  against  one  joint  debtor  is  no  defense  as  to  the  other, 
where  it  is  rendered  against  the  sole  survivor,  or  against  all  who 
reside  within  the  jurisdiction.*"  And  the  mere  allowance  of  a  note 
by  the  administrator  of  a  deceased  joint  maker  is  not  a  merger,  and 
cannot  be  pleaded  as  a  former  recovery  in  an  action  brought  against 
the  estate  of  the  other.*'^  So,  if  a  judgment  against  one  joint  maker 
is  afterwards  set  aside,  it  will  not  be  available  to  extinguish  the  debt 
of  the  other.*"  So,  a  judgment  rendered  in  favor  of  one  maker  on 
his  separate  defense,  and  afterwards  reversed  on  appeal,  is  not  sub- 
ject, upon  a  new  trial,  to  the  defense  of  a  judgment  rendered  mean- 
is*  Byles,  Bms,  239;  Claxton  v.  Swift,  2  Show.  441. 
iflo  Schuler  v.  Israel,  27  Fed.  851. 
101  Smith  V.  Knox,  3  Esp.  46. 

162  Rice  V.  Grotr,  58  Pa.  St  116. 

163  Byles,  Bills,  239;  King  v.  Hoare,  13  Mees.  &  W.  404;  Mason  v.  Eldred, 
6  Wall.  231;  Ward  v.  Johnson,  13  Mass.  148;  Farwell  v.  Hilllard.  3  N.  H. 
318;  OdeU  v.  Carpenter,  71  Ind.  463;  Archer  v.  Heiman,  21  Ind.  29.  So,  a 
Judgment  by  confession  taken  under  the  New  York  Code.  Candee  v.  Smith, 
93  N.  Y.  a49. 

164  Hollo  well  V.  Macdonell,  8  U.  C.  C.  P.  21. 

165  Chit.  Bills,  200;   Drake  v.  Mitchell,  3  East,  251. 

166  Cox  V.  Maddux,  72  Ind.  206. 

167  Fiscus  V.  Bobbins,  60  Ind.  100. 

168  Maghee  v.  Collins,  27  Ind.  83. 
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while  against  the  other  maker.^**  And  where  a  party  bnys  goods 
and  gives  a  note  in  his  own  name,  a  judgment  rendered  against  him 
will  bar  a  soit  against  secret  partners  afterwards  discovered.*^*  So, 
if  a  judgment  is  rendered  against  one  joint  and  several  acceptor  or 
maker,  it  will  be  no  defense  as  to  the  other.*^*  But  a  joint  judg- 
ment on  a  joint  and  several  note  exhausts  the  holder's  right  of  elec- 
tion,  and  merges  the  note.*^* 

•  Discharge  by  Execution. 

§  1831.  An  execution,  or  a  release  from  execution,  against  prop- 
erty, is  not  a  discharge,  except  between  the  immediate  parties  to  it.*'* 
And  this  is  true,  also,  of  an  execution  against  the  body.*'*  Thus, 
if  an  execution  is  issued  against  the  body  of  the  maker,  and  he  is 
released  by  the  jailer  on  a  part  payment,  refused  by  the  holder,  after 
action  brought  against  the  indorser,  the  latter  will  not  be  discharged 
by  such  payment.*'*  So,  if  the  acceptor  is  discharged  from  an  execu- 
tion in  favor  of  the  indorsee,  it  will  not  discharge  him  as  to  the 
drawer.*'*  And  the  note  of  A.,  taken  a«  collateral  for  B.'s  debt,  will 
not  be  discharged  by  the  imprisonment  of  B.  on  a  capias,  although 
the  note  was  fraudulently  collected  by  the  creditor's  agent,  and  mis- 
appropriated to  a  debt  due  from  the  creditor  to  himself.*" 

169  Lawrence  v.  Sample,  97  Ind.  53. 

iToin  re  Herrick,  13  N.  B.  R.  312,  Fed.  Cas.  No.  6,420.  Where  the  note 
was  executed  in  the  individual  name.  Smith  v.  Black,  9  Serg.  &  R.  (Pa.)  142. 
Or  even  in  a  firm  name,  which  did  not  disclose  the  individual  partners.  Rob- 
ertson V.  Smith,  18  Johns.  (N.  Y.)  459.  A  contrary  decision  In  Sheehy  v. 
MandevUle,  6  Cranch,  253,  being  overruled  by  Mason  v.  Eldred,  6  Wall.  231. 

iTiByles,  BiUs,  239;  Giles  v.  Canary,  99  Ind.  lia  So,  Judgment  on  a 
cognovit  against  one  joint  and  several  maker  wUl  not  discharge  the  other. 
Ayrey  v.  Davenport,  2  Bos.  &  P.  474. 

IT 2  Baker  v.  Kinsey,  41  Ohio  St.  403. 

ITS  Pole  V.  Ford,  2  Chit.  125.     And  see  §  1842,  infra. 

1T4  Hayling  v.  Mulhall,  2  W.  Bl.  1235.  But  such  discharge  has  been  held 
to  release  the  other  Joint  maker  also.     Hyde  v.  Long,  4  Yt  531. 

176  Porter  v.  Ingraham,  10  Mass.  88. 

176  Macdonald  v.  Bovington,  4  Term  R.  825. 

1T7  Morse  v.  Woods,  5  N.  EL  207. 
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Extinguisliinent  by  Marriage — Death. 

§  1832.  A  note  will  be  extinguished  by  the  subsequent  marriage 
of  the  maker  and  the  payee.^^®  And  if  the  maker  dies,  no  suit  can 
be  brought,  in  sotne  states,  against  his  estate,  unless  the  note  is  pre- 
sented for  allowance  in  writing,  and  within  a  given  time,  by  the 
holder  or  his  agent.^^*  And  where  a  note  matures  more  than  two 
years  after  the  maker's  death,  and  his  executor  gives  a  bond  to  secure 
it,  no  action  can  be  brought  under  the  statute  against  legatees  of  the 
maker,  unless  the  note  has  been  presented  for  allowance  within  the 
time  prescribed.^** 

At  common  law,  the  death  of  one  joint  maker,  leaving  other  surviv- 
ors, discharged  his  estate  from  further  liability  at  law.^*^  The 
personal  representative  of  the  deceased  maker  was  not  liable  at  law 
in  such  case,  and  could  not  recover  contribution  against  a  co-maker 
on  payment  voluntarily  made  by  him.*®'  But  making  proof  of  the 
holder's  claim  on  a  note  against  the  estate  of  a  deceased  joint  maker 
does  not  discharge  the  liability  of  the  survivor.*®* 

If  the  holder  makes  the  maker  or  indorser  his  executor,  he  will 
thereby  discharge  him  from  liability  at  common  law.*®*  And  in  such 
case  no  action  will  lie  against  the  maker  by  the  administrator  cum 
testamento  annexe  of  the  holder,  even  upon  the  resignation  of  the 
maker  as  executor.*®*    And  where  the  maker's  debt  is  extinguished 

178  Chapman  v.  Kellogg,  102  Mass.  216;   Abbott  v.  Winchester,  106  Mass. 
115;   Curtis  v.  Brooks,  37  Barb.  (N.  Y.)  476. 
iT»  Marshall  v.  Perkins,  72  Me.  343. 

180  Pratt  V.  Lamson,  128  Mass.  528. 

181  See  §  1668,  supra.  But  this  is  not  the  law  in  INDIANA  (Eldred  ▼.  Bank. 
71  Ind.  543);  nor  in  NEW  JERSEY  (2  Gen.  St.  p.  2336,  §  3).  And,  after  the 
Joint  liability  is  merged  in  a  several  Judgment  even  against  an  accommoda- 
tion maker,  it  will  not  be  discharged  by  his  dying  before  his  co-maker.  Smith 
V.  Kibbe,  31  Hun  (N.  Y.)  390. 

182  Kennedy  v.  Carpenter,  2  Whart  (Pa.)  344. 

183  Louis  V.  Triscony,  58  Cal.  304. 

i84Byles,  Bills,  244;  Chit  Bills,  610;  Sturleyn  v.  Albany,  Cro.  BMz.  150; 
Cheetham  v.  Ward,  1  Bos.  &  P.  630;  Lowe  v.  Peskett,  16  C.  B.  503.  And  see 
§  639,  supra.  Although  he  dies  before  obtaining  letters  testamentary.  Wank- 
ford  V.  Wankford,  1  Salk.  305. 

188  Tarbell  v.  Jewett,  129  Mass.  467. 
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by  his  appointment  as  executor,  he  will  be  discharged,  not  only  from 
liability  to  the  payee's  estate,  but  also  to  any  person  to  whom  the 
note  is  indorsed  after  the  payee's  death."'  But  the  holder  of  a  note 
does  not  discharge  the  maker  by  appointing  the  maker's  executor  as 
his  executor.*®^  And  the  appointment  of  the  maker  himself  as  ex- 
ecutor will  be  no  discharge  as  to  creditors  of  the  holder.^** 

Discharge  in  Bankruptcy. 

§  1833.  The  bankruptcy  of  a  debtor,  in  general,  discharges  such 
debts  and  existing  liabilities  as  are  provable  against  his  estate. 
Thus,  the  liability  of  a  first  indorser  to  a  second  will  be  discharged, 
although  both  indorsed  for  the  drawer's  accommodation,  and  the 
second  indorsed  without  knowledge  of  the  accommodation  character 
of  the  flrst.^'*  If  the  drawer  of  a  bill  becomes  bankrupt  after  its 
dishonor,  although  before  it  is  taken  up  by  the  indorser,  he  will  be 
discharged  from,  liability  to  such  indorser.^ ^®  And  the  drawer  of  a 
bill  is  discharged  from  liability,  on  becoming  bankrupt  after  it  is 
drawn,  but  before  it  falls  due.^*^  On  the  other  hand,  if  the  maker 
of  a  note  becomes  bankrupt,  and  it  is  afterwards  paid,  under  compul- 
sion of  law,  by  an  indorser,  the  maker  will  not  be  discharged  from 
liability  to  him;  *•*  although  it  has  been  held  that  an  acceptor,  be- 
coming bankrupt  after  accepting  a  bill,  and  before  its  indorsement  or 
payment  by  the  indOTser,  is  thereby  discharged  from  liability  to 
him."* 

A  discharge  in  bankruptcy  is,  however,  only  a  discharge  of  the 
bankrupt,  £^nd  not  of  other  i>arties.^**    Thus,  if  the  indorser  of  a  note 

i8<  Freakley  v.  Fox,  9  Bam.  &  C.  130;  4  Man.  &  R.  18;  Harmer  v.  Steele, 
4  Exch.  1. 

187  Dorchester  v.  Webb,  Cro.  Car.  372;    Alston  v.  Andrew,  Hut  128. 

188  Brown  y.  Selwyn,  Cas.  t  Tfilb.  241;  HoUiday  y.  Boas,  1  Rolle,  Abr. 
920;  Woodward  y.  Lord  Darcy,  Plow.  186;  Dorchester  y.  Webb,  Cro.  Oar.  372. 

160  Houle  y.  Baxter,  3  East,  177. 

i«o  Hunt  y.  Taylor,  108  Mass.  508. 

101  McCarty  y.  Barrow,  2  Strange,  949;  Starey  y.  Barns,  7  East,  435.  But 
see  Brooks  y.  Bogers,  1  H.  Bl.  640. 

i»2  Ho  wis  y.  Wiggins,  4  Term  R.  714. 

108  Honle  y.  Baxter,  3  East,  177. 

i»*  Pine  Riyer  Bank  y.  Swazey,  47  N.  H.  154.  So,  the  assignor  of  a  note 
with  the  name  of  one  maker  forged  is  not  discharged  by  the  discharge  in 
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becomes  bankrupt,  and  the  note  is  proved  against  his  estate,  it  will 
not  bar  an  action  against  the  maker.^"*  If,  however,  the  holder  joins 
in  a  petition  for  the  acceptor's  discharge  as  an  insolvent,  without  the 
consent  of  the  drawer,  he  will  release  the  drawer.**'  So,  if  the 
holder  consents  to  receive  satisfaction  bj  an  assignment  of  the  maker 
for  the  benefit  of  creditors,  it  will  discharge  both  maker  and  in- 
dorser.**^  But  the  discharge  in  insolvency  of  one  joint  maker  will 
not  bar  an  action  against  the  other.**®  And  the  maker  of  a  note  will 
not  be  discharged  by  the  discharge  of  a  party  for  whose  debt  the  note 
was  given.*** 

If  a  note  is  made  by  A.  to  B.,  and  another  note  by  B.  to  C,  with  A. 
as  surety,  and  B.  is  discharged  as  a  bankrupt,  it  will  extinguish  A's 
claim  against  him  as  surety,  so  far  as  it  exceeds  the  amount  of  the 
first  note  held  by  B.,  but  no  further.^**  And,  in  general,  a  setoff  ac- 
quired in  good  faith  by  the  maker  of  a  note,  against  the  payee,  be- 
fore the  bankruptcy  of  the  latter,  and  before  notice  of  the  transfer 
of  the  note,  will  not  be  defeated  by  the  payee's  bankruptcy.^**  If  a 
bill  is  accepted  payable  at  a  particular  bank,  and  is  forwarded  to  it 
for  collection  and  payment,  and  the  bank  fails  before  making  payment, 
it  will  not  be  discharged  from  liability,  but  the  owner  may  enforce 
the  trust  and  recover  the  bill  from  its  receiver.*** 

In  Massachusetts  provision  is  made  by  statute  for  waiver  of  a  dis- 
charge in  bankruptcy  by  a  new  promise.*** 

A  discharge  in  insolvency  or  bankruptcy  is  confined,  in  general,  to 

insolvency  of  the  genuine  nuUcer,  and  dividends  received  by  the  holder  from 
his  estate.     Spalding  v.  Gates  (Ky.)  41  S.  W.  440. 

lOBAthol  Nat.  Bank  v.  Hingham  Mfg.  Co.,  121  Mass.  399.  And  he  may 
prove  against  several  bankrupt  parties,  and  have  dividends  from  the  estate 
of  each.    Ex  parte  Wyldman,  2  Ves.  Sr.  113. 

i»«  Lynch  v.  Reynolds,  16  Johns.  (N.  Y.)  41. 

187  Pontious  V.  Durflinger,  59  Ind.  27. 

198  Tooker  v.  Bennett,  3  Calnes  (N.  Y.)  4.  And  this  is  provided  by  statute 
in  CONNECTICUT  (Gen.  St  §§  531,  1022). 

i9»  Rlcketts  V.  Harvey,  78  Ind.  152. 

200  Scott  V.  Timberlake,  83  N.  C.  382. 

201  HarweU  v.  Steel,  17  Ala.  372. 

20  2  Corn  Exch.  Bank  v.  Blye,  2  N.  Y.  St.  Rep.  112.     And  see  §  1457,  supra. 

208  Pub.  St.  c.  78,  §  3.    But  a  part  payment  "as  an  installment  of  a  long 
deferred  promise"  is  not  such  a  waiver.    Jacobs  v.  Carpenter,  161  Mass.  16, 
36  N.  E.  076. 
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creditors  who  are  necessarily  or  voluntarily  within  the  jurisdiction.*®* 
But  if  a  creditor  submits  to  the  jurisdiction  by  proving  his  claim 
against  the  acceptor  in  a  foreign  bankruptcy  proceeding,  he  will  be 
bound  by  the  discharge  of  the  acceptor,  and  will  also  discharge  the 
drawer^  who  did  not  consent  or  concur  in  the  proceedings.*®^ 


CompoBition  in  Bankruptcy. 

§  1834.  A  composition  in  bankruptcy  amounts  to  a  release  of  the 
bankrupt;*®'  but  it  is  not  binding  upon  any  party  until  executed 
by  him;  *®^  nor  upon  the  bankrupt  until  he  complies  with  its  terms.*®* 
When  properly  executed,  a  composition  with  one  joint  maker  is  a 
discharge  of  his  co-maker.*®*  So,  composition  made  with  any  party 
to  a  bill,  without  reserving  the  holder's  rights  against  subsequent 
parties,  will  discharge  them.**®  Composition  made  with  the  acceptor 
of  a  bill  discharges  the  drawer.***    But  if  it  is  not  a  voluntary  com- 

204  Kenworthy  v.  Hopkins,  1  Johns.  Cas.  (N.  Y.)  107.  So,  as  to  New  York 
creditor  of  a  foreign  bankrupt,  although  the  debt  was  contracted  and  payable 
In  the  foreign  Jurisdiction.  Phelps  v.  Borland,  108  N.  Y.  406,  9  N.  E.  307. 
So,  as  to  Massachusetts  creditor  of  a  foreign  corporation  discharged  by  Massa- 
chusetts insolvency  proceedings,  Regina  Flour-Mill  Co.  v.  Holmes.  156  Mass. 
11,  30  N.  B.  176;  or  as  to  a  foreign  creditor  of  a  Massachusetts  debtor  plead- 
ing a  discharge  in  Massachusetts,  Phoenix  Nat.  Bank  v.  Bateheller,  151  Mass. 
589,  24  N.  E.  917.    And  see  §  58,  supra. 

206  Phelps  V.  Borland,  103  N.  Y.  406^  9  N.  E.  307.  But  see  Id.,  30  Hun. 
(N.  Y.)  862. 

206  Steinman  v.  Magnus,  11  East,  390;  Margetson  v.  Aitken,  3  Car.  &  P.  338; 
Bissenger  v.  Guiteman,  6  Heisk.  (Tenn.)  277;  Grant  v.  Porter,  63  N.  H.  229. 
Although  it  reserves  the  holder's  rights  against  the  Indbrser.  Richardson  v. 
Pierce,  119  Mass.  166. 

207  Chit.  BiUs,  352;  Cranley  v.  Hillary,  2  Maule  &  S.  120;  Oughton  v. 
Trotter,  2  Nev.  &  Man.  71;  Heathcote  v.  Crookshanks,  2  Term  R.  24.  Al- 
though he  had  agreed  to  the  composition,  and  afterwards  withdrew  his  con- 
sent   FeUows  V.  Stevens,  24  Wend.  (N.  Y.)  294. 

208  National  Mt  WoUaston  Bank  v.  Porter,  122  Mass.  308. 

209  Hall  V.  Wilcox,  1  Moody  &  R.  58.  And  notwithstanding  a  reservation 
to  the  contrary.    Simpson  v.  Henning,  L.  R.  10  Q.  B.  406. 

210  Ex  parte  Smith,  3  Brown,  Ch.  1;  Pannell  v.  McMechen,  4  Har.  &  J.  (Md.) 
474.    But  see  Schlingmann  y.  Fiedler,  3  Mo.  App.  577,  contra. 

211  Ex  parte  WUson,  11  Yes.  410.  So,  if  one  who  pays  a  bill  supra  protest 
Jolna  in  a  petition  for  the  discharge  of  an  insolvent  party,  he  will  discharge 
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position,  and  is  made  by  operation  of  law  under  the  statute,  the 
drawer  will  not  be  discharged,  although  the  holder  was  present  at 
the  meeting  of  the  acceptor's  creditors  and  voted  for  the  composi- 
tion.^^* If  the  holder  enters  into  a  composition  with  a  drawer,  for 
whose  accommodation  the  bill  has  been  accepted,  he  will  discharge 
the  accommodation  acceptor.*^'  In  like  manner,  a  composition  with 
the  maker  will  discharge  an  accommodation  indorser,  although  he 
said  that  he  would  continue  liable.*** 

But  where  a  composition  with  the  principal  debtor  expressly  re- 
serves the  holder's  rights  against  the  surety,  the  latter  will  not  be 
discharged.***  So,  where  it  is  made  at  the  surety's  request.***  So, 
as  to  an  indorser,  who  joins  with  the  holder  in  signing  the  composi- 
tion.**^ And  after  proof  made  in  bankruptcy  against  co-sureties,  one 
will  not  be  discharged  by  a  composition  made  with  the  other.*** 
And  .a  composition  made  by  the  holder  with  the  payee,  for  whose 
accommodation  the  note  was  made,  will  not  discharge  such  payee 
from  liability  to  the  acconmiodation  maker  (who  was  not  a  party  to 
the  composition),  on  his  payment  of  the  note.*** 

the  party  honored  by  him,  and  such  party  paying  the  bill  cannot  recayer 
against  prior  parties.    Lynch  v.  Reynolds,  16  Johns.  (N.  T.)  41. 

212  Ex  parte  Jacobs,  10  Ch.  App.  211. 

212  Ex  parte  Olendinning,  Buck,  517. 

214  Lewis  y.  Jones,  4  Bam.  &  G.  506,  6  Dowl.  &  B.  667.  But  see.  contra, 
where  the  maker  signed  for  the  payee's  accommodation,  MaUet  y.  Thompson, 
5  Esp.  178;  or  where  the  right  is  expressly  reserved,  Nichols  y.  Norrls,  3 
Bam.  &  Ad(d.  41. 

216  Bateson  y.  Gosling,  L.  R.  7  O.  P.  9. 

216  Ex  parte  Harvey,  4  De  6ex,  M.  &  G.  881. 

217  Bruen  y.  Marquand,  17  Johns.  (N.  Y.)  58;  RockviUe  Nat  Bank  y.  Holt, 
58  Conn.  526,  20  Atl.  660.  But  see,  to  the  effect  that  an  express  agreement 
is  necessary  even  In  such  case.  In  re  McDonald,  14  N.  B.  R.  477,  Fed.  Cas. 
No.   8,753. 

218  Ex  parte  Gifford,  6  Ves.  806. 

216  Thomas  y.  Liebke,  81  Mo.  675,  affirming  9  Mo.  App.  424. 
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U.  RELEASE  AND  SET-OFF. 

{  1835.  Release— Consideration— ConditioiL 

1836.  Form. 

1837.  By  Implication. 

1838.  Collateral—Taken  or  Surrendered. 

1839.  Agreement  not  to  Sue. 

1840.  • Novation. 

1841.  Surrender. 

1842.  Of  Execution. 

1848.  How  Extenslye. 

1844-  By  Whom. 

1846.  To  Prior  Party. 

1848.  To  Joint  Debtor. 

1849.  Setoff— Unliquidated  Damages. 

1850.  Breach  of  Warranty— Fraud. 

1851.  Bill  or  Note. 

1852.  Liability  as  Surety— Indorser. 

1853.  Bank  Notes. 

1854.  Bank  Deposits. 

1855.  Acquired  after  Suit 

1856.  Against  Insolvent 

1857.  Not  Due. 

1858.  Against  Other  Party. 

1859.  Against  Agent  ' 

1860.  Against  Trustee. 

1861.  Against  Admliilstrator. 

1862.  Agabist  Joint  Debtor. 

1863.  Against  Joint  Creditor. 

1864.  Against  Partner— Husband  and  Wife— State, 

1565.  Collateral— Judgment 


Confiideration  for  Itelease — Condition. 

§  1835.  An  action  may  be  barred  by  a  formal  release  made  by  the 
holder  to  the  party  liable.**®  And  such  release  cannot  be  counter- 
manded after  it  reaches  the  hands  of  a  bona  fide  holder.**^  A  valid 
consideration  is  necessary  to  a  good  release.***    And  in  Penusyl- 

saoBauerman  y.  Radenius,  7  Term  R.  663. 
321  Union  Nat  Bank  t.  Oceana  Co.  Bank,  80  111.  212. 
222  Chit  Bills,  350;    Story,  Bills,  §  431;    Parker  v.  Leigh,  2  Starkle,  228; 
Weaver  v.  Fries,  85  lU.  356;  Smith  v.  Smith,  80  Ind.  267.    Thus,  it  is  no  release 
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vania  a  release  is  insufficient,  if  it  is  not  under  seal  and  does  not  ex- 
press the  consideration.*** 

An  agreement  to  release  an  accommodation  maker,  if  he  would 
pay  another  note  made  by  him,  is  without  sufficient  consideration, 
and  will  not  be  binding  upon  the  holder,  although  the  maker  paid 
the  other  note,  and  neglected  to  take  steps  for  his  own  security,  be- 
cause of  the  agreement.*'*  So,  a  part  payment  by  the  maker  of  a 
note  is  not  sufficient  consideration  for  a  release.***  Nor  is  such  pay- 
ment by  one  joint  maker  sufficient  to  support  a  release  or  to  dis- 
charge his  co-maker.***  A  note,  however,  made  by  one  partner  after 
dissolution  of  the  firm,  for  half  the  partnership  debt,  has  been  held 
to  be  a  sufficient  consideration  for  a  release  of  the  maker,  on  the 
ground  that  such  note  may  be  a  higher  security  than  the  original 
debt.**^  And  if  the  maker  obtains  the  note  of  a  third  person,  and 
the  payee  agrees  to  look  to  him,  the  original  maker  will  be  dis- 
charged.*** If  an  agreement  is  made  upon  a  certain  condition,  to 
be  performed  by  the  maker,  he  will  not  be  released  without  such 
performance.**®  Thus,  if  ft  is  conditioned  on  his  paying  interest  un- 
til the  payee's  death,  the  burden  is  on  him  or  his  executor  to  prove 
that  he  did  so.*»o 

to  agree  without  consideration  to  surrender  tlie  note  at  the  maker's  death, 
Carrier  v.  Sears,  4  Allen  (Mass.)  336;  or  to  surrender  a  collateral  mortgage, 
Richardson  v.  Noble,  77  Me.  390;  or  "not  to  collect  if  the  Confederacy  fail," 
Herndon  v.  Henderson,  41  Miss.  584.  But  reliance  on  a  promise  to  look  to  a 
collateral  mortgage  only,  with  damage  resulting  therefrom,  is  sufficient  con- 
sideration. First  Nat  Bank  v.  Watkins,  154  Mass.  385.  28  N.  E.  275.  If, 
however,  it  is  an  agreement  to  release  in  consideration  of  an  executory  promise 
(e.  g.  to  pay  an  annuity),  performance  must  be  proved.  Harmon  v.  Adams, 
120  U.  S.  363,  7  Sup.  Ct.  553. 

228  Kidder  v.  Kidder,  33  Pa.  St.  26a 

224  Bragg  v.  Danielson,  141  Mass.  195,  4  N.  E.  622. 

225  Smith  V.  Bartholomew,  1  Mete.  (Mass.)  276. 

226  Line  V.  Nelson,  38  N.  J.  Law,  358;  Smith  v.  Bartholomew,  1  Mete. 
(Mass.)  276. 

22TLudington  v.  Bell,  77  N.  Y.  138,  reversing  43  N.  Y.  Super.  Ct.  557. 
228  Carpenter  v.  Murphree,  49  Ala.  84. 

220Whatcheer  Bank  v.  Cushing,  6  R.  I.  303;    Collingwood  V.  Bank*  15 
Neb.  118,  17  N.  W.  359. 
2S0  Harmon  v.  Adams,  120  U.  S.  363»  7  Sup.  Ct.  553. 
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Form  of  Belease. 

§  1836.  It  has  been  held  that  an  express  consent  is  necessary 
to  effect  the  release  of  an  acceptor.***  The  negotiable  instrument 
law  ani  the  British  bills  <rf  exchange  act  provide  for  renunciation  in 
writing  or  by  surrender  of  the  bill.**^  And  in  Tennessee  the  release 
of  a  maker  must  be  in  writing,  and  cannot  be  proved  by  parol. ^** 
And  in  Maine  a  seal  has  been  held  to  be  necessary,***  Where  a  note 
is  given  in  consideration  of  an  agreement  to  buy  certain  property,  a 
sealed  release  of  the  agreement  will  discharge  the  note.***  So,  even 
a  verbal  agreement  to  rescind  the  contract.***  And  if  a  corporation 
takes  a  note  for  stock,  payable  in  installments,  and  afterwards  de- 
clares a  forfeiture  of  the  stock  for  nonpayment  of  an  installment,  it 
will  release  the  maker  from  further  liability  on  the  note.**^  If  the 
pa3rment  of  a  note  is  assumed,  upon  good  consideration,  by  an  accom- 
modation indorser,  who  covenants  to  indemnify  the  maker,  the  maker 
will  be  discharged.***  And  if  a  note  is  payable  ^'in  current  funds,'' 
and  such  funds  are  tendered  by  the  maker,  and  refused,  the  indorser 
will  be  discharged.***  So,  if  payment  of  a  joint  judgment  rendered 
against  successive  accommodation  indorsers  is  tendered  by  the  first 
indorser,  and  refused  by  the  holder,  it  will  discharge  the  second  in- 
dorser.*** 

t 

<si  Chit  Bms,  340;  DlngwaU  v.  Dunster,  1  Doug.  247;  Bym  v.  Godfrey,  4 
Yes.  a 

«Ba  Negotiable  Instruments  Law  (NEW  YORK  8  203;  COLORADO,  CON- 
NECTICUT, FLORIDA,  and  VIRGINIA,  §  122;  MARYLAND,  |  141);  Bills 
of  Exchange  Act,  §  32.  The  British  act  applies  to  secnred  notes,  Francis  v. 
Bruce,  44  Oh.  Dlv.  627;  but  is  not  satisfied  by  a  direction  in  artlculo  mortis  to 
destroy  a  lost  note,  when  it  should  be  found.  Id.;  nor  by  a  surrender  to  the 
maker's  derisee,  Edwards  v.  Walters  [1896]  2  Ch.  157. 

sss  Simpson  y.  Moore,  6  Baxt.  371.    As  to  i^aroi  evidence  of  release,  see  infra. 

<s«  First  Nat  Bank  of  Auburn  y.  Marshall,  73  Me.  79. 

s«B  Barber  y.  Gordon,  2  Root  (Conn.)  96. 

«««  Dearborn  v.  Gross,  7  Cow.  (N.  Y.)  48. 

237  Ashton  y.  Burbank,  2  Dill.  485,  Fed.  Cas.  No.  582. 

2S8  In  re  Wilder,  3  Fed.  859. 

3S9  Smith  y.  Bank,  14  Pa.  St.  525,  notwithstanding  the  subsequent  indorse- 
ment of  a  similar  bllL 

140  Ewing  y.  Sugg,  12  Lea  (Tenn.)  37& 

RAND.CP.— 162  <2B77) 
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Implied  Release. 

§  1837.  A  release  of  the  acceptor  may  be  implied  from  a  promise 
to  pay,  indorsed  on  the  bill  by  the  drawer,  but  the  effect  of  such 
promise  is  a  question  of  intention,  for  the  jury  to  determine.'**.  The 
mere  expression  of  an  intention  to  release  a  party  is  not  a  release.'** 
So,  the  acceptor  will  not  be  released  by  the  holder  saying,  at  a  meet- 
ing of  the  acceptor's  creditors,  that  he  should  look  to  the  drawer, 
and  not  come  upon  the  acceptor.'*"  So,  it  is  not  enough  for  the 
payee  to  agree,  after  maturity  of  the  note,  to  sue  the  principal,  with 
an  admission  that  it  would  not  be  right  to  sue  the  surety.'**  Mere 
neglect,  however,  on  the  holder's  part,  to  call  on  the  acceptor  for  pay- 
ment, or  mere  indulgence  to  him,  will  not  release  the  drawer.'*^ 
And  the  death  of  one  joint  maker,  and  subsequent  receipt  of  interest 
from  the  survivor,  will  not  release  the  deceased  maker's  estate.'** 

Collateral — ^Received  or  Surrendered. 

§  1838.  Receiving  collateral  security  from  the  maker  of  a  note, 
without  any  special  agreement,  will  not  release  him.'*^  So,  if  the 
holder  takes  security  from  an  indorser,  for  whose  accommodation 
the  note  was  made,  and  agrees  to  proceed  against  the  maker,  his 
rights  as  indorsee  will  remain  unaffected.'*"  And  an  indorser  will 
not  be  discharged  by  the  holder's  taking  collateral  from  the  maker, 
and  afterwards  surrendering  it.'*'    So,  if  the  holder  takes  security 

341  ElllB  V.  Galindp,  1  Doug.  250. 

242  Myers  v.  Malcom,  20  111.  621. 

248  Whatley  v.  Tricker,  1  Camp.  35.  But  It  has  been  held  to  be  sufficient 
if  the  purchaser,  knowing  the  maker  signed  for  the  payee*s  accommodation, 
agrees  with  the  maker  to  look  to  the  payee  only.  Daggett  v.  WhiUng,  35 
Conn.  366. 

244  Hanchet  v.  Birge,  12  Mete.  (Mass.)  545. 

246  Chit.  Bills,  350;  Farquhar  v.  Southey,  Moody  ^  M.  14,  2  Car.  &  P.  497; 
Anderson  v.  Cleveland,  13  Blast,  430,  note,  1  Bsp.  46. 

24  6  Hawk  V.  Johnson  (Pa-  Sup.)  6  Aa  725,  11  East  Rep.  IS, 

247  South  Sea  Go.  v.  Duncomb,  2  Strange,  919. 

248  National  Bank  of  Republic  v.  Conlan,  99  Mass.  181, 

249  Pitts  V.  Congdon,  2  N.  X.  352, 
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Ch.  46)  AGREEMENT  NOT   TO  SUE,  §   1839 

from  one  joint  maker  or  acceptor,  he  will  not  discharge  the  other.  ^^^ 
If  land  is  conveyed  to  the  payee  to  secure  a  note,  the  payee  agreeing 
to  reconvey  it  on  payment  of  the  note,  the  maker  will  be  discharged 
by  a  subsequent  devise  of  the  land  to  him  by  the  payee.**^^  And  if 
the  holder  surrenders  collateral  to  the  principal  debtor,  it  will  dis- 
charge the  surety.*"*  So,  if  he  surrenders  part  of  the  collateral  held 
by  him,  and  negligently  loses  the  rest.*'*  But  if  a  guaranty  is  given 
to  the  acceptor,  who  is  to  be  secured  by  a  bill  of  lading,  and  the 
acceptor's  agent  applies  the  proceeds  of  the  bill  of  lading,  without 
fraud,  and  with  the  guarantor's  knowledge,  to  other  debts,  the  guar- 
antor will  not  be  released  by  such  use  of  the  collateral*'^ 

Agreement  not  to  Sue. 

§  1839.  An  agreement  that  the  holder  shall  never  sue  an  indorser 
is  a  bar  to  his  subsequent  action  against  him.*''  So,  too,  a  cove- 
nant never  to  sue,  contained  in  a  composition  deed.*"  On  the  other 
hand,  a  covenant  not  to  sue  for  a  certain  time  does  not  amount  to 
a  release.*'^    But  where  the  holder  agrees  not  to  sue  the  acceptor, 

2 BO  Evans  v.  Drummond,  4  E^isp.  88;  Thompson  v.  Percival,  5  Bam.  &  Adol. 
925,  3  Nev.  &  M.  167. 

2B1  Holmes  v.  Holmes,  36  Vt.  525. 

2(^2  Kirkpatrick  v.  Howk,  80  111.  122.  So,  It  wiU  discharge  the  Indorser  of 
another  eoUateral  note,  whose  indorsement  was  obtained  by  fraud.  Haas  v. 
Bank,  41  Neb.  754,  60  N.  W.  85.  In  California,  where  suit  on  a  note  secured 
by  collateral  mortgage  must  be  by  foreclosure  of  the  mortgage,  release  of  the 
mortgage  will  bar  a  suit  on  the  note.  Hibernia  Savings  &  Loan  Soc.  v.  Thorn- 
ton, 109  Cal.  427,  42  Pac.  447.    And  see  §  — . 

8  53  Bank  of  Gettysburg  v.  Thompson,  3  Grant,  Cas.  (Pa.)  114. 

154  Kidder  v.  Horrobin,  72  N.  Y.  159. 

2  56  Bruce  v.  Wright,  3  Hun  (N.  Y.)  548.  So,  as  to  maker.  Simmons  v. 
Thompson,  29  App.  Div.  559,  51  N.  Y.  Supp.  1018.  Although  merely  verbal. 
Pike  V.  Street,  Moody  &  M.  226.  And  a  contemporaneous  written  agreement 
that  the  maker  should  not  be  personally  respousible  has  the  same  effect  Mari- 
etta Sav.  Bank  v.  Janes,  66  Ga.  286. 

2  60  EUis  V.  McHenry,  L.  R.  6  C.  P.  229.  Although  it  is  not  so  if  only  made 
between  the  creditors  of  the  maker.    Gamier  v.  Papin,  30  Mo.  243. 

267  Byles,  Bills,  244;  Thimbleby  v.  Barron,  3  Mees.  &  AV.  210.  Unless  ex- 
pressed to  be  pleadable  in  bar.  Walker  v.  Neville,  34  Law  J.  Exch.  73.  Es- 
pecially if  It  is  merely  in  consideration  of  the  maker's  inability  to  pay.  Per- 
kins V.  Gilman,  8  Pick.  (Mass.)  229.  But  it  mav  suspend  the  right  of  action 
tor  the  time  named.    Hutchins  v.  Nichols,  10  Gush.  (Mass.)  299. 
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if  he  will  make  affidavit  that  the  acceptance  is  forged,  his  suit  will 
be  barred  on  the  making  of  such  affidavit.* *•  An  agreement,  how- 
ever, not  to  sne  one  joint  maker,  on  his  payment  of  half  the  debt, 
until  after  endeavoring  to  collect  the  balance  from  the  other  maker^ 
is  without  consideration,  and  will  not  bind  the  holder.*** 

A  covenant  with  one  maker  never  to  sue  him,  with  a  reservation 
of  all  rights  as  to  other  parties,  has  been  held  not  to  be  a  release,  but 
only  to  take  effect  as  a  covenant.**^  And  although  damages  are 
recoverable  for  breach  of  an  agreement  not  to  sue,  it  has  been  held 
that  it  cannot  be  pleaded  in  bar  to  the  action.***  A  covenant  not 
to  sue  one  party  is  not  a  release  of  another  party;  *•*  e.  g.  of  a  joint 
maker  or  acceptor.***  And  a  more  formal  release  of  a  joint  debtor 
may  be  construed,  if  so  intended,  as  a  mere  covenant  not  to  sue.**^ 
So,  a  covenant  made  by  one  joint  holder  not  to  sue  on  a  bill  will  not 
be  a  release  of  the  rights  of  the  others.*** 

Novution. 

§  1840.  An  agreement  for  novation  by  the  substitution  of  a  new 
debtor  or  the  note  of  another  party  is  a  release  of  the  original 
maker.* ••  So,  where  the  note  of  two  of  three  partners  is  taken  on 
their  assuming  the  debt  for  a  valid  consideration,  it  will  be  a  release 
of  the  third.**^  So,  where  the  holder  agrees  to  accept  the  liability 
of  one  of  two  joint  makers,  and  release  the  other.***  If  a  novation 
of  the  debt  is  intended,  it  must  be  proved.***    And  a  mere  promise 

3B8  Stevens  v.  Thacker,  Feake,  187. 

<B»Pabodie  v.  King,  12  Johns.  426. 

2  •<>  Ken  worthy  v.  Sawyer,  125  Mass.  2& 

361  Smith  V.  GrabUl.  15  Ind.  267. 

3es  Henderson  v.  Stobart,  5  Exch.  99. 

368  Byles,  Bills,  243;  Chit  Bills,  353;  Dean  T.  Newhall,  8  Term  B.  168;; 
Hutton  V.  Eyre,  6  Taunt  289. 

364Byles,  BUls,  243;  Chit  Bills,  353;  Solly  v.  Forbes,  2  Brod.  &  B.  38; 
WUUs  V.  De  Castro,  4  C.  B.  (N.  a)  216. 

366  Walmesley  v.  Cooper,  11  Adol.  &  £.  216.  3  Perry  ft  D.  149. 
366McClellan  ▼.  Bobe,  98  Ind.  298.    But  see  Kelso  t,  Ftomlng;  IM  Ind. 

180,  8  N.  E.  830. 

367  Rusk  V.  Gray,  83  Ind.  589. 

366  Lyon  V.  Aiken,  70  Iowa,  16,  29  N.  W.  78Bw 

369  CockrlU  V.  Johnson,  28  Ark.  193. 
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to  hold  the  maker  of  a  new  note  is  not  sufficient.*^*  Where  a  part- 
nership note  is  made  to  A.,  and  one  of  the  makers,  on  a  dissolution 
of  the  firm,  assumes  its  debts,  with  A.  as  security,  to  the  other  part- 
ner, and  afterwards  forms  a  partnership  with  A.  to  continue  the 
business,  it  will  not  be  a  release  of  the  firm  from  its  liability  on  its 
note  to  A.^^*  And  where  the  acceptor  of  a  bill  given  for  coal  pur- 
chased by  the  acceptor's  company  shows  that  the  business  of  the 
company,  and  the  coal  in  question,  were  turned  over  to  another  com- 
pany, which  agreed  to  pay  the  amount,  and  was  charged  by  the  seller 
with  it,  on  his  agreement  to  look  to  the  new  company,  and  not  to  the 
original  debtor,  it  will  be  a  sufficient  defense,  without  showing  that 
the  plaintiff  was  a  party  to  the  agreement*^* 

Surrender  of  Instroxnent.  . 

§1841.  If  the  bill  is  surrendered  by  the  holder  to  the  maker,  it 
is  a  sufficient  release.*^*  So,  if  the  first  part  is  returned  by  the  payee 
to  the  drawer  on  its  nonacceptance,  it  will  discharge  the  second  part, 
in  the  hands  of  a  holder  with  notice.^^*  Even  a  voluntary  surren- 
der of  a  bill  without  any  consideration  will  amount  to  a  release,  if 
there  is  no  fraud  or  mistake.^^*  So,  a  surrender  in  consideration 
merely  of  a  part  payment;*^*  or  of  a  new  note  for  a  smaller 
amount;  "''  or  by  way  of  gift,  without  any  consideration.*^* 

ato  Clark  v.  BUUngs,  59  Ind.  506. 

«Ti  GuUck  V.  Gullck,  16  N.  J.  Law,  ISa 

«72  Clay  V.  Turley,  27  Law  J.  Exch.  2. 

275  Cooke  V.  Darwin,  18  Beav.  60;  Sherman  v.  Sherman,  3  Ind.  337.  So, 
if  the  holder  agrees  to  take  off  the  surety's  name,  and  let  the  note  remain 
against  the  principal,  and  afterwards  receives  interest  for  several  years  from 
the  principal,  it  will  release  the  surety.  Taylor  v,  Lohman,  74  Ind.  418.  And 
a  retransfer  to  the  payee  will  discbarge  a  maker  who  signed  for  the  payee's 
accommodation.    Flagg  v.  Kirk,  20  D.  C.  335. 

274  Ingraham  v.  Gibbs,  2  Dall.  134. 

aT6  Larkln  v.  Hardenbrook,  90  N.  Y.  333.  But  a  cancellation  by  mistake 
will  not  discharge  a  note.    Steinhart  v.  Bank,  W  Cal.  362,  29  Pac.  717. 

276  Stewart  v.  Hidden,  13  Minn.  43  (Gil.  20).  So,  where  the  payee  tore 
off  one  maker's  name  on  receiving  a  partial  payment  from  him.  Silvers  v. 
Reynolds,  17  N.  J.  Law,  275. 

277  Draper  v.  HItt,  43  Vt.  439. 

ST 8  Young  V.  Power,  41  Miss.  197.    But  it  is  not  a  sufficient  plea  that  the 

(2581) 


§    1842  SATISFACTION,  RELEASE,  AND   SET-OFF.  (Ch.    46 

But  a  surrender  to  the  maker  for  a  limited  time,  and  for  a  cer- 
tain purpose,  without  any  intention  to  release  him,  will  not  be  a  re- 
lease.^ ^®  So,  the  surrender  of  a  note  to  one  maker,  on  an  agree- 
ment for  another  note,  to  be  executed  by  both,  will  not  discharge 
either  of  them.^^®  So,  if  a  note  is  surrendered  after  tender  aijd  re- 
fusal of  Confederate  currency,  a  receipt  from  the  maker,  in  which 
he  acknowledged  his  continued  liability,  and  promised  payment  in 
other  currency,  will  not  amount  to  a  release  of  the  note.^®^  So,  if  the 
surrender  of  the  instrument  is  obtained  by  fraudulently  concealing 
that  the  note  given  in  renewal  was  a  forgery;  ^^^  or  if  it  was  made  in 
fraud  of  creditors,^®^  or  on  receipt  of  other  invalid  securities,^®* 

The  cancellation  or  destruction  of  a  bill  by  the  holder,  and  with 
design,  is  a  release.  But  if  the  holder  tells  his  wife  to  burn  a  note, 
and  she  fails  to  do  so,  the  maker  will  not  be  discharged.^ ^'^  So,  if 
the  first  indorser  erases  subsequent  or  secondary  indorsements  which 
are  merely  collateral,  he  will  not  discharge  the  maker  thereby.^'^ 

Kelease  of  Execution. 

§  1842.  Mere  waiver  of  an  execution  against  one  party  to  a  bill 
will  not  discharge  other  or  subsequent  parties.^®^    But  if  the  holder 

deceased  holder  "gave  the  note  to  the  maker,  and  made  arrangements  to  have 
it  delivered  up  to  him,"  if  it  was  not  done.  Henderson  v.  Henderson.  21 
Mo.  379.  But  It  is  sufficient  if  the  payee,  in  her  last  sickness,  gave  the  note 
to  her  sister  for  the  maker,  saying  that  the  maker  had  boarded  her,  etc.,  al- 
though the  sister  neglected  to  surrender  it  to  the  maker.  Edwards  v.  Camp- 
beU,  23  Barb.  423. 

279  Garlock  v.  Geortner,  7  Wend.  19& 

280  Smith  V.  Awbrey,  19  Ala.  63. 

281  Lewis  V.  Davisson,  29  Grat.  216. 

2  82  Goodrich  v.  Tracy,  43  Vt.  319.    Even  against  a  surety  who  was  misled, 
like  the  holder,  by  the  fraud.    Lovinger  v.  Book,  81  lud.  354. 
283  Maine  Mutual  Marine  Ins.  Co.  v.  Pickering,  66  Me.  130. 
28*  Deyo  V.  Otoe  Co.,  37  Fed.  246. 

285  In  re  Campbell's  Estate,  7  Pa.  St.  100. 

286  Morris  v.  Cude,  57  Tex.  337. 

287Byles,  Bills,  240;  Chit  Bills,  611;  Pole  v.  Ford,  2  Chit.  125.  Bnt  see 
remarks  of  Lord  Eldon  In  Mayhew  v.  Crickett,  2  Swan.  190.  And  In  Ten- 
nessee it  is  provided  by  statute  that  a  stay  of  execution  against  the  principal 
discharges  the  indorser  or  surety,  if  given  without  his  consent.  Shannon's 
Code,   §  3522. 
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releases  a  levy  against  the  maker's  property,  which  is  suflficient  to 
satisfy  the  note,  it  will  discharge  the  accommodation  indorser.'^®* 
And  if  a  judgment  againsl  the  maker  is  set  aside  by  agreement  be- 
tween the  maker  and  holder,  it  will  discharge  the  indorser  only  to 
the  extent  of  the  levy  actually  released.'*®  If  property  attached 
by  the  holder  is  released  to  an  intervening  claimant,  it  will  dis- 
charge an  indorser,  where  the  claim  was  made  by  collusion,  and 
might  have  been  defeated.***^  But  where  the  holder  of  a  note  dis- 
charges the  principal  debtor  from  a  ca.  sa.,  with  the  consent  of  the 
guarantor,  the  latter  will  not  be  discharged.^  •^ 

Belease  Includes  What. 

§  1843.  Where  the  holder  gives  a  sealed  release  of  all  debts,  it 
cannot  be  shown  by  parol  that  it  was  not  intended  to  include  a 
bill.*'*  The  release  of  a  bill  or  note  discharges  all  collateral  se- 
curity.^®' And  an  agreement  not  to  sue  except  on  future  contracts 
will  include  a  note  which  was  indorsed  before,  but  not  taken  up  by 
the  plaintiff  until  afterwards.'®*  Where  one  guaranties  a  note  of 
B,  &  (Do.,  and  gives  the  payee  an  indemnity  bond  against  all  debts 
of  B.,  and  the  bond  is  afterwards  released  by  the  payee,  the  release 
will  not  include  the  note  of  B.  &  Co.,  although  it  was  given  in  part 
for  a  debt  of  B.  which  was  covered  by  the  bond.^®'  And  where  the 
holder  of  a  bill  gives  a  release  in  general  terms,  it  will  not  include 
another  bill  of  the  same  debtor,  indorsed  by  the  releasor,  and  held 
by  a  third  party.'®* 

In  like  manner,  the  release  of  a  stockholder  of  the  corporation 

28  8  Priest  V.  Watson,  75  Mo.  310. 

28  9  The  burden  of  showing  the  extent  being  ui>on  the  holder.  Pease  v. 
Tilt,  9  Daly  (N.  Y.)  229. 

290  Twiggs  V.  Bank  (S.  G.)  2  S.  E.  396. 

a»i  Terrell  v.  Smith,  8  Conn.  426. 

2* a  Pierson  v.  Hooker,  3  Johns.  (N.  Y.)  68. 

2»3  Byles,  BiUs,  244;  Cowper  v.  Green,  7  Mees.  &  W.  683.  But  an  extension 
which  releases  an  Indorser  wIU  not  discharge  him  from  a  second  note  secured 
by  same  collateral.    Hopkins  v.  Gray,  51  Iowa,  340,  1  N.  W.  637. 

294  Cuyler  v.  Cuyler,  2  Johns.  (N.  Y.)  186. 

«•»  Davis  Sewing-Mach.  CJo.  v.  Buckles,  89  111.  237. 

2««  Harrhy  v.  Wall,  2  Starkie,  195,  1  Bai-n.  &  Aid.  103.  So,  In  a  release  of 
••all  debta."    Nichols  v.  Tracy,  1  Sandf.  (N.  Y.)  278.    And  see  §  639,  supra 
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(which  made  the  note),  aa  i/ndorser^  will  not  discharge  him  from  his 
statutory  liability  c^  stockholder.*^  Neither  will  a  release  by  an 
indorser,  stipulating  "not  to  take  advantage  of  the  statute  by  which 
indorsers  are  released  from  liability  after  the  first  court,"  release 
the  holder  from  laches  in  not  suing  the  maker  for  three  years,  and  un- 
til he  had  become  insolvent.* •*  Where  the  president  of  a  bank  in- 
dorses a  bill  in  its  name,  in  excess  of  the  statutory  limit  of  amount, 
he  will  not  be  discharged  from  liability  for  the  consideration  by  tlje 
release  of  a  prior  accommodation  indorser,  with  the  consent  of  the 
bank."» 

Kelease — ^By  Whom  Given. 

§  1844.  A  release  by  any  party  will  be  good  between  the  parties 
to  it,  although  the  releasor  is  not  at  the  time  the  holder.*®*^  But, 
to  affect  other  parties,  the  release  must  be  by  the  holder.*®^  A 
guardian  has  no  power  to  release  a  note  made  to  him,  as  such,  and 
take  new  and  worthless  securities  for  it.**^*  But  an  agent,  taking 
a  note  and  holding  it  for  his  principal,  may  release  the  maker,  and 
the  principal  will  be  estopped  from  denying  his  authority  to  do  so.'**' 
On  the  other  hand,  a  mere  collecting  agent  in  possession  of  a  note 
cannot  question  the  owner's  right  to  release  him,*** 

If  the  payee  of  a  note  secured  by  mortgage  releases  the  mortgage 
after  transferring  the  note,  the  indorsee  of  the  note  will  not  be  bound 
by  such  release.*  •*    And,  even  where  a  collateral  mortgage  is  given 

207  First  Nat  Bank  of  Barre  v.  Hingham  Mfg.  Co.,  127  Mass.  563. 

2»8  Foster  v.  Stafford,  14  Ala.  714. 

2»»  Brannln  v.  Loving,  82  Ky.  370. 

soo  Byles,  BiUs,  242;  Chit.  Bills,  352;  Scott  v.  Lifford,  1  Camp.  246,  9  Bast, 
347. 

801  E.  g.  an  accommodation  Indorser  setting  up  the  release  of  a  prior  party. 
Armstrong  v.  Lewis,  61  Ga.  680. 

302  Smith  V.  DIbreU,  31  Tex.  239. 

«o8  West  Boylston  Mfg.  Co.  v.  Searle,  15  Pick  (Mass.)  225.  Bnt  an  attorney 
has  no  power  to  covenant  not  to  sue,  If  collateral  received  prove  sufficient 
Bradford  v.  Arnold,  33  Tex.  412.  And  see  §  369,  supra,  as  to  the  authority  of 
a  corporate  officer. 

«04  Flanagan  v.  Brown,  70  Cal.  254,  11  Pac.  706. 

30  6  Keohane  v.  Smith,  97  111.  156;  McCracken  v.  Insurance  Co.,  43  Md.  471: 
Dewing  v.  Crueger,  7  Wash.  590,  35  Pac.  393.  Although  the  releasor  sup- 
posed the  notes  bad  been  paid.    Martlndale  v.  Burch,  57  Iowa,  281,  10  N.  W. 
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to  indemnify  an  accommodation  indorser,  it  has  been  held  \o  inure 
in  equity  to  the  benefit  of  the  holder,  so  that  it  cannot  be  released  by 
the  indorser.'®*  But  if  a  mortgage  secures  several  notes,  and  one  of 
them  is  transferred  by  the  payee  to  A.,  and  the  mortgage  is  afterwards 
released  by  the  payee,  without  A/s  knowledge,  and  the  property  sold 
to  a  purchaser  without  notice,  A.  will  be  estopped  from  denying  the 
release,  after  allowing  the  mortgagee  to  retain  legal  title  and  control 
of  the  mortgage.'®*^ 

If  a  note  is  made  to  a  partnership,  A.  &  B.,  and  A.  agrees  with  the 
maker  to  take  up  the  note  on  a  sale  of  lumber  by  the  maker  to  the 
firm,  it  will  not  amount  to  a  release  of  the  maker  by  the  firm.*®* 
And  a  member  of  an  insolvent  firm  cannot  credit  his  individual  in- 
debtedness to  the  maker,  on  a  note  held  by  the  firm,  as  against  the 
creditors  of  the  firm.*®"  Where  a  note  is  transferred,  however,  be- 
fore its  maturity,  fraudulently,  to  avoid  a  defense,  the  payee  will  be 
bound  by  a  release  executed  by  his  indorsee.'^® 

§  1845.  It  is  no  defense  to  an  action,  brought  by  the  holder  of  a 
check,  that  a  settlement  had  been  made  between  the  drawee  and  the 
bankrupt  drawer.'*^  And,  in  general,  a  release  made  by  an  indorser 
will  not  bind  his  indorsee.'*^  So,  a  release  by  the  payee  of  a  nonne- 
gotiable  duebill  or  draft  will  not  (as  against  his  assignee)  discharge  the 
maker,  if  he  has  notice  of  the  transfer.*^*  In  like  manner,  the  pledgee 
of  a  note  will  not  be  bound  by  a  release  by  the  pledgor  to  the  maker, 

070.  Unless  the  mortgage  was  made  only  for  his  personal  indemnity.  Hart- 
ford &  N.  Y,  Transp.  Co.  v.  First  Nat  Bank  of  Hartford,  46  Conn.  569. 

S06  Dick  V.  Mawry,  9  Smedes  &  M.  (Miss.)  448. 

»07  swartz  v.  Leist.  13  Ohio  St.  419. 

808  I^wls  V.  Westover,  29  Mich.  14.  See,  too,  Webber  v.  Alderman,  102 
Mich.  638,  61  N.  W.  57. 

«o»  Mayer  v.  Garber,  53  Iowa,  689,  6  N.  W.  63. 

810  Atkinson  v.  Runnells,  60  Me.  440. 

81 X  State  Sav.  Ass*n  v.  Boatmen's  Sav.  Bank,  11  Mo.  App.  292. 

812  Butler  V.  Chapln,  28  lU.  *230.  Especially  after  notice  to  the  maker  of 
the  transfer,  Russel  v.  Comwell,  2  Root  (Conn.)  122.  And  although  the  latter 
did  not  take  up  the  note  until  afterwards.  Brown  v.  Williams,  4  Wend.  (N. 
Y.)  860.  And  by  statute  such  release  is  of  no  effect  as  against  the  owner  in 
DELAWARE  (Rev.  Code,  c.  68,  §  8). 

318  Kimball  v.  Huntington,  10  Wend.  (N.  Y.)  675.  And  the  good  faith  of 
such  release  is  a  question  for  the  Jury.    Stevens  v.  Parker,  3  Allen  (Mass.)  256. 
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where  the  maker  has  notice  of  the  pledge.'^*  And  if  the  maker  of  a 
note  pa^'S  part  of  the  amount  to  his  indorsee,  on  his  agreement  not 
to  bring  suit  against  him  for  the  balance,  and  a  judgment  is  after- 
wards obtained,  and  levy  made  by  the  indorsee  against  the  indorser, 
and  subsequently  assigned  to  a  third  party,  who  agreed  to  obtain  a 
discharge  for  the  maker,  it  will  not  prevent  the  indorser  from  recover- 
ing against  the  maker  the  amount  paid  by  him  on  such  judgment.*^*^ 
And  if  the  holder  discharges  the  acceptor  from  a  ca.  sa.,  the  release 
cannot  be  set  up  against  the  purchaser,  who  took  the  bill  after  ma- 
turity, from  an  indorser  who  took  it  up  before  the  release  was 
given.' ^* 

Belease  to  Prior  Party. 

§  1846.  A  release  given  to  the  drawee  before  he  has  accepted  the 
bill,  or  incurred  any  liability,  is  of  no  effect.'^^  So,  the  release  of  an 
insolvent  maker  before  maturity  will  not  discharge  either  the  maker 
or  indorser  from  his  contingent  liability  to  a  bona  fide  purchaser 
who  holds  the  note  at  maturity.*"  If  the  holder  releases  the  maker, 
he  will  thereby  discharge  an  intermediate  accommodation  indorser.^  ^"^ 
But  his  release  of  the  maker's  real  property  from  execution  will  not 
be  an  absolute  discharge  of  an  accommodation  indorser.'*®  And  a 
release  given  to  the  maker  without  any  consideration  is  of  no  effect, 
and  will  not  discharge  the  indorser.'*^  A  valid  release  to  an  indorser 
releases  subsequent  indorsers,'^*  but  not  prior  parties.'**    And  even 

31*  Wheeler  v.  Wheeler,  0  Cow.  (N.  Y.)  34. 

315  Nichols  V.  Holt,*  9  Gray  (Mass.)  202. 

81  •Woodward  v.  Pell,  L.  R.  4  Q.  B.  55. 

»i7Byles,  BiUs,  243;  Chit.  Bills,  351;  Drage  v.  Netter,  1  Ld.  Raym.  65; 
Hartley  v.  Manton,  5  Q.  B.  247.  But  release  of  acceptor  discbarges  drawer. 
First  Nat.  Bank  v.  Day,  64  Iowa,  118,  19  N.  W.  882. 

•18  Keeler  v.  Bar  tine,  12  Wend.  (N.  Y.)  110. 

819  In  re  Wilder,  3  Fed.  859.    And  see  §  769,  supra. 

820  Dunn  v.  Parsons,  40  Hun  (N.  Y.)  77.  And  the  release  from  execution  of 
the  bankrupt  maker,  as  a  fraudulent  preference  under  the  statute,  will  not 
release  the  indorser,  although  it  bars  the  holder's  proof  of  claim  against  the 
maker.     Streeter  v.  Bank,  147  U.  S.  37,  13  Sup.  Ct.  236. 

821  Crawford  v.  MUlspaugh,  13  Johns.  (N,  Y.)  87;  Hutchins  v.  Nichols,  10 
Gush.  (Mass.)  299. 

822  Newcomb  v.  Raynor,  21  Wend.  (N.  Y.)  108;  Brewer  v.  Boynton,  71 
Mich.  254,  39  N.  W.  49. 

828  Bank  of  Kentucky  v.  Floyd,  4  Mete  (Ky.)  159. 
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a  release  to  the  payee  and  indorser,  for  whose  accommodation  the 
note  was  made,  will  not  discharge  the  maker,  if  his  accommodation 
character  is  not  known  to  the  holder.'^* 

§  1847.    If  collateral  is  surrendered  to  the  principal  debtor 

without  the  knowledge  of  his  surety  (the  accommodation  maker),  the 
latter  will  be  discharged  pro  tanto,  if  the  real  relation  of  the  party  is 
known  to  the  releasor.*^"  So,  the  drawer  of  a  bill  will  be  discharged  by 
a  release  of  the  acceptor.*^*  But  an  acceptor  will  not  be  discharged 
by  a  release  to  the  drawer,  although  he  has  overestimated  the  value 
of  the  consignment  on  the  strength  of  which  he  accepted  the  bill.'^^ 
An  accommodation  acceptor  will  be  discharged,  however,  if  the  holder 
knowingly  receives  another  bill  from  the  drawer,  and  agrees  not  to 
sue  on  the  original  bOl,  if  the  latter  is  paid.'^®  But  a  release  of  the 
drawer  will  not  discharge  subsequent  parties,  if  it  contains  an  express 
reservation  of  all  other  rights  of  the  holder.^^* 

Release  to  Joiiit  Debtor. 

§  1848.  A  release  to  one  joint  maker,*'*®  or  even  to  one  joint  and 
several  drawer  or  maker,  in  general,  releases  all.'*^    And  where  a 

«24  Carstalrs  v.  RoUeston,  5  Taunt  551,  1  Marsh.  C.  P.  207;  First  Nat.  Bank 
of  Auburn  v.  MarshaU,  73  Me.  79.  But  see.  contra,  where  his  character  is 
known,  Flour  City  Nat  Bank  of  Rochester  v.  McKay,  86  Hun,  15,  33  N..  Y. 
Supp.  365. 

32 s  Guild  Y.  Butler,  127  Mass.  386,  although  the  contrary  was  held  in  a 
former  trial,  on  proof  that  the  holder's  knowledge  of  the  release  of  the  parties 
was  obtained  before  the  release,  but  after  he  purchased  the  note.  Id.,  122 
Mass.  4d8.  As  to  the  effect  on  a  surety  of  the  release  of  his  principal,  see 
§  940  et  seq.,  supra. 

326  Unless  the  bill  was  drawn  without  funds.  Sargent  t.  Appleton,  6  Mass. 
85.  Notwithstanding  an  express  reservation  of  the  drawer's  Uen  on  certain 
property  of  the  acceptor.  First  Nat.  Bank  of  Decorah  v.  Day,  61  Iowa,  118, 
19  N.  W.  882. 

327  Fajmers'  &  Mechanics*  Bank  v.  Rathbone,  26  Vt  19. 

32  8  Overend,  Gumey  &  Co.  v.  Oriental  Financial  Corp.,  L.  R.  7  H.  L.  348. 

329  Muir  V.  Crawford,  L.  R.  2  H.  L.  Sc.  456;  Stewart  v.  Eden,  2  Caines 
(N.  Y.)  121;  First  Nat  Bank  of  Auburn  y.  Marshall,  73  Me.  79.  And  see  § 
770,  supra. 

880  Maslin's  Ex'rs  v.  Hiett,  37  W.  Va.  15,  16  S.  E.  437.  But  not  a  release 
to  an  infant  maker  after  his  repudiation  of  the  contract  on  coming  of  age. 
Young  V.  Currier,  63  N.  H.  419. 

381  Byles,  BiUs,  243;   Chit  BiUs,  353;  Nicholson  v.  Revill,  4  Adol.  &  E.  675, 
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Joint  and  several  note  is  taken  in  payment  of  the  several  liabilities  of 
the  makers,  and  one  maker  is  afterwards  released,  it  will  revive  the 
original  liabilities  for  which  the  note  was  given.*'*  Bnt  a  release 
of  one  joint  maker  will  not  discharge  his  co-maker  from  a  several 
mortjniise  and  covenant  made  by  him  aa  collateraL**'  The  release  of 
a  snrt^ty  will  discharge  his  co-surety.*** 

Hut  the  effect  of  releasing  a  joint  debtor  may  be  restricted  by  the 
bill  it5H*lf ;  **•  or  by  a  recital  or  reservation  in  the  release.***  A 
toruMl  release  cannot^  however,  be  defeated  by  a  verbal  agreement 
of  diiTen*nt  purport,***  And  the  release  of  one  joint  maker,  on  his 
l^^iu);  (uirt  of  a  note,  has  been  ht-ld  to  be  without  consideration, 
a»Hl  of  no  efftvt  as  a  dis^^hanre  of  his  co-maker.***  So,  an  agree- 
uun\t,  in  ct^usi^K^ratiim  of  i^rt  i^ynient.  that  the  holder  shonld  not 
s^ue  one  of  the  makers,  but  should  sue  the  others  for  the  joint  debt 
of  alK*'*  Awd  if  the  holder  rt-U^^*^  im  infant  joint  maker,  after  he 
Uiid  aln>a\\y  di$aftin\H'd  the  ixnitmot,  it  will  not  discharge  his  co- 

tn  Venu\Mit,  the  js^tatutt^  pr\^vide«i  ex^YVsslT  for  a  release  of  one 
>Mut  uwit'T  ^ithvmt  dis^har^*  of  the  otber.**^  And,  in  Vu^inia, 
thi^  i^  the  cas^^s  exw^^t  th^i  the  o:ber  debtors  are  released  to  the 
e\;tHit  of  th<^  5sJvArt*  of  the  i^Ar^^  rtlt ji^>L***     In  l>enneiDoe<u  snch  re- 

^  \*v  vt  M  V.C.  Kx^jin*  T.  K^e-r^v^^^.  i  K^y  Jc  J,  1T4:  CnvfarA  r.  Bob- 
*:  ^  S  \V  ;feN  U,v>?:rju*  t.  Kv>:w.  1«  v\^.v  :?vX  3$  P*p.  SISl  Bot  see. 
xN-^-^TTj^  nr*,*.;v>5  T.  IX^xK^  5^  V*-.  4St  iT  JL:1  4.""!.    Si^  vb««  tbe  aote  Is 

•  'V  '-c  X    U..'v^M  .%  4  \  *    V  4t  ^  <r^.    $Lir-i»  T.  ^.'^LXicm.  S  Bus. 
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lease  is  made  a  question  of  intention,  and  it  mast  appear  that  the 
other  parties  consented,  and  agreed  to  be  liable  for  the  whole  debt.*^* 


Set-Off— Unliquidated  Damages. 

§  1849.  In  general,  only  ascertained  money  demands  can  be  used 
by  the  defendant  as  a  set-oflf.***  If  the  set-oflf  proved  exceeds  the 
plaintiff's  demand,  judgment  may  be  rendered  for  the  excess  in  the 
defendant's  favor,  where  it  would  be  recoverable  in  an  action  be- 
tween the  same  parties.'*'  But  unliquidated  damages,  although 
arising  ex  contractu,  cannot  be  set  off.'*'  So,  a  fortiori,  damages 
recoverable  in  an  action  of  tort,  such  as  trespass  or  trover;'*^  or 
resulting  from  the  plaintiffs  negligence.'*'  But  unliquidated  dam- 
ages, arising  even  out  of  another  contract,  may  be  set  up  in  equity, 

s^s  Richardson  v.  McLemore,  5  Baxt.  586. 

s4«ByIefl,  BUls,  367;  2  Pars.  Notes  &  B.  605;  Collins  v.  Collins,  2  Bw> 
rows,  820;  Lee  v.  Lester,  7  O.  B.  1008.  For  American  statutes  as  to  set-off 
see  1 1882,  Infra. 

8« ft  Chit.  Bills,  681;  Tuck  v.  Tuck,  5  Mees.  &  W.  109;  Moore  v.  Bntlln,  7 
Adol.  &  E.  595,  2  Nev.  &  P.  436.  This  Is  now  regulated  by  statute  In  most  of 
the  states. 

8««  Lorlng  V.  Otis,  7  Oray  (Mass.)  568;  Pitts  v.  Holmes,  10  Cush.  (Mass.) 
92;  Blahan  v.  Boss,  18  Mo.  121;  Pratt  v.  Menkens,  Id.  158;  Smith  v.  Smith, 
1  Ind.  476;  West  v.  Hayes,  104  Ind.  251,  8  N.  B.  932;  McSmlthee  v.  Feam- 
ster,  4  W.  Va.  678;  BoUnger  v.  Gordon,  11  Humph.  (Tenn.)  61;  Moore  v.  Weir, 
3  Sneed  (Tenn.)  46;  McCord  v.  Williams,  2  Ala.  71.  But  see,  contra,  Phll- 
Ups  V.  Lawrence,  6  Watts  A  S.  (Pa.)  150;  Kaskaskia  Bridge  0>.  v.  Shannon, 
6  lU.  15. 

S4T  Schwelser  v.  Weiber,  6  Rich.  Law,  159;  Central  Ohio  R.  Co.  v.  Thomp- 
son, 2  Bond,  296,  Fed.  Cas.  No.  2,560;  Griffin  v.  Lawton,  54  Ga.  104;  Clause 
T.  Press  Co.,  118  Bl.  612,  9  N.  E.  201;  Blue  v.  Bank,  145  Ind.  518,  43  N.  B. 
655;  First  Nat.  Bank  of  Arkansas  City  v.  Hasle,  57  Kan.  754,  48  Pac.  22; 
Riddle  V.  McKlnney,  67  Tex.  29,  2  S.  W.  748.  But  damages  for  the  con- 
version by  the  plalntlff  of  the  note  sued  upon  may  be  set  off.  Gunn's  Adm'r 
V.  Todd,  21  Mo.  803.  And,  In  a  suit  for  penalties  under  the  usury  provision 
of  the  National  Bank  Act,  the  defendant  may  set  off  exchange,  expenses,  and 
other  debts.  Barrett  v.  Bank,  20  Cent  Law  J.  133.  In  an  action  for  the  con- 
version of  a  note,  however,  an  account  cannot  be  set  off.  Keaggy  v.  Hlte, 
12  111.  99. 

S48  Either  In  presenting  the  bUI,  Harrison  v.  Wortham,  8  Leigh  (Va.)  2S6; 
or  preserving  the  collateral  deposited,  Wlnthrop  Sav.  Bank  v.  Jackson,  67  Me. 
570;  or  insuring  the  premises  mortgaged  as  collateral,  according  to  agreement, 
Brighton  Five  Cents  Sav.  Bank  v.  Sawyer,  132  Mass.  185;  or  in  another  mat- 
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where  the  claim  set  off  was  acquired  before  notice  of  transfer  of 
the  bill."* 

In  like  manner,  damages  arising  out  of  the  contract,  by  way  of 
failure  of  consideration  of  the  note,  may  be  set  off  or  recouped.*'* 
If,  however,  a  note  is  given  for  the  purchase  of  a  machine,  the  breach 
of  a  subsequent  promise  by  the  agent  to  repair  it  cannot  be  set  ofiP.*'* 
So,  a  note  given  for  a  loss  on  an  insurance  policy  cannot  be  set  off 
against  the  premium  in  the  hands  of  an  indorsee.'*^'  A  bill  for 
services  by  the  defendant  to  the  plaintiff  may,  however,  be  set  off;  '*' 
or  an  open  account  in  favor  of  a  third  party,  transferred  to  the 
defendant.***  So,  an  agreement,  for  valid  consideration,  to  i>ay  the 
debt  of  a  third  party  to  the  defendant,  may  be  set  off.'"*  So,  a  call 
by  the  maker  of  a  corporation  note,  for  the  payment  of  an  assess- 
ment on  stock  held  by  the  payee.*  *•  But  a  bank  cannot  set  up  di- 
vidends accrued  on  bank  stock  of  an  insolvent  and  deceased  stock- 
holder, against  his  indorsement  held  by  the  bank.**^ 

ter  hi  which  he  acted  as  agent  for  the  defendant,  Brake  ▼.  Corning,  19  Mo. 
125. 

»*•  Wray  v.  Fumlss,  27  Ala.  471. 

860  Stacy  V.  Kemp,  97  Mass.  166;  Hill  v.  Sonthwick,  9  R.  I.  299;  Hnbler 
V.  Tamney,  5  Watts  (Pa.)  61.  So,  for  negligence  in  shipment  of  goods,  the 
note  being-  for  advances  made  on  them.  Foster  v.  Bush,  104  Ala.  662,  16 
South.  625.  So,  for  breach  of  agreement  to  allow  the  wood,  for  which  the 
note  was  given,  to  be  made  into  charcoal  on  the  vendor's  land.  Harman  v. 
Bannon,  71  Md.  424,  18  Atl.  862.  So,  as  to  good  will  of  a  business,  for  which 
the  note  was  given*  Snow  v.  Holmes,  71  Gal.  142,  11  Pac.  856.  But  not  to 
correct  a  bote  given  in  a  partnership  settlement  on  account  of  property  mis- 
appropriated by  one  partner,  which  he  promised  to  pay  for.  Johnson  y.  Wil- 
son, 54  lU.  419. 

«6i  Buntain  v.  Button,  21  111.  190. 

»B2  Union  Ins.  Co.  v.  Greenleaf,  64  Me.  123. 

«5»  Harrison  v.  Turner,  10  Q.  B.  482;  Briggs  v.  Moore,  14  Ala.  433;  Hub- 
bard V.  Fisher,  25  Vt  539. 

ss«  Ashby  v.  Garr,  40  Miss.  64.  But  an  account  held  by  the  defendant  may 
be  confined  by  the  plaintiff  as  a  set-off  to  his  account  against  the  defendant 
In  an  action  brought  by  him  on  the  note  only.  Blount  v.  Rick,  107  Ind.  238, 
5  N.  E.  898,  and  8  N.  E.  108. 

3B5  Although  the  defendant's  note  was  given  afterwards,  and  was  priiiia 
facie  a  settlement  of  previous  indebtedness.    Graves  v.  Shulman,  59  Ala.  406. 

866  Carralli  Claim,  4  Gh.  App.  174. 

857  Brent  v.  Bank,  2  Granch,  G.  0.  517,  Fed.  Gas.  No.  1,834. 
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Breach  of  Warranty — ^Fraud. 

§  1850.  Where  a  note  is  given  for  a  purchase  of  land  with  a  war- 
ranty deed,  money  paid  by  the  maker  to  clear  it  of  incumbrances  may 
be  recouped.''*  And  damages  arising  from  a  breach  of  warranty 
may  be  set  off  by  the  maker,  even  though  the  note  was  given  with 
knowledge  of  such  breach,  but  on  the  payee's  promise  to  remedy  the 
defect* '•  In  general,  the  maker  of  a  note  cannot  recoup  damages 
for  misrepresentation  as  to  the  quantity  or  quality  of  the  land 
sold.'**  But  if  several  notes  are  given  for  the  purchase  of  land  with 
a  warranty  deed,  a  prior  incumbrance  paid  off  by  the  maker  may  be 
set  off  against  the  last  note;  '*^  or  may  be  applied  pro  rata  against 
the  several  notes,  and  not  to  any  one  for  the  purpose  of  exonerating 
the  surety  on  that  one.'**  Where  goods  are  sold  with  a  warranty, 
a  breach  of  the  warranty,  with  or  without  fraud,  may  be  set  off  by 
the  purchaser  against  the  note.'"  But  an  accommodation  indorser 
cannot  set  up  such  breach  of  warranty  by  the  payee  to  the  maker,  the 
election  to  do  so  resting  with  his  principal."^ 

If  the  discount  of  a  note  for  the  maker  is  obtained  by  his  fraud, 

BBS  Davis  V.  Bean,  114  Mass.  358;  Packwood  v.  Grldley,  39  111.  388;  Holley 
V.  Tounge,  27  Ala.  208.  Provided  the  damages  can  be  assessed  by  simple 
computation.    Drew  v.  Towle,  27  N.  H.  412. 

»»»  Aultman  v.  Hefner,  67  Tex.  54. 

seo  Gordan  v.  Parmelee,  2  Allen  (Mass.)  212.  But  see  Pierce  v.  Tlersch, 
40  Ohio  St.  168. 

881  StUweU  V.  Chappell,  30  Ind.  72.  And  will  not  be  aUowed  as  set-off 
in  excess  of  the  particular  note  in  suit,  before  the  others  have  matured,  unless 
It  Is  shown  that  the  others  have  been  transferred.  Aultman  v.  Jett,  42  Wis. 
488;  Aultman  v.  Hetherlngton,  Id.  622.' 

s«2  Franklin  Bank  v.  Cooper,  36  Me.  221. 

»»«Wentworth  v.  Dows,  117  Mass.  15;  MiUs  v.  Rosenbaum,  103  Ind.  152, 
2  N.  B.  313;  Wheelock  v.  Berkeley,  138  111.  153,  27  N.  B.  942;  Rugland  v. 
Thompson,  48  Minn.  539,  51  N.  W.  604;  Phoenix  Iron-Works  Oo.  v.  Rhea  (Tenn. 
Ch.  App.)  38  S.  W.  1079;  Loring  v.  Morrison,  15  App.  Dlv.  498,  44  N.  Y.  Supp. 
526.  But,  to  the  effect  that  such  defense  is  failure  of  consideration,  and  not 
set-off,  see  Stockton  Savings  &  Loan  Soc.  v.  Gidlngs,  96  Cal.  84,  30  Pac.  1016. 

««*  Hlner  v.  Newton,  30  Wis.  WO.  EspeclaUy  at  the  suit  of  a  bona  flde 
purchaser  before  maturity.  Mabie  v.  Johnson,  8  Hun  (N.  Y.)  309.  Though 
equity  might  protect  a  surety  against  an  insolvent  principaL  Gillespie  v.  Tor^ 
ranee,  25  N.  Y.  306. 
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such  fraud  may  be  set  off  by  the  discounting  bank,  on  the  maker's 
implied  agreement,  against  subsequent  deposits.'*^  But  fraud  in 
the  transfer  of  a  sealed  bill  is  not,  in  general,  a  matter  of  set-ofl;  ••• 
nor  any  unliquidated  damages  arising  ex  delicto.*'^  But  where  a 
note  is  secured  by  chattel  mortgage,  and  the  property  is  afterwards 
sold  by  the  payee,  in  violation  of  his  agreement,  and  in  fraud  of  the 
maker,  the  maker  may  set  up  such  fraud  as  an  equitable  defense,  en> 
titling  him  to  redeem  the  property,  on  payment  of  the  amount  se- 
cured.**' 

Bill  or  Note  as  Set-Off. 

§  1851.  The  plaintiff's  own  note  may  be  set  off  in  an  action 
against  him  on  another  contract;  **^  but  not  if  the  consideration  of 
the  note  failed,  and  this  was  known  to  the  defendant  when  he  pur- 
chased it*^^  So,  he  cannot  set  up  a  bill  or  note,  which  has  been 
transferred  to  him  conditionally,  to  be  used  as  a  set-off  and  ac- 
counted for,  or  to  be  returned  to  the  indorser.*^*  So,  he  cannot  set 
up  a  note  transferred  by  mere  delivery,  where  an  indorsement  would 
be  necessary  to  support  a  suit  on  it  in  his  own  name."'''  And,  even 
at  suit  of  a  purchaser  after  maturity,  the  maker^s  administrator  can- 

8«B  Andrews  v.  Bank,  26  N.  Y.  208. 

»«•  Dilts  V.  Trimmer,  3  N.  J.  Law,  961. 

86T  Puiliam  V,  Owen,  25  Ala.  492.  But  see  Cato  v.  PhUlps,  28  Tex.  101,  If 
the  tort  is  waived. 

••8  Boyd  V.  Beaudln,  54  Wis.  193,  11  N.  W.  521. 

8e»  Stettinus  v.  Myer,  4  Cranch,  C.  C,  349,  Fed.  Cas.  No.  13,386;  or  the 
payee's  note  given  in  exchange  for  the  note  In  suit,  Hice  v.  Grange,  131  N.  T. 
149,  30  N.  E.  46;  or  even  a  debt  represented  by  a  note  which  is  void  for 
duress,  BunaeU  v.  Butler,  23  Ck>nn.  66.  But,  under  the  Massachusetts  statute 
(Gen.  St  c.  63,  §  10)  providing  for  the  set-off  of  note,  the  certificate  of  deposit 
of  a  national  bank  Is  held  not  to  be  a  note,  and  not  to  be  subject  to  the  set- 
off of  a  note  of  the  payee  in  the  hands  of  the  bank.  Shute  v.  Bank,  136 
Mass.  487. 

8T0  Messmore  v.  Larson,  86  UL  268. 

871  Adams  v.  McGrew,  2  Ala.  675;  Atkins  v.  Knight,  46  Ala.  589;  McDade 
V.  Mead,  18  Ala.  214;  Proctor  v.  C!ole,  1<M  Ind.  373,  4  N.  B.  308.  But  see 
Moise  V.  Chapman,  24  Ga.  249. 

872  Ayres  v.  McCk>miel,  15  IlL  230;  Trow  v.  Braley,  56  Vt  660.  But  see, 
contra,  as  to  a  note,  Hlckerson  v.  McFaddIn,  1  Swan  (Tenn.)  268.  And  as  to 
a  sealed  biU  not  payable  to  order,  but  assigned  to  the  defendant  before  suit 
brought,  Sheppard  v.  Stites,  7  N.  J.  Law,  90. 
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not  set  up  a  note  transferred  to  the  maker  in  his  lifetime,  without  in- 
dorsement.'^* A  set-oflf  by  note  is  subject,  like  any  right  of  action, 
to  the  bar  of  the  statute  of  limitations;  '^*  or  it  may  be  barred  by 
such  laches  (e.  g.  in  presenting  it  to  an  administrator  for  allowance) 
as  would  defeat  a  recovery  upon  it.'*^'  So,  the  maker  of  a  note  can- 
not set  up,  against  the  holder,  a  check  held  by  him,  drawn  upon,  but 
not  accepted  by,  the  holder  of  the  note;'^*  although,  where  the 
drawee  of  a  check  is  liable  to  the  holder  without  acceptance,  the  con- 
trary would  no  doubt  be  held. 

liability  as  Surety — ^Indorser. 

§  1852.  An  open  guaranty  held  by  the  defendant  against  the 
plaintiff  is  not  a  subject  of  set-off,  at  common  law.^^^  So,  he  can- 
not set  off  the  plaintiff's  contingent  liability  to  him  as  a  surety.'^' 
But  the  liability  of  an  indorser  on  a  note  already  overdue  is  fixed, 
and  may  be  set  off;  •''•  although  it  is  otherwise  if  the  note  is  not 
yet  due,  and  the  liability  is  still  contingent.^*® 

Where  the  drawer  of  a  protested  bill  has  paid  the  statutory  dam- 
ages, he  cannot  use  such  payment  as  a  set-off  against  the  acceptor, 
in  an  action  brought  on  another  account,  such  damages  being  still 
unliquidated,  as  regards  the  liability  of  the  acceptor.'®^    But  where 

«T8  Stickney  v.  Clement,  7  Gray  (Mass.)  170. 

aT4  Lyon  v.  Petty,  65  Cal.  322,  4  Pac.  103;  Harwell  v.  Steel,  17  Ala.  372. 
And  the  set-oBP  may  be  barred,  and  the  note  (an  attested  note)  not  barred. 
Nason  v.  McCuUoch,  31  Me.  158. 

87  6  Lyon  V.  Petty,  65  Cal.  322,  4  Pac.  103. 

«T6  Case  V.  Henderson,  23  La.  Ann.  49;   Case  v.  Marchand,  Id.  60. 

377  Byles,  BiUs,  367;  Crawford  v.  Stirling,  4  Esp.  207;  Morley  v.  Inglis,  4 
Bing.  N.  C.  58,  5  Scott,  314.  So,  where  the  guarantor  became  insolvent  be- 
fore the  maturity  of  the  notes  which  were  guarantied.  Mechanics'  Bank  v. 
Stone  (Mich:)  74  N.  W.  204, 

978  Wood  V.  Steele,  65  Ala.  436;  Houghton  v.  Houghton,  37  Me.  72;  Hous- 
ton V.  Fellows,  27  Vt.  634;  Lamb  v.  Pannell,  28  W.  Va.  663.  But  an  accom- 
modation indorser  before  he  has  paid  the  note  of  the  insolvent  maker  may 
retain  as  security  the  maker's  funds  then  in  his  hands.  Citizens'  Bank  y. 
Kendrick,  92  Tenn.  437,  21  S.  W.  1070. 

S7*  Pease  v.  Turner,  3  How.  (Miss.)  375.  But  not  in  suit  against  an  insol- 
vent Indorser.    Walker  v.  Wigginton,  50  Ala.  579. 

»«o  HotchkiSB  V.  Roehm,  181  Pa.  St.  65,  37  Atl.  119. 

S81  Armstrong  v.  Brown,  1  Wash.  C.  C.  43»  Fed.  Cas.  No.  542. 
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§  1853  SATISFACTION,  RELEASE,  AND  SET-OFF.  (Ch.  46 

the  defendant  has  been  obliged,  as  acceptor,  to  pay  a  former  draft 
of  the  plaintiff  to  a  bona  fide  holder,  after  he  had  been  released  by 
the  plaintiff,  it  will  be  a  good  set-off.'" 

Payment  made  by  a  surety,  eren  after  the  principal's  insolvency, 
may  be  set  up  against  his  assignee.'**  So,  the  right  of  contribution 
among  joint -makers,  for  payment  by  one  maker,  against  the  as- 
signee of  a  co-maker.'** 

Bank  Notes— Set-Off. 

§  1853.  Where  suit  is  brought  by  a  bank  of  issue,  it  is  obliged 
to  receive  its  own  notes  in  payment,  and  such  notes  may  be  set  off 
against  it.'"  And  if  it  has  agreed,  on  taking  the  note  of  A.  for  its 
bank  bills,  to- redeem  its  bills  within  a  limited  time,  a  tender  of  the 
bills  within  such  time  is  a  good  defense  by  way  of  counterclaim,  and 
not  as  a  failure  of  consideration.'"  And  the  maker  of  a  bond  to  the 
bank  may  set  up,  against  a  purchaser  of  the  bond,  the  notes  of  the 
bank  held  by  the  maker  before  notice  to  him  of  the  transfer  of  the 
bond.'®^ 

The  bills  of  a  bank  may  be  set  up  against  a  note  held  by  it,  not- 
withstanding an  assignment  of  the  note  for  the  benefit  of  cred- 
itors.'" But,  in  Connecticut,  the  receiver  of  an  insolvent  bank  su- 
ing upon  a  note  has  been  held  not  to  be  subject  to  a  set-off  of  the 
notes  of  the  bank,  although  acquired  before  suit,  and  before  the  in- 
solvency of  the  bank.'" 

In  Georgia,  however,  under  the  statute,  the  notes  of  an  insolvent 
bank  are  available  as  a  set-off  in  an  action  brought  by  the  receiver, 
whether  obtained  before  or  after  the  insolvency,  or  before  or  after 
suit  brought,  and  under  whatever  agreement,  or  for  whatever  con- 

882  Cannon  v.  Campbell,  69  Ga.  263. 

883  Merwin  v.  Austin,  58  Conn.  22,  18  Atl.  1029.  As  to  set-off  of  .the  prin- 
efpal  debtor  pleaded  by  the  surety,  see  §  923,  supra. 

884  Chenault  v.  Bush,  84  Ky.  528,  2  S.  W.  160. 

885  Niagara  Bank  v.  Rosevelt,  9  Cow.  (N.  Y.)  409.  Although  not  payable 
at  a  particular  place,  and  without  any  previous  demand.  Bank  of  Niagara 
T.  MeCracken,  18  Johns.  (N.  Y.)  493;   Coxe  v.  Bank,  8  N.  J.  Law,  172. 

88«  Racine  Co.  Bank  v.  Keep,  13  Wis.  209. 

887  Northampton  Bank  v.  Balliet,  8  Watts  &  S.  (Pa.)  311. 

888  Blount  V.  Windley.  (58  N.  C.  1. 

889  Eastern  Bank  v.  Capron,  22  Conn.  G39. 
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sideration  obtained.  •••  But,  in  New  York,  the  notes  "of  a  bank  can- 
not be  set  up  in  an  action  by  the  receiver  upon  a  note  falling  ^ue 
after  his  appointment.'^^  So,  in  Bhode  Island,  if  the  bank  notes 
were  purchased  after  the  bank  became  insolvent,  at  a  considerable 
discount,  and  by  one  who  is  a  director  of  the  bank.'** 

Bank  Deposits— Set-Offl 

§  1854.  A  bank  has  a  banker's  lien  on  deposits  for  general  bal- 
ances, notwithstanding  the  insolvency  of  the  depositor.'®'  Thus, 
a  judgment  in  its  favor  on  a  note  made  by  the  depositor  may  be  set 
off  in  an  action  brought  to  recover  the  deposit.'®*  But  the  indorser 
of  a  check,  in  a  suit  brought  by  his  indorsee,  cannot  have  the  in- 
solvent drawer's  deposit  with  the  indorsee  set  off  in  his  favor.'** 
Where  a  bank  discounts  a  draft  for  the  drawer,  it  has  a  lien  on  the 
proceeds  in  its  hands  as  a  deposit,  even  against  an  assignee  of  the 
fund.'*'  But  it  has  been  held  that  it  cannot  apply  the  maker's  de- 
posit to  the  payment  of  a  note  which  became  due  after  his  insol- 
vency; '*^  nor  to  an  overdue  note  not  charged  up  until  after  a  check 
of  the  maker  had  been  presented  and  refused  payment.'*' 

If  the  bank  becomes  insolvent,  the  maker's  deposit  at  the  time  of 
such  insolvency  forms  a  good  set-off  against  a  note  then  held  by 
it  '**  or  its  pledgee.*®^    But  a  general  deposit  in  an  insolvent  sav- 

300  Moise  V.  Chapman,  24  Ga.  249. 

891  Haxtun  v.  Bishop,  3  Wend.  (N.  Y.)  13.    And  see  §  1404,  supra. 

392  Clarke  v.  Hawkins,  5  R.  I.  219. 

803  Davis  V,  Bowsher,  5  Term  R.  488. 

394  Marsh  v.  Bank,  34  Barb.  (N.  Y.)  298.  So,  the  note  of  a  maker  who 
dlos  insolvent  may  be  set  off  against  his  deposit  with  the  holder.  Ford's 
Adm'r  v.  Thornton,  3    Leigh  (Va.)  695. 

39  5  Union  Nat.  Bank  v.  Cannonburgh  Iron  Co.  (Pa.  Snp.)  6  Atl.  577,  23  Cent 
Law  J.  526.  But  see  People's  Bank  of  Wilkesbarre  v.  Legrand,  103  Pa.  St 
309. 

8  96  Robinson  v.  Howes,  20  N.  Y.  84. 

397  Homer  v.  Bank,  140  Mo.  225,  41  S.  W.  790;  Beckwlth  v.  Bank,  9  N.  Y. 
211.  But  see,  contra,  Cliite  v.  Warner,  8  App.  Div.  40,  40  N.  Y.  Supp.  392; 
O'Connor  v.  Brandt,  12  App.  Div.  596,  42  N.  Y.  Supp.  1079;  Stolze  v.  Bank, 
67  Minn.  172,  69  N.  W.  813;  Sweetser  v.  Bank  (Minn.)  71  N.  W.  934. 

398  Niblack  v.  Bank,  169  lU.  517,  48  N.  E.  438. 

890  Whether  It  became  due  before  the  insolvency,  Finnell  v.  Nesblt  16  B. 

400  In  re  Bank  of  Minnesota  (Minn.)  73  N.  W.  1096. 
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§   1855  SATISFACTION,  RELEASE,  AND   SET-OFF.  (Ch.  46 

ings  bank  is  not  available,  in  New  Hampshire,  as  a  set-off  against  a 
debt  due  by  the  depositor  to  the  bank.*®^ 

If  the  note  is  transferred  by  the  bank  after  it  has  become  insol- 
vent, it  is  still  subject  to  the  set-off  of  the  maker's  account.*^*  But, 
in  the  hands  of  the  bank,  the  note  is  only  subject  to  the  set-off  of 
an  account  acquired  by  the  defendant,  by  assignment  or  otherwise, 
before  the  insolvency  of  the  bank/^' 

Set-Off  Acquired  after  Suit. 

§  1855.  To  constitute  a  good  set-off,  it  must  appear  that  the  note 
or  other  instrument  was  held  by  the  defendant  before  the  plaintiff's 
suit  was  begun/^*  And  it  is  not  enough  if  he  acquired  it  on  the 
day  the  suit  was  begun,  although  before  actual  service  of  the 
writ.*®*  If,  however,  it  was  acquired  before  notice  of  the  commence- 
ment of  the  action,  and  before  the  insolvency  proceedings  against  the 
plaintiff,  it  has  been  held  to  be  sufficient,  in  an  action  by  his  assignee 
in  insolvency.*®'  On  the  other  hand,  a  sealed  note  which  was  ob- 
tained before,  but  not  transferred  by  assignment  until  after,  suit 
brought,  has  been  held  inadmissible,  although  the  assignment  was 
dated  back  prior  to  the  commencement  of  suit.*®^    And,  even  as 

Mon.  (Ky.)  351;  Penn  Bank  v.  Farmers'  Deposit  Nat.  Bank,  130  Pa.  St.  209, 
20  Atl.  150;  or  afterwards,  Jones  v.  Robinson,  26  Barb.  (N.  Y.)  310;  McCagg 
V.  Woodman,  28  111.  84;  Smith  V.  Spengler,  83  Mo.  408;  Sklles  v.  Houston,  110 
Pa.  St.  254,  2  Atl.  30.  But  the  set-off  may  be  excluded  by  special  agreement 
with  the  bank.  Clark  v.  Bank,  160  Mass.  26,  35  N.  E.  108. 
*oi  Cogswell  V.  Bank,  59  N.  H.  43. 

402  Merchants*  Exch.  Bank  v.  Fuldner,  92  Wis.  415,  66  N.  W.  691. 

403  Higgins  v.  Worthington,  90  Hun,  436,  35  N.  Y.  Supp.  815. 

*04  Jefferson  Co.  Bank  v.  Chapman,  19  Johns.  (N.  Y.)  322;  Hadley  v.  Wray. 
76  Ind.  476;.  Northern  Trust  Co.  v.  Hiltgen,  62  Minn.  361,  64  N.  W.  909;  Speers 
V.  Sterrett,  29  Pa.  St.  192.  Although  it  was  a  note  payable  to  A.  or  bearer. 
Godley  v.  Barnes,  13  Rich.  (S.  C.)  161.  But  see,  contra,  Gaines  v.  Salmon. 
16  Tex.  311.  As  to  set-offs  arising  before  and  after  transfer  of  note,  see  %  18S1, 
infra. 

*0B  Hardy  v.  Corlis,  21  N.  H.  356. 

406  Aldrich  v.  Campbell,  4  Gray  (Mass.)  284.  And  the  burden  Is  on  the 
defendant  to  show  that  he  held  the  set-off  before  the  plaintiff's  insolvency. 
Smith  V.  Mosby,  9  Heisk.  (Tenn.)  501;  Lanier  v.  Institution,  9  Heisk.  (Tenn.) 
506. 

407  Bishop  V.  Tucker,  4  Rich.  (S.  C.)  178. 
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against  the  purchaser  of  a  note  after  its  dishonor^  a  set-off  cannot 
be  used  which  arose  after  the  suit  began.*®*  In  equity,  however, 
it  has  been  held  that  the  individual  note  of  one  partner,  transferred 
to  the  firm  after  suit  was  begun,  might  be  used  as  a  set-off  against 
the  firm.*«» 

Set-Off  against  Bankrupts. 

§  1856.  Set-offs  are  now  allowed  by  statute,  both  in  England  and 
the  United  States^  against  the  estates  of  bankrupts.*^®  So,  the 
maker  of  a  note  may  set  off,  against  an  insolvent  holder,  debts  due 
to  him  from  such  holder.*^^  And  where  a  note  is  tra;nsferred  by  the 
payee  after  he  becomes  bankrupt,  a  debt  of  the  payee  to  one  surety 
may  be  set  off  in  an  action  brought  by  the  indorsee  against  both 
sureties.*^^  So,  the  surety  may  set  off  a  note  protested  before,  and 
paid  by  him  after,  the  principal  debtor^s  assignment  as  an  insol- 
vent.*^^ So,  bills  may  be  set  off,  although  purchased  after  the 
drawer's  insolvency.*^*  But  a  note,  purchased  after  maturity  and 
after  the  maker's  insolvency,  cannot  be  set  off  against  his  as- 
signee.*^°  And,  in  a  suit  by  the  receiver  of  an  insolvent  bank 
against  several  makers,  they  cannot  set  up  notes  made  by  the  bank 
and  another  party,  which  were  held  by  one  of  the  makers,  and  had 
not  become  due  at  the  time  the  receiver  was  appointed.*^* 

*o8  Wood  V.  Brush,  72  Cal.  224,  13  Pac.  627. 

*o»  HaU  V.  Kimball,  77  111.  162. 

410  Byles,  Bills,  366;  Green  v.  Farmer,  1  W.  Bl.  651,  4  Burrows,  2214.  And 
see  4  Anne,  c.  17.  So,  under  the  former  bankruptcy  act  in  the  United  States, 
except  as  to  claims  acquired  after  petition  filed  (14  Stat.  526,  §  20).  So, 
Bankruptcy  Act  U.  S.  1898,  §  68. 

*ii  Bernstein  v.  Coburn,  49  Neb.  734,  68  N.  W.  1021. 

*i2  Bank  of  MobUe  v.  Poelnitz,  61  Ala.  147. 

41 »  Morrow  v.  Bright,  20  Mo.  298.  But  see,  contra,  Nettles  v.  Huggins,  8 
Rich.  Law  (S.  C.)  273. 

*i*  McKinnon  v.  Armstrong,  2  App.  Cas.  531;  Colyer  v.  Craig,  11  B.  Mon. 
(Ky.)  73.    But  see  Oyster  v.  Short,  177  Pa.  St.  589,  35  Atl.  686. 

«iB  Johnson  v.  Bloodgood,  1  Johns.  Cas.  (N.  Y.)  51,  2  Caines,  303;  Anderson 
V.  Van  Alen,  12  Johns.  (N.  Y.)  343;  Northern  Trust  Co.  v.  HUtgen,  62  Minn. 
361,  64  N.  W.  909. 

«ie  Balch  v.  WUson,  25  Minn.  299. 
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Set-Off— Not  Matured. 

a 

§  1857.  A  bill  or  note  cannot  be  set  off  until  it  is  due;  *^^  nor 
unless  it  is  due  before  the  coinmenceinent  of  the  action.*^*  But 
where  suit  is  brought  in  equity  by  the  payee  of  a  note,  before  it  be- 
comes due,  upon  an  alleged  fraudulent  conspiracy  between  the  maker 
and  the  indorsee,  if  the  charge  of  fraud  fails,  and  the  note  becomes 
due  before  answer  is  filed  by  the  indorsee,  it  may  be  allowed  as  a  set- 
off in  the  decree.* ^*  The  burden  is  on  the  platntiff  to  show  that 
the  payee's  debt  offered  as  a  set-off  was  not  due  at  the  time  the  note 
was  transferred  to  the  plaintiff.**® 

Set-Off  agrainst  Other  Party. 

§  1858.  A  set-off  between  maker  and  indorser  is  no  ground  for 
airest  of  judgment  against  them  in  favor  of  an  indorsee.**^  On  the 
other  hand,  a  set-off  established  by  the  maker  inures  to  his  indorser, 
in  a  suit  against  them  both.*^* 

In  an  action  by  an  indorsee  against  the  acceptor,  the  latter  can- 
not set  off  a  debt  from  the  indorsee  to  the  drawer.*^*^  But  it  is  oth- 
erwise where  the  drawer  is  dead,  and  the  bill  was  accepted  for  his 

*i7  Citizens'  Sav.  Bank  t.  Vaughan  (Mich.)  73  N.  W.  143. 

4i8Byles,  Bills,  3G8;  Chit.  Bills,  451;  2  Pars.  Notes  &  B.  617;  Evans  v. 
Prosser,  3  Term  R.  186;  Braithwaite  v.  Coleman,  4  Nev.  &  M.  654;  Richards 
V.  James,  2  Exch.  471;  Gledstane's  Case,  1  Ch.  App.  538;  Spa  aiding  v.  Back- 
us, 122  Mass.  553;  McAlpin  v.  Wingard,  2  Rich.  Law  (S.  C.)  547.  Although  the 
holder  of  the  note,  and  acceptor  of  the  bill  offered  in  sot-off  to  it,  was  insol- 
vent. Lockwood  V.  Beckwith,  6  Mich.  1C8;  United  States  Trust  Co.  v.  Har- 
ris, 2  Bosw.  (N.  Y.)  75.  And  although  the  note  became  due  before  plea  filed. 
Deale  v.  Krofft,  4  Granch,  C.  C.  448,  Fed.  Cas.  No.  3,698.  As  to  maturity  of 
set-off  before  Insolvency,  see  §  1854,  supra. 

4i»  Griffin  v.  Chubb,  1(5  Tex.  219. 

420  Jervey  v.  Strauss,  11  Rich.  Law  (S.  C.)  376. 

421  Carriger  v.  Sicks,  73  Ind.  76. 

*22Wolf  V.  Michael,  21  Misc.  Rep.  86,  46  N.  T.  Supp.  991;  Queen  City 
Bank  v.  Brown,  75  Hun,  259,  26  N.  Y.  Supp.  1016. 

42S  Smith  V.  Adams,  14  La.  Ann.  409.  It  has  even  been  held  that  a  bank 
certifying  a  check  cannot  set  up  against  the  holder  a  debt  due  from  him  to 
it,  on  the  ground  that  he  brings  suit  practically  as  the  drawer's  agent 
Brown  v.  Leckle,  43  lU.  497. 
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accommodation.*^*  And,  in  general,  the  drawer  and  indorser  are 
sureties  for  the  acceptor,  and  can  set  off,  as  such,  another  acceptance 
of  the  plaintiff  held  by  their  acceptor  (as  the  acceptor  himself  might 
do).***  So,  the  surety  on  a  note  may  set  up  a  counterclaim  of  his 
principal.**'  And  this  is  true  of  one  joint  and  several  maker,  who  is 
known  to  the  payee  to  be  only  a  surety  for  the  other.**^ 

The  availability,  as  against  a  later  indorsee  or  holder,  of  a  set-off 
which  existed  against  an  earlier  holder  or  indorser,  will  be  consid- 
ered in  the  next  chapter. 

Set-Off  against  Agent. 

§  1859.  Where  a  note  payable  to  A.  or  bearer  is  sued  by  the 
bearer,  although  he  is  the  general  agent  of  A.,  a  set-off  against  A. 
will  not  be  allowed.**®  So,  where  a  draft  is  indorsed  for  collection, 
and  forwarded  by  a  collecting  bank  (which  afterwards  failed),  the 
balance  against  the  bank  cannot  be  set  off  by  the  collecting  agent 
against  the  draft.**®  But  where  a  bill  is  indorsed  in'  blank  to  a  bank, 
and  by  it  to  another  bank  "for  collection  and  credit,"  it  may  be  held 
by  the  latter,  and  applied  to  balances  against  the  first  bank,  allowed 
on  the  faith  of  an  express  agreement  between  the  banks  for  such 
credits.**®    But  the  balance  due  to  the  collecting  bank  from  an  in- 

< 24  Bowman  v.  Wright,  7  Biisb    (Ky.)  375. 

*2  8  AUen  V.  Kemble.  6  Moore,  P.  C.  314. 

-•a*  Slay  back  v.  Jones,  9  Ind.  470;  Lynch  v.  Bragg,  13  Ala.  773;  Loring  v. 
Morrison,  15  App.  Div.  498,  44  N.  Y.  Supp.  526;  Wyman  v.  Robbing,  51  Ohio 
St.  98,  37  N.  E.  264.  But  not  where  he  is  sued  alone  without  the  principal. 
Phoenix  Iron-Works  Co.  v.  Rhea  (Tenn.  Ch.  App.)  38  S.  W.  1079.  And  see 
Stockton  Savings  &  Loan  Soc.  v.  Giddings,  96  Cal.  84,  30  Pac.  1016,  where  he 
was  allowed  to  set  up  breach  of  warranty  of  goods  sold  to  the  principal, 
but  as  a  failure  of  consideration,  and  not  as  a  set-off.  Mahurin  y.  Pearson, 
8  N.  H.  539.    And  see  §  923,  supra. 

*2T  Bechervalse  v.  Lewis,  L.  R.  7  C.  P.  372.  And  see  Sefton  v.  Hargett,  113 
Ind.  592,  15  N.  B.  513. 

*28  Pettee  v.  Prout,  3  Gray  (Mass.)  502.  But  see,  contra,  as  against  a  col- 
lecting agent  of  a  Uote  payable  to  bearer,  Royce  v.  Barnes,  11  Mctc.  (Mass.) 
276. 

42»  Cecil  Bank  v.  Farmers*  Bank,  22  Md.  148;  Central  Railroad  &  Banking 
Co.  V.  First  Nat.  Bank,  73  Ga.  383.    And  see  §  726,  supra. 

480  Bank  of  Metropolis  v.  Bank  of  New  England,  1  How.  (U.  S.)  236;  Vickrey 
Y.  Association,  21  Fed.  773.    And  see  Wood  y.  Bank,  129  Mass.  358. 
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termediate  collecting  agent  is  not  rendered  admissible  as  a  set-off 
by  a  mere  usage  between  the  banks  to  credit  collections  on  account 
and  settle  such  balances  at  regular  intervals.***  So,  if  bills  are  re- 
mitted by  A.,  to  be  discounted  and  applied  to  a  particular  purpose, 
the  party  receiving  the  proceeds  cannot  set  off  a  debt  of  A.,  who  be- 
came bankrupt  before  they  were  received.*^^  If  a  note,  however,  is 
made  and  delivered  to  a  broker  "for  sale  or  advance,"  a  purchaser  ad- 
vancing the  amount  by  a  credit  given  to  the  broker  may  set  off  the 
amount  due  to  the  broker.*^' 

» 

Set-0£f  against  Trustee. 

§  1860.  A  note  held  by  the  defendant  as  trustee  cannot  be  set  off 
in  an  action  brought  against  him  individually.*'*  If  an  indorsee 
sues  as  trustee  for  the  drawer,  he  will  be  subject  to  any  set-off  avail- 
able against  the  drawer.*' "^  So,  it  has  been  held  that,  where  the 
claim  sued  upon  belongs  to  a  beneficial  owner  who  is  not  a  party, 
a  set-off  against  Tiim  is  a  good  defense.*'*  But,  in  an  action  on  a 
note  against  A.,  he  cannot  set  up  a  judgment  recovered  for  his  use 
in  the  name  of  B.,*'^  or  a  sealed  bill  made  to  B.,  as  "agent  of  the 
creditors  of  A."  *"  Where  A.  sues  on  an  account  for  the  use  of  B., 
the  defendant  may  set  off  a  note  of  A.,  acquired  by  him  before  notice 
of  the  assignment  to  B.,  the  burden  being  on  the  defendant  to  show 
when  he  obtained  the  note.*'* 

*«i  Hackett  v.  Reynolds,  114  Pa.  St.  328,  C  Atl.  689. 

*32  Buchanan  v.  Findlay,  9  Barn.  &  C.  738. 

*8  8  Carman  v.  Garrison,  13  Pa.  St.  158. 

*84  McDonald  v.  Harrison,  12  Mo.  447.  So,  a  fortiori,  If  he  holds  the  note 
merely  as  collecting  agent  for  the  plaintiff,  Lewis  v.  Sheaman,  28  Ind.  427; 
or  if  the  note  to  be  set  off  is  then  actually  in  the  plaintiff's  hands  as  pledgee, 
ReiUy  v.  Rucker,  16  Ind.  303.      ' 

*35Thoniton  v.  Maynard,  L.  R.  10  C.  P.  69G. 

43«  Farwell  v.  Tyler,  5  Iowa,  51^5.  So,  the  debt  of  a  lunatic  ward  may  be 
set  off  against  a  note  made  to  his  guardian  as  such.  Nickerson  y.  GilUam, 
29  Mo.  456. 

4  3T  Harrel  v.  Petty,  11  Rich.  Law  (S.  O.)  373. 

438  stryker  v.  Beekman,  8  N.  .T.  Law,  209. 

489  Smith  V.  Ewer,  22  Pa.  St.  116. 
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Set-Off  against  Administrator. 

§  1861.  Where  an  action  is  brought  by  an  executor  in  his  own 
name,  the  defendant  cannot  set  off  a  demand  which  existed  against 
the  testator  at  the  time  of  his  death.**®  So,  where  one  incurs  a  debt 
to  an  administrator  for  property  purchased  at  the  administrator's 
sale,  he  cannot  set  off  a  note  made  by  the  intestate;  **^  although  such 
setroff  has  been  allowed  in  some  states.***  And  if  a  legatee  gives 
his  note  to  an  executor  for  money  borrowed  of  the  estate,  it  will  be 
subject  to  a  set-off  of  an  amount  due  the  maker  from  the  estate,  as 
against  a  purchaser  after  maturity.**'  But  although  the  adrtiinis- 
trator  represents  the  maker's  interest  in  the  estate  to  be  worth  a 
given  sum,  and  he  purchases  land  and  gives  his  note  for  an  amount 
less  than  such  sum,  expecting  to  use  the  claim  as  a  set-off,  it  will 
not  be  admissible  as  such.***  So,  where  suit  is  brought  by  an  ad- 
ministrator for  the  balance  of  the  intestate's  bank  account,  a  note 
by  the  intestate  cannot  be  set  off ;  **'^  especially  if  such  note  was  pur- 
chased after  the  intestate  died  insolvent.**'  And,  in  a  suit  by  an 
administrator  for  a  debt  due  the  intestate  in  his  lifetime,  the  defend- 
ant cannot  set  up  a  payment  made  by  him,  as  surety  for  the  intestate, 
after  his  death.**^  So,  a  prior  partnership  account,  which  is  already 
barred  by  statute,  cannot  be  set  up  by  the  defendant  against  his  note 
given  to  the  executor  of  the  deceased  partner  for  a  purchase  of  his 
interest.*** 

440  Merrltt  v.  Seaman,  6  N.  Y.  168. 

441  Bales  v.  Hyman,  57  Miss.  330.  Although  the  estate  was  solvent.  Blz- 
zeU  V.  Stone,  12  Ark.  378.  So,  even  a  judgment  against  the  deceased  cannot 
be  set  off,  since  it  would  affect  the  priority  of  other  judgments.  McLean  v. 
Leach,  68  N.  C.  95.  But  a  subsequent  agreement  to  credit  the  account  of  the 
maimer  against  the  heirs  of  the  deceased  is  not  a  set-off,  but  a  new  agreement, 
and  discharges  the  note.    Heckcnliemper  v.  Dingwehrs,  32  111.  538. 

442  Mills  V.  Lumpkin,  1  Kelly  (Ga.)  511.  Especially  against  an  insolvent 
estate,  and  in  the  hands  of  an  indorsee  after  maturity.  Ransom  v.  McCleea, 
64  N.  C.  17. 

443  Whedbee  v.  Reddick,  79  N.  C.  521. 
44  4  Floyd  V.  Rust,  58  Tex.  503. 

445  Bosler's  Adm'rs  v.  Bank,  4  Pa.  St.  32. 

446  Irons  V.  Sayles,  5  R.  I.  2G4. 

447  Minor  V.  Minor's  Adm'r,  8  Grat.  (Va.)  L 

448  Grew  V.  Burdltt,  9  Pick.  (Mass.)  2G5. 

(2601) 


§   1862  SATISFACTION,  RELEASE,  AND   SET-OFF.  (Ch.  46 


Set-Off  by  a  Joint  Debtor. 

§  1862.  Where  suit  is  brought  against  a  debtor,  he  cannot  set  off 
a  debt  due  to  himself  and  another  jointly.**®  But  if  one  debtor  is 
sued  alone,  on  a  joint  note  made  by  himself  and  another,  he  may  plead 
the  nonjoinder  of  the  other,  and  set  off  a  debt  due  to  both.**®  And 
where  a  suit  is  brought  against  one  surviving  partner,  a  debt  due 
to  both  may  be  set  off.*'*  In  a  suit  on  a  joint  and  several  note, 
against  one  of  the  several  makers,  the  debt  due  from  the  plaintiff  to 
the  other  maker  cannot  be  set  off.**^^  And  where  a  note  is  made  bv 
one  partner  to  another,  for  the  purchase  of  his  interest  in  the  firm, 
and  is  signed  by  a  creditor  of  the  firm  as  surety,  the  surety  cannot, 
after  the  payee's  death,  set  off,  against  an  indorsee,  his  own  claim 
against  the  firm;  but  he  will  be  liable  to  the  indoi'see  as  surety,  and 
the  maker  and  surviving  partner  as  prinol|)al  debtor.**^' 

In  like  manner,  if  the  action  is  brought  against  joint  debtors,  a 
debt  due  to  one  cannot  be  set  off.*^*  i^o,  in  an  action  against  two 
joint  and  several  makers,  a  set-off  in  favor  of  one  maker,  who  claims 
to  be  principal,  is  not  admi8sible.*^°  And  even  in  Illinois,  where  the 
statute  makes  joint  obligations  in  general  joint  and  several,  a  partner- 
ship note  is  a  joint  obligation,  and  not  subject  to  a  set-off  in  favor  of 
one  partner.***     So,  in  Massachusetts,  as  to  an  indorsement  by  a 

• 

449McKinley  v.  Winston,  19  Ala.  301;  MiUer  v.  Florer,  19  Ohio  St.  3ru>: 
Proctor  V.  Cole.  104  Ind.  373,  3  N.  E.  lOG,  and  4  N.  E.  303.  So,  too,  in  equity. 
Reed  v.  Whitney,  7  Gray  (Mass.)  533. 

480  Stackwood  v.  Dunn,  3  Q.  B.  822. 

451  Byles,  Bills,  369;   Slipper  v.  Stldstonc,  1  Esp.  47,  6  Term    R.  493. 

452  Jennings  v.  Shriver,  5  Blackf.  (Ind.)  37. 
468  Walker  v.  Eytb,  25  Pa.  St.  216. 

4  54  Robbins  v.  Brooks,  42  Mich.  62,  3  N.  W.  256;  Menaugh  v.  Chandler, 
89  Ind.  94;  First  Nat.  Bank  of  Newcastle  v.  Nugen,  99  Ind.  160;  Billiard  v. 
Dorsey,  7  Sniedes  &  M.  (Miss.)  9;  Burgwin  v.  Babcock,  11  111.  28;  Henderson 
V.  Lewis,  9  Serg.  &  R.  (Pa.)  379;  Powell  v.  Ilogiie.  8  B.  Mon.  (Ky.)  443;  Ritchie 
V.  Moore,  5  Munf.  (Va.)  388.  Unless  an  express  agreement  to  that  effect  is 
shown,  DaTis  v.  Notware,  13  Nev.  421;  or  unless  the  maker  claiming  the 
set-off  is  the  principal  and  the  other  maker  only  a  surety.  Dodge  v.  Dunham. 
41  Ind.  191. 

4B6  Great  Western  Ins.  Co.  v.  Pierce,  1  Wyo.  45;  Lenoh:  v.  Moore,  61  Miss. 
400. 

4B»  Coates  V.  Preston,  105  111.  470. 
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stranger,  made  by  the  statute  a  co-maker.  *°*^  In  some  states,  how- 
ever, one  of  two  joint  defendants  may  set  oft  a  demand  due  to  him 
alone  from  the  plaintiff.*'* 


Set-Off  agrainst  a  Joint  Creditor. 

§  1863.  Where  a  suit  is  brought  by  joint  payees,  the  debt  of  one 
cannot  be  set  off.***  So,  against^  partnership  claim,  the  individual 
debt  of  one  i)artner  cannot  be  set  off.**^  So,  in  a  foreclosure  by  the 
joint  holders  of  a  mortgage,  the  note  of  one  cannot  be  used  as  a  set- 
off.*'* But  where  suit  is  brought  by  two,  on  a  note  held  for  one  of 
them,  his  individual  debt  to  the  maker  at  the  commencement  of  the 
suit  may  be  set  off.*'*  So,  where  A.  sues  as  the  surviving  partner, 
his  individual  debt  may  be  set  off.**' 

In  like  manner,  where  A.  sues  in  his  sole  right,  his  liability 
jointly  with  another  on  their  joint  note,*'*  or  joint  indorsement,*'* 

*87  Brooks  V.  Stackpole,  168  Mass.  537,  47  N.  E.  419. 

*«»  Kent  V.  Rogers,  24  Mo.  306;  Austin  v.  Feland,  8  Mo.  309;  Robinson  v. 
Fnrbusb,  34  Me.  509. 

*8»  Walker  v.  HaU,  66  Miss.  390,  6  Soutb.  318.  And  see  Wulschner  v.  Sells, 
87  Ind.  71,  wbere  a  note  to  tbe  wife  for  a  consideration  moving  from  tbe 
busband  was  beld  to  be  their  Joint  property,  and  not  subject  to  a  set-off 
against  tbe  husband  alone. 

*«o  Lovel  V.  Whitridge,  1  McCord  (S.  C.)  16;  Ross  v.  Pearson,  21  Ala.  473; 
Johnson  v.  Kent,  9  Ind.  252;  Scott  v.  Trent,  1  Wash.  (Va.)  77;  Henderson  v. 
Gilliam,  12  Tex.  71.  But  an  exception  is  made  in  Massachusetts  as  to  dor- 
mant partners  (Pub.  St  p.  982,  $  9). 

4«i  Either  in  favor  of  the  mortgagor  or  of  his  grantee,  who  had  assumed 
the'  mortgage  as  part  of  the  purchase-money,  after  deducting  the  amount  of 
the  note.    Williamson  v.  Fox,  30  N.  J.  Eq.  488. 

^•aForkner  v,  DInwiddie,  3  Ind.  34, 

*«8  Holbrook  v.  Lackey,  13  Mete.  (Mass.)  132. 

<•*  Bumatt  V.  Frazler  (Ky.)  40  S.  W.  097.  But  see,  contra,  where  the  co- 
maker is  deceased,  and  the  note  was  a  Joint  note,  McCarthy  v.  Sleight  (Mich.) 
72  N.  W.  165;  or  where  the  co-maker  was  the  wife  of  the  defendant,  and  his 
surety,  Abshire  v.  Corey,  113  Ind.  484,  15  N.  E.  685. 

4«B  piQts  V.  Johnson,  3  Hill  (N.  Y.)  112;  Blankenship  v.  Rogers,  10  Ind.  333; 
Duramus  v.  Harrison,  26  Ala.  320;  Robertson  v.  Parks,  3  Md.  Ch.  65;  Hil- 
liard  V.  Walker,  11  111.  644.  But  see,  contra,  Hoffman  v.  Zollinger,  30  Ind. 
461;  Pate  v.  Gray,  Hempst  155,  Fed.  Cas.  No.  10,794a.  So,  where  both  joint 
debtors  against  whom  the  set-off  is  claimed  are  Insolvent,  and  the  plaintiff 
purchased  the  note  in  suit  after  maturity,  Baker  v.  Kinsey,  41  Ohio  St.  403. 
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cannot  be  used  as  a  set-off.  If  a  note  made  to  A.  is  assigned  to  B., 
and  the  maker  recovers  judgment,  before  notice  of  the  assignment, 
against  A.  and  C,  he  may  set  off  such  judgment,  in  Mississippi,  in  a 
suit  brought  by  B.***  And,  although  a  claim  against  the  plaintiff 
and  another  jointly  is  not  matter  of  legal  set-off  against  the  plaintiff 
suing  alone,  it  may  be  made  so  by  agreement.*®^  And  a  joint  and 
several  note  may  be  a  set-off  against  a  claim  in  favor  of  one  of  the 
makers.*** 

Set-Off  between  Partners — Husband  and  Wife — ^Against 

State. 

§  1864.  Where  a  partner  gives  his  note  to  another  partner  for  the 
use  of  the  firm,  a  partnership  account  against  the  payee  is  not  within 
the  jurisdiction  of  the  court,  and  cannot  be  set  off.**'  So,  if  the  note 
of  a  firm  is  indorsed  to  one  partner,  and  transferred  by  him,  even 
after  maturity,  to  a  purchaser  for  value,  who  had  no  notice  of  the  re- 
lationship of  the  parties,  an  account  between  the  firm  and  the  in- 
dorsing partner  cannot  be  set  up.*^**  But  where  a  partnership  note 
to  one  partner  is  transferred  after  maturity,  and  after  the  dissolution 
of  the  firm,  an  account  of  the  firm  against  the  payee  may  be  set  off, 
although  he  had  transferred  to  the  other  partner  all  his  interest  iu 
claims  belonging  to  the  firm.*^^ 

The  debt  of  a  married  woman  dum  sola  cannot  be  set  off  in  an 
action  brought  by  her  husband  alone,  on  a  note  given  to  her.*'^  So, 
in  an  action  by  husband  and  wife  on  a  note  made  to  her  before  mar- 
riage, the  defendant  cannot  set  off  a  claim  for  property  sold  to  hus- 
band and  wife,  which  constitutes  a  liability  of  the  husband  only.*^' 

460  Peyton  v.  Compress  Co.,  63  Miss.  410. 

4C7  Perkins  v.  Hawkins,  9  Grat.  (Va.)  G49;   Mitchell  v.  Sellman,  5  Md.  37G. 

4G8  Ferguson  v.  Millikln.  42  Mich.  441,  4  N.  W.  185;  Hurdle  v.  Hanner,  50  N. 
C.  3G0.  Although  already  sued  jointly  against  A.  &  B.  Moore  v.  Andrews, 
13  U.  C.  C.  P.  405. 

400  Anderson  v.  Robertson,  32  Miss.  241.  So,  as  against  a  partnership  note 
to  a  partner  (since  deceased).    Willis  v.  Barron  (Mo.  Sup.)  45  S.  W.  289. 

47  0  Young  V.  Shriner,  SO  Pa.  St.  4(>3. 

4T1  Davis  V.  Briggs,  30  Me.  304. 

472  Byles,  Bills,  3(>9;  Chit.  BiUs,  31.  Before  marriage,  Burrough  v.  Mobs, 
10  Barn.  &  C.  558;  or  after,  McCarty  v.  Mewhinney,  8  Ind.  513. 

47  3  Smith  V.  Johnson,  5  liar.  (Del.)  40. 
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But  a  set-off  against  the  husband  alone  is  admissible,  where  the  note 
to  the  wife  has  been  merged  in  a  judgment  recovered  in  the  husband's 
name.*''*  In  an  action,  however,  on  a  check,  an  account  due  from  the 
payee  to  the  drawer's  wife  is  not  admissible  as  a  set-off.*^ '^ 

A  set-off  is  not,  in  general,  available  against  the  state,  as  a  suit 
would  not  lie  against  it*^* 

Set-Off  Affected  by  Collateral— Judgement. 

§  1865.  The  fact  that  the  defendant  holds  collateral  is  no  bar  to  the 
admissibility  of  a  set-off.*^^  And  a  note  secured  by  collateral  may  be 
set  off,  without  a  surrender  of  the  collateral.*'^®  In  California,  how- 
ever, the  statute  restricts  the  creditor's  remedy  in  such  case  to  fore- 
closure of  the  mortgage,  and  the  note  is  not  available  as  a  set-off, 
without  proof  that  the  mortgage  has  no  value.*^* 

If  the  collateral  has  been  converted  by  rehypothecation  or  other- 
wise, the  damages  resulting  have  been  held  to  constitute  a  good  set- 
off in  an  action  upon  the  note;*®*^  although  a  tender  of  the  amount 
of  the  note  has  been  held  not  to  be  available  as  a  set-off,  in  an  action 
of  trover  brought  for  the  conversion.**^ 

The  right  to  set-off  is  not  waived  by  a  verdict,**^  or  even  by  a  judg- 
meht  and  execution  **'  recovered  against  the  plaintiff  in  a  former 
action;  nor  by  its  having  been  offered  as  a  set-off  in  another  suit 
against  another  party,  without  further  proof  of  facts  constituting 
a  bar.*** 

The  admissibility  of  release  and  set-off  as  defenses  against  an  in- 
dorsee or  assignee  is  considered  in  the  next  chapter. 

*74  GUmore  v.  Baily,  12  La.  Ann.  562. 

*7  5  Dolph  V.  Rice,  21  Wis.  590.' 

*T6  ChevaUler's  Adm'r  v.  State,  10  Tex.  315. 

*77  McKlnnon  v.  Armstrong,  2  App.  Gas.  531. 

^is  Wallace  v.  Flnnegan,  14  Mich.  170. 

*T»  McKean  v.  Bank,  118  Cal.  334,  50  Pac.  656. 

480  Richardson  v.  Ashby,  132  Mo.  238,  33  S.  W.  806. 

*8i  Empire  Dairy  Feed  Co.  v.  Chatham  Nat.  Bank  (Sup.)  51  N.  Y.  Supp.  659. 

*«2  BaskervlUe  v.  Brown,  2  Burrows,  1229. 

*««  Byles,  Bills,  368;  Peacock  v.  Jeffery,  1  Taunt.  426. 

«8«  Smith  y.  Myler,  22  Pa.  St  36. 
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EXCLUSION  OF  DEFENSES. 
L  Estoppel. 
II.  Bona  Fidb  Holdeb. 
IIL  Pakol  Evidence. 


I.  Estoppel, 

S  1866.  Estoppel  l^  Contract  or  Relation  of  Parties. 

1867.  By  Signature,  Acceptance,  etc. 

1868.  By  Representations  or  Recitals. 

1860.  By  Representatlons^Subsequent— By  Othen. 

1870.  By  Bill  or  Note. 

1871.  By  New  Promise. 

1872.  By  Conduct 

1873.  By  Negligence. 


Estoppel  by  Contract  or  Belation  of  FartieB. 

§  1866.  The  contract  itself,  by  ita  very  nature,  or  by  the  relation 
of  the  parties  and  their  implied  obligations  to  one  another,  often 
excludes  a  defense  that  would  be  otherwise  admissible.  Thus,  an 
indorser  cannot  deny  that  the  indorsement  was  made  with  his  author- 
ity, where  it  has  been  used  to  take  up  an  undisputed  note  of  his  own.* 
So,  a  partnership  cannot  show  that  a  partner  was  not  authorized  to 
execute  a  guaranty  after  the  dissolution  of  the  firm,  where  the  firm 
was  previously  bound  to  give  such  guaranty."  So,  if  a  note  is  given 
In  a  corporate  name  by  a  corporation,  which  was  not  properly  incor- 
porated, it  cannot  deny  the  note  after  being  regularly  incorporated 
by  another  name.*  So,  a  bank  which  has  drawn  a  bill  in  express 
violation  of  its  charter  cannot  set  this  up  against  the  payee,  who 
received  the  bill  from  the  bank  in  payment  of  its  debt;*  or  that 
notes  issued  by  it  were  void,  as  exceeding  the  statutory  limit  of 

1  Main  V.  HUton,  54  Cal.  110. 

«  Star  Wagon  Co.  v.  Swezy,  59  Iowa,  609,  13  N.  W.  749. 
t  Empire  Mfg.  Co.  v.  Stuart,  4G  Mich.  482,  9  N.  W.  .'>27. 
4  Davis  V.  Bank,  4  McLean,  887,  Fed.  Cas.  No.  3,62G. 
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debt.'*  On  the  other  hand,  one  who  takes  a  note  secured  by  collateral 
mortgage  is  not  thereby  estopped  from  contesting  the  validity  of 
another  note  secured  by  the  aame  mortgage.* 

In  general,  the  maker  cannot  set  up  want  of  legal  capacity  in  the 
payee  to  make  the  loan;''  or  to  take  the  note,  either  directly'  or 
by  purchase;  •  or  to  transfer  it.^®  Nor  can  the  maker  set  up  the 
payee's  failure  to  take  security  on  the  loan,  as  required  by  law;" 
or  to  make  proper  entries  in  its  discount  book."  So,  it  cannot  set 
up  that  the  corporation  holding  the  note  is  liable  to  forfeit  its 
charter  on  other  grounds;  e.  g.  on  the  ground  of  having  suspended 
payment.*' 

»  Weber  v.  Bank,  12  C.  C.  A.  93,  64  Fed.  208,  reversing  50  Fed.  735. 
•  Coleman  v.  Witherspoon,  76  Ind.  285. 

7  Poock  V.  Association,  71  Ind.  357;  Little  v.  Obrlen,  9  Mass.  423;  Pleasant 
Val.  Dist.  Tp.  V.  Calvin,  59  Iowa,  189,  13  N.  W.  80;  Wyman  v.  Bank,  29  Fed. 
734.    And  see  §§  244,  333,  supra.    • 

8  As  a  public  officer,  Miltenberger  v.  Cooke,  18  Wall.  421;  or  as  a  corpora- 
tion legally  constituted,  Brickley  v.  Edwards,  131  Ind.  3,  30  N.  E.  708;  Hair 
V.  Bank,  27  Neb.  577,  43  N.  W.  347;  Bank  of  Port  Jefferson  v.  Darling,  91 
Hun,  23G,  36  N.  Y.  Supp.  153;  Reynolds  v.  Roth,  61  Ark.  317,  33  S.  W,  105. 
And  see  9  331,  supra.  Or  legally  authorized  to  take  the  note,  Gorrell  v.  Inaur- 
ance  Co.,  11  C.  C.  A.  240,  63  Fed.  371;  or  as  a  foreign  corporation  authorized 
to  do  business  in  the  state.  City  Bank  of  Hartford  v.  Press  Co.,  56  Fed.  260, 
affirmed  in  7  C.  C.  A.  248,  58  Fed.  321;  Lauter  v.  Trust  Co.,  29  C.  C.  A.  473, 
85  Fed.  894;  or  as  a  married  -woman,  Castor  v.  Peterson,  2  Wash.  St.  20i, 
26  Pae.  223.  And  see  §  294,  supra.  So,  he  cannot  set  up,  in  defense  to  hia 
note  given  for  stock,  that  the  bank  took  it  in  violation  of  Its  charter,  requir- 
ing stock  to  be  paid  for  in  cash.  Pine  River  Bank  v.  Hodsdon,  46  N.  H.  114. 
Nor  can  he  set  up  against  an  indorsee  that  the  payee  was  a  mere  agent,  and 
not  authorized  to  take  a  note  payable  to  himself.  Wells  v.  Sutton,  85  Ind. 
70.  Nor,  a  fortiori,  against  a  bona  fide  holder  for  value.  Winship  v.  Bank, 
42  Ark.  22. 

0  Attleborough  Nat.  Bank  v.  Rogers,  125  Mass.  339;  Ehrman  v.  Union 
Cent.  Life  Ins.  Co.,  35  Ohio  St  324;  Merchants*  Nat.  Bank  v.  Hanson,  33 
Minn.  40,  21  N.  W.  849,  overruling  First  Nat. -Bank  of  Rochester  v.  Pierson, 
24  Minn.  140. 

10  Nelson  v.  Eaton,  26  N.  Y.  410;  Ehrman  v.  Union  Cent.  Life  Ins.  Co.,  35 
Ohio  St.  324;  Housum  v.  Rogers,  40  Pa.  St.  190;  Wolke  v.  Kuhne,  109  Ind. 
313,  10  N.  B.  116. 

11  Union  Gold  Min.  Co.  v.  Rocky  Mountain  Nat.  Bank,  2  Colo.  248,  affirm- 
ing 1  Colo.  532. 

12  Moseby  v.  Bank  (Pa.  Sup.)  8  Atl.  166. 

13  Farmers*  Bank  v.  Garten,  34  Mo.  119.     Or  that  it  had  Indorsed  the  note 
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Estoppel  by  Signature — ^Acceptance — ^Indorsement. 

§  1867.  The  maker's  signature  does  not  estop  him  from  settinp; 
up  fraud  as  a  defense.^*  And  he  may  show,  at  suit  of  the  payee, 
that  the  note  was  given  by  their  joint  fraud  to  impose  upon  the 
bank  examinei^  by  way  of  apparent  assets.^*'  But  he  cannot  set  up 
his  own  fraud  to  aid  the  payee  in  hindering  his  creditors.^'  His 
understanding,  however,  that  the  intention  was  to  use  the  note  for 
another  illegal  purpose,  will  not  estop  him  from  setting  up  the  de- 
fense of  fraud.* ^  But  one  who  signs  a  note  as  comaker  after  its 
delivery  to  the  payee  for  the  purpose  of  procuring  its  discount  by 
the  plaintiff  cannot  set  up  that  he  executed  the  note  without  con- 
sideration.*® 

The  acceptance  of  a  bill  admits  the  consideration  between  drawer 
and  acceptor,  and  want  of  such  consideration  cannot  afterwards 
be  set  up  by  the  acceptor  against  the  payee.**  So,  the  acceptor  of 
a  bill,  drawn  and  indorsed  by  an  agent  in  the  same  handwriting, 
cannot  deny  his  authority  as  to  either  signature,^^  although  he 
guaranties,  in  general,  only  the  signature  of  the  drawer."*  An 
indorsement,  or  even  a  transfer  without  indorsement,  often  creates  an 

(which  It  afterwards  took  up  and  now  sues  on)  for  an  iUegal  consideration. 
National  Bank  of  GloversviUe  v.  Burr,  27  Hun  (N.  Y.)  109. 

1*  Glazier  v.  Streamer,  57  111.  01. 

15  Lime  Rock  Bank  v.  Ilewett,  50  Me.  2G7.  But  see,  contra.  Winton  v.  Free- 
man, 102  Pa,  St.  3C6,  as  against  an  indorsee  with  notice  of  a  fraud  on  cred- 
itors. So,  as  against  a  bank  from  which  as  payee  a  discount  was  procured 
for  use  In  stock  speculations  of  its  cashier  and  teller,  3klead  v.  Bank,  80  Hun, 
102,  34  N.  Y.  Supp.  1054. 

i«  Butler  V.  Moore,  73  Me.  151;  or  to  the  prejudice  of  the  sureties  on 
payee's  bond  as  a  pubUc  officer,  Longuine  r.  Fain,  8i)  Tenn.  393,  18  S.  W.  70. 

17  American  Nat.  Bank  v.  Cruger  (Tex.  Sup.)  44  S.  W.  278.  So,  the  maker 
of  a  note  may  set  up  that  the  note  was  given  for  a  conveyance  of  land  in 
fraud  of  the  grantor's  creditors,  although  this  was  known  to  the  grantee 
when  he  made  the  note.    Davis  v.  Sittig,  0*5  Tex.  497. 

18  Rudulph  v.  Brewer,  96  Ala.  189,  11  South.  314. 

10  Law  V.  Brlnker,  C  Colo.  555.  Especially  where  the  consideration  is  par- 
ticularized In  the  bill,  §  561,  supra. 

30  Jones  V.  Tumour,  4  Car.  &  P.  204. 

21  As  to  warranty  of  genuineness  Implied  by  acceptance,  see  I  629,  supra, 
and  by  certifying  a  check,  $  616,  supra. 
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estoppel,  in  like  manner^  as  to  the  genuineness  of  prior  signatures^ 
validity,  etc." 


Estoppel  by  Bepresentations  or  Becitals. 

§  1868.  Where  the  maker  of  a  note  represents  to  the  parchaser 
that  it  is  good,  and  thereby  induces  the  purchase  of  the  note,  he  is 
estopped  from  afterwards  denying  its  validity.**  And  he  may  be 
estopped  by  a  like  representation  as  to  the  priority  of  collateral 
mortgages,**  or  to  the  effect  that  the  note  was  business  paper.** 
And  where,  at  the  time  of  transfer,  the  purchaser  relies  on  the 
maker's  promise  to  pay  the  note,  he  cannot  afterwards  set  up  that 
it  was  already  paid.**  A  maker  may,  however,  set  up  fraud  not- 
withstanding his  representation  that  it  was  good,  if  he  had  no 
knowledge  of  the  fraud  at  that  time.*^  Or  he  may  set  up  the  worth- 
lessness  of  the  consideration,  which  he  did  not  ascertain  until  after- 
wards;*® or  the  subsequent  failure  of  the  consideration.**  It  has 
even  been  held  In  a  recent  case  that  an  accommodation  indorser, 
as  against  his  inmiediate  indorsee  (who  knew  of  the  accommodation), 
may  set  up  usury,  although  he  gave  a  written  certificate  that  the 

3s  See  §  748  et  seq.,  supra. 

28  Davison  v.  Franklin,  1  Barn.  &  Adol.  142;  Tobey  v.  Ghipman,  13  Allen 
(Mass.)  123;  Rose  v.  Teeple,  16  Ind.  37;  Rose  v.  Hurley,  39  Ind.  77;  Vander- 
pool  V.  Brake,  28  Ind.  130;  Henry  v.  McAllister,  99  Ga.  557,  26  S.  E.  469; 
Plunimer  v.  Bank,  90  Ind.  380;  Shipley  v.  Reasoner,  87  Iowa,  555,  54  N. 
W.  470;  Blades  v.  Newman  (Ky.)  43  S.  W.  176;  Nye  v.  Chace,  139  Mass. 
379,  31  N.  B.  736;  Sutton  v.  Beckwith,  68  Mich.  303,  30  N.  W.  79;  Fleisch- 
mann  v.  Stern,  90  N.  Y.  110;  Brooks  v.  Martin,  43  Ala.  360;  Wilkinson  v. 
Searcy,  74  Ala.  243.  And  such  representation  wiU  be  binding  on  the  receiver 
appointed  for  the  maker.  Armstrong  v.  Bank,  133  U.  S.  433,  10  Sup.  Ct  450. 
As  to  estoppels  against  a  defense  of  coverture,  see  §  282,  supra. 

s«  Dodge  V.  Pope,  93  Ind.  480. 

2B  Flelschmann  v.  Stem,  90  N.  Y.  110.  Although  the  purchaser  took  the 
note  at  a  large  discount.  Lynch  v.  Kennedy,  34  N.  Y.  151;  Reedy  v.  Bnin- 
ner,  60  6a.  107.    And  see  §  561,  supra. 

2«  Davis'  Adm'r  v.  Thomas,  5  Leigh  (Va.)  1. 

«7  Sackett  v.  Kellar,  22  Ohio  St.  554. 

a«  AUum  V.  Ferry,  68  Me.  232. 

>•  Cloud  V.  Whiting,  38  Ala.  57,  although  such  defense  would  be  barred  by 
a  promise  to  the  purchaser  to  pay  the  note. 
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note  was  business  paper,  ''and  not  subject  to  defense  for  want  of 
consideration,  usury,  or  otherwise."  ^* 

But,  if  the  representation  was  itself  obtained  by  fraud,  it  will 
cT€»ate  no  estoppel.'^  So,  if  it  was  based  on  a  mistake;  '*  or  where 
the  purchaser  had  notice  of  the  defect,  and  was  not  misled  by  the 
representation;  ^^  or  where  the  representation  was  ambiguous,  or  in 
answer  to  an  ambiguous  question.^*  The  liability  for  negligence  in 
guarding  against  alteration  and  forgery  has  been  already  discussed. 

The  maker  may  be  estopped  by  a  recitiil  in  the  note,''^  or  in  a  col- 
hiteral  mortgage,^*  or  contemporaneous  agreement  construed  with 
the  note.'^     So,  too,  an  indorser  by  recital  in  his  indorsement.^ • 

If  a  note  recites  that  all  the  makers  are  principals,  it  has  been 
held  that  one  maker  cannot  set  up,  even  against  the  payee,  that 

he  was  surety  for  the  other.*' 

• 

«o  Lewis  V.  Barton,  106  N.  Y.  70,  12  N.  E.  437. 

31  Hill  V.  Thixton.  94  Ky.  96,  23  S.  W.  947;   Jaqua  v.  Montgomery,  33  Ind. 

3  2  Lyndon vUle  Nat.  Bank  v.  Fletcher.  G8  Vt.  81,  34  Atl.  38  (saying  a  note 
was  paid  which  had  been  stamped  "Paid*'  on  receipt  of  a  forged  renewal). 

33  Spray  v.  Burk.  123  Ind.  505,  24  X.  E.  588.  So.  as  to  admission  of  a 
forped  renewal  as  jrenulne.  Second  Nat  Bank  of  Reading  v.  Wentzel,  151 
Pa.  St.  142,  24  Atl.  1(XS7. 

3  4  E.  g.  to  a  telephone  question  whether  a  check  was  "all  right,"  the  In- 
dorsement being  forged,  (ierman  Sav.  Bank  of  Davenport  v.  Citizens'  Nat. 
Bank.  101  Iowa,  530.  70  N.  W.  769:  or  to  a  question  at  the  bank  certifying  a 
check,  whether  it  was  good,  the  body  of  the  check  having  been  altered,  Clews 
V.  Association,  89  N.  Y.  418.     And  see  §  1780  et  seq.,  supra. 

35  Xott  V.  Thomson,  35  S.  C.  461,  14  S.  E.  9i0;  White  v.  Goldsberg,  49  S. 
C.  530,  27  S.  E.  517  (recitals  of  benefit  to  wife's  separate  estate).  And  see 
S  282,  supra.  And,  as  to  recitals  in  municipal  bonds,  see  §  345,  supra.  But 
a  waiver  of  defense  in  the  note  will  not  exclude  a  counterclaim  for  damages 
for  breach  of  warranty  in  the  thing  purchased.  Osborne  y.  McQueen,  67 
Wis.  392,  29  N.  W.  636. 

36  Brandenburgh  v.  Bank  (Ky.)  45  S.  W.  108  (excluding  condition  for  other 
signatures).  But  see,  as  to  wife's  suretyship  for  husband,  Cole  v.  Temple, 
142  Ind.  498,  41  N.  E.  942. 

37  Chapman  v.  Skellie,  65  G a.  124  (agreement  not  to  plead  failure  of  con- 
sideration); or  in  the  deed  for  which  the  note  was  given.  Reed  v.  Litsey  (Ky.) 
33  S.  W.  827.  * 

38  Kempner  v.  Huddleston,  90  Tex.  182,  37  S.  W.  1066  (recital  of  value  paid). 
33  Menaugh  v.  Chandler,  89  Ind.  91. 
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Subsequent  Bepresentations — ^By  Other  Party. 

§  1869.  If  the  maker  op  indorser  says,  after  the  transfer  of  a 
note,  that  it  is  all  right,  such  representation  will  not  constitute  an 
estoppel.*®  But  if  the  holder  informs  the  indorser,  after  the  note 
matures,  that  it  has  been  paid,  it  will  discharge  the  indorser.*^  And 
a  surety  will  be  discharged  by  such  information  if  he  is  induced  by 
it  to  surrender  to  the  principal  securities  held  by  him.*^  So,  if 
the  holder  Informs  the  maker  that  the  note  was  paid  or  to  be  paid 
by  the  party  for  whom  it  was  really  made,  and  that  the  maker  need 
have  no  further  trouble,  and  the  maker  (in  effect  a  surety)  there- 
upon gives  up  to  such  other  party  the  goods  for  the  purchase  of 
which  the  note  was  given.*'*  So,  the  indorser  of  a  note  will  be 
ostopped  from  denying  his  signature  as  against  a  plaintiff  who  has 
relied  on  his  previous  admissions,  and  delayed  suit  until  the  maker 
became  insolvent.**  And  in  some  states  the  defendant's  failure  to 
deny  his  signature  by  plea  is  an  adnlission,  and  dispenses,  prima 
facie,  with  further  proof  of  it.**' 

*o  Crossan  v.  May,  68  Ind.  242;  Wlndle  r.  Canaday,  21  Ind.  248;  Stutsman 
T.  Thomas,  39  Ind.  384.  So,  where  the  maker  or  drawer  named  in  a  forged 
note  or  WU  says  that  it  "wiU  be  paid."  Traders'  Nat.  Bank  v.  Rogers,  167 
Mass.  315,  45  N.  E.  023. 

*i  Such  holder  being  also  the  executor  of  the  maker.  State  Bank  v.  Wil- 
fion,  12  N.  C.  484.  So,  where  the  holder  informed  the  indorser,  after  judg- 
ment against  him  and  the  maker,  that  he  should  not  be  held,  and  induced 
him  to  neglect  to  secure  himself  when  he  could  have  done  so.  Roberts  v. 
Miles,  12  Mich.  297.  But  such  representation  to  an  indorser  before  maturity 
will  not  discharge  him  where  he  has  not  been  prejudiced.  De  Nayer  v.  Bank, 
S  Neb.  105. 

*2  Grant  v.  Cropsey,  8  Neb.  205.  But  the  holder  may  discontinue  an  attach- 
ment against  the  principal,  although  he  had  informed  the  surety  of  it,  and 
the  surety  had  thereupon  neglected  to  secure  himself.  Barney  v.  Clark,  46 
>'.  H.  514. 

43  Manufacturers'  Bank  of  Troy  v.  Scofield,  39  Vt.  590. 

**  Bates  V.  Leclair,  49  Vt.  229. 

4  5  The  denial  must  be  by  plea  in  FIX>RIDA  (Rev.  St.  §  1073);  MASSACHU- 
SETTS (Pub.  St  c.  167,  §  21);  by  plea  or  affidavit  in  INDIANA  (Horner's  Rev. 
St.  I  364);  by  answer  verified  by  oath  in  KENTUCKY  (Ky.  St.  §  473);  by 
affidavit  and  plea  in  MISSOURI  (Rev.  St.  §  2186);  NEVADA  (Gen.  St  §  3557); 
TEXAS  (Rev.  St  arts.  313,  2318);    VIRGINIA  (Code,  §  3279);    WEST  VIR- 
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If  one  places  a  note  in  the  hands  of  a  broker  for  sale,  and  it  is 
represented  by  him  to  be  good  business  paper,  it  will  estop  the 
maker  from  denying  that  fact.**  But  the  admission  of  one  maker 
as  to  the  validity  of  a  nonnegotiable  note  will  not  prevent  the 
other  from  setting  up  a  want  of  consideration.*'  And  a  representa- 
tion by  the  drawer  of  a  bill,  for  whose  accommodation  it  was  ac- 
cepted, to  the  purchaser,  at  the  time  of  purchase,  will  not  create 
an  estoppel  against  the  acceptor/®  So,  in  general,  the  admission  of 
a  party,  although  made  while  he  is  the  owner  and  in  possession, 
will  not  bind  other  parties;**  especially  where  such  parties  were 
in  no  way  identified  in  interest,  and  the  admission  was  not  part  of 

GINIA  (Code,  c.  125,  §  40);  WISCONSIN  (Sandb.  &  B.  Ann.  St.  §  4192).  So, 
In  NEW  HAMPSHIRE,  under  the  present  rules,  Great  Falls  Bank  v.  Farm- 
Ington,  41  N.  H.  32.  And  see  Vance  v.  Funk,  3  111.  263.  And  In  ARKANSAS, 
if  the  plaintiff  makes  oath  that  he  believes  there  Is  no  defense  (Sand.  &  U. 
Dig.  §  6763).  If  not  denied,  the  instrument  must  still  be  produced.  Sebree 
V.  Dorr,  9  Wheat.  558.  But,  in  VIRGINIA  no  evidence  can  be  afterwards 
given  to  disprove  its  execution.  Phaup  v.  Stratton,  9  Grat.  615.  And,  if  de- 
nied, the  execution  must  be  proved.  Woollen  v.  Wire,  110  Ind.  251,  11  N. 
E.  236. 

«•  Ahem  v.  Goodspeed,  9  Hun  (N.  Y.)  263.  See,  as  to  representations  by 
the  agent  of  a  corporation,  §  370,  supra;  and,  as  to  estoppel  by  acts  of  an 
agent,  §  392,  supra.  Fifth  Ward  Sav.  Bank  v.  First  Nat  Bank,  48  N.  J. 
Law,  528,  7  Atl.  318. 

47  Although  the  plaintiff  relied  pn  the  admission  in  purchasing  the  note. 
Lewis  V.  Woodworth,  2  N.  Y.  512.  In  general,  however,  if  the  partnership 
is  established,  such  admission  will  bind  the  other  partners.  Chit  Bills,  703; 
Gray  v.  Palmers,  1  Esp.  135;  Wood  v.  Braddick,  1  Taunt  104.  But  not 
without  first  proving  the  partnership.  Tuttle  v.  Cooper,  5  Pick.  (Mass.) 
414.  And  the  partnership  cannot  be  proved  by  the  declaration  of  one  partner 
made  in  the  absence  of  the  other.    King  v.  Barbour,  70  Ind.  35. 

4  8  Jackson  v.  Fassitt,  33  Barb.  (N.  Y.)  645. 

*o  Byles,  Bills,  439;  Hemlngs  v.  Robinson,  Barnes,  436;  Pocock  v.  Billing, 
2  Blng.  269;  Dodge  v.  Freedman's  Savings  &  Trust  Co.,  93  U.  S.  379;  Whit- 
aker  v.  Brown,  8  Wend.  (N.  Y.)  490;  Paige  v.  Cagwin,  7  Hill  (N.  Y.)  361; 
Camp  V.  Walker,  5  Watts  (Pa.)  482;  De  Bruhl  v.  Patterson,  12  Rich.  Law 
(S.  C.)  363.  But  see,  contra,  as  to  the  admission  of  an  assignor  as  affecting 
subsequent  assignees.  Thorp  v.  Goewey,  85  111.  611;  Snelferove  v.  Martin,  2 
McCord  (S.  C.)  242;  Sharp  v.  Smith,  7  Rich.  Law  (S.  C.)  3;  Stoner  v.  Ellis, 
6  Ind.  152;  Blount  v.  Riley,  3  Ind.  471.  So,  as  to  the  assignee  of  a'  nonnego- 
tiable note,  Shade  v.  Creviston,  93  InO.  591;   Abbott  v.  Muir,  5  Ind.  444. 
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the  res  gestae. '**  So,  the  indorser's  admissions,  after  he  has  parted 
with  his  interest,  will  not  bind  the  maker.  ^^  But  a  pledgor  may 
bind  himself  by  admissions  as  to  any  interest  remaining  in  him 
after  the  pledge  is  satisfied. '^^  So,  a  principal  will  be  bound  by 
the  admissions  of  a  fully-authorized  agent, "^^  or  a  trustee  by  the 
admissions  of  his  cestui  que  trust ***  So,  a  purchaser  after  maturity 
is  subject  to  admissions  made  by  a  prior  holder,  while  owning  the 
instrument.'** 

Estoppel  by  Bill  or  Note. 

§  1870.  Where  a  bill  or  note  is  given  in  settlement  of  an  account, 
it  will  in  general  bar  further  inquiry  into  the  account.*'  So,  if 
the  maker,  after  learning  that  the  consideration  between  him  ajid 
the  payee  has  failed,  gives  a  new  note  to  the  indorsee  of  the  original 
note,  it  will  be  a  waiver  of  the  defense.*^  So,  if  he  gives  a  new 
note  to  the  bona  fide  holder  of  a  note  originally  obtained  from  him 
by  fraud.**  So,  if  A.  gives  his  note  to  B.  to  reimburse  him  for  giving 
(and  afterwards  paying)  his  own  note  for  A.'s  debt,  which  was 
supposed  by  him  to  be  valid,  but  was  in  reality  for  gambling 
losses.** 

80  Chit.  BlUs,  743;  Beauchamp  v.  Parry,  1  Bam.  &  Adol.  89;  Phillips  v. 
Cole.  2  Per.  &  D.  288.  But  it  Is  otherwise  where  the  parties  are  identified  in 
interest,  Byles,  BiUs,  434;  Pocock  v.  BUling,  2  Bing.  269,  Ryan  &  M.  127; 
or  the  admissions  formed  part  of  the  original  res  gestse,  Kent  v.  Lowen,  1 
Carfp.  177. 

61  Andrews  v.  Campbell,  36  Ohio  St.  361. 

6  2  Bond  V.  Fitzpatricls,  8  Gray  (Mass.)  536. 

5  3  Reed  V.  Vancleve,  27  N.  J.  Law,  352;  Bank  of  Newbury  v.  Sinclair,  60 
N.  H.  100. 

c*  Chit.  Bills,  743;   Welstead  v.  Levy,  1  Moody  &  R.  138. 

5B  Curtiss  V.  Martin,  20  111.  557;  Eaton  v.  Corson,  59  Me.  510.  But  see, 
contra,  Shober  v.  Jack,  3  Mont.  351. 

&«Chit.  Bins,  201;  Knox  v.  Whalley,  1  Esp.  159;  Trueman  v.  Hurst,  1 
Terra  R.  40;  Chandler  v.  Dorsett,  Finch,  431;  or  the  manner  in  which  the 
account  was  charged,  Audleur  v.  Kuffel,  71  Ind.  543;  or  the  time  when  the 
consideration  (goods  purchased)  was  delivered,  Reid  v.  Field,  83  Va.  26,  1  S. 
E.  395.  So,  where  a  former  indorsed  note  is  surrendered,  Coco  v.  Lacour, 
4  La.  507.  As  to  the  effect  of  a  new  bill  upon  the  original  defense,  see  §  1583 
et  seq.,  supra. 

B7  Griffith  V.  Trabue,  11  Heisk.  (Tenn.)  645. 

6«  Ross  V.  Webster,  63  Conn.  64,  26  Atl.  47a 

»»  Bangs  V.  Hornick,  30  Fed.  97. 
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So,  he  cannot  set  up  usury  in  the  original  debt,  after  giving  his 
negotiable  note  in  satisfaction  of  a  judgment  rendered  on  it,  and 
for  an  extension  of  time.*®  And,  where  the  maker  sets  up  that  the 
note  was  given  for  land  under  a  false  representation  as  to  its 
location,  the  defense  will  be  barred,  if  it  appears  that  the  note  was 
given  after  learning  the  correct  location.*^  So,  if  he  gives  a  note 
after  the  accruing  of  a  cause  of  action,  which  was  known  to  him, 
he  cannot  avail  himself  of  it  as  a  set-oflf.'^  But  an  existing  set-off 
will  not  be  barred  by  the  renewal  of  the  original  note  by  the  maker's 
executor.'^ 

The  holder  of  a  note,  on  the.  other  hand,  after  receiving  it  in 
renewal  of  a  prior  note,  cannot  set-  up  that  it  was  given  for  another 
purpose.®* 

Estoppel  by  New  Promise. 

§  1871.  Where  a  party  has  been  discharged  by  an  extension  or 
otherwise,  such  defense  may  be  waived  by  a  new  promise  afterwards 
made  with  knowledge  of  the  discharge.**^  This  is  true,  also,  of  a 
discharge  in  bankruptcy.*®  But  a  promise,  made  without  knowl- 
edge of  the  fact  of  discharge,  will  not  create  an  estoppel.®^  And 
a  new  promise,  to  amount  to  such,  must  be  unambiguous  and  explic- 
it.**   An  account  stated  has  been  held  suflBcient  to  estop  a  party 

•0  Gipson  V.  ShankllD,  83  Ind.  147.  So,  where  he  plves  his  note  to  a  trustee, 
who  pays  the  maker's  debt.    Jenkins  v.  Levis,  25  Kan.  479. 

•1  Isham  V.  Davidson,  1  Hun  (N.  Y.)  114. 

•2  Borchsenius  v.  Canutson,  7  111.  App.  365. 

•8  Caldwell  v.  Powell,  6  Baxt.  (Tenn.)  82. 

«*  Dewey  v.  Bell,  5  Allen  (Mass.)  165. 

•8  So  held  as  to  a  promise  of  the  drawer  after  extension  to  the  acceptor, 
Stevens  v.  Lynch,  12  East,  38;  or  of  the  accommodation  acceptor  after  ex- 
tension to  the  drawer,  Kerrisou  v.  Cooke,  3  Camp.  362;  or  of  a  surety,  receiv- 
ing lndemnlt3%  after  extension  to  the  principal,  Fowler  v.  Brooks,  13  N.  H. 
240;  or  after  being  released  by  the  release  of  a  co-surety,  Mayhew  v.  Crlckett. 
2  Swanst.  190.  So,  even  a  promise  for  new  consideration  to  assume  a  forged 
Indorsement  as  a  valid  debt.    Toof  v.  Rosenplanter  (Tenn.  Sup.)  41  S.  W.  336. 

••Henly  v.  Lanier,  75  N.  C.  172;  Praley  v.  Kelly,  79  N.  C.  348;  Apperson 
T.  Stewart,  27  Ark.  619;   Jones  v.  Sennott,  57  Vt.  355. 

•7  Mackay  v.  Holland,  4  Mete.  (Mass.)  09;  Long  v.  Dismer,  71  Mo.  452. 
So,  by  statute  in  GEORGIA  (Civ.  Code,  §  2976).  So,  a  promise  to  pay  a  re- 
newal, not  knowing  It  to  be  forged.    Barry  v.  Kirkland  (.\rlz.)  52  Pac.  771. 

«8  Huffman  v.  Johns  (Pa.  Sup.)  6  Atl.  205,  10  East.  Rep.  729.    And  not  a 
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from  setting  up  usury  in  a  note  included  in  it.'*  So,  the  allowance 
of  a  bill  by  an  executor,  without  offset  marked  on  it,  is  a  waiver 
of  existing  set-offs  as  against  a  bona  fide  holder  J®  The  promise  to 
pay  must  be  unconditional;  ^^  or  if  there  is  a  condition,  its  perform- 
ance must  be  shownJ*  And  the  promise  must  be  made  to  the 
creditor  or  his  agent  J*  Thus,  a  new  promise  by  the  maker  to  the 
payee,  even  before  transfer,  will  not  estop  him  from  setting  up  his 
discharge  as  an  insolvent,  as  against  a  subsequent  purchaserJ^  It 
has  been  held,  too,  that  the  subsequent  promise  must  be  based  on 
a  good  consideration.'^'*  But  the  rule  seems  to  be  that  no  new  con- 
sideration is  necessary  to  a  mere  waiver  of  discharge  in  bank- 
ruptcy. ^* 

Estoppel  by  Conduct. 

§  1872.  A  party  may  be  estopped  from  setting  up  fraud  by  agree- 
ing to  an  extension,  with  knowledge  of  the  facts  constituting  the 
fraud,  although  he  was  ignorant  of  their  legal  effect.*^'  If  the  payee 
has  an  election  to  take  collateral  stock  certificates  in  payment  at  the 
maturity  of  the  note  secured,  and  return  the  note,  his  transfer  of 
the  note  before  maturity  will  amount  to  an  election  to  hold  the  cer- 
tificates as  collateral  only.^*  If  the  holder  enters  judgment  for 
principal  and  interest,  he  cannot  make  any  further  claim  for  a  higher 
rate  of  interest,  although  it?  w^as  stipulated  in  the  note.''* 

mere  acknowledgment  of  the  Justice  of  the  debt  Horner  v.  Speed,  2  Pat. 
&  H.  (Ya.)  616.  But  see,  as  to  a  formal  admission  merging  Into  a  judgment 
on  supplementary  proceedings,  Rice  v.  Jones,  103  N.  0.  226,  9  S.  B.  571. 

«»  BuUard  v.  Raynor,  30  N.  Y.  197. 

TO  Selkirk  v.  McCormick,  33  Tex.  136. 

Ti  Branch  Bank  at  MobUe  t.  Boykin,  9  Ala,  320. 

T2  Wakeman  v.  Sherman,  9  N.  Y.  85. 

T»  Wakeman  t.  Sheimnn,  supra. 

T*  Depuy  V.  Swart,  3  Wend.  (X.  Y.)  135. 

76  Henry  v.  GilHland.  103  Ind.  177;  Ray  v.  McMnrtry,  20  Ind.  307.  An 
extension  is  sufficient.  Brown  v.  Bank,  115  Ind.  572,  18  N.  E.  56;  or  the  can- 
cellation of  a  previous  note  which  was  about  to  become  outlawed,  Parsons 
V.  Frost,  55  Mich.  230,  21  N.  W.  303. 

7«  Way  V.  Sperry,  6  Cush.  (Mass.)  238,  or  even  without  written  memorandum, 
Hobaugh  y.  Murphy,  114  Pa.  St.  358,  7  Atl.  139,  and  11  East.  Rep.  12. 

T7  Rindskopf  V.  Doman,  28  Ohio  St.  516. 

'•  Oatman  v.  Taylor,  29  N.  Y.  649. 

f  McKay  v.  Fee,  20  U.  C.  Q.  B.  268. 
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Where  a  note  has  been  obtained  from  the  maker  by  fraud,  he 
may  be  estopped  by  afterwards  going  abont  with  the  payee  to 
obtain  additional  signatures.*®  So,  on  a  note  known  to  be  forged, 
by  making  part  payments  in  order  to  screen  the  forger.®^  So,  where 
the  defendant's  own  action  has  prevented  the  performance  of  the 
plaintiff's  contract,  which  was  the  condition  of  his  acceptance,** 
or  the  consideration  for  his  note.*'  So,  where  he  has  transferred  the 
paper  in  settlement  of  an  open  account,  and  treated  it  as  valid  until 
after  the  account  was  barred.** 

But,  even  vrhere  the  making  of  a  note  is  induced  by  fraud,  the 
maker  cannot  avail  himself  of  it  without  making  or  offering  resti- 
tution of  the  consideration  received  for  it.*'  And  retaining  the  con- 
sideration received  is,  in  general,  a  complete  estoppel  against  de- 
fenses which  were  otherwise  available.** 

If  a  mortgage  is  given  to  secure  two  notes  for  the  purchase 
money  of  land  conveyed  by  a  warranty  deed,  and  the  maker  pays  off 
a  prior  incumbrance  after  the  grantor's  insolvency,  he  will  be 
estopped  from  using  such  payment  as  a  set-off  against  the  first  note 
in  the  hands  of  an  indorsee,  where  he  has  already  paid  off  the  last 
note  in  the  hands  of  another  indorsee.*^  So,  it  has  been  held  that 
the  maker  of  a  note  is  estopped  from  availing  himself  of  a  set-off, 
of  which  he  gave  no  notice  to  the  purchaser,  although  he  knew  that 

•0  Yellow  Medicine  Co.  Bank  v.  Wiger,  59  Minn.  384,  61  N.  W.  452. 

•1  Buck  y.  Wood,  85  Me.  204,  27  Ati.  103. 

•«  Home  Bank  v.  Drumgoole,  109  N.  Y.  63,  15  N.  B.  747. 

•»  Kolp  V.  Specht,  11  Tex.  Civ.  App.  G8.J,  33  S.  W.  714. 

•4  Carter  v.  Bolin,  11  Tex.  Civ.  App.  283,  32  S.  W.  123. 

•B  Heaton  v.  Knowlton,  53  Ind.  357.  So,  he  cannot  resist  payment  of  a 
note  given  for  land  because  of  the  Insufficiency  of  the  deed,  and  not  offer 
to  reconvey  and  surrender  possession,  Kenworthy  v.  Merrltt,  2  Wash.  T. 
155,  7  Pac.  G2;  or  set  up  usury  in  a  contract  made  by  him  as  agent  after 
having  received  credit  from  his  principal  for  the  entire  amount,  Drake  v. 
Lowry,  14  Iowa,  125. 

>e  People*s  Bank  v.  National  Bank,  101  U.  S.  181;  Hackettstown  Nat  Bank 
V.  Ming,  52  N.  J.  Eq.  157,  27  Atl.  920;  German  Nat  Bank  v.  LouisTllle 
Butchers'  Hide  &  Tallow  Co.,  97  Ky.  34,  29  S.  W.  882;  Hawkins  v.  Bank 
(Ind.  Sup.)  49  N.  E.  957;  Union  Loan  &  Trust  Co.  v.  Southern  Oallfornla 
Motor  Road  Co.,  51  Fed.  840. 

•T  Doss  V.  Dltmars,  70  Ind.  451. 
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the  note  was  to  be  transferred.**  So,  the  stockholders  of  a  corpora- 
tion may  be  estopped  from  setting  up  that  its  bonds  were  ultra  vires 
by  their  laches  in  suffering  them  to  be  issued.'*  So,  a  surety  may 
waive  his  discharge  by  acquiescing  by  his  conduct  in  an  extension 
allowed  by  bank  usage  to  the  principal  debtor.*® 

On  the  other  hand,  a  maker  will  not  be  estopped  from  setting  up 
payment  by  authorizing  the  holder  to  retain  the  note  after  matu- 
rity as  against  the  principal  maker.®^  So,  a  partner  may  set  up  in 
defense  that  the  firm  indorsement  was  made  as  an  accommodation 
by  another  partner  without  his  consent,  although  he  knew  of  such 
partner's  practice  and  had  frequently  protested  against  it.**  So,  the 
maker  may  set  up  a  breach  of  warranty  in  the  deed,  for  which  the 
note  was  given,  notwithstanding  a  cross  action  brought  by  him  for 
damages  on  the  contract.^^  So,  his  action  will  not  be  barred  by 
the  fact  that  he  has  brought  suit  on  the  note  against  another  person 
as  maker,  unless  the  defendant  has  been  prejudiced  by  it.**  And 
a  defense  will  not  be  barred  by  the  omission  to  plead  it  to  other 
notes,  given  for  the  same  consideration,  and  sued  by  other 
parties.** 

Estoppel  by  Negligence. 

§  1873.  Where  a  party  signs  a  note  under  the  belief  that  it  is 
a  different  paper,  although  he  is  misled  by  the  fraud  of  the  payee 
or  of  some  other  party,  he  will  be  estopped  from  setting  up  the 
fraud  against  a  bona  fide  purchaser  before  maturity,  if  he  has  been 
guilty  of  negligence  in  executing  the  paper.**    And  he  will  not  be 

S8  King  V.  Fowler,  16  Mass.  397;  or  on  receiving  notice  of  the  transfer, 
Albee  v.  Littie,  5  N.  H.  277. 

«»  Tyrell  v.  Railroad  Co.,  7  Mo.  App,  294. 

•0  Stratford  Bank  v.  Crosby,  8  Me.  154. 

»i  Hardy  v.  Waddell,  58  N.  H.  4G0.  At  the  suit  of  an  indorsee  after  ma- 
turity. 

•2  Smith  V.  Weston,  88  Hun,  25,  34  N.  Y.  Supp.  557.    And  see  $  417,  supra. 

•8  Applegarth  v.  Robertson,  65  Md.  493,  4  Atl.  896. 

•*  McClure  v.  Livermore,  78  Me.  390,  6  Atl.  11. 

•8  Davis  V.  Brown,  94  U.  S.  423. 

•«  Chapman  v.  Rose,  56  N.  Y.  137;  Kellogg  v.  Curtis,  65  Me.  59;  Carey  v. 
Miner,  25  Hun  (N.  Y.)  28;  Fenton  v.  Robinson,  4  Hun  (N.  Y.)  252;  Citizens' 
Nat.  Bank  v.  Smith,  55  N.  H.  593;  Fulford  v.  Block,  8  111.  App.  284;  Ross 
V.  Doland,  29  Ohio  St  473;   McDonald  v.  Bank,  27  Iowa,  319;   Douglass  v. 
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excused  by  mere  inability  to  read  without  glasses,  which  were  not 
at  hand;  •^  or  by  his  ignorance  of  the  language;  •*  or  even  by  his 
inability  to  read,  where  there  were  other  persons  present,  who  could 
have  read  the  paper  to  him,'*  and  where  he  has  made  no  effort  what- 
ever to  ascertain  what  the  instrument  was.^^®  And  where  the 
maker  o^  an  instrument  sets  up  such  fraud  as  a  defense,  if  he 
intended  to  make  a  note  (although  different  in  its  terms),  the  burden 
is  on  him  to  show  that  he  was  not  negligent.* °*  Negligence  in  such 
case  is  a  question  of  fact  for  the  jury  to  determine.*®* 

Matting,  29  Iowa,  498;  Wright  v.  FUnn,  33  Iowa,  159;  Nebeker  v.  Cutsinger. 
48  Ind.  43C;  Glenn  v.  Porter,  49  Ind.  500;  Woollen  v.  Ulrlch,  64  Ind.  120; 
Thomas  v.  RuddeU,  66  Ind.  32C;  Fisher  v.  Von  Behren,  70  Ind.  19;  Ruddell 
V.  Fhalor,  72  Ind.  533;  WiUiams  v.  StoU,  79  Ind.  80;  First  Nat.  Bank  of 
Parkersburgh  v.  Johns,  22  W.  Va.  520;  Shirts  v.  Overjohn,  60  Mo.  305;  Fred- 
erick V.  Clemens,  Id.  313;  Ort  v.  Fowler,  31  Kan.  478,  2  Pac.  580;  Goetter 
V.  Pickett,  61  Ala.  387;  Orr  v.  Sparkman  (Ala.)  23  South.  829;  Maxwell  v. 
Morehart,  66  Ind.  301;  Baldwin  v.  Bricker,  86  Ind.  221;  Wickham  v.  Grant. 
28  Kan.  517;  Ward  v.  Johnson,  51  Minn.  480,  53  N.  W.  766;  Perkins  v.  White, 
36  Ohio  St.  530;  Mackey  v.  Peterson,  29  Minn.  298,  13  N.  W.  132;  Kitchen 
V.  Loudenback,  48  Ohio  St  177,  26  N.  E.  979.  So,  as  to  fraud  in  general, 
Mosher  v.  Carpenter,  13  Hun  (N.  Y.)  002. 

»7  BedeU  v.  Herring,  77  Gal.  572,  20  Pac.  129;  McCoy  v.  Gouvion  (Ky.)  43  S. 
W.  699;  Maxwell  v.  Morehart,  66  Ind.  301.  But  see,  contra,  after  verdict,  where 
the  maker's  children  were  present  and  could  read.  Griffiths  v.  Kellogg,  39 
Wis.  290.     See,  too,  Soper  v.  Peck,  51  Mich.  503.  17  N.  W.  57. 

»8  In  this  case  it  did  not  appear  that  the  note  was  read  to  him  or  misrep- 
resented. Fisher  v.  Von  Behren,  70  Ind.  19;  Boagnl  v.  Fouchy,  26  La.  Ann. 
594;   Wickham  v.  Grant,  28  Kan.  517. 

o»  Baldwin  v.  Barrows,  86  Ind.  351.  Aid  see  Perkins  v.  White,  36  Ohio 
St  530. 

100  Ruddell  V.  Dillman,  73  Ind.  518. 

101  Fenton  v.  Robinson,  4  Hun  (N.  Y.)  252;  Fayette  Co.  Sav.  Bank  r. 
Steffes.  54  Iowa,  214,  6  N.  W.  267. 

102  Baldwin  v.  Bricker,  86  Ind.  221;  Webb  v.  Corbin,  78  Ind.  403;  Homes* 
V.  Hale,  71  111.  552;  Sim  v.  Pyle,  84  111.  271;  Hopkins  v.  Insurance  Co..  57 
Iowa,  203,  10  N.  W.  605;  Leach  v.  Nichols.  55  111.  273;  Yellow  Medicine  Co. 
Bank  v.  Wiger,  59  Minn.  384,  61  N.  W.  452;  Soper  v.  Peck,  51  Mich.  .563,  17 
N.  W.  57;  Dodd  v.  Dunne,  71  Wis.  582,  37  N.  W.  430.  But,  if  the  facts  are 
admitted,  it  is  a  question  of  law.  Kellogg  v.  Curtis,  65  Me.  59.  But  It  can- 
not be  raised  by  demurrer.  Munson  v.  Nichols,  62  111.  111.  As  to  the  duty 
of  consulting  other  members  of  the  family,  if  tlie  maker  is  unable  to  read,  see 
National  Exch.  Bank  t.  Ogden,  81  Hun  (N.  Y.)  452;  Same  ▼.  Yeneman,  43 
Hun  (N.  Y.)  241. 

(2618) 


Ch.  47)  ESTOPPEL   BY    NEGLIGENCE.  §    1874 

§  1874.    But,  where  there  has  been  no  negligence  on  the 

maker's  part,  there  is  no  estoppel  in  such  case.^°^  And  it  is 
not  of  itself  negligence  that  a  maker,  not  knowing  how  to  read, 
was  induced  to  sign  the  paper  by  fraudulent  representations  lead- 
ing him  to  believe  it  was  a  different  contract;  *®*  or  to  sign  a  paper 
which  was  afterwards  converted  into  a  note.^^**  Neither  is  it  negli- 
gence, necessarily,  to  trust  the  agent  of  the  payee  to  read -a  note 
correctly.^®*  If  the  owner  of  a  bill  intrusts  it  with  his  blank  indorse- 
ment to  an  agent,  who  makes  a  fraudulent  disposition  of  it,  he  will 
be  estopped  from  setting  up  the  fraud  against  a  bona  fide  holder.^®' 
And  where  an  acceptance  is  indorsed  in  blank  by  A.,  and  delivered 
to  his  agent  to  pay  to  B.,  on  a  certain  note  made  by  A.,  and  the  agent 
by  a  fraudulent  representation  induces  B.'s  cashier  to  fill  in  the  blank 
indorsement  specially  to  him,  and  misappropriates  the  proceeds,  B. 
will  not  be  liable  to  A.  for  such  fraud.^*** 

The  effect  of  negligence  as  an  estoppel  against  other  defenses, 
such  as  alteration,  forgery,  and  want  of  delivery,  has  been  consid- 
ered already  in  treating  of  those  special  topics. 

los  Kellogg  V.  Steiner,  29  Wis.  626;  Walker  v.  Ebert,  Id.  194;  Martin  v. 
Smylee,  55  Mo.  577.  E.  g.  where  after  reading  another  contract  was  substi- 
tuted by  sleight  of  hand.  Oibbs  v.  Linabury,  22  Mich.  479.  And  see  §  181, 
supra.  And  mere  illiteracy  is  not  neglect  and  does  not  require  more  than 
ordinary  prudence.  Sims  v.  Bice,  67  111.  88;  Taylor  v.  Atchison,  54  111.  196. 
And  a  mistake  in  accepting  a  payment,  due  to  such  Uliteracy,  creates  no  estop- 
pel as  against  the  party  who  took  advantage  of  it  Devine  v.  Bank,  91  Wis. 
68,  64  N.  W.  589. 

104  Baldwin  v.  Brlcker,  86  Ind.  221;  Bowers  v.  Thomas,  62  Wis.  480,  22 
N.  W.  710;  Richardson  v.  Schirtz,  59  111.  313.  So,  where  the  paper  was  fraud- 
ulently misread  to  him.  Webb  v.  Corbin,  78  Ind.  403.  There  being  no  one 
within  a  quarter  of  a  mile  who  could  read.    Yeagley  v.  Webb,  86  Ind.  424. 

los  Puffer  V.  Smith,  57  111.  527.  And  see,  as  to  the  fraudulent  alteration 
of  a  collateral  agreement  after  transfer  to  a  bona  fide  purchaser,  Strough  v. 
Gear,  48  Ind.  100. 

loe  Hopkins  v.  Insurance  Co.,  57  Iowa,  203,  10  N.  W.  605. 

107  Putnam  v.  Sullivan,  4  Mass.  45;  Charles  River  Nat  Bank  v.  Davis, 
100  Mass.  413;  or  as  a  ground  for  recovering  the.  note  from  a  bona  fide 
header,  Connell  v.  Bliss,  52  Me.  476.  And,  as  to  the  effect  of  neglect  in  sign- 
ing blank  instruments  or  leaving  blanks,  see  §§  181,  187,  1770,  supra. 

108  Weirick  v.  Bank,  16  Ohio  St  297.  But  leaving  a  rubber  stamp  for  signa- 
ture locked  up  In  his  safe,  from  which  it  was  taken  by  an  office  boy,  Is  not 
negligence.    Robb  v.  Insurance  Co.  (Pa.)  40  Atl.  969. 
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II.  Defense  against  Bona  Fide  Holder. 

S  1875.  Defense  against  Payee. 

1876.  Holder  with  Notice. 

1877.  Without  Indorsement 

187a  Without  Consideration— Pledgee. 

1879.  Purchaser  after  Maturity. 

1881.  Set-Off. 

1882.  Set-Off— Statutes. 

1883.  After  Transfer  and  Kotlce. 

1884.  Collateral— Nonnegotiable  Paper. 

1885.  Bona  Fide  Holder. 

1886.  Capacity— Authority. 

1887.  Consideration. 

1888.  Condition. 

1889.  Illegality. 

1S90.  Usury. 

1891.  Fraud. 

1892.  Fraud— Between  Whom. 

1893.  Fraud  in  Delivery. 

1S94.  Fraud— Diversion  of  Accommodation  Paper. 

1895.  Release— Satisfaction  and  Set-Off. 


Defense  ag^ainst  Payee. 

§  1875.  Defenses  are  available,  in  general,  against  the  payee  or 
other  immediate  party  to  commercial  paper  as  in  other  contracts. 
And  equities  are  admissible,  in  like  manner,  against  the  payee's  col- 
lecting agent;  *®*  or  against  one  who  sues  as  indorsee  "to  the  use  of 
the  payee."  ^^®  So,  where  the  payee  is  partner  and  agent  of  the 
plaintiflMn  the  transaction  for  which  the  note  was  given.^^^  And, 
even  where  the  payee  repurchases  the  note  from  a  bona  Me  holder  he 
is  subject  to  such  defenses  as  were  originally  available  against  him."* 
So,  where  a  merely  nominal  payee  indorses  to  the  real  party  in  a 
usurious  contract,  the  maker  will  not  be  liable  to  the  latter,  nor 

100  Sinnot  v.  Schlater,  22  La.  Ann.  201. 

110  E.  g.  on  an  agreement  to  repay  the  drawer,  if  collected.    Wilson  v. 
Holmes,  5  Mass.  543. 

111  Kelly  V.  Pember,  35  Vt  183. 

112  Kost  V.  Bender,  25  Alich.  515. 
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estopped  by  his  admissions  to  him  op  to  the  payee.***  In  an 
action  by  the  payee,  the  acceptor  cannot  set  up  equities  between 
himself  and  the  drawer,  although  he  had  funds  of  the  drawer  in  his 
hands  at  the  time  of  acceptance.*"  So,  he  cannot  set  up  a  want  of  con- 
sideration between  himself  and  the  drawer,  although  the  payee  ob- 
tained the  bill  before  acceptance.*"  So,  a  guarantor  cannot  set  up 
fraud  on  himself  by  the  maker  as  against  a  payee  who  had  no  notice  of 
it.***  And,  as  against  such  payee,  the  maker  or  surety  cannot  set  up 
that  the  note  was  given  on  condition  of  another  surety  being  added  be- 
fore deliyery.**^  But,  where  a  note  is  made  to  A.  for  goods  sold  by  B. 
with  a  warranty,  a  breach  of  B.'s  warranty  is  admissible  in  an 
action  brought  against  the  maker  by  A.,  although  he  knew  nothing 
of  it.**'  On  the  other  hand,  where  A.  gave  his  note  to  C.  in  payment 
of  his  own  debt  to  B.,  and  of  B.'s  debt  to  C,  he  cannot  set  up  against 
C.  a  defense  which  would  have  been  available  as  against  B.*** 

Defense  against  Holder  with  Notice. 

§  1876.  Where  the  purchaser  takes  a  bill  or  note  with  notice,, 
he  is  subject  to  defense  like  the  payee.  Thus,  the  maker  may  set 
up  against  such  holder  that  he  had  retired  from  a  partnership  before 
the  firm  note  was  delivered;  **•  or  that  the  consideration  was 
illegal;  ***  or  that  the  note  was  given  expressly  on  condition  of 
another  surety  being  added,*^^  or  on  conditions  as  to  purchase  of 
goods  or  other  consideration.***    So,  he  may  show  that  the  note 

ii3  Nichols  V.  Levins,  15  Iowa,  362. 

114  Fiournoy  v.  Bank,  78  Ga.  222,  2  S.  E.  547. 

118  Arpln  V.  Owens,  140  Mass.  144,  3  N.  E.  25. 

ii«  Davis  Sewlng-Mach.  Co.  v.  Buckles,  89  in.  237. 

1  IT  Jordan  v.  Jordan,  10  Lea  (Tenn.)  124. 

118  Aldrich  V.  Stockwell,  9  Allen  (Mass.)  45. 

ii»  Adams  v.  Power,  48  Miss.  450. 

laoRobb  V.  Mudge,  14  Gray  (Mass.)  534. 

181  Wlggin  V.  Bush,  12  Johns.  (N.  Y.)  306;  Jacobs  v.  Mitchell,  46  Ohio  St. 
601,  22  N.  E.  768.     So,  as  to  usury,  Zabriskie  v.  Spielman,  46  N.  J.  Law,  35. 

188  See  Sf  187,  916,  supra. 

i88McFadden  v.  Maxwell,  17  Johns.  (N.  Y.)  188;  BelleviUe  Sav.  Bank 
T.  Bormnan  (BL  Sup.)  10  N.  E.  552;   Murray  v.  Heed,  17  Wash.  1,  48  Pac.  343. 
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was  obtained  by  fraud;  ***  especially  where  it  was  nonnegotiable."' 
So,  he  may  show  that  it  was  for  accommodation  for  a  particular 
purpose,  which  had  failed  or  been  disregarded;  ^**  or  that  the  accom- 
modated party  had  fraudulently  diverted  the  paper.^*^  But  the 
mere  fact  of  its  being  accommocUition  paper  constitutes  no  defense 
even  against  a  party  with  notice.*^* 

A  release  may  be  set  up,  in  like  manner,  against  a  purchaser  with 
notice.^ ^®  But  the  fact  that  the  plaintiff  purchased  with  notice  that 
the  note  was  given  for  an  insurance  premium  will  not  render  a  claim 
of  the  maker  against  the  company  admissible  without  further  no- 
tice.**^ And  a  set-off  may  be  available  against  the  payee,  and  not 
against  a  purchaser  for  value  before  maturity  who  had  notice  of  it."* 

Defense  against  Purchaser  without  Indorsement. 

§  1877.  Where  the  purchaser  of  a  bill  or  note  takes  it  without 
indorsement,  unless  it  is  transferable  by  delivery,  he  will  be  subject 
to  such  defenses  as  are  available  against  the  payee.*^*  But  it  is 
sufficient  for  his  protection  if  the  note  is  indorsed  before  maturity, 

124  Fowler  v.  Brantly,  14  Pet  318;  Fisher  v.  Leland,  4  Cush.  (Mass.)  456; 
First  Nat.  Bank  of  Chelsea  v.  Goodsell,  107  Mass.  149;  Borrill  v.  Stevens, 
73  Me.  305;  Piatt  v.  Jerome,  2  Blatchf.  186,  Fed.  Cas.  No.  11,217;  Gilman 
V.  Railroad  Co.,  72  Ala.  5GG;  Banl^  of  Tennessee  v.  Johnson,  1  Swan  (Tenn.) 
217;  Knott  V.  Tidy  man,  86  Wis.  164,  56  N.  W.  632.  As  to  payments  made 
after  notice,  De  Mott  v.  Starkey,  3  Barb.  Ch.  (N.  Y.)  403. 

126  Hamilton  v.  Insurance  Co.,  G5  Ga.  750. 

126  Chit.  Bills,  250;  Lloyd  v.  Davis,  3  Law  J.  K.  B.  38;  Small  ▼.  Smith,  1 
Denio  (N.  Y.)  583;  Holbrook  v.  Mix,  1  B.  D.  Smith  (N.  Y.)  154;  PraU  ▼. 
Hinchman,  6  Duer  (N.  Y.)  351;  Wagner  v.  Diedrich,  50  Mo.  484;  Moulton 
V.  Posten,  52  Wis.  169;    Stone  v.  Vance,  6  Ohio,  246. 

127  Especially  where  the  transfer  was  also  usurious.  Powell  ▼.  Waters, 
8  Cow.  (N.  Y.)  669,  affirming  17  Johns.  (N.  Y.)  176.    And  see  S  526,  supra. 

128  See  §  561,  supra. 

120  Case  Wagon  Co.  v.  Wolfenden,  63  Wis.  185,  23  N.  W.  485. 
130  Barker  v.  Valentine,  10  Gray  (Mass.)  341. 

181  Patterson  v.  Wright,  64  Wis.  289,  25  N.  W.  10.  See  §  1882,  Infra.  But, 
where  the  note  was  fraudulently  transferred  by  the  payee  to  evade  the  set-off, 
an  indorsee  with  notice  was  held  subject  to  it  as  a  trustee  for  the  payee.  Hill- 
house  V.  Adams,  57  Conn.  153,  17  Atl.  (>98. 

182  Weber  v.  Orten,  91  Mo.  677,  4  S.  W.  271.  E.  g.  want  of  consideration, 
Camp  ▼.  Sturderant,  16  Neb.  693,  21  N.  W.  449;   or  an  agreement  for  exten- 
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although  previously  transferred  by  delivery  only.^'*  Where  one 
takes  from  the  payee  by  assignment  for  the  benefit  of  creditors, 
he  is  in  like  manner  subject  to  defenses  existing  against  the  payee.^** 
So,  where  a  note  is  made  payable  to  A.,  and  delivered  without 
indorsement  in  the  first  instance  to  B.,  the  latter  will  be  subject  to 
defense  as  payee."*  And  where  one  purchases  in  good  faith,  but 
vnder  a  forged  indorsement,  he  takes  the  paper  subject  to  defense 
like  a  purchaser  without  indorsement."* 

Defense  against  Holder  without  Consideration — Pledgee. 

§  1878.  One  who  takes  a  note  without  consideration  takes  it 
subject  to  defense.^  * ^  So,  where  the  drawee  pays  drafts  out  of  the  draw- 
er's funds  in  hand,  and  holds  them  as  vouchers,  they  are  open  to 
equities  between  himself  and  the  drawer.**®  And,  where  one  pur- 
chases a  note  for  less  than  its  face,  he  is  only  entitled  to  protection 
against  defenses  to  the  extent  of  the  consideration  paid.*'*  So, 
where  he  purchases  stolen  bank  bills  at  a  discount  below  their  market 
value,  and  after  they  have  been  protested.**^ 

One  who  holds  commercial  paper  as  a  pledgee  is  protected  as  a 
bona  fide  holder,***  but  not  beyond  the  amount  of  the  debt  secured 

fiion,  Ferguson  v.  Hill,  3  Stew.  (Ala.)  485;  or  for  another  surety,  Gibson  v. 
Miller,  29  Mich.  355;  or  not  to  transfer,  Trust  Co.  v.  National  Bank,  101 
U.  S.  68;  or  a  part  payment,  Dunn  v.  Meserve,  38  N.  H.  429.  And  see  §§  789, 
989,  supra;  and  as  to  the  effect  of  indorsement  without  recourse,  §  722,  supra, 
and  restrictive  Indorsement,  {  727,  supra. 

133  Irwin  V.  Bailey,  8  Biss.  523,  Fed.  Cas.  No.  7,079. 

134  Sims  ▼.  Wilson,  47  Ind.  226. 

135  E.  g.  of  usury,  Marvin  v.  MeCiiUum,  20  Johns.  (N.  Y.)  288;  or  fraud, 
Boody  V.  Bartlett,  42  N.  H.  558. 

i3«  Rowe  V.  Putnam,  131  Mass.  281. 

137  E.  g.  usury,  Harpham  v.  Haynes,  30  111.  405;  or  fraud,  Millard  y.  Bar- 
ton, 13  R.  I.  601;  Sawyer  v.  Wis  well,  9  Allen  (Mass.)  39.  And  see  §  990  et 
aeq.,  supra. 

138  RandaU  ▼.  Weld,  86  Pa.  St.  357. 

130  Holcomb  V.  Wyckoff,  35  N.  J.  Law,  35.    And  see  §§  452,  994,  supra. 

140  Olmstead  v.  Bank,  32  Conn.  278. 

1*1  Saloy  V.  Bank,  39  La.  Ann.  90,  1  South.  657;  Doane  v.  King,  30  Fed. 
106;  Partridge  v.  Williams,  72  Ga.  807.  So,  by  statute  in  GEORGIA  (Ck)de, 
§3097). 
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by  the  pledge."*  As  to  the  excess,  it  is  admissible  to  show  failure 
of  the  original  consideration,^*'  or  a  part  payment,  or  other  de- 
fense.^** But  where  a  certificate  is  assigned  expressly  for  yalue, 
and  pledged  by  the  assignee,  the  pledgee  may  hold  it  as  security 
for  his  debt,  notwithstanding  an  agreement  between  the  original 
parties  to  the  transfer  for  its  return  on  a  certain  condition.^*' 
Where  the  pledge  is  usurious,  the  maker  may  set  up  a  payment  made 
to  the  payee  without  notice  of  the  transfer.***  It  is,  however,  no 
defense  against  a  pledgee  to  show  that  the  note  was  pledged  to  him 
as  collateral  security  for  a  verbal  agreement"^ 

Defense  against  Purchaser  after  Maturity. 

§  1879.  Defenses  are,  in  general,  admissible  against  a  purchaser 
after  maturity  as  against  the  original  payee.**"  And  this  is  expressly 
provided  by  statute  in  some  states.**®  And  in  Illinois  intermediate 
defenses  also  are  reserved  as  against  such  holder.***®  The  rule  sub- 
jecting a  purchaser  after  maturity  to  defenses  available  against  the 
payee  applies  also  to  negotiable  coupon  bonds,***  and  to  the  coupons 

1*2  Union  Nat  Bank  v.  Roberts,  45  Wis.  373;  Chicopee  Bank  v.  Ghapin. 
8  Mete.  (Mass.)  40;  International  Bank  v.  German  Bank,  71  Mo.  183.  And 
see  H  799,  800,  supra. 

1*8  Exchange  Bank  v.  Butner,  60  Ga.  654. 

1**  Bond  V.  Fitzpatrlck,  8  Gray  (Mass.)  536;  or  fraud,  Carpenter  t.  Bank, 
106  Pa.  St.  171. 

14  B  Moore  v.  Bank.  55  N.  Y.  41. 

i*»  Caswell  V.  Railroad  Co.,  50  Ga.  70. 

147  Walker  v.  Crawford,  5G  111.  444. 

148  Davis  V.  Briggs,  39  Me.  30i;  Paine  v.  Railroad  Co.,  118  U.  S.  152, 
6  Sup.  Ct.  1019;  Smith  v.  Lawson,  18  W.  Va.  212;  Lanata  v.  Bayhl,  31  La. 
Ann.  229;  McNltt  v.  Helm,  33  Iowa,  342;  British  American  Mortg.  Co.  v. 
Smith,  45  S.  C.  83,  22  S.  E.  747.  Although  the  note  purported  on  its  face  to 
haye  been  indorsed  before  maturity.  Goodson  y.  Johnson,  35  Tex.  622.  And 
irrespective  of  the  good  faith  of  the  Indorsee.  Pugh  y.  Grant,  86  N.  C.  39. 
And  see  §  674,  supra. 

140  COLORADO  (MiUs'  Ann.  St.  §  248);  GEORGIA  (Code,  §  3695);  KANSAS 
(Gen.  St.  c.  115,  §  2);  NEBRASKA  (Comp.  St  §  3383);  MINNESOTA  (Gen. 
St  c.  66,  §  27).  So,  by  the  Negotiable  Instruments  Law  in  COLORADO,  (X)N- 
NECTICUT,  FLORIDA,  VIRGINIA  (§  58),  MARYLAND  (8  77),  and  NEW 
YORK  (§  97). 

180  ILLINOIS  (Hurd's  Rev.  St  c.  98,  §  11). 

181  National  Bank  of  Washington  y.  Texas,  20  Wall.  72;   Texas  T«  White, 
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themselves/**  and  to  bank  bills.*"'  But  the  burden  is  on  the  de- 
fendant;  who  sets  up  want  of  original  consideration  or  other  defense 
against  a  purchaser  after  maturity.**^*  Failure  of  consideration  is, 
however,  admissible  as  a  defense  in  such  case,  although  the  mater 
has  already  filed  a  bill  in  equity  against  the  payee  to  have  the  note 
canceled.*''  The  fact  that  a  note  was  given  for  the  payee's  accom- 
modation is  no  defense  against  a  purchaser  after  maturity,  who  had 
no  .notice  of  that  fact,*'*  unless  the  proceeds  were  diverted  by  the 
payee  from  the  purpose  originally  agreed  on  with  the  accommoda- 
tion maker.* '^  In  like  manner,  a  breach  of  condition  for  another 
surety  may  be  set  up  against  one  who  takes  the  note  after  maturity 
and  for  collection  only.*'®  So,  a  contemporaneous  agreement  for  in- 
demnity as  a  condition  to  the  maker's  liability  may  be  set  up  against 
a  purchaser  after  maturity;  *'°  or  a  condition  for  a  return  of  the 
note  to  the  accommodation  maker.**® 

§  1880.  A  purchaser  after  maturity  is,  in  like  manner,  sub- 
ject to  the  defense  that  the  paper  was  given  for  an  illegal  consider- 
ation,*®* or  was  usurious,*'*  or  had  been  paid,  in  whole  or  part,*" 
or  was  procured  by  fraud;  *'*  or  that  it  had  been  satisfied  and  was 

7  WaU.  700;  Texas  v.  Hardenberg,  10  Wall.  G8;  Greenwell  v.  Haydon,  78 
Ky.  333. 

162  Hinckley  v.  Bank,  131  Mass.  147.  Especially  where  they  are  not  In 
form  negotiable.    Evertson  v.  Bank,  66  N.  Y.  14,  reversing  4  Hun  (N.  Y.)  692. 

153  Burroughs  v.  Bank,  70  N.  C.  283. 

i5<  Lipsmeler  v.  Vehslage,  29  Fed.  175. 

156  Wiltsie  V.  Northam,  3  Bosw.  (N.  Y.)  162. 

166  Renwick  v.  Williams,  2  Md.  356.    And  see  §  677,  supra. 

157  Long  V.  Rhawn,  75  Pa.  St.  128. 

168  Stricklln  v.  Cunningham,  58  HI.  293. 

150  Yoimgs  V.  Little,  15  N.  J.  Law,  1. 

i«o  Kellogg  V.  Barton,  12  Allen  (Mass.)  527. 

i»i  BIsseU  wGowdy,  31  Conn.  47;    Baucom  v.  Smith,  66  N.  C.  537. 

i«2  Tufts  V.  Shepherd,  49  Me.  312;   Kurz  v.  Holbrook,  13  Iowa,  562. 

183  Walton  V.  Young,  26  La.  Ann.  164;  Cromwell  v.  Arrott,  1  Serg.  &  R.  (Pa.) 
180.  So,  where  it  was  indorsed  after  maturity  "without  recourse.'*  Reichert 
V.  Koemer,  54  111.  306.  So,  payment  of  a  copy  forged  by  the  plaintiff's  in- 
dorser  before  transfer  to  him.    Leach  v.  Funk,  97  Iowa,  576,  66  N.  W.  768. 

i«4  Greenwell  v.  Haydon,  78  Ky.  33:i;  Melendy  v.  Keen,  89  111.  395;  Clarke 
V.  Dederick,  31  Md.  148;  Tucker  v.  Smith,  4  Me.  415;  Barlow  ▼.  Scott*» 
Adm'rs,  12  Iowa,  63:  Northampton  Nat.  Bank  v.  Kidder,  106  N.  Y.  221,  12 
N.  E.  577.    And  see  §§  674,  676,  supra. 
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to  be  canceled,  but  was  fraudulently  negotiated  by  the  payee  many 
years  afterwards;  ^°*  or  that  it  was  accommodation  paper,  and  had 
been  fraudulently  diverted  by  the  payee;  ^''  or  that  it  was  fraud- 
ulently negotiated,  and  the  proceeds  misappropriated  by  the  maker's 
agent,^®^  or  by  his  attorney  for  collection,^'*  or  by  a  depositor  with 
whom  it  was  left  for  a  special  purpose.^**  So,  the  maker  may  show, 
as  against  such  holder,  that  it  was  accommodation  paper,  and  had 
been  fraudulently  diverted  by  the  payee  from  the  agreed  purpose."" 
So,  a  purchaser  after  maturity  for  value  from  a  thief  takes  the  in- 
strument subject  to  the  defense  of  payment  made  at  maturity.*'^ 
So,  where  one  purchases  a  lost  note  two  years  after  its  maturity  in 
payment  of  a  debt,  he  cannot  be  protected  against  the  owner  in  an 
action  of  trover.^^^  In  like  manner,  a  purchaser  after  maturity 
takes  subject  to  the  defense  of  an  accord  and  satisfaction,^^*  or  of  a 
prior  release  by  the  payee,^^*  or  an  agreement  to  release  collateral 
on  a  part  payment.^" 

Set-Off  against  Purchaser  after  Maturity. 

§  1881.  A  purchaser  after  maturity  takes  subject  to  set-oflfs  ex- 
isting against  the  payee  ^^^  before  the  transfer  of  the  paper.*^^ 

i«8  Cross  V.  Herr,  9G  lud.  96. 
^  166  Wheeler  v.  Barret,  20  Mo.  573;   Atkins  v.  Knight,  46  Ala.  539. 

16T  Maples  V.  Browne,  48  Pa.  St.  458. 

168  Eggan  V.  Brlggs,  23  Kan.  710;  McCormick  ▼.  Williams,  54  Iowa,  50, 
<»  N.  W.  138;  Henderson  v.  Case,  31  La.  Ann.  215;  Reed  v.  Warner,  5  Paige 
(N.  Y.)  650. 

160  Goodson  v.  Johnson,  35  Tex.  622. 

170  Coghlin  V.  May,  17  Cal.  515;    Hoffman  v.  Foster,  43  Pa.  St  137. 
1 171  Arents  v.  Com.,  18  Orat.  (Va.)  750. 

172  Easley  v.  Crockford,  3  Moore  &  S.  700,  10  Bing.  243. 

173  Lord  V.  Favorite,  29  111.  149. 

174  Crossley  v.  Ham,  13  East,  498.    And  see  §  678,  supra. 
.17  6  Howard  v.  Gresham,  27  Ga.  347. 

176  Sherwood  v.  Barton,  36  Barb.  (N.  Y.)  284;  Thompson  ▼.  McClelland, 
29  Pa.  St.  475;  Lighty  v.  Brenner,  14  Serg.  &  R.  (Pa.)  127;  Sargent  v.  South- 
gato,  5  Pick.  (Mass.)  312;  Bowon  v.  Thrall,  28  Vt.  382;  Elch  v.  Greeley,  112 
Cal.  171,  44  Pac.  483;  ■  Thompson  r.  Lowe,  111  Ind.  272,  12  N.  E.  476;   Wyman 

177  Shirley  v.  Todd,  9  Me.  83;  Burnham  v.  Tucker,  18  Me.  179;  First  Nat 
Bank  of  Rapid  City  v.  Security  Nat  Bank  of  Sioux  City,  34  Neb.  71,  51 
N.  W.  305. 

(2626) 


Ch.  47)  SET-OFF   AGAINST   PURCHASER   AFTER   MATURITY.  §   1881 

And,  if  the  payee  repurchases  a  note  after  maturity  without  knowl- 
edge of  a  set-off  against  his  indorser,  he  will  still  take  subject  to  it.^^' 
Under  the  statute  in  Massachusetts,  a  purchaser  after  maturity  is 
subject  to  a  set-off  against  the  payee  or  indorser  held  or  acquired  by 
the  defendant  before  notice  of  transfer.^ ^*  And  such  set-off  may  be 
shown  under  the  general  issue.^®®  And  such  holder  is  subject  to  a 
set-off  held  or  acquired  before  notice  of  transfer  against  the  payfee 
or  any  intermediate  indorser.^ ^^  And  this  is  provided  expressly  by 
statute  in  some  other  states."^  But  in  other  states,  even  against  a 
purchaser  after  maturity,  only  such  set-offs  are  admissible  as  existed 
against  the  original  payee.^®*  The  rule  in  England  and  some  of  the 
United  States,  in  like  manner,  excludes  as  against  such  purchaser  all 
set-offs  arising  out  of  other  transactions.^®*     But  in  other  states  any 

V.  Robbing.  51  Ohio  St.  98,  37  N.  E.  264;  Davis  v.  Noll,  38  W.  Va.  66,  17  S. 
E.  791;  Norton  v.  Foster,  12  Kan.  44.  So,  as  to  demand  note  transferred 
four  months  after  date.  La  Due  v.  Bank,  31  Minn.  33,  16  N.  W.  426.  And 
see  §§  674,  679,  supra.  So,  by  statute,  in  TEXAS  (Rev.  St  art  265).  But 
not  to  exceed  the  note  sued  on.    Reese  v.  Teagarden,  31  Tex.  642. 

178  Martin  v.  Richardson,  68  N.  C.  255. 

iT»  Sargent  v.  Southgate,  5  Pick.  312;    Baxter  v.  Little,  6  Mete.  7. 

180  Stockbridge  v.  Damon,  5  Pick.  C^lass.)  223.  And  see  Peabody  v.  Peters, 
Id.  1. 

181  Bond  V.  Fitzpatrick,  4  Gray  (Mass.)  89.  But  not  where  the  set-oflP 
claimed  was  the  maker's  liability  as  surety  for  the  intermediate  indorser, 
which  he  had  not  discharged  except  by  giving  his  own  nonnegotiable  note  for 
it.    Judah  V.  Potter,  18  Ind.  224. 

182  NEW  YORK  (Code  Civ.  Proc.  §  502);  ILLINOIS  (Hurd's  Rev.  St.  c.  98, 
S  12);  INDIANA  (Horner's  Rev.  St.  §  5504).  So,  in  MISSOURI  (Munday  v. 
Clements,  58  Mo.  577);  and  MINNESOTA  (Tuttle  v.  Wilson,  33  Minn.  422, 23  N. 
W.  864;  Gen.  St.  §  499);  and  WISCONSIN  (St.  §  2606).  The  New  York  statute 
has  been  held  not  to  apply  to  an  indorsee  before  maturity.  Binghamton  Trust 
Co.  V.  Clark  (Sup.)  52  N.  Y.  Supp.  941.  In  Indiana  a  set-off  existing  before 
notice  of  transfer  against  an  intermediate  party  is  available  against  a  nonne- 
gotiable note,  Huston  v.  Bank,  85  Ind.  21;  Cox  v.  Bank  (Ind.  App.)  47  N. 
E.  841;  but  only  where  the  defendant  was  not  otherwise  indebted  to  such 
intermediate  party  beyond  the  amount  claimed  for  set-off.  Meeker  v.  Shanks, 
112  Ind.  207,  13  N.  E.  712. 

188  Nixon  V.  English.  3  McCord  (S.  C.)  549;  Perry  v.  Mays,  2  Bailey  (S.  O.) 
354;  Kennedy  v.  Manship,  1  Ala.  43;  McKenzie  v.  Hunt,  32  Ala.  494;  Savage 
V.  Bank,  62  Miss.  586;  Ryan  v.  Chew,  13  Iowa,  589.  And  formerly  in  Illinois, 
Root  V.  Irwin,  18  111.  147;    Favorite  v.  Lord,  35  Dl.  142. 

184  BenJ.  Chalm.  Dig.  art  134;   2  Daniel,  Neg.  Inst.  442,  1  Edw.  Bills  &  N. 
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set-off,  although  arising  out  of  other  matters  existing  against  the 
payee  at  the  time  of  transfer,  is  available  against  a  purchaser  after 
maturity.^** 

Statutes  as  to  Set-Off. 

§  1882.  In  some  states  it  is  provided  by  statute  that  any  set-off 
against. the  payee  is  available  against  indorsees  or  assignees  until 
notice  of  transfer,  with  the  exception  of  negotiable  paper,^®*  or  with 
the  exception  of  bona  fide  holders  of  negotiable  paper  before  ma- 
turity.^®^  And  such  exception  may  be  implied  from  the  statute  put- 
ting inland  bills  and  notes  on  the  footing  of  foreign  bills."'  In 
Massachusetts  the  statute  allows  all  set-offs  against  the  original  hold- 
er of  a  demand  note  acquired  before  notice  of  transfer."*    In  Missis- 

§370;  2  Pars.  Notes  &  B.  603;  Borrougfa  v.  Moss,  10  Barn.  &  C.  558;  Holmes 
v.  KIdd,  3  Hurl.  &  N.  891;  Hughes  v.  Large,  2  Pa.  St.  103;  Haley  v.  Cong- 
don,  56  Vt  65;  Annan  v.  Houck,  4  Gill  (Md.)  325;  Arnot  v.  Woodburn,  35 
Mo.  99;  Cutler  v.  Cook,  77  Mo.  388;  Barnes  v.  McMullins,  78  Mo.  260;  Davis 
V.  Noll,  38  W.  Va.  66,  17  S.  E.  791;  Bates  v.  Kemp,  13  Iowa,  223;  Robert- 
son V.  Breedlove,  7  Port.  (Ala.)  541;  Hankins  v.  Shoup,  2  Ind.  342;  Arm- 
strong V.  Noble,  55  Vt.  428.    And  see  §§  678,  679,  supra. 

185  Robinson  v.  Perry.  73  Me.  168;  Johnston  v.  Humphrey,  91  Wis.  76,  G4 
N.  W.  317.     And  see  §  1852  et  seq.,  supra. 

iseALABAIilA  (Code,  §§  1765.  2684).  So,  in  KENTUCKY  (Ky.  St.  §  474). 
whether  the  set-off  is  against  the  payee  or  an  intermediate  indorser.  And 
notes  payable  at,  and  discounted  by,  an  incorporated  bank,  are  on  the  foot- 
ing of  foreign  bills.  Id.  §  483;  Prather  v.  Weisslger,  10  Bush  (Ky.)  117.  And 
the  Kentucky  statute  has  been  held  to  be  constitutional.  Bank  v.  Wood,  142 
Mass.  563,  8  N.  E.  753.  Under  the  Alabama  statute  such  set-off  is  ayailable 
against  a  nonnegotiable  note,  Brown  v.  Scott,  87  Ala.  453,  6  South.  384;  or  a 
negotiable  note  transferred  before  maturity  without  indorsement,  Vann  v. 
Marbury,  100  Ala.  438,  14  South.  273.  And  see  note  to  this  case  In  23  Lawy. 
Rep.  Ann.  325. 

187  CAIJFORNIA  (Code  Civ.  Proc.  §  36<S):  COLORADO  (Code  Civ.  Proc.  |  4); 
IOWA  (Code,  §  3461);  NEBRASKA  (Comp.  St.  §  5620);  SOUTH  CAROLINA' 
(Code  Civ.  Proc.  §  133);  WISCONSIN  (Sanb.  &  B.  Ann.  St.  §  2606).  And  see 
OREGON  (Code  Civ.  Proc.  §  72);  Drexler  v.  Smith,  30  Fed.  7o4.  But  the 
pledgee  of  an  insolvent  corporation  (payee)  is  subject  to  set-off.  Merchants' 
Exch.  Bank  v.  FiUdner,  92  Wis.  415,  66  N.  W.  691. 

188  NEW  JERSEY  (2  Gen.  St.  p.  2591,  §  340;  Id.  p.  2<504,  §§  1,  2);  INDIANA 
(Homer's  Rev.  St.  §  5504). 

189  MASSACHUSETTS  (Pub.  St.  c.  77,  §  14).  The  provision  for  setoff 
against  debts  in  general,  whenever  it  may  be  applicable  to  bills  and  notes  gov- 
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sippi  indorsed  notes  and  bills  are  subject  to  set-off  acquired  before 
notice  of  transfer.^*®  In  Minnesota  a  purchaser  after  maturity  may 
cut  off  all  equities  accruing  after  purchase  by  giving  the  maker  notice 
of  the  transfer.^** 

Set-Off  after  Transfer  and  Notice. 

§  1883.  In  some  states  the  maker  may  set  off  any  demand  exist- 
ing against  the  payee  before  notice  of  transfer.^®^  But  such  set-otf 
is  not  admissible  against  the  holder  of  a  note  payable  to  bearer,  un- 
less the  maker  gives  the  purchaser  notice  of  it.^®' 

A  set-off  acquired  against  the  payee  after  he  had  transferred  the 
note  is  not  generally  admissible,  even  against  a  purchaser  after  ma- 
turity.^** So,  a  judgment  rendered  against  the  payee  after  notice 
of  transfer  is  not  available  as  a  set-off  against  an  indorsee,  who  pur- 
chased the  note  before  maturity,  but  did  not  obtain  an  indorsement 
of  it  until  after.^**    And  where  a  note  is  transferred  before  maturity 

emed  by  the  law  merchant,  exclndos  set-offs  for  unliquidated  damages  (with 
some  exceptions,  Pub.  St.  c.  IGS.  §  3),  and  all  set-offs  acquired  after  notice  of 
transfer  (§  10)  or  commencement  of  suit  (§  5). 

i»o  MISSISSIPPI  (Ann.  Code,  §  3503;  Phipps  ▼.  Shegogg,  30  Miss.  JMl); 
including  instruments  negotiable  by  common  law,  or  by  statute,  Brown  y. 
Bank,  62  Miss.  754;  but  not  including  any  set-off  except  those  held  by  the 
defendant  against  the  party  with  whom  he  had  contracted  directly  and  im- 
mediately, Savage  v.  Bank,  02  Miss.  58G.     And  see  §  1885,  infra. 

i»i  Linn  v.  Rugg,  19  Minn.  181  (Gil.  145);   Gen.  St.  §  5157. 

102  Martin  v.  Trobridge,  1  Vt.  477;  McGowan  v.  Budlong,  70  Pa.  St.  470. 
Although  acquired  after  the  payee's  death.  King  y.  Conn,  25  Ind.  425.  So,  for- 
merly, in  Virginia,  Stewart  v.  Anderson,  6  Cranch,  203;  the  burden  being  on 
the  defendant  to  show  that  it  was  acquired  before  notice,  Kltchie  v.  Moore, 
5  Munf.  (Va.)  388. 

103  Parker  v.  KendaU,  3  Vt.  540. 

i»*  Furniss  v.  Gilchrist,  1  Sandf.  (N.  Y.)  53.  Whether  without  notice  of  the 
transfer,  Davis  y.  Miller,  14  Grat  (Va.)  1;  or  after  notice,  Linn  v.  Ilugg,  19 
Minn.  181  ((til.  145).  And  although  it  arose  out  of  a  prior  transaction,  Davis  v. 
Neligh,  7  Neb.  84;  or  was  acquired  by  actual  transfer  after  transfer  of  the  note 
under  a  prior  agreement  for  its  purchase,  Weader  v.  Bank,  126  Ind.  Ill,  25  N. 
E.  887.  Snd  although  the  notice  was  not  given  by  the  assignee.  Johnson  v. 
Amana  Lodge,  02  Ind.  150.  So,  a  set-off  which  arose  after  notice  of  transfer, 
and  after  action  brought  by  the  assignee.  Wood  v.  Brush,  72  Cal.  224,  13  Pac. 
627;  Code  Civ.  Proc.  §  438. 

105  FoUett  V.  Buyer,  4  Ohio  St.  58G.    So,  in  WASHINGTON,  other  set-off  ac- 
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to  a  bona  fide  holder,  and  afterwards  taken  up  by  a  surety  who 
brings  suit  against  the  maker,  his  title  relates  back  to  that  of  the 
bona  fide  purchaser,  and  is  not  subject  to  a  set-off  against  the  payee 
acquired  after  notice  of  the  transfer."* 

Defenses  agrainst  Collateral — Nonnegotiable  Paper. 

§  1884.  In  general,  the  assignee  of  mortgages  or  other  securities 
collateral  to  negotiable  paper  takes  the  collateral  subject  to  equities, 
although  the  paper  secured  is  not  so.*'^  But  in  some  states  the  col- 
lateral is  regarded  as  negotiable  also,  and  not  subject  to  equities 
existing  in  favor  of  the  mortgagor.^®* 

But  this  construction  will  not  be  extended  to  exclude  claims  ad- 
verse to  one  another,  made  by  different  note  holders  secured  by  the 
same  collateral;  "®  nor  to  the  statutory  right  of  action  given  to  the 
creditors  of  a  corporation  against  its  stockholders;^®^   nor  even  to 

quired  after  notice  of  transfer  (Code  Proc.  §  806).  *  Harrlsburg  Trust  Co.  v. 
Shufeldt,  31  C.  C.  A.  190,  87  Fed.  6(39. 

io«  Lewis  v.  Faber,  05  Ala.  460. 

i»7  Bacon  v.  Abbott,  137  Mass.  397;  Olds  v.  Ciimmlngs,  31  111.  188;  White  v. 
Sutherland,  64  111.  181;  Haskell  v.  Brown,  65  111.  20;  Bryant  v.  Vix.  83  III.  11; 
Towner  v.  McClelland,  110  111.  542;  Miller  v.  Lamed,  103  111.  570;  Bouligny  v. 
Fortler,  17  La.  Ann.  121;  Butler  v.  Slocomb,  33  La.  Ann.  170;  Securities  Co.  v. 
Talbert,  49  La.  Ann.  1303,  22  South.  762;  Baily  v.  Smith,  14  Ohio  St  396;  Dear- 
man  V.  Triminier,  26  S.  C.  506,  2  S.  E.  501.  So,  as  to  collateral  chattel  mort- 
gages.   Oster  V.  Mlckley,  35  Minn.  245,  28  N.  W.  710. 

i»8  Carpenter  v.  Luugan,  16  Wall.  271;  Gould  v.  Marsh,  1  Hun  (N.  Y.)  566; 
Gabbert  v.  Schwartz,  69  lud.  450;  Duncan  v.  Louisville,  13  Bush  (Ky.)  385; 
Helmer  v.  Krolick,  36  Mich.  371;  Bamum  v.  Phenix,  60  Mich.  388,  27  X.  W. 
577;  Cox  v.  Cayau  (Mich.)  76  N.  W.  96;  Spence  v.  Railway  Co.,  179  Ala,  576; 
Thompson  v.  Maddux  (Ala.)  23  South.  157;  Hart  v.  Adler,  109  Ala.  467,  19 
South.  894;  Hagerman  v.  Sutton,  91  Mo.  519,  4  S.  W.  73;  Mayes  v.  Robinson, 
93  Mo.  114,  5  S.  W.  611;  First  Nat.  Bank  of  Mauch  Chunk  v.  Rohrer,  13S  Mo. 
369,  39  S.  W.  1047;  Borgess  Inv.  Co.  v.  Vette,  142  Mo.  560,  44  S.  W.  754.  So. 
Swett  V.  Stark,  31  Fed.  858,  declining  to  follow  tlie  rule  of  the  state  courts  in 
an  Illinois  case.  And  see  Humble  v.  Curtis,  160  111.  193.  43  N.  B.  749.  So.  as 
to  collateral  vendor's  lien,  Pullen  v.  Ward,  60  Ark.  90,  28  S.  W.  10^;  or.  col- 
lateral chattel  mortgage,  Myers  v.  Hazzard,  50  Fed.  155.  And  see  Bailey  v. 
Seymour,  42  S.  C.  322,  20  S.  E.  62,  where  the  question  was  as  k)  estoppel  by 
recital  in  a  collateral  mortgage  merely. 

i»»  Nashville  Trust  Co.  v.  Smythe,  1)4  Tonn.  513,  29  S.  W.  903. 

too  Close  V.  Potter,  155  N.  Y.  145,  49  N.  E.  686. 
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corporation  bonds  which  are  negotiable  in  form,  but  are  held  as 
collateral  with  an  unindorsed  note.^®^  Further  discussion  of  the 
negotiable  features  of  mortgages  and  other  collateral  securities  ifr 
found  in  works  bearing  upon  the  special  subject.^^^ 

Nonnegotiable  paper,  although  transferred  for  value,  is  subject 
to  all  equities.^^'  But  it  is  sometimes  made  subject  by  statute  only 
to  such  set-offs  as  are  acquired  before  notice  of  transfer.*®* 

Defenses  against  Bona  Fide  Holder. 

§  1885.  In  general,  a  bona  fide  purchaser  of  commercial  paper  for 
value  before  maturity  takes  clear  of  all  equities  between  the  original 
or  intermediate  parties.*®'  In  Massachusetts  the  statute  renders 
the  indorsee  of  a  demand  note  subject  to  all  defenses  existing  against 
the  payee,  except  such  as  arise  after  notice  of  the  transfer.*®®  In 
Georgia  it  is  provided  that  a  bona  fide  holder  shall  be  protected 
from  all  defenses  except  forgery,  fraud  in  procurement  of  the  paper, 
and  gaming  or  immoral  or  illegal  consideration.*®^ 

101  Thomson-Houston  Electric  Co.  v.  Capitol  Electric  Co.,  5G  Fed.  849. 

«o«  See  Jones,  Mortg.  c.  19. 

208  Graham  v.  Wilson,  6  Kan.  489;  Gaines  v.  Bank  (Ky.)  39  S.  W.  438.  B. 
g.  fraudulent  diversion,  Rawllngs  v.  Fisher,  24  Ind.  52;  Farmers'  &  Mechanics* 
Bank  v.  Hathaway,  36  Vt.  539;  or  satisfaction,  Shade  v.  Crevlston,  93  Ind. 
591;  or  set-off,  Herod  v.  Snj-der,  48  Ind.  480;  First  Nat.  Bank  of  New  Windsor  v. 
Bynnm,  84  N.  C.  24;  Havens  v.  Potts,  8G  N.  C.  31;  Wetter  v.  KHey,  95  Pa.  St 
4(J1;  or  fraud,  Wlckham  v.  Grant,  28  Kan.  517;  Kastner  v.  Pribilinski,  96  Ind. 
229.  So,  as  to  the  acceptance  of  a  draft  In  negotiable  form  by  a  building  and 
loan  association  having  no  such  power.    Towle  v.  Investment  Co.,  78  Fed.  688, 

204  IOWA  (Code,  §  3044);  TEXAS  (Rev.  St  arts.  309,  311);  VIRGINIA  (Code, 
If  2860,  2861);  WEST  VIRGINIA  (Code,  c.  99,  §§  14,  15). 

20 B  Blair  V.  Rutherford,  31  Tex.  465;  Bremmerman  v.  Jennings,  60  Ind.  175; 
Cook  V.  Norwood,  106  111.  558;  Gardner  v.  Maxwell,  27  La.  Ann.  561;  Taylor 
V.  Bowles,  28  La.  Ann.  294;  Holden  v.  Clark,  16  Kan.  346;  Morrison  v.  Pishel, 
64  Ind.  177;  Thompson  v.  Gibson,  1  Mart.  N.  S.  (La.)  150.  And  this  is  expressly 
proved  by  statute  in  COLORADO  (Mills'  Ann.  St  §  250). 

206  MASSACHUSETTS  (Pub.  St  c.  77,  §  14);  Spring  v.  Lovett,  11  Pick.  417; 
Aidrich  v.  Stockwell,  9  Alien,  45.  But  this  does  not  permit  a  defense,  which 
could  not  have  been  set  up  against,  because  he  was  also  one  of  the  makers  and 
could  not  sue  his  co-makers.    Thayer  v.  Buffum,  11  Mete.  398. 

20T  GEORGIA  (Civ.  Code,  §  3694).  And  notes  were  subject  to  defenses  in 
ARKANSAS  until  1873,  Worthington  v.  Curd,  22  Ark.  277,  unless  the  note  con- 
tained the  words  ''without  defalcation,"  Woodruff  v.  Webb,  32  Ark.  612. 
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In  Indiana,  promisson-  notes  payable  at  a  bank  in  the  state  of  In- 
diana are  put  upon  the  footing  of  foreign  bills  of  exchange,  as  we 
have  seen.^®*  As  to  other  (nonnegotiable)  notes  and  bills  of  exchange 
and  bonds,  defenses  available  to  the  maker  against  the  payee  before 
notice  of  transfer,  or  to  a  remote  indorser  against  his  indorsee,  are 
admissible  against  the  plaintiff  indorsee.*®* 

The  Negotiable  Instrument  Law  now  in  force  in  several  states  pro- 
vides somewhat  ambiguously  that  a  bona  fide  holder  holds  free  from 
any  defect  of  title  of  prior  parties,  and  free  from  defenses  available 
to  prior  parties  among  themselves.^^®  This  language  seems  to  be 
copied  in  part  from  the  British  Bills  of  Exchange  Act.*^^ 

In  Mississippi,  in  notes  and  bills  transferred  by  indorsement  or 
assignment,  the  defendant  has  "the  benefit  of  all  want  of  lawful  con- 
sideration, failure  of  consideration,  payments,  discounts,  and  set-offs 
made,  had,  or  possessed  against  the  same  previous  to  notice  of  assign- 
ment, in  the  same  manner  as  though  the  suit  had  been  brought  by  the 
payee."  *^*  This  statute  applies  to  notes  negotiable  by  the  law  mer- 
chant or  by  statute,'^^*  and  is  not  waived  by  a  waiver  of  "all  de- 
fenses." *^*  But  it  does  not  apply  to  instruments  payable  to  bearer, 
and  transferable  by  delivery,-^^  or  payable  in  another  state;  ^^*  nor 
to  accommodation  paper.*  ^^ 

208  See  §  128,  supra. 

209  INDIANA  (Horner's  Rev.  St.  §§  5503-5505).  "Whatever  defense  or  set- 
off the  maker  of  any  such  Instrument  had  before  notice  of  assignment  against 
an  assignor  or  against. tlie  original  payee,  he  shall  have  also  against  their  as- 
signee" (§  5503).  The  indorser  "shall  have  any  defense  which  he  might  have 
had  In  a  suit  brought  by  his  immediate  assignee"  (§  5504). 

210  COLORADO,  CONNECTICUT,  FLORIDA,  VIRGINIA  (§  57),  MARY- 
LAND (§  70),  and  NEW  YORK  i§  00). 

211  Bills  of  Exchange  Act,  §  38.  "mere  personal  defenses  available,"  etc. 

212  MISSISSIPPI  (Ann.  Code,  §  3503).  • 

213  Brown  v.  Banlv,  02  Miss.  754. 

214  Union  Nat.  Banii  v.  Eraser.  03  Miss.  231. 

215  Craig  V.  Viclisburg,  31  Miss.  210;  Stokes  v.  Winslow,  Id.  518;  Mercien 
V.  Cotton,  34  Miss.  04;  Winstead  v.  Davis,  40  Miss.  785.  Or  payable  to  the 
malver's  order  and  indorsed  by  him  in  blank.  Bank  of  Winona  v.  Wofford,  71 
Miss.  711,  14  South.  202. 

2ifi  Emanuel  v.  White,  34  Miss.  50;  Coffman  v.  Bank,  41  Miss.  212;  Harrison 
V.  Pike,  48  Minn.  40. 

217  Meggett  V.  Baum,  57  Miss.  22. 
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Defenses  as  to  Capacity — ^Authority. 

§  1886.  Where  a  bond  or  other  negotiable  instrument  is  executed 
by  a  corporation  without  legal  authority,  it  may  set  up  such  defense 
even  against  a  bona  fide  holder.-^*  And  this  is  true  where  the  stat- 
ute authorized  the  giving  of  such  bond,  but  did  not  comply  with  the 
constitutional  requirements,  and  was  therefore  ineffectual.^^*  But, 
where  a  corporation  note  is  executed  under  a  sufficient  apparent  au- 
thority, it  will  be  valid  in  the  hands  of  a  bona  fide  holder.^-^  Other 
defenses,  going  to  show  that  no  valid  contract  was  ever  made  because 
of  the  parties'  legal  incapacity,  are  admissible  against  all  holders 
where  they  are  not  waived  or  barred.  Thus,  it  may  be  shown  that 
the  maker  was  an  infant,*^^  or  a  lunatic,^^^  or  a  married  woman, 
without  statutory  authority  to  bind  herself.^^*    But  the  maker  can- 

218  Blssell  V.  Kankakee.  64  111.  249;  Williamson  v.  Keokuk,  44  Iowa,  88;  An- 
thony V.  Jasper  Co.,  4  DHL  13G,  Fed.  Cas.  No.  488,  affirmed  in  101  U.  S.  693; 
Bank  of  CblUlootlie  v.  Dodge,  8  Barb.  233.    And  see  §  343,  supra. 

219  South  Ottawa  v.  Perkins,  94  U.  S.  260.  But  not  if  authorized  by  law.  but 
actually  issued  for  unconstitutional  purposes.  Kerr  v.  Corry,  105  Pa.  St.  282. 
So.  It  cannot  set  up  mere  noncompliance  with  a  by-law  as  to  manner  of  execu- 
tion. National  Spraker  Bank  of  Canaloharie  v.  George  C.  Treadwell  Co.,  80 
Hun,  363,  30  N.  Y.  Supp.  77. 

220  Genesee  Co.  Sav.  Bank  v.  Michigan  Barge  Co.,  52  Mich.  438,  18  N.  W. 
206:  Lehigh  Val.  Coal  Co.  v.  West  Depere  Agricultural  Works,  63  Wis.  45,  22 
N.  W.  831.  So,  if  it  was  Issued  witliout  authority,  Pittsburg,  C,  C.  &  St.  L. 
Ry.  Co.  V.  I-ynde,  55  Ohio  St.  23,  44  N.  E.  596;  or  in  violation  of  its  foreign 
charter,  Ellsworth  v.  Railroad  Co.,  98  N.  Y.  553,  reversing  33  Hun,  7.  And  see 
§  334,  supra.  So,  although  it  was  accommodation  paper.  Farmers*  Nat  Bank 
of  Valparaiso  v.  Sutton  Mfg.  Co.,  3  C.  C.  A.  1,  52  Fed.  191;  American  Trust 
&  Savings  Bank  v.  Gluck,  GS  Minn.  129.  70  N.  W.  1085;  Jacobs  Pharmacy  Co. 
v.  Southern  Banking  &  Trust  Co.,  97  Ga.  573,  25  S.  E.  171;  Marshall  Nat.  Bank 
V.  O'Neal,  11  Tex.  Civ.  App.  (340,  34  S.  W.  344;  or  in  other  respects  ultra  vires, 
Clifton  Forge  v.  Brusli  Electric  Co.,  92  Va.  289,  23  S.  E.  288. 

221  Howard  v.  Simpkins,  70  Ga.  322. 

222  Moore  v.  Hershey,  90  Pa.  St.  196;  .Hosier  v.  Beard,  54  Ohio  St.  396,  43 
N.  E.  1040. 

223  Kenton  Ins.  Co.  v.  McClellan,  43  Mich.  564,  6  N.  W.  88;  Linderman  v. 
Farquharson,  101  N.  Y.  434,  5  N.  E.  67;  Waterbury  v.  Andrews,  67  Mich.  281, 
34  N.  W.  575;  Comings  v.  Leedy,  114  Mo.  454,  21  S.  W.  804.  But  see,  contra, 
Perkins  v.  Rowland,  b^  Ga.  661;  Laster  v.  Stewart,  80  Ga.  181,  15  S.  E.  42. 
And  see  S  21H,  supra. 
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not  set  up,  against  a  bona  fide  indorsee,  that  the  payee  had  no  au- 
thority to  transfer  a  note.*^* 


Want  of  ConsideratiotL. 

§  1887.  In  general,  the  maker  cannot  set  up  against  a  bona  fide 
holder  an  original  want  of  consideration  for  the  paper;  ^^^  or  that 
the  consideration  was  an  illegal  one;  **®  or  thiat  the  note  was  given 
for  the  payee's  accommodation;  *^^  or  that  the  original  consideration 
had  failed."* 

«a*  City  Bank  of  New  Haven  v.  Perkins,  29  N.  Y.  554.  Or  the  indorsee  not 
authorized  to  purchase.  Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  490;  Wolke 
V.  Kuhne,  109  Ind.  313,  10  N.  E.  116.  And  see  §§  244,  271.  390,  186C,  supra. 
^226  Goddard  v.  Lyman,  14  Pick.  (Mass.)  268;  Robertson  v.  WlUiams,  5  Munf. 
(Va.)  381 ;  McKenna  v.  DowdaU,  8  Ir.  C.  L.  R.  70;  Daniels  v.  Wilson,  21  Minn. 
530;  Battalora  v.  Earth,  25  La.  Ann.  318;  Harrison  v.  Pike,  48  Miss.  46,— as  t» 
a  Louisiana  note;  Hardie  v.  Wright,  83  Tex.  345,  18  S.  W.  615;  Henerte- 
matte  v.  Morris,  101  N.  Y.  63,  4  N.  E.  1;  Blue  Valley  Lumber  Oo.  v.  Smith.  48 
Neb.  293,  07  N.  W.  159;  Proctor  v.  Baldwin,  82  Ind.  370.  But  it  will  be  avail- 
able as  to  excess  over  debt  secured  to  a  bona  fide  pledgee.  Brown  v.  Callaway. 
41  Ark.  418.    And  see  §§  557-559,  supra. 

226  Robertson  v.  Coleman,  141  Mass.  231,  4  N.  E.  619;  Ferriss  v.  Tavel,  87 
Tenn.  386,  11  S.  W.  93. 

227  Arbouin  v.  Anderson,  L.  R.  1  Q.  B.  408:  Pitts  v.  Foglesong,  37  Ohio  St. 
676;  Bank  v.  Rider,  58  N.  H.  512;  Atkinson  v.  Brooks,  26  Vt  .509;  Montro.«!S 
V.  Clark,  2  Sandf.  (N.  Y.)  115;  Lathrop  v.  Morris,  5  Sandf.  (N.  Y.)  7;  XationaF 
Bank  of  Republic  v.  Young,  41  N.  J.  Eq.  531,  7  Atl.  48S;  Peirce  v.  BuUer.  14 
Mass.  303;  Macy  v.  Kendall,  33  Mo.  164;  Bank  v.  Anderson,  32  S.  C.  538.  11 
S.  E.  379;  Hall  v.  Bank,  133  111.  234,  24  N.  E.  546;  Estes  v.  Bank,  62  Ark.  7,  34 
S.  W.  85.  So,  the  nonperformance  of  an  executory  contract  constituting  the 
consideration.  Fink  v.  Chambers,  95  Mich.  508,  55  N.  W.  375;  Anderson  v. 
Bank,  98  Mich.  543,  57  N.  W.  808;  Porter  v.  English,  17  App.  Dlv.  432,  45  N.  Y. 
Supp.  182.    And  see  §  476,  supra. 

228  Mobile  Sav.  Bank  v.  Board  of  Sup'rs  of  Oktibbeha  Go,,  22  Fed.  580: 
Powers  V.  Ball,  27  Vt.  662;  Bremmerman  v.  Jennings,  61  Ind.  334;  Morris  v. 
White,  28  La.  Ann.  855;  Bullock  v.  Wilcox,  7  Watts  (Pa.)  328;  Munn  v.  Mc- 
Donald, 10  Watts  (Pa.)  270;  Mornyer  v.  Cooper,  35  Iowa,  257r  Kline  v.  Spahr, 
56  Ind.  296;  Murphy  v.  Lucas,  58  Ind.  360;  Eichelberger  v.  Bank,  103  Ind.  401, 
3  N.  E.  127;  Fisk  v.  Miller,  63  Cal.  367;  Miller  v.  Pollock,  99  Pa.  St.  202; 
Union  Bank  v.  Crine,  33  Fed.  809;  Evans  v.  Hardware  Co.  (Ark.)  45  S.  W. 
370;  Kelly  v.  Smith,  1  Mete.  (Ky.)  313;  Blackmer  v.  Phillips.  67  N.  C.  340. 
But  see,  contra,  under  the  MISSISSIPPI  statute  (Code,  §  3503),  as  against 
an  Indorsee,  EtUeridge  v.  Gallagher,  55  Miss.  458;   Robertshaw  v.  Britton,  74 
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Conditions. 

§  1888.  The  maker,  in  like  manner,  cannot  set  up  against  a  bona 
fide  holder  another  agreement  or  condition  between  himself  and  the 
payee;  *^*  nor  the  indorser,  an  agreement  that  he  should  not  Be  held 
liable.^*®  And,  in  general,  such  holder  is  not  subject  to  any  condi- 
tion not  apparent  on  the  face  of  the  paper.^'^  Thus,  it  cannot  be 
shown  that  the  indorsement  or  signature  was  conditioned  on  the  sig- 
nature of  another  indorser  or  co-surety,^**  or  of  a  different  co-surety 
from  the  one  who  signed  it.**'  And  knowledge  on  the  plaintiff's 
part  that  A.  had  refused  to  sign  the  paper  as  surety  will  not  affect 
his  right  to  recover,  if  he  had  no  knowledge  of  the  stipulation  by  the 

Miss.  873,  21  South.  523;  and  under  the  KENTUCKY  statute  (Gen.  St.  c.  22, 
H  6,  21)  as  to  a  note  payable  at  a  bank  In  Kentucky,  but  negotiated  In  Massa- 
chusetts, Shoe  &  Leather  Nat  Bank  y.  Wood,  142  Mass.  563,  8  N.  E.  753. 

a2»  Brown  v.  Spofford,  05  U.  S.  474;  Moore  v.  Miller,  C  Lans.  (N.  Y.)  396; 
Wooten  V.  Inman,  33  Ga.  41;  Davidson  y.  Powell,  114  N.  C.  575,  19  S.  E.  601; 
Jennings  y.  Todd,  118  Mo.  296,  24  S.  W.  14a  B.  g.  that  it  should  be  paid  only 
out  of  a  particular  fund,  and  should  not  be  negotiated,  Franc  v.  Dickinson,  52 
Hun,  373,  5  N.  Y.  Supp.  303;  or  that  it  should  be  taken  up  by  the  payee, 
May§r  y.  Mode,  14  Hun  (N.  Y.)  155;  or  that  the  number  of  bonds  to  be  issued 
should  not  exceed  300  (as  against  other  creditors  looking  to  the  same  collateral 
security,  and  holding  the  first  300  bonds),  McMurray  y.  Moran,  134  U.  S.  150, 
10  Sup.  Ct  427. 

2»o  HiU  y.  Shields,  81  N.  C.  250;  Rice  y.  Ragland,  10  Humph.  (Tenn.)  545; 
or  that  the  note  was  indorsed  as  collateral  only,  and  not  absolute  payment, 
Shirk  y.  North,  138  Ind.  210,  37  N.  E.  590;  or  that  bank  checks  to  a  de- 
positor's order  should  be  used  only  as  memoranda  of  deposits,  Henry  y. 
AUen,  151  N.  Y.  1,  45  N.  E.  355.  But  an  agreement  that  the  indorser  should 
not  be  liable  may  be  proved  to  explain  the  indorsement  of  a  nonnegotiable  note. 
Bhrcleback  y.  Wilkins,  22  Pa.  St.  26.      • 

««i  Merritt  y.  Duncan,  7  Heisk.  (Tenn.)  156.  But  see.  If  contained  in  a  sep- 
arate receipt,  Adams  y.  Robinson,  69  Ga.  627. 

282  Bank  of  Missouri  y.  Phillips,  17  Mo.  29;  Passumpsic  Bank  y.  Goss,  31  Vt 
315;  Dixon  y.  Dixon,  Id.  450;  Smith  v.  Moberly,  10  B.  Mon.  (Ky.)  266;  Whlt- 
comb  V.  Miller,  90  Ind.  384;  Bonner  y.  Nelson,  57  Ga.  433;  Tabor  y.  Bank,  48 
Ark.  454,  3  S.  W.  805;  First  Nat.  Bank  of  Frecport  y.  Compo-Board  Mfg.  Co., 
61  Minn.  274,  63  N.  W.  731;  Bank  of  Topeka  v.  Nelson,  58  Kan.  815,  49  Pac. 
155;  Lookout  Bank  of  Morristown  y.  Aull,  93  Tenn.  645,  27  S.  W.  1014;  Davis 
y.  Gray,  61  Tex.  506;  Brumback  y.  Bank,  46  Neb.  540,  65  N.  W.  198. 

233  Ward  y.  Hackett,  30  Minn.  150,  14  N.  W.  578;  Micklewait  y.  Noel,  6J> 
Iowa,  344,  28  N.  W.  630. 
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maker  for  A/b  signature.^'*  The  maker  of  a  note  cannot  even  set 
up  against  a  bona  fide  holder  that  the  note  was  delivered  to  an  agent 
on  condition  that  it  should  not  be  delivered  to  the  principal  (the 
vendor  of  a  machine)  until  the  machine  had  been  tried  and  found 
satisfactory;^^**  or  that  it  was  delivered  to  the  maker's  agent  for 
delivery  on  a  condition  which  was  not  performed.-'*  But  he  may 
show  that  the  note  was  delivered  in  escrow  only,  and  taken  and  trans- 
ferred in  violation  of  its  conditions.-*^  So,  he  may  show  that  the 
note  was  altered  by  detaching  a  stub  containing  a  condition,  to  which 
it  was  attached  in  the  maker's  book.'^'® 

Illegality  as  a  Defense. 

§  1889.  Even  the  fact  that  the  instrument  is  illegal  or  made  on  an 
Illegal  consideration  is  no  defense  to  a  bona  fide  holder,"*'*  unless  the 
statute  renders  the  instrument  void.  Thus,  the  maker  of  a  note 
''given  for  a  patent  right*-  cannot  set  up  the  omission  of  such  words, 
although  they  are  required  by  statute.^*®  So,  if  a  note  is  dated  on 
a  week  day,  the  maker  cannot  set  up  against  a  bona  fide  holder  that 
it  was  actually  made  on  Sunday.-*^     On  the  other  hand,  where  the 

234  Davis  V.  Gray,  Gl  Tox.  .')0<». 

235  Graff  V.  Loffue.  «1  Iowa,  704,  17  N.  W.  171. 

23<i  Chase  Nat.  Bank  of  City  of  New  York  v.  Faurot,  149  N.  T.  536,  44  N. 
E.  164,  affirming  72  Hun,  373,  25  N.  Y.  Supp.  447. 

237  And  a  corporation  note  may  be  delivered  in  escrow  to  one  of  its  own 
directors,  Andrews  v.  Thayer,  30  Wis.  228;  but  not  to  the  payee.  Garner  v. 
Fite,  93  Ala.  405,  9  South.  367.  As  to  fraudulent  diversion  of  the  paper,  see 
%  1894,  infra.    As  to  delivery  in  escrow,  see  §  227,  supra. 

238  Stephens  v.  Davis,  85  Tenn.  271,  2  S.  W.  382. 

2  31)  :Maddox  v.  Graham,  2  Mete.  (Ky.)  56  (coupon  bonds).  So,  a  note  given  for 
an  illegal  sale  of  liquor,  Ilnpgood  v.  Needham,  59  Me.  442;  or  for  stock  mar- 
gins, Third  Nat.  Bank  v.  Tinsley,  11  Mo.  App.  498;  or  the  renewal  of  a  note 
for  a  gaming  debt,  Calvert  v.  Williams,  64  N.  C.  Ui8;  or  a  note  pledgeil  for  a 
gambling  debt,  Albertson  v.  Laughlin,  173  Pa.  St.  525,  34  Atl.  216;  or  given  to 
a  foreign  company  not  complying  with  statute,  Williams  v.  Cheney,  3  Gray 
(Mass.)  215;  Hart  v.  Machine  Co.,  72  Miss.  809,  17  South.  769.  And  see  §  559, 
.supra,  and,  as  to  illegal  considerations  generally,  see  chapter  14,  supra. 

240  xow  V.  Walker,  108  Ind.  365,  9  N.  E.  38(5;  Tescher  v.  Merea,  118  Ind.  586, 
21  N.  E.  316;  Harmon  v.  Hagerty,  88  Tenn.  705,  13  S.  W.  690.  And  see  §  86, 
supra. 

2*1  Crauson  v.  Goss,  107  Mass.  439;  Ball  v.  Towers,  62  Ga.  757;  Clinton  Nat 
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statute  makes  the  contract  void,  the  illegality  may  be  set  up  against 
a  bona  fide  holder.***  But  a  provision  that  a  note  given  for  intox- 
icating liquor  ^'shall  be  deemed  to  be  received  in  violation  of  law, 
without  consideration,  against  law,  equity,  and  good  conscience,'^ 
does  not  make  the  paper  void.*** 

TTsury  Affecting  Bona  Fide  Holder. 

§  1890.  The  defense  of  usury,  like  other  illegality,  cannot,  in  gen- 
eral, be  set  up  against  a  bona  fide  holder,***  although  he  purchased 
the  paper  at  a  usurious  discount  from  the  payee,  for  whose  accom- 

Bank  v.  Graves,  48  Iowa,  228;  Beman  v.  Weasels,  53  Mich.  549,  19  N.  W.  179; 
Leightman  v.  Kadetska,  58  Iowa,  070,  12  N.  W.  73(5;  Vinton  v.  Peck,  14  Mich. 
287;  Bank  of  Cumberland  v.  Mayberrj-,  48  Me.  108;  Harrison  v.  Powers,  76 
Ga.  218. 

2*2  E.  g.  under  the  statute  against  gaming.  Pace  v.  Martin,  2  Duv.  (Ky.> 
522;  Lucas  v.  Waul,  12  Smedes  &  M.  (Miss.)  157;  linger  v.  Boas,  13  Pa.  St. 
COl;  Pearce  v.  Rice,  142  IT.  S.  28,  12  Sup.  Ct.  130;  Harper  v.  Young,  112  Pa. 
St  410,  3  Atl.  670;  or  for  "futures,"  Snoddy  v.  Bank,  88  Tenn.  573,  13  S.  W. 
127;  Pope  v.  Hanke,  155  111.  617,  40  N.  E.  839;  Cunningham  v.  Bank,  71  Ga. 
400;  Root  V.  Merriam,  27  Fed.  900  (Illinois  statute);  Traders'  Bank  of  Chicago 
V.  Alsop,  04  Iowa,  97,  19  N.  W.  863.  But  see  contra,  as  to  futures,  Crawford  v. 
Spencer,  92  Mo.  498,  4  S.  W.  713;  Northern  Nat.  Bank  of  Lancaster  v.  Arnold 
(Pa.  Sup.)  40  Atl.  79i;  or  prohibiting  notes  to  an  attorney  for  services.  Weed 
V.  Bond,  21  Ga.  195;  or  the  issue  of  circulating  notes,  Root  t.  Wallace,  4  Mc- 
Lean, 8,  Fed.  Cas.  No.  12,030.  But  not  so  under  the  New  York  banking  act, 
Oneida  Bank  y.  Ontario  Bank,  21  N.  Y.  400;  nor  under  the  United  States  stat- 
utes prohibiting  certification  of  checks  by  national  banks  in  excess  of  deposits, 
Rer.  St  U.  S.  §  5208;  Thompson  v.  Bank,  146  U.  S.  240,  13  Sup.  Ct.  66t  or 
notes  to  creditors  in  consideration  of  withdrawing  opposition  to  a  bankruptcy 
discharge,  Rhodes  y.  Beall,  73  Ga.  641;  the  statutory  declaration  that  such  note 
was  yold  (Rev.  St.  U.  S.  §  5131)  being  confined  by  construction  to  the  original 
parties. 

»4»  Cazet  y.  Field,  9  Gray  (Mass.)  329. 

a**  Hemenway  v.  Cropsey,  37  111.  358;  Odell  y.  Greenly,  4  Duer  (N.  Y.)  358; 
Coor  y.  Splcer,  65  N.  C.  401;  Dickerman  v.  Day,  31  Iowa,  444;  Gross  v.  Funk, 
20  Kan.  655;  Wortendyke  v.  Meehan,  9  Neb.  221,  2  N.  W.  339;  Farmers'  & 
Mechanics'  Bank  of  Genesee  v.  Parker,  37  N.  Y,  148  (as  to  Ohio  law);  Orr 
v.  Sparkman  (Ala.)  23  South.  829;  Cheney  y.  Cooper,  14  Neb.  415,  16  N.  W. 
471;  Sedgwick  y.  Dixon,  18  Neb.  545,  26  N.  W.  247;  Cheney  v.  Janssen,  20 
Neb.  128,  29  N.  W.  289;  Bradshaw  v.  Van  Valkenburg,  97  Tenn.  316,  37  S.  W. 
88;  Lynchburg  Nat  Bank  y.  Scott,  91  Va.  652,  22  S.  E.  487  (since  1873).  So,  at 
•nit  of  an  "innocent  parchaser/'  Robinson  y.  Smith,  62  Minn.  62,  64  N.  W.  90; 
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modation  it  was  made.^*"  So,  usury  by  one  (not  himself  a  party) 
for  whose  benefit  the  note  was  made  cannot  be  set  up  against  such 
holder. **•  And  some  statutes  expressly  provide  that  a  bona  fide  pur- 
chaser of  negotiable  paper  before  maturity  shall  not  be  subject  to 
the  defense  of  usury.^*^  But  in  England  usury  formerly  rendered 
a  bill  void  even  in  the  hands  of  a  bona  fide  holder.***  And  this  was 
the  law  in  Massachusetts  for  a  short  time,***  and  formerly  in  Mary- 
land.**^^  So,  it  has  been  held  in  Iowa  that  the  statutory  penalty  for 
usury  renders  the  contract  void  and  the  usury  admissible  against  a 
bona  fide  holder.*"*  But  in  Ohio  a  statute  making  such  contracts 
"unlawful"  does  not  render  them  void  as  against  such  holder.*'* 
In  Virginia  usury  may  be  set  up  against  a  bona  fide  holder  by  a 
municipal  corporation  sued  on  a  negotiable  bond.*'' 

Fraud  as  Affecting  Bona  Fide  Holders. 

§  1891.  The  defense  of  fraud  is,  in  general,  inadmissible  against  a 
Dona  fide  holder  of  commercial  paper.***  Thus,  the  defendant  can- 
Gen.  St.  §  2214.  And  see  f  525,  supra.  But  see  contra,  Laramore  v.  Bank,  G9 
Ga.  722;  Angier  v.  Smith,  101  Ga.  844,  28  S.  E.  107. 

2*8  otto  V.  Durege,  14  Wis.  571;  Ramsey  v.  Clark,  4  Humph.  (Tenn.)  244. 

24«  Wilson  V.  Knight,  59  Ala.  172. 

24 T  IOWA  (Code,  §  3042);  MARYLAND  (Pub.  Gen.  Laws.'  art.  49.  S  2); 
MICHIGAN  (How.  Ann.  St  §  1596);  MINNESOTA  (Gen.  St  §  2214).  For 
American  usury  statutes,  see  §  521,  supra.  But  the  party  first  acquiring  an 
accommodation  note  in  effect  the  payee,  and  subject  to  defense  as  such.  Ro- 
decker  v.  Littauer,  8  C.  C.  A.  320,  59  Fed.  857;  Aeby  t.  Rapelye,  1  Hill 
(N.  Y.)  9. 

248  Young  V.  Wright  1  Camp.  139. 

249  Knapp  y.  Briggs,  2  Allen  (Mass.)  551.  So,  where  the  note  was  to  the 
maker*s  order,  and  purchased  from  his  agent,  without  notice  that  it  was  for  his 
benefit  Sylvester  v.  Swan,  5  Allen  (Mass.)  134.  Or  from  an  accommodated 
payee  at  a  large  discount  Whit  ten  v.  Hay  den,  7  Allen  (Mass.)  407.  But  the 
statute  only  applied  to  subsequent  contracts.  North  Bridgewater  Bank  v. 
Copeland,  Id.  139. 

250  Cockey  v.  Forrest  3  GUI  &  J.  (Md.)  482. 

281  Bacon  v.  Lee,  4  Iowa,  490. 

282  Pickaway  Co.  Bank  v.  Prather,  12  Ohio  St  497. 
flss  Lynchburg  t.  Norvell,  20  Grat  601. 

284  Goodman  v.  Simonds.  20  How.  'MS;  Piatt  v.  Jerome,  2  Blatchf.  188,  Fed. 
Cas.  No.  11,217;  White  t.  How,  3  McLean,  291,  Fed.  Gas.  No.  17,549;  Slacom 
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not  show,  as  against  such  holder,  that  the  instrument  was  obtained 
by  fraudulent  representations  on  the  payee's  part,*'*  or  by  du- 
ress; **•  or  that  the  maker  was  in  his  co-maker's  employ,  and  signed 
the  note  because  he  was  directed  to  do  so  by  his  employer.- '^^     And, 

V.  WIshart,  Id.  517,  Fed.  Cas.  No.  12.1K«;  Clothier  v.  Adriance,  51  N.  Y.  322; 
Chapman  v.  Rose,  56  N.  Y.  137;  Potter  v.  Belden,  105  Mass.  11;  Smith  v. 
Livingston,  111  Mass.  342;  Thurston  v.  McKown,  6  Mass.  428;  Perkins  v. 
Chains,  1  N.  H.  254;  Phelan  v.  Moss,  67  Pa.  St.  59;  Gray  v.  Bank,  29  Pa.  St. 
365;  Crampton  v.  Perkins,  65  Md.  22,  3  Atl.  300;  Shipley  v.  Carroll,  45  111. 
285;  Smith  v.  Culton,  5  111.  App.  422;  Lay  v.  Wlssman,  36  Iowa,  305;  Burrill 
V.  Parsons,  71  Me.  282;  Roberts  v.  Lane,  64  Me.  108;  Riley  v.  Schawacker,  50 
Ind.  592;  Kimble  v.  Christie,  55  Ind.  140;  Corby  v.  Butler,  55  Mo.  398;  Roben- 
son  V.  Vason,  37  Ga.  66;  Bush  v.  Peckard,  3  Har.  (Del.)  385;  Powers  v.  Ball, 
27  Vt  662;  Paige  v.  Chapman,  58  N.  H.  333;  Barney  v.  Earle,  13  Ala.  106; 
Klnyon  v.  Wohlford,  17  Minn.  239  (Gil.  215);  Davis  v.  Seeley,  71  Mich.  209, 
38  N.  W.  901;  Williams  v.  Huntington,  68  Md.  590,  13  Atl.  336;  Eames  v. 
Crosier,  101  Cal.  260,  35  Pac.  873;  McSparran  v.  Neeley,  91  Pa.  St.  17.  So, 
too,  a  fraudulent  misappropriation  of  the  proceeds.  Garden  City  Nat.  Bank  y. 
Filler,  155  Pa.  St.  210,  20  Atl.  372;  Clifton  Forge  v.  Bank.  92  Va.  283,  23  S. 
E.  2S4;  Arnau  v.  Bank,  36  Fla.  398,  18  South.  786;  Germania  Bank  of  New 
York  V.  La  FoUette,  72  Fed.  145.  As  to  relief  of  surety  by  fraud,  see  §  919. 
supra. 

255  McWiUiams  v.  Mason,  31  N.  Y.  294,  6  Duer  (N.  Y.)  276;  Heist  v.  Hart,  73 
Pa.  St  286;  Loomis  v.  Metcalf,  30  Iowa,  382;  Rowland  v.  Fowler,  47  Conn. 
347;  Humphrey  v.  Clark,  27  Conn.  381;  Von  Windisch  v.  Klaus,  46  Conn. 
433;  Third  Nat.  Bank  v.  McCann,  15  Phila.  32f6;  Clark  v.  Tanner  (Ky.)  38  S.' 
W.  11;  Lee  v.  Whitney,  149  Mass.  447,  21  N.  E.  948;  Bill  v.  Stewart,  156  ^lass. 
508,  31  N.  E.  386;  David  v.  Bank  (Ky.)  45  S.  W.  878;  Wright  v.  Irwin,  33 
Mich.  32;  Walt  v.  Chandler,  63  Me.  257;  Cannon  v.  Canfield,  11  Neb.  506,  9 
N.  W.  693;  Doane  v.  King,  30  Fed.  106;  Wildsmith  v.  Tracy,  80  Ala.  259; 
Russ  Lumber  &  Mill  Co.  v.  Muscuplalxj  Land  &  Water  Co.,  120  Cal.  521,  52 
Pac.  995;  Ross  v.  Webster,  63  Conn.  64,  26  Atl.  476;  Bissell  v.  Dlckwrson,  64 
Conn.  61,  29  Atl.  226;  Taylor  v.  Cribb,  100  Ga.  94,  26  S.  E.  468;  Zook  v.  Si- 
monson,  72  Ind.  85;  Woollen  v.  Whitacre,  73  Ind.  198;  Ruddell  v.  Dillman,  Id. 
518;  Converse  v.  Bartels  (Kan.  Sup.)  46  Pac.  910;  Moore  v.  Moore,  112  Ind. 
149,  13  N.  E.  673;  Taylor  v.  Thompson,  3  111.  App.  109.  Although  the  maker 
was  old  and  infirm.  Merritt  v.  Bagwell,  70  Ga.  578.  Or  intoxicated.  McSpar- 
ran V.  Neeley,  91  Pa.  St.  17. 

256  Farmers*  Bank  of  Grand  Rapids  v.  Butler,  48  Mich.  192,  12  N.  W.  36; 
Clark  V.  Pease,  41  N.  H.  414;  Ilogan  v.  Moore,  48  Ga.  150;  Veach  v.  Thomp- 
son, 15  Iowa,  381;  0*Keefe  v.  Handy,  31  La.  Ann.  832.  So,  under  a  threat  of 
prosecution  for  swindling.  Peckham  v.  Hendren,  76  Ind.  47;  Herrick  v.  Swom- 
ley,  56  Md.  439.    But  see  §  690,  supra. 

«5T  Fulford  V.  Block,  8  111.  App.  284, 
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even  though  the  holder  purchased  the  paper  at  a  usurious  discount, 
he  will  not  be  subject  to  the  defense  of  fraud  by  the  payee.^**  But, 
where  a  purchaser  receives  notice  of  the  fraud,  he  will  be  protected 
as  a  bona  fide  holder  only  to  the  extent  of  pafnients  actually  made 
by  him  before  notice;  and  a  mere  agreement  to  pay  the  balance  is 
Hot  in  this  respect  a  payment.*'®  Fraud,  in  like  manner,  cannot  be  • 
set  up  in  defense  against  the  bona  fide  holder  of  a  bank  note,^*®  or 
a  coupon  bond,*®^  or  a  coupon  detached  from  such  bond.***  And 
even  the  state  indorsement  of  a  railroad  bond  will  not  be  discharged 
as  to  such  holder  by  the  fact  that  the  bond  was  fraudulently  misap- 
propriated,*** 

Fraud — Between  What  Parties. 

§  1892.  A  bona  fide  holder  is  not  affected  by  the  fraud  of  one 
maker  on  his  co-makers,***  or  of  a  partner  on  his  firm,***  or  an 
oflScer  on  his  corporation.***  So,  the  acceptor  of  a  bill  cannot  set  up 
against  a  bona  fide  holder  that  it  was  procured  by  the  drawer's 
fraud.**^     So,  an  indorser  cannot  set  up  that  his  indorsement  was 

2  68  Richardson  v.  Brackett,  101  Mass.  497.    . 

2  59  Dresser  v.  Construction  Co.,  93  U.  S.  92;  Crandall  v.  Vlckery,  45  Barb.  (N. 
Y.)  15G. 

260  Solomons  v.  Bank,  13  East,  135;  White  v.  How,  3  McLean,  291,  Fed.  Cas. 
No.  17,549;  Robinson  v.  Bank,  18  Ga.  G5.  And  a  bank  cannot  recover  a  pay- 
ment made  by  it  on  a  check,  which  it  was  Induced  to  certify  by  fraud,  even 
from  one  who  received  It  for  a  precedent  debt.    Justh  v.  Bank,  56  N.  Y.  478. 

261  Fifth  Ward  Sav.  Bank  v.  First  Nat.  Bank.  4S  N.  J.  Law,  513.  7  Atl.  318; 
State  V.  Brown,  G4  Md.  199,  1  Atl.  54,  and  6  AU.  172. 

262  Macon  Co.  v.  Shores,  97  T^.  S.  272. 

263  GUman  v.  Railroad  Co.,  72  Ala.  5GG. 

264  Gridley  v.  Bane,  57  111.  529;  Rothermal  v.  Hughes,  134  Pa.  St.  510,  19 
Atl.  G77. 

26  5  Rogers  V.  Batchelor,  12  Pet  221;  Henderson  v.  Anderson,  3  How.  73; 
Barber  v.  Van  Horn,  54  Kan.  33,  3G  Pac.  1070;  Albietz  v.  Mellon,  37  Pa.  SL 
367.    And  see  §  424,  supra. 

266  Grand  Rapids  &  I.  R.  Co.  v.  Sanders,  17  Hun  (N.  Y.)  5o2;  Wormer  v. 
Agricultural  Works,  50  Iowa,  262;  Pittsburgh  Ry.  Go.  v.  Lynde  (Ohio  Sup.) 
44  N.  E.  59G;  I^ong  Island  Loan  &  Trust  Co.  v.  Ci)liimbus,  C.  &  I.  C.  Ry.  Co., 
65  Fed.  455. 

267  Iselin  V.  Bank,  16  Misc.  Rep.  437,  40  N.  Y.  Supp.  388.  Although  the 
plaintiff  did  not  part  with  value  on  the  strength  of  the  acceptance.  Heurte- 
matte  v.  Morris,  28  Hun  (N.  Y.)  77,  attirmed  in  101  N.  Y.  63,  4  N,  B.  1. 
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fraudulently  obtained  by  the  maker.*'*  And  the  maker  cannot  set 
up  that  the  payee  fraudulently  transferred  collateral  securities.*'* 
Bo,  fraud  by  a  pledgee  of  the  paper,* '^  or  by  one  who  holds  it  in 
trust,*'*  cannot  be  set- up  against  such  holder;  nor  fraud  in  a  trans- 
fer by  one  who  holds  the  paper  for  some  temporary  and  specific  pur- 
pose.*'* So,  the  maker  cannot  set  up  that  his  collecting  agent  fraud- 
ulently transferred*''  or  diverted*'*  the  paper;  or  that  an  agent, 
employed  to  obtain  a  discount  for  him,  had  fraudulently  diverted  it 
to  his  own  use;  *'*  or  that  it  was  made  *'•  or  indorsed  *"  in  fraud 
of  creditors;  or  that  it  had  been  left  with  the  payee  for  a  settlement 
which  was  never  completed.*" 

2«8  Blanchard  y.  Stevens,  3  Cush.  (Mass.)  162;  KInjjsland  v.  Pryor,  33  Ohio  St. 
10.  Or  a  surety  the  false  representation  of  his  principal,  lliley  v.  Reifert 
(Tex.  Civ.  App.)  32  S.  W.  185;  nor,  conversely,  a  principal,  the  fraud  of  his 
surety  inducing  the  new  promise,  PMtzgerald  v.  Barker,  IIKJ  Mo.  661,  10  S. 
W.  45. 

200  Kiel  V.  Reay,  50  Cal.  61. 

270  Bancroft  v.  McKnlght,  11  Rich.  Law  (S.  C.)  663. 

«7i  Swift  v.  Smith,  102  U.  S.  445;  Bealle  v.  Bank,  57  Ga.  274;  Geddes  v. 
Blackniore,  132  Ind.  551,  32  N.  E.  567;  Reid  v.  Bank,  70  Ala.  199;  Thompson 
V.  Bank.  113  X.  Y.  325,  21  N.  E.  57. 

27  2  stoner  v.  Brown,  18  Ind.  464. 

278  Bank  of  New  York  v.  Muskingum  Branch  of  Bank  of  Ohio,  29  N.  Y.  619; 
Culver  V.  Benedict,  13  Gray  (Mass.)  7;  Ogden  v.  Marchand,  29  La.  Ann.  61; 
Bealle  v.  Bank.  57  Ga.  274. 

2  74  Bank  of  New  York  v.  Muskingum  Branch  of  Bank  of  Ohio,  29  N.  Y.  619; 
Lowndes  v,  Anderson,  13  East,  130;  Pond  v.  Agricultural  Works,  .50  Iowa,  596; 
Davis  V.  Building  Union,  32  Md.  285;  Murrell  v.  Jones,  40  Mi.ss.  5(J5;  Provost 
V.  McEncroe,  102  N.  Y.  650,  5  N.  E.  795;  Wyman  v.  Bank,  5  Colo.  30.  So,  where 
a  blank  second  part  was  negligently  left  with  the  agent,  and  fraudulently  filled 
up  and  negotiated  by  him,  after  the  first  part  had  been  used  as  Intended. 
Bank  of  Pittsburgh  v.  Neal,  22  How.  96.  But  see,  contra,  where  the  bill  was 
left  with  the  indorser  to  collect,  and  was  fraudulently  surrendered  by  him  in 
exchange  for  notes  given  to  the  payee  of  the  bill  for  his  individual  debt.  Bank 
of  Kansas  City  v.  Mills,  24  Kan.  604. 

27  5  Hanks  v.  Dunlap,  10  Rich.  Eq.  (S.  C.)  139;  Gwynn  v.  Lee,  9  Gill  (Md.) 
137.  Although  the  holder  paid  only  part  cash,  and  an  overdue  note  for  the  bal- 
ance.   Essex  Co.  Bank  v.  Russell,  29  N.  Y.  673. 

476  Murray  v.  Jones,  50  Ga.  109. 

>77  Haugan  v.  Sunwall,  60  Minn.  367.  62  N.  W.  398;  Armstrong  v.  Bank,  41 
Fed.  234. 

»78  Todd  V.  Shelbourne,  8  Hun  (N.  Y.)  510. 
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Fraud  in  Delivery. 

§  1893.  If,  on  the  other  hand,  the  fraud  affects  the  delivery  of 
the  instrument,  so  that  it  was  never  legally  delivered  by  the  defend- 
ant, it  may  be  set  up  against  a  bona  fide  holder.  This  is  so  where 
it  was  fraudulently  taken  from  the  maker's  table,^^*  or  was  stolen 
from  him,^'®  before  its  delivery;  or  was  torn  by  the  payee  from  the 
maker's  book,  and  from  an  attached  stub  containing  express  condi- 
tions.^'^ So,  state  bonds  fraudulently  issued  by  a  state  treasurer 
after  alteration;  ^'^  or  municipal  bonds  fraudulently  reissued  after 
redemption  and  cancellation,^*^  or  state  bonds  stolen  from  the  state 
treasurer  after  redemption,  and  fraudulently  reissued.*** 

In  Illinois  the  statute  provides  that  "fraud  or  circumvention  in 
making  any  written  instrument"  may  be  set  up  against  any  as- 
8ignee.^*°  A  similar  statute  in  Wisconsin,  allowing  fraud  to  be  set 
up  against  the  bona  fide  holder  of  commercial  paper,  has  been  held 
to  be  unconstitutional  as  to  existing  obligations.***  In  Minnesota, 
a  party  whose  signature  has  been  obtained  without  his  negligence 

27  0  Burson  v.  Huntington,  21  Mich.  415.  But  where  the  maker  intended  to 
add  a  condition,  and  the  payee  snatched  the  note  away,  it  was  held  to  be  no  de- 
fense at  the  suit  of  a  bona  fide  holder,  although  the  maker  was  prevented  by 
sickness  from  prosecuting  the  payee.    Clarke  v.  Johnson,  54  111.  296. 

280  Baxendale  v.  Bennett,  3  Q.  B.  Div.  525;  HaU  v.  Wilson,  16  Barb.  (N.  T.) 
548.  Or  after  delivery  in  escrow  only,  Andrews  v.  Thayer,  30  Wis.  228;  Dodd 
V.  Dunne,  71  Wis.  582,  37  N.  W.  430;  and  for  another  purpose,  Lenheim  v. 
Wilmarding,  55  Pa.  St.  73. 

281  Stephens  v.  Davis,  85  Tenn.  271,  2  S.  W.  382. 

2  82  state  V.  Hart,  46  La.  Ann.  40,  14  South.  507;  Pugh  v.  Moore,  44  La.  Ann. 
209, 10  South.  710;  Herwig  v.  Richardson,  44  La.  Ann.  703,  11  South.  135. 
2  88  District  of  Columbia  v.  Cornell,  130  U.  S.  655,  9  Sup.  Ct  694. 
2  84  Branch  v.  Commissioners,  80  Va.  427. 

28  6  ILLINOIS  (Hurd^s  Rev.  St.  c.  98,  §  10).  In  such  case  the  bona  fide  hold- 
er and  holders  with  notice  are  on  the  same  footing.  Hewitt  v.  Jones,  72  111. 
218;  Hewett  v.  Johnson,  Id.  513.  But  fraud  in  the  consideration  of  a  prom- 
issory note  Is  not  equivalent  to  fraud  in  obtaining  it,  and  is  not  admissible 
against  a  bona  fide  holder.  Culver  v.  Bank,  78  111.  625:  Easter  v.  Minard,  26 
111.  494;  Depuy  v.  Schuyler,  45  111.  306;  Hayden  v.  Ollnger,  5  III.  App.  632. 
So,  in  MICHIGAN,  First  Nat.  Bank  of  Sturgis  v.  Deal,  55  Mich.  592,  22  N.  W. 
53. 

286  Cornell  v.  Hichens,  11  Wis.  353. 
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by  fraud,  "so  that  he  believed  he  was  signing  a  different  instrument," 
may  set  up  such  fraud  against  a  bona  fide  purchaser  of  the  paper.^*^ 
Where  the  defendant  is  guilty  of  negligence,  and  is  induced  by  fraud 
to  sign  a  bill  or  note,  he  cannot  set  up  the  defense  against  a  bona  fide 
holder.^**  So,  if  he  signed  the  paper  supposing  it  to  be  an  instrument 
of  different  character.^  ••  So,  a  fortiori,  where  the  instrument  signed 
is  afterwards  altered,  and  turned  into  a  bill  or  note,  which  could  not 
have  been  discovered  in  the  original  instrument  with  ordinary  dili- 
gence; '•^  or  where  one  paper  was  read  to  the  maker,  and  another 
fraudulently  substituted  for  his  signature,  without  negligence  on  his 
part.**^  So,  where  one  personates  another,  and  obtains  a  check  pay- 
able to  such  person,  and  forges  his  indorsement,  even  a  bona  fide 
holder  cannot  recover  upon  the  check.^"*  On  the  other  hand,  the 
fact  that  a  bill  has  been  lost  by  or  stolen  from  the  rightful  owner 
will  not  defeat  a  bona  fide  purchaser  under  genuine  indorsements.^®* 

28T  MINNESOTA  (Gen.  St  §  2239).  He  must  believe  he  is  not  signing  a  note 
at  all.    YeHow  Medicine  CJo.  Bank  v.  Tagley,  57  Minn.  391,  59  N.  W.  486. 

288  Baldwin  v.  Barrows,  86  Ind.  351;  Same  v.  Bricker,  Id.  221;  First  Nat 
Bank  of  Parkersburg  v.  Johns,  22  W.  Ya.  520.  And  as  to  estoppel  against  de- 
fense by  negligence,  see  §  1873,  supra. 

289  Foster  v.  Macklnnon,  L.  R.  4  C.  P.  70i;  Whitney  v.  Snyder,  2  Lans. 
<N.  Y.)  477;  Anderson  v.  Walter,  34  Mich.  113;  Briggs  v.  Ewart,  51  Mo.  245; 
Corby  t.  Weddle,  57  Mo.  452;  Sims  v.  Bice,  67  111.  88;  Hubbard  v.  Rankin,  71 
111.  129;  Munson  v.  Nichols,  62  lU.  Ill;  De  Camp  v.  Hamma,  29  Ohio  St.  4^7; 
First  Nat  Bank  of  Omaha  v.  Lierman,  5  Neb.  247;  Mitchell  v.  Tomlinson,  91 
Ind.  167;  Green  v.  Wllkie,  98  Iowa,  74,  66  N.  W.  1046;  First  Nat  Bank  of 
Sturgls  V.  Deal,  55  Mich.  592,  22  N.  W.  53;  Wlllard  v.  Nelson,  35  Neb.  651,  53  N. 
W.  572;  Hutkoff  v.  Moje,  20  Misc.  Rep.  632,  46  N.  Y.  Supp.  905;  Bowers  v. 
Thomas,  62  Wis.  480,  22  N.  W.  710;  National  Exch.  Bank  of  Auburn  v.  Bene- 
man,  43  Hun  (N.  Y.)  241;  Hill  v.  Thixton,  M  Ky.  96,  23  S.  W.  947;  Dinsmore 
V.  Stimbert  12  Neb.  433,  11  N.  W.  872;  Wlllard  v.  Nelson.  35  Neb.  651,  53  N. 
W.  572.  But  such  defense  is  admissible  against  a  bona  fide  holder,  where  the 
maker  is  guilty  of  no  negligence,  and  Is  induced  by  fraud  to  sign.  And  see  | 
iSOf;,  supra. 

2  90  Detwiler  v.  Bish,  44  Ind.  70. 

291  Butler  V.  Cams,  37  Wis.  61. 

202  Palm  V.  Watt,  7  Hun  (N.  Y.)  317. 

2»8  Peacock  v.  Rhodes,  2  Doug.  633;  Lawson  v.  Weston,  4  Esp.  56;  Raphael 
V.  Bank,  17  C.  B.  161;  Miller  v.  Race,  1  Burrows.  452;  Murray  v.  Lardner,  2 
Wall.  110;  Seybel  v.  Bank,  54  N.  Y.  288;  Wheeler  v.  Guild.  20  Pick.  (Mass.) 
545;  Morris  Canal  &  Banking  Co.  v.  Fisher,  9  N.  J.  Eq.  667;  Same  v.  Lewis, 
12  N.  J  Eq.  323;    Franklin  Say.  Inst.  y.  Helnsman,  1  Mo.  App.  336;    Gren- 
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Fraudulent  Diversion — Accommodation  Paper. 

§  1894.  Where  aecommodation  paper  is  negotiated,  by  the  party 
accommodated,  in  violation  of  his  agreement,  it  will  be  a  defense  for 
the  accommodation  party,  except  against  a  bona  fide  purchaser  be- 
fore maturity.^**  But  such  diversion,^***  or  even  a  fraudulent  diver- 
Bion,^'^*  of  the  paper,  cannot  be  set  up  by  an  accommodation  party 
against  a  bona  fide  purchaser.  But  a  purchaser  is  only  protected  in 
such  case  to  the  extent  of  the  amount  paid  by  him.^*^  Thus,  a  pledgee 
of  accommodation  paper,  which  has  been  fraudulently  diverted,  is  a 
bona  fide  holder,  and  protected  as  such,  to  the  extent  of  the  debt 

eaux  V.  Wheeler,  6  Tex.  515;  Marsh  v.  Small,  3  La.  Ann.  402;  Consolidated 
AsB'n  of  Planters  of  Ijoulsiana  v.  Avegno,  28  La.  Ann.  5.72.  And  this  is  true 
of  a  certified  cheek  payable  in  gold,  and  circulated  as  such,  although  pur- 
chased three  years  after  it  was  Issued.  Nolan  v.  Bank,  G7  Barb.  (N.  Y.)  24. 
And  see  §  327,  supra. 

294  Bowman  v.  Van  Kuren.  29  Wis.  209.  See  §  18().S,  supra.  It  may  be  set  up 
against  the  bank,  which  discounted  the  paper  for  tlie  payt^  with  knowledge 
of  the  agreement.  (Jarfleld  Nat.  Bank  v.  Colwell,  57  Hun,  KK).  10  N.  Y.  Supp. 
864. 

298  Brown  v.  Thompson,  79  Tex.  58,  15  S.  W.  KkS;  Gillespie  v.  Campbell. 
39  Fed.  724;  Peters  v.  Gay.  9  Wash.  HKi.  37  Pac.  325;  Landsburg  v.  Sansone, 
18  Misc.  Rep.  57(>,  42  N.  Y.  Supp.  470;  by  being  discounted  at  another  bank 
than  that  Intended,  Frank  v.  Quast,  m  Ky.  (54t).  6  S.  W.  909;  or  by  another  than 
the  payee  named  In  it,  Evans  v.  Hardware  Co.  (Ark.)  4.5  S.  W.  370;  or  used  to 
pay  an  antecedent  debt,  when  intended  to  raise  money  for  that  purpose,  Tom- 
blin  V.  Callen,  «9  Iowa,  229,  28  N.  W.  573. 

290  Brooks  V.  Hey,  23  Hun  (N.  Y.)  372;  Arnold  v.  CampbeU,  18  Cent  I^w 
J.  289;  Merchants'  Nat  Bank  v.  Comstock,  55  N.  Y.  24;  Bank  of  New  York  v. 
Vanderhorst,  32  N.  Y.  553:  Wareham  Bank  v.  Lincoln,  3  Allen  (Mass.)  192: 
Sweetser  v.  French,  13  Mete.  (Mass.)  202;  Moore  v.  Ward,  1  Hilt  (N.  Y.)  337; 
Stoddard  v.  Kimball,  (J  Cush.  (Mass.)  4<J9:  Nutter  v.  Stover.  48  Me.  163;  Win- 
ters V.  Home  Ins.  Co.,  30  Iowa,  172;  Quinn  v.  Hard.  43  Vt.  375;  Farmers'  & 
Mechanics'  Bank  v.  Humphrey,  36  Vt.  554;  Blair  v.  Hagemeyer,  26  App.  Div. 
219,  49  N.  Y.  Supp.  965;  Hyman  v.  Forge  Co.,  18  Misc.  Rep.  381,  41  N.  Y.  Supp. 
(^55;  Breckenridge  v.  Lewis,  84  Me.  349,  24  Atl.  864;  Bunzel  v.  Maas,  116  Ala. 
68,  22  South.  568;  Witte  v.  Williams,  8  S.  C.  2^)0;  Hutchinson  v.  Mitchell,  15 
La.  Ann.  326;  Brush  v.  Scrlbner,  11  Conn.  388.  So,  a  repletlge  of  an  accommo- 
dation note  after  release  of  collateral  and  virtual  payment  of  the  original  debt 
secured.  Miller  v.  Lamed,  103  111.  570.  And  see,  as  to  fraudulent  diversion, 
27  Lawy.  Hep.  Ann.  519.  note. 

297  Brown  v.  Molt,  7  Johns.  (N.  Y.)  361. 
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Ch.  47)  BELBASE,  SATISFACTION,  AND  SET-OFF.  §    1895 

secured,^'*  and  no  further.^®*  Where  the  defense  would  not  be  ad- 
missible against  the  indorsee,  he  will  not  be  precluded  by  a  prior 
judgment  rendered  against  him  in  favor  of  an  intermediate  in- 
dorser.'®^  And  in  New  York  it  has  been  held  that  such  defense  may 
be  set  up  against  one  who  takes  the  note  in  payment  of  an  existing 
debt;^*^^  and  that  the  accommodation  indorser  may  be  protected 
-against  such  holder  by  a  bill  in  equity.®*'* 

■ 

Belease,  Satisfaction,  and  Set-Off. 

§  1895.  If  the  drawer  of  a  bill  releases  the  acceptor  before  the  bill 
is  issued,  the  acceptor  cannot  set  up  the  release  against  a  bona  fide 
purchaser  for  value  before  maturity.®^®  So,  the  drawer  cannot  set 
up  that  he  has  received  satisfaction  from  the  acceptor,  and  surren- 
dered the  bill  to  him  before  its  transfer  to  the  plaintiff.^®*  So,  an 
agreement  between  the  original  parties  for  a  particular  satisfaction 
of  the  bill  is  not  admissible;  ^^**  nor  a  release  by  one  who  fraudu- 
lently pretended  to  hold  all  the  notes  secured  by  a  trust  deed,  and 
indorsed  a  satisfaction  on  the  deed;  ^°®  nor  a  release  of  the  payee, 
the  accommodation  maker  claiming  a  discharge  under  it.-^°^  And 
the  payee  of  a  negotiable  note  has  no  authority  to  satisfy  it  after  its 
transfer  to  a  bona  fide  purchaser,  and  such  satisfaction  will  be  can- 
celed in  equity.*^®  So,  an  agreement  for  a  compromise  between 
maker  and  payee  will  not  be  binding  upon  such  purchaser.'^* 

2»s  Chlcopee  Bank  v.  Chapln.  8  Mete.  (Mass.)  40. 

2»e  Stoddard  v.  Kimball  6  Ciish.  (Mass.)  4(59. 

300  National  Bank  of  Republic  v.  Brooklyn  City  &  N.  R.  Co.,  14  Blatchf. 
242,  Fed.  Gas.  No.  10,030. 

SOI  Moore  v.  Ryder,  65  N.  Y.  438;  Prentiss  v.  Graves,  33  Barb.  (521. 

302  Comstock  V.  Hier,  73  N.  Y.  269. 

303Byles,  BiUs,  242;  Chit.  Bills,  351;  Benj.  Chalm.  Dig.  art.  239;  Dod  v. 
Edwards,  2  Car.  &  P.  602.  Although  he  purchased  at  discount,  and  without 
diligence.  Schoen  v.  Houghton,  50  Cal.  528.  And  where  a  note  is  payable  to 
A.  or  bearer,  the  maker  cannot  set  up  a  release  by  the  husband  of  A.  against 
a  bona  fide  holder,  McCann  v.  Lewis,  9  Cal.  246. 

304  Morley  v.  Culverwell,  7  Mees.  &  W.  174. 

305  Edwards  v.  Jones.  2  Mees.  &  W.  414,  7  Car.  &  P.  633;  5  Dowl.  585. 

306  Gottschalk  v.  Neal,  6  Mo.  App.  596. 

307  Union  Bank  v.  Crine,  3:5  P'ed.  811. 
808  Gordon  v.  Mulbare,  13  Wis.  22. 

«o»  GutwlUig  V.  Stumes,  47  Wis.  428,  2  N.  W.  774.    E.  g.  by  agreement  ta 
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In  like  manner  the  acceptor  of  a  bill  cannot  set  off  against  a  bona 
fide  holder  a  debt  dne  from  the  drawer,'^*  nor  the  maker  a  debt  due 
from  the  payee.***  But  in  Massachusetts  the  maker  may  set  off  a 
debt  due  from  the  payee  of  a  demand  note.^**  And  by  the  statute 
in  New  Jersey  set-offs  were  formerly  allowed,  unless  the  note  con- 
tained the  words  "without  defalcation  or  discount."  '*'  In  Massa- 
chusetts a  note  payable  to  A.  or  bearer  at  a  time  certain  is  not  sub- 
ject to  set-off  against  A.  in  a  suit  brought  by  a  subsequent  holder 
as  bearer.'***  So,  where  the  payee  of  a  note  sues  on  it  for  the  use 
of  a  subsequent  bona  fide  purchaser,  the  maker  cannot  avail  himself 
of  a  set-off  existing  against  intermediate  parties.^**  And  if  an 
accommodation  indorser  pays  a  note  to  a  bona  fide  purchaser,  he 
may  recover  against  the  maker,  although  the  maker  had  a  set-off 
against  the  payee,  which  was  known  to  the  indorser  at  the  time  he 
indorsed,  but  was  not  available  against  such  bona  fide  holder.'** 

In  like  manner,  payment  made  to  the  payee  or  any  prior  holder 
without  surrender  of  the  bill  constitutes  no  defense  against  a  bona 
fide  holder;  '*^  especially  if  made  after  transfer  by  the  party  re- 
set oflf  the  debt  of  the  payee  to  the  maker  and  A.  as  executors.  Cripps  t. 
Davis,  12  Mees.  &  W.  159. 

sio  In  re  Agra  &  Masterman's  Bank,  2  Ch.  App.  391.  Nor  conversely.  Bank 
of  Martin  v.  Gassedy  (Ky.)  45  S.  W.  110;  Manning  v.  Maroney,  87  Ala.  563,  6 
South.  343. 

«ii  Price  V;  Keen,  40  N.  J.  Law,  332;  TIUou  v.  Britton,  9  N.  J.  Law,  120; 
Farmers'  Bank  of  Saratoga  Co.  v.  Maxwell,  32  N.  Y.  579;  Council  Bluffs  Iron 
Works  V.  Cuppey,  41  Iowa,  104;  Jredwell  v.  Blount,  86  X.  C.  33;  Bostick  r. 
Scruggs,  50  Ala.  10;  Pavey  v.  Stauffer,  45  La.  Ann.  353,  12  South.  512;  LeavHt 
V.  Peabody,  62  N.  H.  185;  Patterson  v.  Wright,  64  Wis.  289,  25  N.  W.  10; 
Stevens  v.  Gregg,  89  Ky.  461,  12  S.  W.  775.  Especially  where  it  arises  out  of 
other  transactions.  Cumberland  Bank  v.  Hann,  18  N.  J.  Law,  222.  And  under 
the  Alabama  statute  usurious  interest  paid  in  advance  for  an  extension  can- 
not be  set  off  against  a  bank  which  took  the  note  as  collateral  for  a  precedent 
debt  without  notice.    Gates  v.  Bank,  100  U.  S.  239. 

S12  Lewis  V.  Brooks,  9  Mete.  367.  But  this  statute  does  not  apply  to  a  cer 
tificate  of  deposit  issued  by  a  bank.     Shute  v.  Bank,  136  Mass.  487. 

«i«  Youngs  V.  Little,  15  N.  J.  Law,  1. 

«i*  Pettee  v.  Prout,  3  Gray,  502. 

«i5  Sykes  v.  Lewis,  17  Ala.  261. 

»!•  Barker  v.  Parker,  10  Gray  (Mass.)  339. 

ti7  Bank  of  University  v.  Tuck,  96  Ga.  456,  23  S.  E.  467;  Hecksher  t.  Shoe- 
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ceiTing  payment,**'  and  after  maturity  of  the  paper.'**  So,  too,  an 
inyolnntary  payment  made  to  the  payee  by  his  sale  of  collateral  held 
by  him.«" 

maker,  47  Pa.  St  249;  Flower  y.  Noble,  38  La.  Ann.  938;  Trustees  of  Internal 
Imp.  Fund  t.  Lewis,  34  Fla.  424,  16  South.  325.    And  see  §  1415,  supra. 

«i»  First  Nat.  Bank  of  Salisbury  v.  Michael,  96  N.  C.  53,  1  S.  B.  855;  Wil- 
liams y.  Keyes,  90  Mich.  290,  51  N.  W.  520.    And  see  §  1462  et  seq.,  supra. 

si»  Capital  City  Ins.  Co.  y.  Qulnn,  73  Ala.  558. 

tso  Qlasscock  y.  Balls,  24  Q.  B.  Diy.  13. 
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m 

III.  Parol  Evidence. 

§  1896.     Admlsslbllity-General  Principles. 


1897.     - 

—  Ambiguity  Explained. 

181)8.     - 

—  Maturity  Extended. 

ISJW.     - 

—  Satisfaction  and  Payment 

1900.     - 

—  Release. 

1901.     - 

—  Varying  Liability  of  Majcer. 

1902.     - 

—  Varying  Liability  of  Surety. 

1903.     - 

—  Varying  T«ial)ility  of  Indorser. 

1901.     C 

Jontemporary  Writines. 

Admissibility  of  Parol  Evidence. 

§  1896.  The  acceptor  of  a  bill  of  exehauge  or  other  party  to  it  is 
only  bound  by  the  terms  of  his  agreement.*^^  And  parol  evidence  is 
inadmissible  to  vary  such  agreement  by  showing  a  contemporaneous 
verbal  agreement  of  a  different  character,*-^  or  conversations  had  at 
the  time  or  before.''^'  Such  evidence  is,  however,  admissible  to 
prove  the  circumstances  under  which  the  paper  was  executed;*'* 
e.  g.  to  show  the  coverture  of  the  maker  (which  was  not  disclosed  in 
the  note);  ^^^  or  to  show  that  the  note  was  given  to  take  up  another 
note;  *^*  or  to  show  when  a  written  memorandum  on  the  note  was 
made;  '^^  or  that  the  execution  of  the  note  was  obtained  by  threat 
of  criminal  prosecution  against  one  of  the  maker's  family,'**  or  by 
fraudulent  representations.'^*    It  is  evident,  indeed,  that  fraud,  il- 

«2i  Everard  v.  Warner,  36  Minn.  383,  31  N.  V^.  353. 

822  Foglesong  v.  Wicltard,  75  Ind.  258;  Ewing  v.  Clark,  76  Mo.  545.  This 
protection  against  vaiylng  by  parol  extends  to  a  printed  memorandum  on  the 
back  of  the  note.     Seymour  v.  Farqiihar,  93  Ala.  292,  8  South.  466. 

S23  Before,  Herndon  v.  Henderson,  41  Miss.  584;  or  contemporaneous,  Bor- 
llngame  v.  Foster,  12S  Mass.  125. 

8  24  FIsk  V.  Reser,  19  Colo.  88,  34  Pae.  572  (indorsement  by  a  stranger  to  the 
note). 

«25  Mount  V.  Zisken,  7  N.  J.  Law  J.  71.  So,  to  explain  the  circumstances  of 
issuing  a  nonnegotiable  note.  Smith  y.  Van  Blarcom,  45  Mich.  371,  8  N. 
W.  90. 

826  Duncan  v.  Gilbert,  29  N.  J.  I^w,  521. 

827  Hey  wood  v.  Perrln,  10  Pick.  (Mass.)  228. 
B28  Snyder  v.  WiUey,  33  Mich.  483. 

82»  Hines  y.  Driver,  72  Ind.  125. 
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legality,  and  alteration  or  forgery  can,  in  general,  be  established  only 
by  parol  evidence. 

The  real  consideration  may  be  shown  by  parol,  where  it  is  ad- 
missible as  a  defense ;  e.  g.  that  it  was  for  forbearance  or  extension 
given,'^'^**  or  for  accommodation;^'^  or  that  there  was  no  considera- 
tiQn,'^=  or  that  it  was  illegal,'^'  or  had  failed;  ''*  or  that  a  note  was 
given  as  a  payment  to  be  credited  on  the  maker's  account,''*'*  or  as 
collateral  for  an  existing  debt;  ''•  or  was  not  to  be  construed  as  a 
relinquishment  or  waiver  of  a  set-off  claimed  against  such  debt."^ 

So,  parol  evidence  is  admissible  to  show  that  a  note  was  delivered 
conditionally.'*'  But  it  is  not  admissible  to  render  the  contract 
itself  conditional;  "*  e.  g.  that  a  note  was  not  to  be  transferred,'*® 
or  was  to  be  used  for  a  particular  purpose  only,'*^  or  was  to  be 
released  if  the  maker  became  insolvent,'*^  or  was  to  be  first  al- 
lowed judicially  against  the  estate  of  the  maker's  testator;  '*•  or  that 
a  draft  was  to  take  effect  as  an  assignmept  of  the  fund  in  the 
drawei*'s  hands.'** 

ssoKoUy  v.  Thelss,  21  Misc.  Rep.  311,  47  N.  Y.  Supp.  145.  And  see  §  565, 
as  to  parol  evidence  of  consideration. 

.t:;i  Kreiteiijrross  v.  Farr  (Wis.)  75  N.  W.  803;  Moj-nlhan  v.  McKeon,  10 
Misc.  Rep.  :U3,  38  N.  Y.  Supp.  61;   Goldsmith  v.  Holmes,  36  Fed.  484. 

832  Kulonkamp  v.  Groff,  71  Mloh.  675,  40  N.  W.  57. 

333  Groesbeck  v.  Marshall.  44  8.  C.  5;«,  22  S.  E.  741^. 

384  Braly  v.  Henry,  71  Cal.  481,  11  Pac.  385,  and  12  Tac.  623;  Brown  v. 
Summers.  91  Ind.  151. 

336  Bennett  v.  Tlllmon,  18  Mont.  28,  44  Pac.  80.     And  see  §  1899,  Infra. 
330  Keeler  v.  I»rintlng  Co.,  16  Wash.  526,  48  Pac.  2:«). 

337  Bohn  Mfg.  Co.  v.  Harrison,  13  Mont.  293.  'M  Pac.  313. 

338  See  §1  227,  231,  supra. 

830  See  S  94,  supra.  So,  Hunt  v.  Johnson,  9(»  Ala.  lilO,  11  South.  387;  Beecher 
V.  Dunlap,  52  Ohio  St.  («,  38  N.  E.  795. 

340  Dolson  V.  De  Ganahl,  70  Tex.  620.  8  S.  W.  321. 

341  WlsUzenus  v.  O'Fallon,  91  Mo.  1J«,  3  S.  W.  837. 

342  Harrison  v.  Morrison,  39  Minn.  319,  40  N.  W.  66. 

343  McGrath  v.  Barnes,  13  S.  C.  328. 

344  Baer  v.  English,  84  Ga.  403,  11  S.  E.  453. 

(2649) 


§   1897  EXCLUSION   OF   DEF£N8£8.  (Ch.  47 

Ambiguity  Explained. 

§  1897.  Parol  evidence  is  admissible  to  explain  an  ambiguity  ap- 
parent on  the  face  of  the  paper;  ^*"  especially  where  there  is  a  dis- 
agreement between  the  note  and  a  contemporaneous  collateral  mort- 
gage for  the  same  debt.***  So,  parol  evidence  is  admissible  to  show 
that  a  note,  imperfectly  described  in  a  collateral  mortgage,  is  the 
one  referred  to;  '*^  or  to  identify  the  wife  of  one  who  signs  a  note 
as  "A.  B.,  Agent  for  Wife";'**  or  to  explain  abbreviations  used  in 
a  note;***  or  to  identify  the  payee  of  a  duebill,  which  names 
none;  ^^^  or  to  show  the  date  of  a  note,  which  is  badly  written  and 
illegible; ''^^  or  to  explain  the  word  "duplicate"  in  a  note;**^  or 
that  the  person  countersigning  a  bank  bill  was  the  cashier  (as  re- 
quired by  law);  *^*  or  that  the  place  of  payment  designated  as  "my 
office"  was  in  H.;  *'^*  or  that  A.  was  the  payee  intended  in  a  note  by 
A.  and  B.  to  the  "order  of  myself";*'*'^  or  that  "without  recourse" 
between  two  indorsements  belonged  to  the  last  one;  **'  or  to  explain 
the  words,  "Charge  the  amount  against  me  and  my  share  of  my  moth- 

846  Lockhard  v.  Avery,  8  Ala.  502;  Kelly  v.  Bronson,  26  Minn.  359,  4  N. 
W.  607. 

84 «  Pay  son  v.  Lamson,  134  Mass.  593. 

847  AuU  V.  Lee,  61  Mo.  160;  Stowe  v.  Merrill,  77  Me.  550,  1  Atl.  684.  So. 
in  a  receipt  and  agreement  to  extend  "certain  notes  we  hold.**  Bell  v.  Mar- 
tin, 18  N.  J.  Law,  167. 

848  Rawlings  v.  Robson,  70  Ga.  595;  or  to  show  an  undisclosed  principal, 
where  the  note  was  signed  "A.  B.,  Agent,'*  Dessau  v.  Bours,  1  McAU.  21,  Fed. 
Cas.  No.  3,825;  or  to  charge  an  agent  individuaUy,  although  he  accepted  a  hill 
as  "agent  of  B.,**  Hardy  v.  Pllcher,  57  Miss.  18.    And  see  §  131  et  seq.,  supra. 

849  First  Nat  Bank  of  Springfield  v.  Fricke,  75  Mo.  178. 

800  Nicholas  T.  Krebs,  11  Ala.  230;  or  of  a  sealed  note,  Barkley  y.  Tarrant, 
20  S.  C.  574. 

851  Fenderson  t.  Owen,  54  Me.  372.  As  to  correction  of  dates  where  there 
Is  no  estoppel,  see  Paige  y.  Carter,  64  Gal.  489,  2  Pac.  260;  Barlow  y.  Buck- 
ingham, 68  Iowa,  169,  26  N.  W.  58;  Burns  y.  Moore,  76  AJa.  339.  And  see  fi 
77,  supra. 

852  McCann  Y.  Preston,  79  Md.  223,  28  Atl.  1102. 

853  Bank  of  Utlca  y.  Magher,  18  Johns.  (N.  Y.)  341. 

854  Rudulph  V.  Brewer,  96  Ala.  189,  11  South.  314. 
8  55  Jenkins  y.  Bass,  88  Ky.  397,  11  S.  W.  293. 

856  Corbett  y.  Fitzer,  47  Neb.  269,  66  N.  W.  417. 
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ert  estate,-'  **^  or  "what  moneys  may  be  due  me,"  "**  or  "to  be  paid 
out  of  the  last  payment";  •*•  bi^t  not  to  explain  that  "legally  due" 
was  intended  for  "equitably  due."  '•• 

A  frequent  ambiguity  is  found  in  the  manner  of  execution  by  an 
agent  or  by  the  officer  of  a  corporation.  The  availability  of  parol 
evidence  to  explain  such  signatures  has  been  already  discussed.'*^ 
In  addition  to  the  cases  there  cited,  the  following  may  be  referred  to 
as  holding  such  evidence  inadmissible  to  charge  the  alleged  agent 
individually,'^*  or  to  discharge  him.'**  On  the  other  hand,  parol 
evidence  has  been  admitted  to  discharge  the  agent  from  individual 
liability,'**  and  to  charge  the  principal.^** 

Maturity  Extended  by  Parol  Evidence. 

§  1898.  Parol  evidence  is  not  admissible  to  show  a  contempora- 
neons  verbal  agreement  extending  or  changing  the  time  of  maturity 

«»T  Schmittler  v.  Simon,  114  N.  T.  176,  21  N.  E.  162. 

BBS  Gapron  v.  Anness,  136  Mass.  271. 

«»•  Proctor  V.  Hartigan,  143  Mass.  462,  9  N.  B.  841. 

«eo  McDuffle  v.  Magoon,  26  Vt.  518. 

s<i  See  §  147,  supra. 

««2  palk  V.  Moebs,  127  U.  S.  597,  8  Sup.  Ot  1319  (note  signed  "P.  0.  Co., 
A.  B.,  Sec.  &  Treasr.,"  to  the  order  of  "A.  B.,  Sec.  &  Treas.,"  and  so  In- 
dorsed). 

863  Matthews  v.  Mattress  Co.,  87  Iowa,  246,  54  N.  W.  225  (note,  *We  prom- 
ise," etc.,  signed  **D.  M.  Co.,  J.  K.,  Pres."). 

S64  "We  promise,"  etc.,  "A.  B.,  Pres.  C.  D.,  Secy."  Brunswick-Balke-Col- 
lender  Co.  v.  BouteU,  45  Minn.  21,  47  N.  W.  261;  "We  promise,"  etc.  "A.  B., 
Pres.  Chicago  R.  R.  Go.  G.  D.,  Secy.,"  and  corporation  seal.  Scanlan  v.  Keith, 
102  m.  634.  *The  W.  S.  Soc.  agrees,"  etc.  "A.  B.,  Gen.  Supt."  Frankland 
v.  Johnson,  147  111.  520,  35  N.  E.  480.  "I  promise,"  etc.,  "A.  B.,  Pres.  O.  F. 
Assoc.  C.  D.,  Secy."  Benham  v.  Smith,  53  Kan.  495,  36  Pac.  997  (with  help 
of  recitals  in  collateral  mortgage).  "We,  the  trustees  of  the  M.  Grange, 
promise,"  etc.    "A.  B.,  G.  D."     Simanton  v.  Vliet  (N.  J.  Eit.  &  App.)  40  Atl. 

tJVU. 

866  Note  signed  "A.  B.,  Agent,"  Sykes  v.  Temple,  69  Hun,  448,  23  N.  T.  S. 
425;  or  "A.  B.,  Trustee."  Souhegan  Nat.  Bank  v.  Boardman,  46  Minn.  293, 
48  N.  W.  1116;  or  by  seyeral  designated  as  "president"  and  "directors"  below 
name  of  the  corporation.  Kline  v.  Bank,  50  Kan.  91,  31  Pac.  688;  or  indorsed 
"A.  B.,  G.  D.,  as  Directors  of  the  K.  K.  Co.,"  Keokuk  Falls  Imp.  Co.  y.  Kings- 
land  &  Douglas  Mfg.  Co.,  5  OkL  32,  47  Pac.  484. 
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expressed  in  the  paper;  '*•  or  to  show  an  agreement  at  the  time  of 
making  a  note  that  it  should  be  renewed  at  maturity,'*^  or  paid 
only  on  the  happening  of  some  contingent  event;**'  or  to  fix  a 
time  deferring  pa3'ment  where  no  time  was  expressed,***  or  where 
it  was  payable  "in  6  months,  if  desired,  with  interest";  *^®  or  that  a 
note  payable  one  day  after  date  was  to  be  paid  at  a  later  day.'^^ 
So,  it  cannot  be  shown  by  parol  that  the  note  was  to  remain  in  the 
payee's  hands,  to  be  paid  out  of  certain  moneys  which  he  expected  to 
receive  for  the  maker.'^^  And  parol  evidence  is  not  admissible  to 
contradict  a  memorandum  made  after  the  note  was  signed,  but  be- 
fore its  delivery,  and  forming  part  of  the  original  contract.*^*     So, 

880  Hoare  v.  Graham.  3  Camp.  57;  Porteoiis  v.  Muir,  8  Ont.  127;  Bradbury 
V.  Oliver,  5  U.  C.  Q.  B.  (O.  S.)  703;  Cairo  &  V.  R.  Co.  v.  Parker,  84  lU.  613; 
liitchfioUl  V.  Falconer.  2  Ala.  280;  Doss  v.  Peterson,  82  Ala.  253.  2  South.  (M4. 
E.  J?,  rhat  a  note  payable  at  a  certain  time  was  to  be  paid  "wlien  the  cotton 
crop  should  come  in,"  Diercks  v.  Roberts,  13  S.  C.  338;  or  when  certain  work 
was  finished,  Heaverin  v.  Donnell.  7  Smedes  &  M.  (Miss.)  244;  or  not  until 
the  maker's  other  liability  as  surety  for  the  payee  was  discharged.  Frost  v. 
Everett,  5  Cow.  (N.  Y.)  407;  or  until  certain  moneys  were  received,  Joyuer  v. 
Tumor,  19  Ark.  090;  Klncaid  v.  Iliggins,  1  Bibb  (Ky.)  396;  or  certain  goods 
sold,  Harlow  v.  Boswell,  15  111.  50;  or  until  the  money  could  be  made  out  of 
certain  property,  Ockington  v.  Law,  66  Me.  551;  Campbell  v.  Upshaw,  7 
Humph.  (Tenn.)  ISo.     And  see  8  120,  supra. 

S67  stiles  V.  Vandewater,  48  N.  J.  Law,  (»7.  4  Atl.  058;  Anspach  v.  Bast,  52 
Pa.  St.  356;  Wallace  v.  Richards,  16  Utah.  52.  50  Pac.  804;  Dorsey  v.  Armor 
(Colo.  App.)  50  Pac.  726;  until  it  was  convenient  to  pay,  Kennedy  v.  Gaddie 
(Ky.)  32  S.  W.  408;  or  to  renew  and  not  to  negotiate,  Heist  v.  Hart,  73  Pa.  St. 
286. 

36«  Wooley  V.  Cobb.  1C»5  Mass.  503,  43  N.  E.  497;  Beecher  v.  Dunlap,  52  Ohio 
St.  64,  38  N.  E.  795;  Van  Etten  v.  Howell,  40  Neb.  850,  59  N.  W.  389;  Slusher 
V.  Conant  (Ky.)  37  S.  W.  579. 

8  6  0  Only  after  demand,  Nicholas  v.  Krebs,  11  Ala.  230;  or  on  the  maker's 
arrival  at  A.,  Thompson  v.  Ketchum,  8  Johns.  ^N.  Y.)  190.  But  see,  contra, 
Horner  v.  Horner,  145  Pa.  St.  258,  23  Atl.  441;  Gray  v.  Anderson,  99  Iowa,  342. 
(^8  N.  W.  790. 

37  0  Citizens'  Bank  of  Los  Angeles  v.  Jones  (Cal.)  53  Pac.  354. 

871  Willse  V.  Whitaker,  22  Hun  (N.  Y.)  242;  Cooper  v.  Tappan,  4  Wis.  362; 
Gibson  v.  Irby,  17  Tex.  173;  Coughenour  v.  Suhre,  71  Pa.  St  462. 

87  2  Currier  v.  Hale,  8  Allen  (Mass.)  47;  and  In  installments,  Walker  v.  Rus- 
sell, 17  Pick.  (Mass.)  280. 

873  E.  g.  to  show  that  plaintiff  said  he  would  not  agree  to  the  memorandum 
(for  payment  In  installments),  Hey  wood  v.  Penin,  10  Pick.  (Mass.)  228, 
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the  maker  of  a  note  cannot  show  that  the  payee  agreed,  at  the  time 
of  making,  not  to  bring  suit  for  a  year.*^*  But  where  a  note  is  pay- 
able one  year  from  the  death  of  A.,  with  interest  at  6  per  cent.,  it 
may  be  shown  that  the  maker  agreed  to  pay  the  interest  annually.'^* 

Parol  Evidence  of  Satisfaction.^ 

§  1899.  In  like  manner,  a  contemporaneous  parol  agreement  can- 
not be  shown  that  the  note  should  be  satisfied  in  bills  for  freight,'^® 
or  should  be  surrendered  on  receipt  of  a  certain  deed  '^^  or  of  an- 
other note;  *^*  or  to  show  that  certificates  described  in  the  note  as 
collateral  were  to  be  received  at  its  maturity  in  absolute  payment;  "'^ 
or  that  a  mortgage  transferred  to  the  holder  after  maturity  of  the 
note  was  taken  as  collateral  only;  '***  or  that  mortgaged  premis(»s 
conveyed  to  the  holder  to  sell  and  apply  were  received  in  absolute 
payment;'®^  or  might  be  paid  in  Confederate  currency,*'*''^  or  by  a 
bond,'**  or  in  work,***  or  out  of  a  particular  fund,***^  or  primarily 

»T4  Sebroer  v.  Wessell,  89  lU.  113;  Dow  v.  Tuttle,  4  Mass.  414;  or  until  an 
account  should  be  settled  and  applied  on  It,  Mahan  y.  Sherman,  7  Blaekf.  (Ind.i 
378*  or  until  as  much  as  possible  should  be  obtained  from  the  principal,  Camp- 
bell V.  Hodgson,  Gow,  74;  or  so  long  as  the  Interest  should  be  paid.  Church  & 
Congregation  in  Second  Precinct  in  Pembroke  v.  Stetson,  5  Pick.  (Mass.)  r>Oi>. 

37  6  Dance  v.  Dance,  56  Md.  433.  So  that  a  note  from  husband  to  wife, 
payable  one  day  after  date,  was  to  bear  interest  or  not.  Beaver  v.  Secor,  182 
Pa.  St.  213,  37  Atl.  991. 

»7  6  Edwards  v.  Jones,  2  Mees.  &  W.  414;  or  in  other  accounts,  Bender  v. 
Montgomery,  8  Lea  (Tenn.)  580. 

87T  Spring  V.  Lovett,  11  Pick.  (Mass.)  417. 

•78  Or  a  note  with  security.  Gardner  v.  Matthews,  11  Mo.  App.  209.  Even, 
it  has  been  held,  with  proof  of  tender.  Hill  v.  Gaw,  4  Pa.  St.  493;  or  of  deliv- 
ery, Burge  v.  Dishman,  5  Blaekf.  (Intl.)  272. 

»79  Perry  v.  BIgelow,  128  Mass.  129. 

S80  Parker  v.  McCrea,  7  U.  C.  C.  P.  124. 

»»i  Leonard  v.  Smith,  11  Mete.  (Mass.)  330. 

»»2  Leslie  v.  Langham*8  Ex'rs,  40  Ala.  525.  And  see  §  103,  supra,  as  to  parol 
evidence  relative  to  waiver  of  payment 

S83  La  Fayette  Co.  Monument  Corp.  v.  Magoon,  73  Wis.  027,  42  N.  W.  17. 

»«*  Stein  V.  Fogarty  (Idaho)  43  Pac.  081. 

888  Mumford  v.  Tolman,  157  III.  258,  41  N.  E.  017;  Cashman  v.  Harrison,  90 
Cal.  297,  27  Pac.  283;   GorreU  v.  Insurance  Co.,  11  C.  C.  A.  240,  03  Fed.  371. 
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out  of  such  fund,'®'  or  in  cotton  out  of  the  first  picking;  '"^  or  with 
certain  rebates,  not  expressed,"'  or  for  a  reduced  amount  in  a  certain 
contingency;  "•  or  to  render  an  express  agreement  for  absolute  pay- 
ment conditional.'*® 

So,  the  maker  cannot  show  that  the  note  was  given  for  advanced 
from  the  maker's  father  on  an  agreement  at  the  time  that  it  should 
be  settled  in  the^iistribution  of  his  estate."^  Parol  evidence  is  like- 
wise inadmissible  to  show  a  contemporaneous  agreement  that  an 
existing  account  or  debt  should  be  used  as  a  set-off  against  it."* 

But  parol  evidence  is  admissible  to  show  whether  a  note  is  given 
in  satisfaction  of  the  debt  or  as  a  mere  security; '"  or  to  show  that 
a  judgment  was  confessed  by  the  maker  at  suit  of  an  indorser  for 
collateral  security,  and  not  as  a  satisfaction;"*  or  to  show  a  con- 
temporaneous agreement  with  the  indorser  (the  plaintiff)  that  the 
note  should  be  charged  to  the  maker  on  a  contract  in  course  of  per- 
formance between  him  and  the  indorsee.'®'     So,  a  contemporaneous 

886  Moore  v.  Prussing,  1G5  111.  319,  46  N.  E.  184.  But  see,  contra,  as  a  con- 
dition of  delivery,  Western  Nat.  Bank  v.  Wood,  64  Hun,  635,  19  N.  Y.  Supp.  81; 
McCollum  V.  Boughton,  132  Mo.  601,  33  S.  W.  476. 

887  James  v.  Benjamin,  72  Ga.  185. 

888  Phelps  V.  Abbott  (Mich.)  72  N.  W.  3;  Moody  v.  Shaw,  85  Ind.  88.  But 
see  i  1900,  Infra.    See,  too,  §  106,  supra,  as  to  evidence  to  vary  amount. 

889  Wells  V.  Carr,  25  Fed.  541. 

3  00  Pennlman  v.  Alexander,  111  N.  C.  427,  16  S.  E.  408;  or,  conversely,  Ker- 
van  V.  Townsend,  25  App.  Div.  256,  49  N.  Y.  Supp.  137;  Kelsey  v.  Chamber- 
lain, 47  Mich.  241,  10  N.  W.  355.  But  see  Maltz  v.  Fletcher,  52  Mich.  484, 
IS  N.  W.  228,  where  the  condition  and  breach  constituted  a  failure  of  consid- 
eration as  to  the  payee. 

391  Porter  v.  Porter,  51  Me.  376.  But  see,  contra,  as  evidence  of  want  of 
consideration,  Bragg  v.  Stanford,  82  Ind.  234;  Buscher  v.  Knapp,  107  Ind.  310, 
S  N.  E.  263;  although  the  check  was  given  in  settlement  of  an  account  ren- 
dered. Park  V.  Miller,  27  N.  J.  Law,  338. 

302  Clark  V.  Hart,  49  Ala.  86;  Eaves  v.  Henderson,  17  Wend.  (N.  Y.)  190; 
St.  Louis  Perpetual  Ins.  Co.  v.  Homer,  9  Mete.  (Mass.)  39;  Featherston  v.  Wil- 
son, 4  Ark.  154. 

303  Hale  V.  Rice,  124  Mass.  292;  First  Nat.  Bank  of  Newcastle  v.  Nugen, 
99  Ind.  160;  Weston  v.  Wiley,  78  Ind.  54;  Farnham  v.  Ingham,  5  Vt  514. 
But  see,  contra.  Moore  v.  Prussing,  165  111.  319,  46  N.  E.  184. 

894  Bank  of  South  Carolina  v.  Myers,  1  Bailey  (S.  C.)  412. 

895  Susquehanna  Bridge  &  Bank  Co.  v.  Evans,  4  Wash.  C.  C.  480,  Fed.  Gas. 
No.  13,635. 
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agreement  to  pay  a  note  in  timber,  followed  by  such  payment,  may  be 
proved  by  parol;  '••  or  to  pay  out  of  a  particular  fund,  which  was 
so  applied.'*^  And  it  may  be  shown  that  the  note  was  given  as  col- 
lateral security  for  the  performance  of  a  trust,  which  had  been  fully 
discharged;  '***  or  that  two  notes  secured  by  one  collateral  mortgage 
should,  by  the  payee's  agreement  with  his  indorsee  at  the  time  of 
transfer,  share  the  collateral  security  pro  rata.***  And  the  maker 
of  a  note  may  prove  a  subsequent  agreement  with  the  payee  for  cred- 
iting on  it  services  rendered  by  the  maker.*** 

Parol  Evidence  of  Belease. 

§  1900.  Parol  evidence  is  admissible  to  show  a  release  by  the 
plaintiff;  **^  or,  as  against  a  holder  with  notice,  to  show  a  contem- 
poraneous agreement  to  allow  a  rebate  for  shortage  in  the  goods 
for  which  the  note  was  given;  **^  or  to  show  a  contemporaneous 
verbal  agreement  for  a  release  on  the  surrender  of  the  property  for 
which  the  note  was  given,  followed  by  the  surrender  of  the  prop- 
erty.**'   So,  it  may  be  shown  by  parol  that  a  note,  due  at  a  given 

«••  Buclianon  v.  Adams,  49  N.  J.  Law,  636,  10  Atl.  662;  Zimmerman  v.  Adee, 
126  Ind.  15,  25  N.  B.  828. 

3»T  Des  Moines  Co.  v.  Hinkley,  62  Iowa,  637,  17  N.  W.  015;  Andrews  v. 
Hess,  20  App.  Div.  104.  46  N.  Y.  Siipp.  796. 

3»8  Leigh  ton  v.  Bo  wen,  75  Me.  504. 

3»»  Crowder  v.  Dunbar,  74  Ga.  109. 

400  Rugland  V.  Tliompson,  48  Minn.  539,  51  N.  W.  604. 

401  Daggett  V.  Wlilting,  35  Conn.  366;  Schultz  v.  Noble,  77  Cal.  79,  19  Pac. 
182;  or  a  verbal  agreement  subsequent  to  the  making  of  the  note,  Rigsl>ee  v. 
Bowler,  17  Ind.  167;  De  Ooey  v.  Van  Wyk,  97  Iowa,  491,  66  N.  W.  787;  or  to 
show  a  waiver  of  protest  by  the  guarantor  of  a  note  without  release  of  a 
prior  indorser,  Zahm  v.  Bank,  103  Pa.  St.  576;  or  a  change  In  the  place  of 
payment,  Robinson  v.  Batchelder,  4  N.  II.  40.  But  a  subsequent  agreement, 
without  new  consideration,  to  reduce  the  rate  of  interest  reserved,  is  inadmis- 
sible.    Davis  V.  Stout,  126  Ind.  12,  25  N.  E.  862. 

40  2  Braly  v.  Henry,  71  Cal.  481,  12  Pac.  623;  on  ascertaining  the  amount, 
WiUiams  v.  Culver,  30  Or.  375,  48  Pac.  SCm;  or  on  a  contemplated  change  in 
the  consideration,  Middleton  v.  Griffith,  57  N.  J.  Law,  442,  31  Atl.  405;  Mich- 
igan Mut.  Life  Ins.  Co.  v.  Williams,  155  Pa.  St.  405,  26  Atl.  655. 

403  Especially  as  against  a  holder  without  consideration.  Van  Valkenburgh 
V.  Stupplebeen,  49  Barb.  (N.  Y.)  99.  So,  an  agreement  to  pay  a  certain  amount 
in  two  years  if  the  note  was  released,  coupled  with  a  formal  release  of  the 
note.    Clarke  v.  Tappin,  32  Conn.  56. 

(2655) 


§  1901  EXCLUSION  OF  d?:fense8.  (Ch.  47 

time,  was  not  to  bear  interest  after  maturity;*®*  or  that  a  verbal 
agreement  was  made  at  the  time  of  giving  a  corporation  note  that 
the  stockholders  should  not  be  personally  liable  for  the  debt.*®*  So, 
in  Indiana,  where  the  assignor*s  liability  is  conditioned  on  diligent 
prosecution  of  the  maker,  it  may  be  shown  by  parol  that  it  was 
agreed  that  the  assignee  should  not  sue  the  maker  until  requested  by 
the  assignor,  and  that  the  assignor  should  remain  liable  without 
such  suit*®* 

On  the  other  hand,  parol  evidence  is  inadmissible  to  show  a  con- 
temporaneous  verbal  agreement  to  release  the  maker  and  surrender 
the  note,*®"'  or  to  look  to  the  acceptor  of  a  bill  and  discharge  the 
drawer,*®*  or  not  to  hold  one  maker  if  the  plaintiff  could  recover 
against  the  other  parties.*®®  But,  where  a  verbal  contemporaneous 
agreement  is  once  admitted  without  objection,  it  has  been  held  to  be 
part  of  the  note,  and  not  open  to  further  question.*^® 

Parol  Evidence  to  Vary  Maker's  Liability. 

§  1901.  Parol  evidence  is  inadmissible  to  show  that  it  was  agreed 
at  the  time  of  making  a  note  that  the  maker  should  not  be  called 
on  for  payment,*^*  or  that  the  payee  should  take  care  of  the  note 

404  EUIott  V.  Elliott's  Adm'r,  79  Ky.  277. 

40  5  After  Judgment  rendered  on  tbe  note.    Brown  v.  Slate  Co.,  134  Mass.  590. 

*o«  Schmied  v.  Frank,  80  Ind.  250.  But  tbe  contrary  is  provided  by  statute 
in  TEXAS  (Rev.  St.  art.  310). 

40?  Davy  v.  KeUey,  6G  Wis.  452,  29  N.  W.  232;  Warren  Academy  Trustees 
V.  Starrett,  25  Me.  443. 

408  Hancock  v.  Fairfield,  30  Me.  299. 

4  00  Foster  v.  Jolly,  1  Cromp.,  M.  &  R.  703;  Tower  v.  Ricbardson,  6  Allen 
(Mass.)  351 ;  McE wan  v.  Ortraan,  34  MIcb.  325. 

410  Hatbaway  v.  Hagan,  59  Vt.  75.  8  Atl.  678. 

411  First  Nat.  Bank  of  WbitobaU  v.  Tisdale.  18  Hun,  151,  84  N.  Y. 
655;  Remington  v.  Wrlgbt,  43  X.  J.  Law,  451,  affirming  41  N.  J.  I^w,  48; 
Commercial  Nat.  Bank  v.  Hennlngor,  105  I'a.  St.  49();  Rodgers  v.  Donovan.  13 
rbila.  51;  San  Jos6  Sav.  Bank  v.  Stone,  59  Cal.  183;  Jenkins  v.  Skinn,  55 
Ark.  347,  18  S.  W.  240;  Lunsford  v.  Malsby,  101  Ga.  39,  28  S.  E.  49C;  Kulen- 
kamp  V.  Groflf,  71  Mlcb.  075,  40  N.  \V.  57;  Lebanon  Sav.  Bank  v.  Penney,  44 
Minn.  214,  4G  X.  W.  331;  Dolson  v.  De  (5anabl,  70  Tex.  020,  8  S.  W.  321;  First 
Nat.  Bank  of  Nepbi  v.  Foote,  12  Utab,  157,  42  Pac.  205;  Miller  v.  McXair.  65 
Wis.  452,  27  N.  W.  333;  Moore  v.  Beem,  83  Ind.  219;  or  sbould  only  be  liable 
on  certain  conditions,  Trentman  v.  Fletcber,  100  Ind.  105;   Montgomery  R.  Co. 
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at  its  maturity.***  And  a  parol  agreement  cannot  be  proved  between 
the  maker  and  indorser,  altering  in  any  way  the  maker's  liability;  *^* 
e.  g.  to  the  effect  that  the  payee  should  foreclose  a  collateral  mort- 
gage, and  not  hold  the  maker/**  or  that  the  maker  should  not  be 
liable  unless  the  note  was  signed  by  another  party/*'  or  that  the 
intention  of  a  note  executed  by  a  married  woman  was  to  charge 
her  separate  estate.***  So,  that  the  drawer  of  a  bill  should  not  be 
liable,**^  or  that  the  bill  should  be  received  after  its  acceptance  as 
a  full  discharge  of  the  drawer's  debt***  80,  it  cannot  be  shown 
by  parol  that  the  payee  promised  not  to  call  on  the  acceptor  for 
payment,***  or  that  the  bank  certificate  of  a  check  meant,  by  the 
common  understanding  of  bankers,  something  more  than  the  liability 
usually  implied.*** 

But  parol  evidence  has  been  admitted  against  the  payee  to  show 
an  agreement  at  the  time  of  making  a  note  that  it  should  be  returned 
if  demanded  in  a  certain  time,  and  should  be  held  meanwhile  in  es- 

V.  Hurst,  9  Ala.  513;  Farmer  v.  Perry,  70  Iowa*  868,  30  N.  W.  752;  e.  g.  to  the 
extent  of  tbelr  community  property,  Hemrich  v.  Wist  (Wash.)  68  Pac  710; 
or  on  the  death  of  the  other,  Leonard  y.  Miner,  120  Gal?  403,  52  Pac.  655. 

«i>  Spofford  V.  Brown,  1  MacArthur,  228;  Wharton  v.  Douglass,  76  Pa.  St 
273;  Higgins  y.  O'Donnell,  68  Hon,  100,  22  N.  T.  Supp.  610. 

«ts  Latham  v.  Flonr  BilUs,  68  Tex.  127,  3  S.  W.  462.  So,  that  the  note  was 
Intended  merely  as  a  memorandum,  Fellows  y.  Prentiss^  3  Denio  (N.  Y.)  512; 
Western  Mfg.  Co.  v.  Rogers  (Neb.)  74  N.  W.  849;  Perry  v.  Big^ow,  128  Mass. 
129;  Weaver  v.  Fries,  85  111.  356;  Burnes  y.  Scott,  117  U.  S.  582,  6  Sup.  Ct 
865;  or  receipt,  Billings  y.  Billings,  10  Gush.  (Mass.)  178;  Dickson  y.  Harris, 
60  Iowa,  727,  13  N.  W.  335;  Shaw  y.  Shaw,  50  Me.  94;  StoyeU  v.  StoyeU,  82 
Me.  332,  19  Atl.  860. 

*i*  GiUmann  y.  Henry,  53  Wis.  466,  10  N.  W.  692. 

«is  Robertson  y.  Evans,  3  S.  C.  330;  nor  that  a  maker,  who  added  his  name 
to  a  Joint  note  five  years  after  its  date,  was  to  be  held  only  as  a  guarantor,  if 
the  amount  could  not  be  made  out  of  other  makers,  Jones  v.  Jeffries,  17  Mo. 
577;  nor  that  the  maker  was  acting  only  as  agent  for  another  not  named, 
Junge  y.  Bowman,  72  Iowa,  648,  34  N.  W.  612. 

*i«  Jordan  v.  KeeWe,  85  Tenn.  412,  3  S.  W.  511. 

417  Wood  y.  SurreUs,  89  111.  107;  Oummings  v.  Kent,  44  Ohio  St.  92,  4  N.  E. 
710;  or  a  check,  American  Emigrant  Go.  v.  Clark,  47  Iowa,  671* 

*!•  Martin  v.  Lewis,  30  Grat  (Va.)  672. 

419  Davis  v.  RandaU,  115  Mass.  547. 

«so  Security  Bank  v.  National  Bank,  67  N.  Y.  459. 
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cTow;  ***  or  that  the  plaintiff  (indorsee)  would  look  to  the  indopser,*** 
or  to  the  funds  of  the  principal  maker  in  his  hands,***  and  not  hold 
the  accommodation  maker.  So,  it  may  be  shown  that  one  who  signs 
under  the  maker's  signature,  or  in  the  usual  place  of  attestation, 
intended  to  be  held  as  a  maker.***  The  admissibility  of  parol  evi- 
dence to  discharge  an  agent,  or  to  charge  an  undisclosed  principal, 
is  considered  fully  in  another  part  of  this  work. 


liability  of  Surety. 

§  1902.  In  general,  parol  evidence  is  held  to  be  admissible  be- 
tween immediate  indorsers  to  show  their  relation  to  one  another  as 
co-sureties  or  otherwise.***  A  distinction  has  been  made  in  this  re- 
gard between  an  action  brought  for  contribution  after  payment  of 
the  note  and  an  action  brought  on  the  note  itself,  the  evidence  being 
held  not  to  be  admissible  in  the  latter  case.***  So,  one  of  two  joint 
and  several  makers  may  prove  that  he  was  a  surety  for  the  other.**^ 
And  this  has  been  held  to  be  so  as  against  the  payee,***  or  a  co-maker, 
who  signed  below  tlje  others,  and  expressly  as  "surety";***  or  be- 
tween co-makers  as-  sureties  for  one  another  (but  not  so  designat- 

421  McFarland  v.  Slkes,  54  Oonn.  250,  7  Atl.  408. 

422  Daggett  V.  Whiting,  35  Conn.  366.  Bat  see,  contra,  Armstrong  v.  Scott, 
36  Fed.  63. 

428  First  Nat.  Bank  of  Winston  v.  Pegram,  118  N.  C.  671,  24  S.  E.  487. 

-*»*  Rape  V.  Westcott,  18  N.  J.  Law,  244.  So,  where  he  was  named  In  the 
Instrument  as  payee.    Cook  v.  Brown,  62  Mich.  473,  29  N.  W.  46. 

426  Paul  V.  Rider,  58  N.  H.  119;  Weston  v.  Chamberlln,  7  Cush.  (Mass.) 
404;  Martin  v.  Marshall,  60  Vt.  321,  13  Atl.  420;  Camp  v.  Simmons,  62  Ga. 
73;  Farwell  v.  Ensign,  66  Mich.  600,  33  N.  W.  734;  Preston  v.  Gould,  64  Iowa, 
44.  19  N.  W.  834. 

42«  Phillips  V.  Preston,  5  How.  278.     And  see  §|  778,  779,  supra. 

*2T  Emmons  v.  Overton,  18  B.  Mon.  (Ky.)  643;  Bradley  Fertilizer  Co.  v.  Cas 
well,  65  Vt.  231,  26  Atl.  956;   Eastman  v.  Cleaver,  72  Mich.  167,  40  N.  W.  238. 

428  Kelley  v.  Few,  18  Ohio,  441;  Vestal  v.  Knight,  54  Ark.  97,  15  S.  W.  17; 
Kendall  v.  Mllligan,  62  Ark.  629,  34  S.  W.  78;  First  Nat.  Bank  of  Covington  t. 
Gaines.  87  Ky.  597,  9  S.  W.  396;  Cole  v.  Fox,  83  N.  C.  463.  But  not  where 
the  note  reads,  *'We,  as  principals,  promise,"  etc.  Wingate  v.  Blalock,  15 
Wash.  44,  45  Pac.  663.    And  see  §  909,  supra, 

4  20  McGee  V.  Prouty,  9  Mete.  (Mass.)  547.  But  see  McMahan  v.  Gelger,  73 
Mo.  145. 
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ed) ;  *'*  or  against  a  holder  with  notice;  *•*  or  to  enforce  in  the  surety's 
favor  an  agreement  by  the  payee  that  only  the  principal  should  be 
held  liable,  the  action  being  brought  by  the  surety  to  recover  from 
the  payee  the  payment  which  he  had  been  obliged  to  make  to  a  bona 
fide  indorsee.*** 

But  such  evidence  is  not  admissible,  as  against  a  bona  fide  holder, 
to  show  that  one  maker  is  only  surety  for  the  other.*  •• 

Parol  Evidence  to  Vary  Indorsement, 

§  1903.  Parol  evidence  is  inadmissible  to  vary  the  legal  effect  of 
a  blank  indorsement.***  Thus,  the  indorser  cannot  show  that  his  in- 
dorsement was  intended  to  be  without  recourse,  and  he  was  not  to 
be  held  liable;  ***  or  that  the  indorsement  was  only  made  to  enable 
the  indorsee  to  sue  the  maker,***  or  to  enable  the  maker  to  raise 

4»o  Chapese  v.  Young,  87  Ky.  477,  9  S.  W.  3d9;  Mansfield  v.  Edwards,  136 
Mass.  15;  Montgomery  v.  Page,  29  Or.  320,  44  Pac.  689.  And  see  §  908  et  seq., 
supra. 

481  Stevens  v.  Oaks,  58  Mich.  343,  26  N.  W.  309;  Welfare  v.  Thompson.  83 
N.  C.  276;  Coffey  v.  Reinhardt,  114  N.  C.  509,  19  S.  B.  370;  Bank  of  British 
Columbia  v.  Jeff&,  15  Wash.  230,  46  Pac.  247.    And  see  i  910,  supra. 

As^Oraves  ▼.  Johnson,  48  Conn.  160. 

«»«  Lewis  V.  Long,  102  N.  C.  206,  9  S.  E.  637;  Christian  v.  Parrott,  114  N. 
C.  215,  19  S.  E.  151;  Venable  v.  Lippold,  102  Ga.  208,  29  S.  B.  181;  Allen  v. 
Chambers,  13  Wash.  327,  43  Pac.  57.    And  see  §  911,  supra. 

««*  Hlgglns  V.  BarrowcUffe,  46  N.  Y.  Super.  Ct.  540;  National  Bank  v.  Gray, 
18  8.  C.  282;  Borup  v.  Nininger,  5  Minn.  523  (Gil.  417);  Preston  v.  Ellington, 
74  Ala.  133.  Although  the  liability  assumed  by  the  indorser  has  been  said  to 
be  a  question  of  fact^  Llszman  v.  Marx  (Pa.  Sup.)  9  Atl.  477.  And  see  §  778, 
supra.  But  see,  as  to  irregular  Indorsements  before  delivery  to  the  payee,  §$ 
66,  841,  supra. 

4SS  Bank  of  United  States  v.  Dunn,  6  Pet.  51;  Odam  v.  Beard,  1  Blackf. 
(Ind.)  191;  Babson  T.  Webber,  9  Pick.  (Mass.)  1G3;  Loomis  v.  Fay,  24  Vt.  241; 
Wilson  V.  Black,  6  Blackf.  (Ind.)  509;  Goodwin  v.  Davenport,  47  Me.  112; 
Blair  v.  Williams,  7  Blackf.  (Ind.)  132;  Crocker  ▼.  Getchell,  23  Me.  392;  Hill 
V.  Shields,  81  N.  O.  250;  Day  v.  Thompson,  65  Ala.  269;  Kern  v.  Von  Phul,  7 
Minn.  426  (Gil.  341);  Hutchinson  v.  Brown,  8  Mackey  (D.  C.)  136.  Nor,  con- 
versely, to  show  him  to  be  liable  notwithstanding  the  words  "without  re- 
course." Cross  V.  Hollister,  47  Kan.  652,  28  Pac.  693.  And  see  §  779,  supra. 
But  see,  as  against  indorsee  after  maturity,  Rogers  v.  Bedell,  97  Tenn.  240, 
36  S.  W.  1096. 

480  Price  V.  Perry,  2  Mill,  Const.  (S.  C.)  3L 

(2659) 


§    1903  EXCLUSION   OF   DEFENSES.  (Cb.  47 

money  on  the  note,**^  op  to  identify  the  payee.***  In  like  manner, 
a  surety  cannot  show  that  he  signed  the  note  merely  to  encoiu*age 
the  principal,  and  was  not  to  be  liable,***  or  was  to  be  liable  only 
for  a  few  days.*** 

But  it  has  been  held  that  it  may  be  shown  that  an  indorser  (after 
maturity)  was  to  be  liable  only  if  the  maker  proved  insolvent,**^ 
or  if  the  holder  returned  the  note  promptly  on  its  dishonor,***  or 
with  the  proviso  that  the  maker  be  first  sued.***  But  it  cannot  be 
shown  that  the  indorsement  created  no  contract  whatever,***  or  that 
the  indorser,  by  a  contemporaneous  verbal  agreement,  waived  pre- 
sentment and  notice  of  dishonor,***  or  the  diligence  required  by 
statute,***  or  intended  to  become  liable  as  co-maker.*** 

An  agreement  may,  however,  be  shown  that  notes  discounted  at 
a  particular  bank,  and  naming  no  place  of  payment,  may  be  de- 
manded at  the  bank.*** 

4«T  HaU  V.  Newcamb,  7  HiU  (N.  Y.)  416. 

«S8  Stack  V.  Beach,  74  Ind.  571.  Or  as  director  of  the  corporation  maker, 
to  approve  Its  act    Gibson  v.  Machine  Co.,  124  Mass.  546. 

*«•  Dendy  v.  Gamble,  59  Ga.  434, 

**o  Mansfield  v.  Barber,  Id.  851. 

4*1  Tayior  V.  Scholfield,  2  Cranch,  C.  0.  315,  Fed.  Gas.  No.  13304. 

4*2  Brewer  v.  Woodward,  54  Vt  681. 

448  Wright  V.  Latham,  7  N.  C.  298.  And  see  Iredell  Co.  Com'rs  v.  Waason, 
82  N.  C.  306;   Cake  v.  Bank,  116  Pa.  St  264,  9  Atl.  302. 

***  Geneser  v.  Wissner,  69  Iowa,  119,  28  N.  W.  471.  And  that  the  payee's 
name  was  written  across  the  face  of  the  note,  only  to  signify  his  acceptance 
of  it.  Perry  v.  Bray,  68  Ga.  293. 

445  Bank  of  Albion  v.  Smith,  27  Barb.  (N.  Y.)  489;  Anderson  v.  YeU,  15 
Ark.  9.  And  see  §  1369,  supra.  But  a  parol  waiver  may  be  given  on  the  day 
of  maturity.  Mills  v.  Beard,  19  Cal.  158;  or  on  indorsement  after  maturity, 
Sanborn  v.  Southard,  25  Me.  409.  But  see,  contra,  Patterson  v.  Vose,  43  Me. 
552. 

446  AUen  V.  Bundle,  50  Conn.  9. 

447  Harvard  Pub.  Co.  v.  Benjamin,  84  Md.  333,  35  Atl.  930. 

448  Pearson  v.  Bank,  1  Pet.  89;  Marshall,  C.  J.,  saying:  "This  Is  not  an 
attempt  to  vary  a  written  instrument.  The  place  of  demand  is  not  expressed 
on  the  face  of  the  note,  and  the  necessity  of  a  demand  on  the  person  when 
the  parties  are  silent  is  an  inference  of  law  which  is  drawn  only  when  they 
are  silent  A  parol  agreement  puts  an  end  to  this  inference,  and  dispenses 
with  a  personal  demand."  But  see  Bank  of  Alexandria  v.  Deneale,  2  Cranch, 
0.  C.  488,  Fed.  Oas.  No.  846.    And,  if  it  is  made  payable  at  a  bank,  it  cannot 
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Full  consideration  has  been  given  in  an  earlier  part  of  this  work  to 
the  admissibility  of  parol  evidence  to  qualify  an  indorsement  in 
blank/**  or  to  show  the  relation  of  successive  indorsers  inter  se.*"* 

Contemporary  Writixig. . 

§  1904,  The  rule  against  parol  evidence  to  alter  a  written  instru- 
ment by  a  contemporaneous  verbal  agreement  does  not  apply  where 
the  contemporaneous  agreement  offered  is  also  in  writing,  although 
it  may,  in  effect,  do  away  with  the  note  or  indorsement;  ^^^  or  to 
an  agreement  that  has  been  already  acted  on;  *"*  or  to  a  case  where 
it  would  be  a  fraud  on  the  maker  to  allow  the  payee  to  enforce  a 
note  which  had  been  given  him  for  a  special  purpose.*** 

be  shown  that  it  was  not  negotiated  there,  and  that  notice  was,  therefore, 
unnecessary.    Anthony  v.  Pittman,  06  Ga.  701. 

**»  See  §  T78,  supra. 

« BO  See  §  741,  supra. 

4  51  Davis  V.  Brown,  94  U.  S.  423.  And  an  indorser  cannot  disclaim  a  waiver 
of  demand  and  notice,  expressed  In  a  written  memorandum  on  the  back  of  the 
note,  l^  showing  that  he  did  not  regard  It  as  part  of  his  contract.  Farmers* 
Bank  of  Kentucky  v.  Ewing,  78  Ky.  204.  But  the  charter  of  an  insurance 
company  forms  no  part  of  the  contract  contained  In  a  previous  note,  and  a  con- 
temporaneous verbal  agreement  that  It  should  control  the  note  cannot  be 
shown.  American  Ins.  Ck>.  v.  GaUahan,  75  Ind.  168.  As  to  the  effect  of  con- 
temporaneous agreements,  see  §  197,  supra. 

*»«  Manufacturers'  Bank  of  Troy  v.  Scofleld,  39  Vt  590. 

46S  Schindler  v.  Muhlheiser,  45  Conn.  163. 
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THE  NEGOTIABLE  INSTRUMENTS  LAW. 

(AS  ADOPTED  IN  NEW  YORK.) 


[This  act  has  been  adopted,  substantially  as  printed  here,  in  COLORADO, 
Laws  1887,  c.  64;  CONNECTICUT,  Laws  1897,  c.  74;  FLORIDA,  Laws  1897, 
C  4624;  MARYLAND,  Laws  1898.  c  119;  NEW  YORK,  Laws  1897,  c.  612; 
VIRGINIA,  Laws  1898,  c.  866.] 

[The  section  numbers  in  parentheses  are  those  of  Colorado,  Florida,  Vir- 
ginia, and  generally  of  Connecticut  In  Maryland,  U  20-208  correspond  with 
U  1-189  of  the  Colorado  statute,  and  H  14r-19  with  88  2-7  of  the  New  York 
statute.] 

THE  NEGOTIABLE  INSTRUMENTS  LAW. 

Article  I.  General  Provisions.    (§(  1-7.) 

II.  Form  and  Interpretation  of  Negotiable  Instruments.    (f{  20-42.) 

III.  Consideration.    (§8  60-55.) 

IV.  Negotiation.    (88  60-80.) 

V.  Rights  of  Holders.     (88  90-98.) 

VI.  Liabilities  of  Parties.    (88  110-119.) 

VII.  Presentment  for  Payment    (88  130-148.) 

Vin.  Notice  of  Dishonor.    (88160^189.) 

IX.  Discharge  of  Negotiable  Instruments.    (88  200-206.) 

X.  Bills  of  Exchange— Form  of  Interpretation.    (88  210-216.) 

XI.  Acceptance,    m  220-230.) 

XII.  Presentment  for  Acceptance.    (88  240-248.) 

XIII.  Protest  •  (88  260-268.) 

XIV.  Acceptance  for  Honor,     m  280-289.) 
XV.  Payment  for  Honor.    (88  300-306.) 

XVI.    Bills  in  a  Set    (88  310-316.) 
XVIL    Promissory  Notes  and  Checks.    (88  320-325.) 
XVin.    Notes  Given  for  a  Patent  Right  and  for  a  Speculative  Considera- 
tion.   (88  330-332.) 
XIX.    Laws  Repealed,  When  to  Take  Effect    (88  340,  341.)    [These  sec- 
tions vary  in  the  different  states  which  have  enacted  this  stat- 
ute, and  are  therefore  not  printed  here.] 
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ARTICLE  L 

GENERAL  PROVISIONS. 

Section    1.  Short  Title. 

22.  DeflDitions  and  Meanlog  of  Terms. 

8.  Persons  Primarily  Liable  on  Instrument. 

4.  Reasonable  Time,  What  Constitutes. 

6.  Time,  How  Computed;  When  Last  Day  Falls  on  Holiday. 

6.  Application  of  Chapter. 

7.  Rule  of  Law  Merchant;  When  Govema. 

Section  1  (190).     Short  K&. 

This  act  shall  be  known  as  the  Negotiable  Instniments  Law. 

Sec.  2  (191).     D^fimHona  and  Meaning  of  Terms. 

In  this  act,  nnless  the  context  otherwise  requires: 

"Acceptance"  means  an  acceptance  completed  by  delivery  or  noti- 
fication. 

"Action"  includes  counter-claim  and  set-off. 

'^ank"  includes  any  person  or  association  of  persons  carrying  on 
the  business  of  banking,  whether  incorporated  or  not 

^^earer"  means  the  person  in  possession  of  a  bill  or  note  which  is 
payable  to  bearer. 

"Bill"  means  bill  of  exchange,  and  "note"  means  negotiable  promis- 
sory note. 

"Delivery"  means  transfer  of  possession,  actual  or  constructiTe, 
from  one  person  to  another. 

'bolder"  means  the  payee  or  indorsee  of  a  bill  or  nate  who  is  in 
possession  of  it,  or  the  bearer  thereof. 

"L[idorsement"  means  an  indorsement  completed  by  delivery. 

'^strument"  means  negotiable  instrument. 

'Issue"  means  the  first  delivery  of  the  instrument,  complete  in  form, 
to  a  person  who  takes  it  as  a  holder. 

"Person"  includes  a  body  of  persons,  whether  incorporated  or  not 

"Value"  means  valuable  consideration. 

"Written"  includes  printed,  and  "writing"  includes  print 
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Sec.  3  (192).*    Person  PrxTnarily  Liable  on  IngtrmnerU. 

The  person  "primarily*'  liable  on  an  infttrument  is  the  person  who 
by  the  terms  of  the  instrnment  is  absolutely  required  to  pay  the 
same.    All  other  parties  are  ^'secondarily''  liable. 

Sec.  4  (193).     ReascmdUe  Time,  What  Qmstttutes. 

In  determining  what  is  a  '^reasonable  time"  or  an  ''unreasonable 
time"  regard  is  to  be  had  to  the  nature  of  the  instrument,  the  usage 
of  trade  or  business  (if  any)  with  respect  to  such  instruments^  and 
the  facts  of  the  particular  case. 

Sec.  5  (194).     Time,  How  Computed. 

When  last  day  falls  on  Sunday  or  on  a  holiday,  the  act  may  be 
done  on  the  next  succeeding  secular  or  business  day. 

Sec.  6  (196).     Application  qf  Chapter. 

The  provisions  of  this  act  do  not  apply  to  negotiable  instruments 
made  and  delivered  prior  to  the  passage  hereof. 

Sec.  7  (196).     Law  Merchcmt;  When  Oovems. 

In  any  case  not  provided  for  in  this  act  the  rules  of  the  law  mer- 
chant shall  govern. 
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ABTICLB  n. 

FORM  AND  INTERPRETATION. 

Section    20.  Form  of  Negotiable  InstrumeDt. 

21.  Certainty  as  to  Sum;  What  Constitutes. 

22.  When  Promise  is  Unconditional. 

23.  Determinable  Future  Time;  What  Constitutes. 

24.  Additional  ProYisions  not  Affecting  Negotiabilitj. 

25.  Omissions;  Seal;  Particular  Money. 

26.  When  Payable  on  Demand. 

27.  When  Payable  to  Order* 

28.  When  Payable  to  Bearer. 

29.  Terms,  When  Sufficient. 

80.  Date,  Presumption  as  to. 

81.  Ante-Dated  and  Post-Dated. 

82.  When  Date  May  be  Inserted. 
33.  Blanks,  When  May  be  Filled. 

84.  Incomplete  Instrument  not  Delivered. 

85.  Delivery;  When  Effectual;  When  Presumed. 
36.    Construction  where  Instrument  is  Ambiguous. 

87.  Liability  of  Persons  Signing  in  Trade  or  Assumed  Name. 

88.  Signature  by  Agent;  Authority;   How  Shown. 

89.  Liability  of  Person  Signing  as  Agent,  etc 

40.  Signature  by  Procuration;  Effect  of. 

41.  Effect  of  Indorsement  by  Infant  or  Corporation. 

42.  Forged  Signature;  Effect  of. 

Sec.  20  (!)•    Form  of  NegoUabk  InstnmmU. 

An  inBtniment  to  be  negotiable  mnst  conform  to  the  following  re- 
qnirements: 

1.  It  must  be  in  writing  and  signed  by  the  maker  or  drawer; 

2.  Mnst  contain  an  unconditional  promise  or  order  to  pay  a  sum 
certain  in  money; 

3.  Must  be  payable  on  demand,  or  at  a  fixed  or  determinable  fntore 
time; 

4.  Must  be  payable  to  order  or  to  bearer;  and 

5.  Where  the  instrument  is  addressed  to  a  drawer,  he  must  be 
named  or  otherwise  indicated  therein  with  reasonable  certainty. 
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Sec.  21  (2).     CertairUy  aa  to  Sum;  What  Oonstitutea. 

The  sum  payable  is  a  som  certain  within  the  meaning  of  this  act 
although  it  is  to  be  paid: 
L  With  interest;  or 

2.  By  stated  installments;  or 

3.  By  stated  installments,  with  a  provision  that  upon  default  in 
payment  of  any  installment  or  of  interest,  the  whole  shall  become 
due;  or 

4.*  With  exchange,  whether  at  a  fixed  rate  or  at  the  current  rate; 
or 

5.  With  costs  of  collection  or  an  attorney's  fee,  in  case  payment 
shall  not  be  made  at  maturity. 

Sec.  22  (3).      Wlien  Promise  is  Unc(mditioncil, 

An  unqualified  order  or  promise  to  pay  is  unconditional  within 
the  meaning  of  this  act,  though  coupled  with: 

1.  An  indication  of  a  particular  account  to  be  debited  with  the 
amount;  or 

2.  A  statement  of  the  transaction  which  gives  rise  to  the  instru- 
ment^ 

But  an  order  or  promise  to  pay  out  of  a  particular  fund  is  not  un- 
conditional. 

Sec.  23  (4)«     DetermiricMe  Future  Hime;  What  Constitutes. 

An  instrument  is  payable  at  a  determinable  future  time,  within 
the  meaniQg  of  this  act,  which  is  expressed  to  be  payable: 

1.  At  a  toed  period  after  date  or  sight;  or 

2.  On  or  before  a  fixed  or  determinable  future  time  specified  there- 
in; or, 

3.  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified  event, 
which  is  certain  to  happen,  though  the  time  of  happening  be  uncer- 
tain^ 

An  instrument  payable  upon  a  contingency  is  not  negotiable,  and 
the  hapi)ening  of  the  event  does  not  cure  the  defect. 

Sec.  24  (5).     AddUioTial  Provisions  not  Affecting  Negotiability, 

An  instrument  which  contains  an  order  or  promise  to  do  any  act 
in  addition  to  the  payment  of  money  is  not  negotiable.    But  the  ne- 
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gotiable  character  of  an  inBtmment  otherwise  nefi:otlable  is  not  af- 
fected by  a  provision  which: 

1.  Authorizes  the  sale  of  collateral  securities  in  case  the  instru- 
ment be  not  paid  at  maturity;  or 

2.  Authorizes  a  confession  of  judgment  if  the  instrument  be  not 
paid  at  maturity;    or 

3.  Waives  the  benefit  of  any  law  intended  for  the  advantage  or 
protection  of  the  obligor;  or 

4.  Gives  the  holder  an  election  to  require  something  to  be  done 
in  lieu  of  payment  of  money. 

But  nothing  in  this  section  shall  validate  any  provision  or  stipa- 
lation  otherwise  illegal., 

Sec.  25  (6).     Omisrions;  Seal;  Particular  Money. 

The  validity  and  negotiable  character  of  an  instrument  are  not 
affected  by  the  fact  that: 

1.  It  is  not  dated;  or 

2.  Does  not  specify  the  value  given,  or  that  any  value  has  been 
given  therefor;   or 

3.  Does  not  specify  the  place  where  it  is  drawn  or  the  place  where 
it  is  payable;  or 

4.  Bears  a  seal;  or 

5.  Designates  a  particular  kind  of  current  money  in  which  pay- 
ment is  to  be  made. 

But  nothing  in  this  section  shall  alter  or  repeal  any  statute  re- 
quiring in  certain  cases  the  nature  of  the  consideration  to  be  stated 
in  the  instrument. 

Sec.  26  (7).      Wherh  Payable  on  Demand. 

An  instrument  is  payable  on  demand: 

1.  Where  it  is  expressed  to  be  payable  on  demand,  or  at  sight,  or 
on  presentation;   or 

2.  In  which  time  for  payment  is  expressed. 

Where  an  instrument  is  issued,  accepted  or  indorsed  when  overdue, 
it  is,  as  regards  the  person  so  issuing,  accepting  or  indorsing  it, 
payable  on  demand. 
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i>ec.  27  (8).      When  Payable  to  Order. 

The  instrument  is  payable  to  order  where  it  Is  drawn  payable  to 
order  of  a  specified  person  or  to  him  or  his  order.  It  may  be  drawn 
payable  to  the  order  of: 

1.  A  payee  who  is  not  maker,  drawer  or  drawee;  or 

2.  The  drawer  or  maker;  or 

3.  The  drawee;  or 

4.  Two  or  more  payees  jointly;  or 

5.  One  or  some  of  several  payees;  or 

6.  The  holder  of  an  office  for  the  time  being. 

Where  the  instrument  is  payable  to  order  the  payee  must  be 
named  or  otherwise  indicated  therein  with  reasonable  certainty. 

Sec.  28  (9).      When  Payable  to  Bearer. 

The  instrument  is  payable  to  bearer: 

1.  When  it  is  expressed  to  be  so  payable;  or 

2.  When  it  is  payable  to  a  person  named  therein  or  bearer;  or 

3.  When  it  is  payable  to  the  order  of  a  fictitious  or  noneitisting  per- 
son, and  such  fact  was  known  to  the  person  making  it  so  payable;  or 

4.  When  the  name  of  the  payee  does  not  purport  to  be  the  name 
of  any  person;  or 

5.  When  the  only  or  last  indorsement  is  an  indorsement  in  blank. 

Sec.  29  (10).     Termsy   When  Sufficient. 

The  instrument  need  not  follow  the  language  of  this  act,  but  any 
terms  are  sufficient  which  clearly  indicate  an  intention  to  conform 
to  the  requirements  hereof. 

Sec.  30  (11).     Date,  Presumption  as  to. 

Where  the  instrument  or  an  acceptance  or  any  indorsement  thereon 
is  dated,  such  date  is  deemed  prima  facie  to  be  the  true  date  of  the 
making,  drawing,  acceptance  or  indorsement  as  the  case  D[iay  be. 

Sec.  31  (12).     Ante-Dated  and  Post-Dated, 

The  instrument  is  not  invalid  for  the  reason  only  that  it  is 
ante-dated  or  post-dated,  provided  this  is  not  done  for  an  illegal  or 
fraudulent  purpose.  The  person  to  whom  an  instrument  so  dated 
is  delivered  acquires  the  title  thereto  as  of  the  date  of  delivery. 
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Sec.  32  (13).      When  Date  May  be  Inserted. 

Where  an  inetrument  expressed  to  be  payable  at  a  fixed  period 
after  date  is  issued  undatedi  or  where  the  acceptance  of  an  instrn- 
ment  payable  at  a  fixed  period  after  sight  is  undated,  any  holder 
may  insert  therein  the  true  date  of  issue  or  acceptance,  and  the  in- 
strument shall  be  payable  accordingly.  The  insertion  of  a  wrong 
date  does  not  void  the  instrument  in  the  hands  of  a  subsequent 
holder  in  due  course ;  but  as  to  him,  the  date  so  inserted  is  to  be  re- 
garded as  the  true  date. 

Sec.  33  (14).     Blanke;  When  May  be  FiUed.  * 

Where  the  instrument  is  wanting  in  any  material  particular,  the 
person  in  possession  thereof  has  a  prima  facie  authority  to  complete 
it  by  filling  up  the  blanks  therein.  And  a  signature  on  a  blank 
paper  delivered  by  the  person  making  the  signature  in  order  that 
the  paper  may  be  converted  into  a  negotiable  instrument  operates  as 
a  prima  facie  authority  to  fill  it  up  as  such  for  any  amount  In  or- 
der, however,  that  any  such  instrument,  when  completed,  may  be 
enforced  against  any  person  who  became  a  party  thereto  prior  to  its 
completion,  it  must  be  filled  up  strictly  in  accordance  with  the  au- 
thority given  and  within  a  reasonable  time.  But  if  any  such  instru- 
ment, after  completion,  is  negotiable  to  a  holder  in  due  course,  it  is 
valid  and  effectual  for  all  purposes  in  his  hands,  and  he  may  enforce 
it  as  if  it  had  been  filled  up  strictly  in  accordance  with  the  authority 
given  and  within  a  reasonable  time. 

Sec.  34  (15).     Incomplete  Instrument  not  Delivered. 

Where  an  incomplete  instrument  has  not  been  delivered  it  will 
not,  if  completed  and  negotiated,  without  authority,  be  a  valid  con- 
tract in  the  hands  of  any  holder,  as  against  any  person  whose  signa- 
ture was  placed  thereon  before  delivery. 


<-  # 


Sec.  35  (16).     Delivery;  When  Effectual;  When  Presumed. 

Every  contract  on  a  negotiable  instrument  is  incomplete  and  rev- 
ocable until  delivery  of  the  instrument  for  the  purpose  of  giving 
effect  thereto.  As  between  immediate  parties,  and  as  regards  a 
remote  party  other  than  a  holder  in  due  course,  the  delivery,  in 
order  to  be  effectual,  must  be  made  either  by  or  under  the  authority 
of  the  party  making,  drawing,  accepting  or  indorsing,  as  the  case 
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may  be;  and  in  such  case  the  delirery  may  be  shown  to  have  been 
conditional,  or  for  a  special  purpose  only,  and  not  for  the  purpose  of 
transferring  the  property  in  the  instrument  But  where  the  instru- 
ment is  in  the  hands  of  a  holder  in  due  course,  a  valid  delivery  thereof 
by  all  parties  prior  to  him  so  as  to  make  them  liable  to  him  is  con- 
clusively presumed.  And  where  the  instrument  is  no  longer  in  the 
possession  of  a  party  whose  signature  appears  thereon,  a  valid  and 
intentional  delivery  by  him  is  presumed  until  the  contrary  is  proved. 

Sec.  36  (17).     CcmtibrvMon  where  IntibmrnenX  is  Ambiguoua. 

Where  the  language  of  the  instrument  is  ambiguous  or  there  are 
omissions  therein,  the  following  rules  of  construction  apply: 

1.  Where  the  sum  payable  is  expressed  in  words  and  also  in  fig- 

ft 

ures  and  there  is  a  discrepancy  between  the  two  the  sum  denoted 
by  the  words  is  the  sum  payable;  but  if  the  words  are  ambiguous 
or  uncertain,  reference  may  be  had  to  the  figures  to  fix  the  amount; 

2.  Where  the  instrument  provides  for  the  payment  of  interest, 
without  specifying  the  date  from  which  interest  is  to  run,  the  interest 
runs  from  the  date  of  the  instrument,  and  if  the  instrument  is  un- 
dated, from  the  issue  thereof; 

3.  Where  the  instrument  is  not  dated,  it  will  be  considered  to 
be  dated  as  of  the  time  it  was  issued; 

4.  Where  there  is  a  conflict  between  the  written  and  printed  .pro- 
visions of  the  instrument,  the  written  provisions  prevail; 

5.  Where  the  instrument  is  so  ambiguous  that  there  is  doubt 
whether  it  is  a  bill  or  note,  the  holder  may  treat  it  as  either  at  hia 
election; 

6.  Where  a  signature  is  so  placed  upon  the  instrument  that  it 
is  not  clear  in  what  capacity  the  person  making  the  same  intended 
to  sign,  he  is  to  be  deemed  an  indorser; 

7.  Where  an  instrument  containing  the  words  "I  promise  to  pay'^ 
is  signed  by  two  or  more  persons,  they  are  deemed  to  be  jointly  and 
severally  liable  thereon. 

Sec.  37  (18).     Liability  qf  Person  Signing  in  Trade  or  Assumed  Name, 

No  person  is  liable  on  the  instrument  whose  signature  does  not 
appear  thereon,  except  as  herein  otherwise  expressly  provided.  But 
one  who  signs  in  a  trade  or  assumed  name  will  be  liable  to  the 
same  extent  as  if  he  had  signed  in  his  own  name. 

RAND.CP.— 168 
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Sec.  38  (19).    Signature  by  Agent;  Avihority;  How  Sfunffn. 

The  signature  of  any  party  may  be  made  by  a  daly  authorized 
agent  No  particular  form  of  appointment  is  necessary  for  this  pur- 
pose; and  the  authority  of  the  agent  may  be  established  as  in  other 
cases  of  agency^ 

Sec.  39  (20).     lAabUiiy  cf  Penon  Signing  om  Agents  etc. 

Where  the  instrument  contains  or  a  person  adds  to  his  signature 
words  indicating  that  he  signs  for  or  on  behalf  of  a  principal,  or  in 
a  representative  capacity,  he  is  not  liable  on  the  instrument  if  he 
was  duly  authorized;  but  the  mere  addition  of  words  describing 
him  as  an  agent,  or  as  filling  a  representatiye  character,  without  dis- 
closing his  principal,  does  not  exempt  him  from  personal  liability. 

• 

See.  40  (21).     Signature  by  Procumtion;  Effect  of. 

A  signature  by  "procuration''  operates  as  notice  that  the  agent 
has  but  a  limited  authority  to  sign,  and  the  principal  is  bound  only 
in  case  the  agent  in  so  signing  acted  within  the  actual  limits  of  his 
authority^^ 

Sec.  41  (22).     Effect  of  Indorsement  by  Infant  or  Omyoration. 

The  indorsement  or  assignment  of  the  instrument  by  a  corporation 
or  by  an  infant  passes  the  property  therein  notwithstanding  that 
from  want  of  capacity  the  corporation  or  infant  may  incur  no  lia- 
bility thereon. 

Sec.  42  (23).     Forged  Signature;  Effect  of. 

Where  a  signature  is  forged  or  made  without  authority  of  the 
person  whose  signature  it  purports  to  be,  it  is  wholly  inoperative, 
and  no  right  to  retain  the  instrument,  or  to  give  a  discharge  therefcH', 
or  to  enforce  payment  thereof  against  any  party  thereto,  can  be 
acquired  through  or  under  such  signature,  unless  the  party  against 
whom  it  is  sought  to  enforce  such  right  is  precluded  from  setting 
up  the  forgery  or  want  of  authority. 
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ABTICIiE  m. 

CONSIDERATION  OF  NEGOTIABLE  INSTRUMENTS. 

Section    50.  Presumption  of  Consideration. 

51.  What  Constitutes  Consideration. 

52.  What  Constitutes  Holder  for  Value. 

53.  When  Lien  on  Instrument  Constitutes  Holder  for  Value. 

54.  Effect  of  Want  of  Consideration. 

55.  Liability  of  Accommodation  Indorser. 

Sec.  60  (24).     Premmption  of  Qrnsideration. 

Every  negotiable  instrument  is  deemed  prima  facie  to  have  been 
issued  for  a  valuable  consideration;  and  every  person  whose  signa- 
ture appears  thereon  to  have  become  a  party  thereto  for  value. 

See*  51  (25).     (hnridercUion;  What  CoTisHtuUs. 

Value  is  any  consideration  sufficient  to  support  a  simple  contract. 
An  antecedent  or  pre-existing  debt  constitutes  value;  and  is  deemed 
such  whether  the  instrument  is  payable  on  demand  or  at  a  future 
time. 

Sec.  52  (26).     What  QmOUutea  Holder  far  Value. 

Where  value  has  at  any  time  been  given  for  the  instrument,  the 
holder  is  deemed  a  holder  for  value  in  respect  to  all  parties  who 
became  such  prior  to  that  time. 

Sec.  53  (27).      When  Lien  on  Instrument  Oondiiutes  Holder  far  Value. 

Where  the  holder  has  a  lien  on  the  instrument,  arising  either  from 
contract  or  by  implication  of  law,  he  is  deemed  a  holder  for  value 
to  the  extent  of  his  lien. 

Sec.  54  (28).     Effect  oj  Want  of  Consideration. 

Absence  or  failure  of  consideration  is  matter  of  defense  as  against 
any  person  not  a  holder  in  due  course;  and  partial  failure  of  con- 
sideration is  a  defense  pro  tanto  whether  the  failure  is  an  ascertained 
and  liquidated  amount  or  otherwise.^ 

Sec.  65  (29).     lAMlity  of  Accommodation  Indorser. 

An  accommodation  party  is  one  who  has  signed  the  instrument 
as  maker^  drawer,  acceptor  or  indorser,  without  receiving  value 
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tberefor,  and  for  the  purpose  of  lendiDg  his  name  to  eome  other  per- 
son. Such  person  is  liable  on  the  inBtrument  to  a  holder  for  nine, 
notwithstanding  snch  holder  at  the  time  of  taking  the  inBtromeot 
knew  him  to  be  onl;  as  accommodation  party. 

AHTICLE  IV. 

NEGOTIATION. 

Section    fiO.  What  Constltntes  NeKotlatlon. 

61.  Indorsement;  How  Made. 

62.  Indoraemeol  Must  b«  of  Entire  Instrument. 
6H.  Kinds  of  Indorsement 

64.  Special  Indorsement;  Indorsement  In  Blank. 

Kt.  Blank  Indorsement;  How  CfaaDged  to  Special  IndorBemeot 

66.  When  Indorsement  Restrlctlre. 

ST.  EITect  of  RestrlctlTe  Indorsement;  Rigbts  of  Indorsee. 

68.  QnallHed  Indorsement 

65.  Conditional  Indorsement. 

TU.  Indorsement  of  Instnuuent  Payable  to  Bearer. 

TI.  Indorsement  -irben  Pajuble  to  Two  or  More  Persons. 

T2.  Effect  of  Instrument  Drawn  or  Indorsed  to  a  Person  as  GatUcr. 

7H.  Indorsement  wbere  Name  Is  MlsspeDed,  et  cetera 

74.  IndcNTsement  In  Bepres«itatiTe  Capacity. 

T3>  Time  of  Indoisement;  Presompttoo. 

T&  Plac*  of  Indorsement;  Presumption. 

77.  Conilnnatlon  of  NegoUatde  Character. 

TK  SIrikins  Out  Indorsement. 

7&  Traust»'  without  Indorsement:  Effect  of. 

SIX  n'ben  Prior  Pan;  maj  Negotiate  InstnimeBt. 

Sec  60  (30).      What  Owtjiitufas  ycffutiation. 

Ad  iuBtrnnoent  is  negotiated  whm  it  is  transtored  from  one  pef- 
»UQ  to  another  in  such  maoner  as  to  constitate  the  traiitfef«e  tlie 
hoMw  thnvof.  It  pajable  to  bearer  it  ia  D^iotiated  by  d^TCtj; 
if  payable  to  order  it  ia  nefotiateil  by  tbe  indoraoiteot  oi  the  bolder 

T- 

rwAU;  Bote  .Uitif. 

nnst  be  writira  oo  tbe  instnunent  fta^  or  npon 

ier«4o.    The  sifrnatare  of  tibe  in 

a  aufllciettt  iDdonoMaL 
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Sec.  62  (32).     Indorsement  Mast  he  of  Entire  Instnimeni. 

The  indorsement  must  be  an  Indorsement  of  the  entire  instrument. 
An  indorsement  which  purports  to  transfer  to  the  indorsee  a  part 
only  of  the  amount  payable,  or  which  purports  to  transfer  the  in- 
strument to  two  or  more  indorsees  severally,  does  not  operate  as  a 
negotiation  of  the  instrument.  But  where  the  instrument  has  been 
paid  in  part,  it  may  be  indorsed  as  to  the  residue* 

Sec.  63  (33).     Kinds  of  Indorsement* 

An  indorsement  may  be  either  special  or  in  blank;  and  it  may 
also  be  either  restrictive  or  qualified  or  conditional. 

Sec.  64  (34).     Special  Indorsement;  Indorsement  in  Blank. 

A  special  indorsement  specifies  the  person  to  whom,  or  to  whose 
order  the  instrument  is  to  be  payable;  and  the  indorsement  of  such 
indorsee  is  necessary  to  the  further  negotiation  of  the  instrument. 
An  indorsement  in  blank  specifies  no  indorsee,  and  an  instrument 
so  indorsed  is  payable  to  bearer,  and  may  be  negotiated  by  delivery. 

Sec.  65  (35).     Blank  Indorsement;  How  Changed  to  Special  Indorsement, 

The  holder  may  convert  a  blank  indorsement  into  a  special  indorse- 
ment by  writing  over  the  signature  of  the  indorser  in  blank  any  con- 
tract consistent  with  the  character  of  the  indorsement 

Sec.  66  (36).     When  Indorsement  Restrictive, 

An  indorsement  is  restrictive,  which  either: 

1.  Prohibits  the  further  negotiation  of  the  instrument;  or 

2.  Constitutes  the  indorsee  the  agent  of  the  indorser;  or 

3.  Vests  the  title  in  the  indorsee  in  trust  for  or  to  the  use  of  some 
other  person^ 

But  the  mere  absence  of  words  implying  i)ower  to  negotiate  does 
not  make  an  indorsement  restrictive. 

Sec.  67  (37).     Effect  of  Restricting  Indorsement;  Rights  of  Indorsee, 

A  restrictive  indorsement  confers  upon  the  indorsee  the  right : 

1.  To  receive  payment  of  the  instrument; 

2.  To  bring  any  action  thereon  that  the  indorser  could  bring; 

3.  To  transfer  his  rights  as  such  indorsee,  where  the  form  of  the 
indorsement  authorizes  him  to  do  so. 
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But  all  subsequent  indorsees  acquire  only  the  title  of  the  first  in- 
dorsee under  the  restrictive  indorsement. 

Sec.  68  (38).     Qualified  Indorsement  OyixstUuUs  (ke  Indorser  a  Mere  As- 
signor of  the  Tide  to  the  Instrument. 

It  may  be  made  by  adding  to  the  indorser's  signature  the  words 
^'without  recourse"  or  any  words  of  similar  import.  Such  an  indorse- 
ment does  not  impair  the  negotiable  character  of  the  instrument 

Sec.  69  (39).     Qmditional  Indorsement, 

Where  an  indorsement  is  conditional,  a  party  required  to  pay  the 
instrument  may  disregard  the  condition,  and  make  payment  to  the 
indorsee  op  his  transferee,  whether  the  condition  has  been  fulfilled 
or  not.  But  any  person  to  whom  an  instrument  so  indorsed  is  ne- 
gotiated, will  hold  the  same,  or  the  proceeds  thereof,  subject  to  the 
lights  of  the  person  indorsing  conditionally. 

Sec,  70  (40).     Indorsement  of  Instrument  Payable  to  Bearer, 

Where  an  instrument,  payable  to  bearer,  is  indorsed  specially,  it 
may  nevertheless  be  further  negotiated  by  delivery;  but  the  person 
indorsing  specially  is  liable  as  indorser  to  only  such  holders  as  make 
title  through  his  indorsement. 

Sec.  71  (41).     Indorsement  when  Payable  to  Tico  or  More  Persons. 

When  an  instrument  is  payable  to  the  order  of  two  or  more  payees 
or  indorsees  who  are  not  partners,  all  must  indorse,  unless  the  one 
indorsing  has  authority  to  indorse  for  the  others. 

Sec.  72  (42).     Effect   of  Instrument   Drawn  or  Indorsed  to  a  Person  (U 

Cashier, 

Where  an  instrument  is  drawn  or  indorsed  to  a  person  as  ^caBhier" 
or  other  fiscal  officer  of  a  bank  or  corporation,  it  is  deemed  prima 
facie  to  be  payable  to  the  bank  or  corporation  of  which  he  is  such 
officer;  and  may  be  negotiated  by  either  the  indorsement  of  the  bank 
or  corporation,  or  the  indorsement  of  the  officer. 

Sec.  73  (43).     Indorsement  where  Name  is  Misspelled,  et  cetera. 

Where  the  name  of  a  payee  or  indorsee  is  wrongly  designated  or 
misspelled,  he  may  indorse  the  instrument  as  therein  described,  add- 
ing, if  he  think  fit,  his  proper  signature. 
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Sec.  74  (44).     Indm'sement  in  R^'esentative  Capacity. 

Where  any  person  is  under  obligation  to  indorse  in  a  representa- 
tive  capacity,  he  may  indorse  in  such  terms  as  to  negative  personal 
liability. 

Sec.  75  (45).     Time  of  Indorsement;  Presumption, 

Except  where  an  indorsement  bears  date  after  the  maturity  of  the 
instrument,  every  negotiation  is  deemed  prima  facie  to  have  been 
effected  before  the  instrument  was  overdue. 

Sec.  76  (46).     Place  of  Indorsement;  Presumption. 

Except  where  the  contrary  appears  every  indorsement  is  pre- 
sumed prima  facie  to  have  been  made  at  the  place  where  the  instru- 
ment is  dated. 

Sec.  77  (47).     Continuation  of  Negotiable  Character, 

An  instrument  negotiable  in  its  origin  continues  to  be  negotiable 
until  it  has  been  restrictively  indorsed  or  discharged  by  payment 
or  otherwise. 

Sec.  78  (48).     Striking  OiU  Indorsement. 

The  holder  may  at  any  time  strike  out  any  indorsement  which  is 
not  necessary  to  his  title.  The  indorser  whose  indorsement  is  struck 
out,  and  all  indorsers  subsequent  to  him,  are  thereby  relieved  from 
liability  on  the  instrument^ 

Sec.  79  (49).      Transfer  without  Indorsement;  Effect  of. 

Where  the  holder  of  an  instrument  payable  to  his  order  transfers 
it  for  value  without  indorsing  it,  the  transfer  vests  in  the  transferee 
such  title  as  the  transferer  had  therein,  and  the  transferee  acquires, 
in  addition,  the  right  to  have  the  indorsement  of  the  transferer.  But 
for  the  purpose  of  determining  whether  the  transferee  is  a  holder 
in  due  course,  the  negotiation  takes  effect  as  of  the  time  when  the 
indorsement  is  actually  made. 

Sec.  80  (60).      When  Said  Party  may  Negotiate  Instrument. 

Where  an  instrument  is  negotiated  back  to  a  prior  party,  such 
party  may,  subject  to  the  provisions  of  this  act,  reissue  and  further 
negotiate  the  same.  But  he  is  not  entitled  to  enforce  payment  there- 
of against  any  intervening  party  to  whom  he  was  personally  liable. 
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ABTICLE  V. 

RIGHTS  OF  HOLDERS. 

SectloD    90,  Right  of  Holder  to  Sue;  Payment. 

91.  What  Constitutes  a  Holder  in  Due  Course. 

92.  When  Person  not  Deemed  Holder  in  Due  Course. 

93.  Notice  before  Full  Amount  Paid. 

94.  When  Title  Defective. 

95.  What  Constitutes  Notice  of  Defect 

96.  Rights  of  Holder  in  Due  Course. 

97.  When  Subject  to  Original  Defenses, 

98.  Who  Deemed  Holder  in  Due  Course. 

Sec.  90  (51).     Right  of  Holder  to  Sue;  Payment 

The  holder  of  a  negotiable  inetrument  may  sue  thereon  in  his 
own  name;  and  payment  to  him  in  due  course  discharges  the  in- 
strument^ 

Sec.  91  (52).      What  Constitutes  a  Holder  in  Due  Course. 

A  holder  in  due  course  is  a  holder  who  has  taken  the  instrument 
under  the  following  conditions: 

1.  That  it  is  complete  and  regular  upon  its  face; 

2.  That  he  became  the  holder  of  it  before  it  was  overdue  and  with- 
out notice  that  it  had  been  previously  dishonored,  if  such  was  the 
fact; 

3.  That  he  took  it  in  good  faith  and  for  value; 

4.  That  at  the  tiipe  it  was  negotiated  to  him  he  had  no  notice  of 
any  infirmity  in  the  instrument  or  defect  in  the  title  of  the  person 
negotiating  it 

Sec.  92  (63).      When  Person  not  Deemed  Holder  in  Due  Coxirse* 

Where  an  instrument  payable  on  demand  is  negotiated  an  unrea- 
sonable length  of  time  after  its  issue,  the  holder  is  not  deemed  a 
holder  in  due  course. 

Sec.  93  (,54).     Notice  before  FicU  Aviount  Paid. 

Where  the  transferee  receives  notice  of  any  infirmity  in  the  in- 
strument or  defect  in  the  title  of  the  person  negotiating  the  sam^ 
before  he  has  paid  the  full  amount  agreed  to  be  paid  thereof,  be 
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will  be  deemed  a  holder  in  due  course  only  to  the  extent  of  the 
amount  theretofore  paid  by  him. 

Sec.  94  (55).     When  TiOe  Defective. 

The  title  of  a  person  who  negotiates  an  instrument  is  defective 
within  the  meaning  of  this  act  when  he  obtained  the  instrument, 
or  any  signature  thereto,  by  fraud,  duress,  or  force  and  fear,  or 
other  unlawful  means,  or  for  an  illegal  consideration,  or  when  he 
negotiates  it  in  breach  of  faith,  or  under  such  circumstances  as 
amount  to  a  fraud. 

Sec.  95  (56).      What  Cmistituiea  Notice  of  Defect, 

To  constitute  notice  of  an  infirmity  in  the  instrument  or  defect 
in  the  title  of  the  person  negotiating  the  same,  the  person  to  whom 
it  is  negotiated  must  have  had  actual  knowledge  of  the  infirmity  or 
defect,  or  knowledge  of  such  facts  that  his  action  in  taking  the  in- 
strument amounted  to  bad  faith. 

Sec.  96  (57).     Rights  of  Holder  in  Due  Course, 

m 

A  holder  in  due  course  holds  the  instrument  free  from  anv  defect 
of  title  of  prior  parties  and  free  from  defenses  available  to  prior  par- 
ties among  themselves,  and  may  enforce  payment  of  the  instrument 
for  the  full  amount  thereof  against  all  parties  liable  thereon. 

Sec.  97  (58).      When  Subject  to  Origincd  Defenses, 

In  the  hands  of  any  holder  other  than  a  holder  in  due  course,  a 
negotiable  instrument  is  subject  to  the  same  defenses  as  if  it  were 
nonnegotiable.  But  a  holder  who  derives  his  title  through  a  holder 
in  due  course,  and  who  is  not  himself  a  party  to  any  fraud  or  ille- 
gality affecting  the  instrument,  has  all  the  rights  of  such  former 
holder  in  respect  of  all  parties  prior  to  the  latter. 

Sec.  98  (59).      Who  Deemed  Holder  in  Due  Course. 

Every  holder  is  deemed  prima  facie  to  be  a  holder  in  due  course; 
but  when  it  is  shown  that  the  title  of  any  person  who  has  negotiated 
the  instrument  was  defective,  the  burden  is  on  the  holder  to  prove 
that  he  or  some  person  under  whom  he  claims  acquired  the  title  as 
a  holder  in  due  course.  But  the  last-mentioned  rule  does  not  apply 
in  favor  of  a  party  who  became  bound  on  the  instrument  prior  to  the 
acquisition  of  such  defective  title^ 
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ABTIOIiE  VI. 

LIABILITIES  OF  PARTIEa 

Section  110.  Liability  of  Maker. 

lU.  Liability  of  Drawer. 

112.  Liability  of  Acceptor. 

113.  When  Person  Deemed  Indorser. 

114.  Liability  of  Irregular  Indorser. 

115.  Warranty;  Where  Negotiation  by  Delivery,  et  cetera. 
IIG.  Liability  of  General  Indorsers. 

117.  Liability  of  Indorser  where  Paper  Negotiable  by  Dellyery. 

118.  Order  in  which  Indorsers  are  Liable. 

119.  Liability  of  Agent  or  Broker. 

Sec.  110  (60),     Liability  of  Maker. 

The  maker  of  a  negotiable  instrument  by  making  it  engages  that 
he  will  pay  it  according  to  its  tenor;  and  admits  the  existence  of  the 
payee  and  his  then  capacity  to  indorse. 

« 

Sec.  Ill  (61).     Liability  of  Draioer, 

The  drawer  by  drawing  the  instrument  admits  the  existence  of  the 
payee  and  his  then  capacity  to  indorse;  and  engages  that  on  due 
presentment  the  instrument  will  be  accepted  and  paid,  or  both,  ac- 
cording to  its  tenor,  and  that  if  it  be  dishonored,  and  the  necessarv 
proceedings  on  dishonor  be  duly  taken,  he  will  pay  the  amount  there- 
of to  the  holder,  or  to  any  subsequent  indorser  who  may  be  compelled 
to  pay  it.  But  the  drawer  may  insert  in  the  instrument  an  express 
stipulation  negativing  or  limiting  his  own  liability  to  the  holder. 

Sec.  112  (62).     Liability  of  Acceptor. 

The  acceptor  by  accepting  the  instrument  engages  that  he  will 
pay  it  according  to  the  tenor  of  his  acceptance;  and  admits: 

1.  The  existence  of  the  drawer,  the  genuineness  of  his  signature, 
and  his  capacity  and  authority  to  draw  the  instrument;  and 

2.  The  existence  of  the  payee  and  his  then  capacity  to  indorse. 

Sec.  113  (63).      When  Person  Deemed  Indorser. 

A  person  placing  his  signature  upon  an  instrument  otherwise  than 
as  maker,  drawer,  or  acceptor  is  deemed  to  be  an  indorser,  unless 
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he  clearly  indicates  by  appropriate  words  his  intention  to  be  bound 
in  some  other  capacity. 

Sec.  114  (64).     lAahiliby  of  Irregular  Indorser. 

Where  a  person,  not  otherwise  a  party  to  an  instrument,  places 
thereon  his  signature  in  blank  before  delivery,  he  is  liable  as  in- 
dorser  in  accordance  with  the  following  rules: 

1.  If  the  instrument  is  payable  to  the  order  of  a  third  person,  he 
is  liable  to  the  payee  and  to  all  subsequent  parties. 

2.  If  the  instrument  is  payable  to  the  order  of  the  maker  or  drawer, 
or  is  payable  to  bearer,  he  is  liable  to  all  parties  subsequent  to  the 
(payee. 

3.  If  he  signs  for  the  accommodation  of  the  payee,  he  is  liable  to  all 
parties  subsequent  to  the  payee. 

Sec.  115  (65).      Warranty;  Where  Negotiation  by  Delivery^  et  cetera. 

Every  person  negotiating  an  instrument  by  delivery  or  by  a  qual- 
ified indorsement,  warrants: 

1.  That  the  instrument  is  genuine  and  in  all  respects  what  it  pur- 
ports to  be; 

2.  That  he  has  a  good  title  to  it; 

3.  That  all  prior  parties  had  capacity  to  contract; 

4.  That  he  has  no  knowledge  of  any  fact  which  would  impair  the 
validity  of  the  instrument  or  render  it  valueless. 

But  when  the  negotiation  is  by  delivery  only,  the  warranty  ex- 
tends in  favor  of  no  holder  other  than  the  immediate  transferee. 
The  provisions  of  subdivision  three  of  this  section  do  not  apply  to 
persons  negotiating  public  or  corporate  securities,  other  than  bills 
and  notes. 

Sec.  116  (66).     LiabUiby  of  Oeneral  Indoreer, 

Every  indorser  who  indorses  without  qualifications,  warrants  to 
all  subsequent  holders  in  due  course: 

1.  The  matter  and  things  mentioned  in  subdivisions  one,  two,  and 
three  of  the  next  preceding  section;  and 

2.  That  the  instrument  is  at  the  time  of  his  indorsement  valid  and 
subsisting^ 

And,  in  addition,  he  engages  that  on  due  presentment  it  shall  be 
accepted  or  paid,  or  both,  as  the  case  may  be,  according  to  its  tenor. 
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and  that  if  it  be  dishonored,  and  the  necessary  proceedings  on  dis- 
honor be  duly  taken,  he  will  pay  the  amount  thereof  to  the  holder, 
or  to  any  subsequent  indorser  who  may  be  compelled  to  pay  it. 

Sec.  117  (67).     Liability  of  Indorser  where  Paper  Negotiable  by  Delivery. 

Where  a  person  places  his  indorsement  on  an  instrument  nego- 
tiable by  delivery  he  incurs  all  the  liabilities  of  an  indorser. 

m 

Sec.  118  (68).     Order  in  which  Indorsers  are  Liable. 

As  respects  one  another,  indorsers  are  liable  prima  facie  in  the 
order  in  which  they  indorse;  but  evidence  is  admissible  to  show  that 
as  between  or  among  themselves  they  have  agreed  otherwise.  Joint 
payees  or  joint  indorsees  who  indorse  are  deemed  to  indorse  jointly 
and  severally. 

Sec.  119  (69).     LiabUity  of  Agent  or  Broker, 

Where  a  broker  or  other  agent  negotiates  an  instrument  without 
indorsement  he  incurs  all  the  liabilities  prescribed  by  section  sixty- 
five  of  this  act,  unless  he  discloses  the  name  of  his  principal,  and 
the  fact  that  he  is  acting  only  as  agent. 
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ABTICIiB  Vn. 

PRESENTMENT   FOR  PAYMENT. 

Section  130.  Effect  of  Want  of  Demand  on  Principal  Debtor. 

131.  Presentment  where  Instrument  is  not  Payable  on  Demand. 

132.  What  Constitutes  a  Sufficient  Presentment. 

133.  Place  of  Presentment 

134.  Instrument  Must  be  Exhibited. 

135.  Presentment  where  Instrument  Payable  at  Bank. 

136.  Presentment  where  Principal  Debtor  is  Dead. 

137.  Presentment  to  Persons  Liable  as  Partners. 

138.  Presentment  to  Joint  Debtors. 

139.  When  Presentment  not  Required  to  Charge  the  Drawer. 

140.  When  Presentment  not  Required  to  Charge  the  Indorser. 

141.  When  Delay  in  Making  Presentment  is  Excused. 

142.  When  Presentment  May  be  Dispensed  With. 

143.  When  Instrument  Dishonored  by  Non-Payment 

144.  Liability  of  Persons  Secondarily  Liable,  When  Instrument  Dis- 

honored. 

145.  Time  of  Maturity. 

146.  Time;  How  Computed. 

147.  Rule  where  Instrument  Payable  at  Bank. 

148.  What  Constitutes  Payment  in  Due  Course. 

Sec.  130  (70).     Effect  of  Want  of  Demand  on  Principal  Debtor* 

Preflentment  for  payment  is  not  necessary  in  order  to  charge  the 
person  primarily  on  the  instrument;  but  if  the  instrument  is,  by  its 
terms,  payable  at  a  special  place,  and  he  is  able  and  willing  to  pay 
it  there  at  maturity,  such  ability  and  willingness  are  equivalent  to 
a  tender  of  payment  upon  his  part.  But  except  as  herein  otherwise 
provided,  presentment  for  payment  is  necessary  in  order  to  charge 
the  drawer  and  indorsers. 

Sec.  131  (71).     Presentment  where  Instrument  is  not  Payable  on  Demand. 

Where  the  instrument  is  not  payable  on  demand,  presentment  must 
be  made  on  the  day  it  falls  due.  Where  it  is  payable  on  demand, 
presentment  must  be  made  within  a  reasonable  time  after  its  issue, 
except  that  in  the  case  of  a  bill  of  exchange,  presentment  for  payment 
will  be  sufficient  if  made  within  a  reasonable  time  after  the  last  nego- 
tiation thereol 
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Sec.  132  (72).     WliaJt  OcmstiMea  Suffident  PreserUment. 

Presentment  for  payment,  to  be  sufficient,  must  be  made: 

1.  By  the  holder,  or  by  some  person  authorized  to  receive  payment 
on  his  behalf; 

2.  At  a  reasonable  hour  on  a  business  day; 

3.  At  a  proper  place  as  herein  defined; 

4.  To  the  person  primarily  liable  on  the  instrument,  or  if  he  is 
absent  or  Inaccessible,  to  any  person  found  at  the  place  where  tbe 
presentment  is  made. 

Sec.  133  (73).     Place  cf  Presmbnent 

Presentment  for  payment  is  made  at  the  proper  place: 

1.  Where  a  place  of  payment  is  specified  in  the  instrument  and 
it  is  there  presented; 

2.  Where  no  place  of  payment  is  specified,  but  the  address  of  the 
person  making  payment  is  given  in  the  instrument  and  it  is  there 
presented; 

3.  Where  no  place  of  payment  is  specified  and  no  address  is  given 
and  the  instrument  is  presented  at  the  usual  place  of  business  or 
residence  of  the  person  to  make  payment; 

4.  In  any  other  case  if  presented  to  the  person  to  make  payment 
wherever  he  can  be  found,  or  if  presented  at  his  last  known  place 
of  business  or  residence. 

Sec.  134  (74).     Instrument  Must  be  Exhibited. 

The  instrument  must  be  exhibited  to  the  person  from  whom  pay- 
ment is  demanded,  and  when  it  is  paid  must  be  delivered  up  to  the 
party  paying  it 

Sec.  135  (75).     Presentment  where  Instrument  Payable  at  Bank. 

Where  the  instrument  is  payable  at  a  bank,  presentment  for  pay- 
ment must  be  made  during  banking  hours,  unless  the  person  to  make 
payment  has  no  funds  there  to  meet,  it  at  any  time  during  the  day, 
in  which  case  presentment  at  any  hour  before  the  bank  is  closed  on 
that  day  is  sufficient. 

Sec.  136  (76).     Presentment  where  Prindpdl  Debtor  is  Dead, 

Where  the  person  primarily  liable  on  the  instrument  is  dead,  and 
no  place  of  payment  is  specified,  presentment  for  payment  must  be 
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made  to  .his  personal  representative,  if  such  there  be,  and  if  with 
the  exercise  of  reasonable  diligence,  he  can  be  found. 

Sec.  137  (77).     Presentment  to  Persons  Liable  as  Partners. 

Where  the  persons  primarily  liable  on  the  instniment  are  liable 
as  partners,  and  no  place  of  payment  is  specified,  presentment  for 
payment  may  be  made  to  any  one  of  them,  even  though  there  has 
been  a  dissolution  of  the  firm. 

Sec.  138  (78).     Presentment  to  Joint  Debtors. 

Where  there  are  several  persons  not  partners,  primarily  liable  on 
the  instrument,  and  no  place  of  payment  is  specified,  presentment 
must  be  made  to  them  all. 

Sec.  139  (79).      When  Presentment  not  Required  to  Charge  the  Drawer. 

Presentment  for  payment  is  not  required  in  order  to  charge  the 
drawer  where  he  has  no  right  to  expect  or  require  that  the  drawee 
or  acceptor  will  pay  the  instrument. 

Sec.  140  (80).      Wtien  Presentment  not  Required  to  Guirge  the  Indorser. 

Presentment  for  payment  is  not  required  in  order  to  charge  an 
indorser  where  the  instrument  was  made  or  accepted  for  his  ac- 
commodation, and  he  has  no  reason  to  expect  that  the  instrument 
will  be  paid  if  presented. 

Sec.  141  (81).      When  Delay  in  Making  Presentment  is  Excused, 

Delay  in  making  presentment  for  payment  is  excused  when  the 
delay  is  caused  by  circumstances  beyond  the  control  of  the  holder 
and  not  imputable  to  his  default,  misconduct  or  negligence.  When 
the  cause  of  delay  ceases  to  operate,  presentment  must  be  made 
with  reasonable  diligence. 

Sec.  142  (82).      When.  Presentment  May  be  Dispensed  unth. 

Presentment  for  payment  is  dispensed  with: 

1.  Where  after  th^  exercise  of  reasonable  diligence  presentment 
as  required  by  this  act  can  not  be  made; 

2.  Where  the  drawee  is  a  fictitious  person; 

3.  By  waiver  of  presentment  express  or  implied. 
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Sec.  143  (83).      When  Instrument  Dishonored  by  NanrPaymemt. 

The  instrument  is  dishonored  by  non-payment  when: 

1.  It  is  dnly  presented  for  payment  and  payment  is  refused  or  can 
not  be  obtained;  or 

2.  Presentment  is  excused  and  the  instrument  is  overdue  and  un- 
paid. 

Sec.  144  (84).     LUdnLity  of  Person  Secondarily  Liable^    When  Inslrufneni 

Dishonored. 

Subject  to  the  proyisions  of  this  act,  when  the  instrument  is  dis- 
honored by  non-payment,  an  immediate  right  of  recourse  to  all  par- 
ties secondarily  liable  thereon,  accrues  to  the  holder. 

Sec.  145  (85).     Time  of  Maturity, 

Every  negotiable  instrument  is  payable  at  the  time  fixed  therein 
without  grace.  When  the  day  of  maturity  falls  upon  Sunday,  or 
a  holiday,  the  instrument  is  payable  on  the  next  succeeding  business 
day.  Instruments  falling  due  on  Saturday  are  to  be  presented  for 
payment  on  the  next  succeeding  business  day,  except  that  instru- 
ments payable  on  demand  may,  at  the  option  of  the  holder  be  pre- 
sented for  payment  before  twelve  o'clock  noon  on  Saturday  when 
that  entire  day  is  not  a  holiday. 

Sec.  146  (86).     Time;  How  OmpuUd. 

Where  the  instrument  is  payable  at  a  fixed  period  after  date,  after 
sight,  or  after  the  happening  of  a  specified  event,  the  time  of  payment 
is  determined  by  excluding  the  day  from  which  the  time  is  to  begin 
to  run,  and  by  including  the  date  of  payment. 

Sec.  147  (87).     Rvie  where  Instrument  Payable  at  Bank. 

Where  the  instrument  is  made  payable  at  a  bank  it  is  equivalent 
to  an  order  to  the  bank  to  pay  the  same  for  the  account  of  the  prin- 
cipal debtor  thereon. 

Sec.  148  (88).     What  Constitutes  Payment  in  Due  Course. 

Payment  is  made  in  due  course  when  it  is  made  at  or  after  the  ma- 
turity of  the  instrument  to  the  holder  thereof  in  good  faith  and  with- 
out notice  that  his  title  is  defective. 
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ABTIOIiE  Vm. 

NOTICE   OF   DISHONOR. 

Section  100.  To  Whom  Notice  of  Dishonor  Must  be  Given. 

161.  By  Whom  Given. 

1G2.  Notice  Given  by  Agent. 

163.  Effect  of  Notice  Given  on  Behalf  of  Holder. 

164.  Effect  where  Notice  is  Given  by  Party  Entitled  Thereto. 

165.  When  Agent  may  Give  Notice. 

166.  When  Notice  SufBcient. 

167.  Form  of  Notice. 

168.  To  Whom  Notice  May  be  Given. 

169.  Notice  where  Party  is  Dead. 

170.  Notice  to  Partners. 

171.  Notice  to  Persons  Jointly  Liable. 

172.  Notice  to  Bankrupt 

173.  Time  within  Which  Notice  Must  be  Given. 

174.  Where  Parties  Reside  in  Same  Place. 

175.  Where  Parties  Reside  In  Different  Places. 

176.  When  Sender  Deemed  to  have  Given  Due  Notice. 

177.  Deposit  in  Post-OflBce,  What  Constitutes. 

178.  Notice  to  Subsequent  Parties,  Time  of. 

179.  Where  Notice  Must  be  Sent 

180.  Waiver  of  Notice. 

181.  Whom  Affected  by  Waiver. 

182.  Waiver  of  Protest 

183.  When  Notice  Dispensed  with. 

184.  Delay  in  Giving  Notice;  How  Excused. 

185.  When  Notice  Need  not  be  Given  to  Drawer. 

186.  When  Notice  Need  not  be  Given  to  Indorser. 

187.  Notice  of  Non-Payment  where  Acceptance  Refused. 

188.  Effect  of  Omission  to  Give  Notice  of  Non-Acceptance. 

189.  When  Protest  Need  not  be  Made;  When  Must  be  Made. 

Sec.  160  (89).     To  Whom  Notice  of  Dishmar  Must  he  Given. 

Except  as  herein  otherwise  provided,  when  a  negotiable  instrnment 
has  been  dishonored  by  non-acceptance  or  non-payment,  notice  of 
dishonor  must  be  given  to  the  drawer  and  to  each  indorser,  and  any 
drawer  or  indorser  to  whom  sach  notice  is  not  given  is  discharged.. 

RAND.CP.— 160 


2690  NEGOTIABLE   INBTRUMENTS   LAW. 

8ec.  161  (90).     By  Whm,  Oirm. 

The  notice  may  be  given  by  or  on  behalf  of  the  holder,  or  by  or 
on  behalf  of  any  party  to  the  instrument  who  might  be  compelled 
to  pay  it  to  the  holder,  and  who,  upon  taking  it  up  would  have  a 
right  to  reimbursement  from  the  party  to  whom  the  notice  is  given. 

Sec.  162  (91).     Notice  Oiven  by  Agent, 

Notice  of  dishonor-  may  be  given  by  an  agent  either  in  his  own 
name  or  in  the  name  of  any  party  entitled  to  give  notice,  whether 

that  party  be  his  principal  or  not* 

» 

Sec.  163  (92).     Eff'ect  of  Notice  Given  on  Behalf  of  Holder. 

Where  notice  is  given  by  or  on  behalf  of  the  holder,  it  enures  for 
the  benefit  of  all  subsequent  holders  and  all  prior  parties  who  have 
a  right  of  recourse  against  the  party  to  whom  it  is  given. 

Sec.  164  (98).     Effect  where  NoHce  &  Given  by  PaHy  EntiOed  Thereto. 

WTiere  notice  is  given  by  or  on  behalf  of  a  party  entitled  to  give 
notice,  it  enures  for  the  benefit  of  the  holder  and  all  parties  subse- 
quent to  the  party  to  whom  notice  is  given. 

Sec.  165  (94).     When  Agent  may  Give  Notice. 

Where  the  instrument  has  been  dishonored  in  the  hands  of  an 
-agent,  he  may  either  himself  give  notice  to  the  parties  liable  thereon, 
or  he  may  give  notice  to  his  principal.  If  he  give  notice  to  his  prin- 
cipal, he  must  do  so  within  the  same  time  as  if  he  were  the  holder, 
and  the  principal  upon  the  receipt  of  such  notice  has  himself  the  same 
time  for  giving  notice  as  if  the  agent  had  been  an  independent  holder. 

Sec.  166  (95).      When  Notice  Sufficient. 

A  written  notice  need  not  be  signed  and  an  insufficient  written  no- 
tice may  be  supplemented  and  validated  by  verbal  communication. 
A  misdescription  of  the  instrument  does  not  vitiate  the  notice  unless 
the  party  to  whom  the  notice  is  given  by  delivery  is  in  fact  misled 
thereby. 

Sec.  167  (96).     Form  of  Notice. 

The  notice  may  be  in  writing  or  merely  oral,  and  may  be  given  in 
any  terms  which  sufficiently  identify  the  instrument,  and  indicate 
that  it  has  been  dishonored  by  non-acceptance  or  non-payment.    It 
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may  in  all  cases  be  given  by  delivering  it  personally  or  through  the 
mails. 

Sec.  168  (97).     To  Whfm  Notice  May  he  Given, 

Notice  of  dishonor  may  be  given  either  to  the  party  himself  or  to 
his  agent  in  .that  behalf. 

Sec.  169  (98).     Notice  where  Party  m  Dead, 

When  any  party  is  dead,  and  his  death  is  known  to  the  party 
giving;  notice,  the  notice  must  be  given  to  a  personal  representative, 
if  there  be  one,  and  if  with  reasonable  diligence,  he  can  be  found. 
If  there  be  no  personal  representative,  notice  may  be  sent  to  the 
last  residence  or  last  place  of  business  of  the  deceased. 

Sec.  170  (99).     NoAce  to  PaHners. 

Wh^re  the  parties  to  be  notified  are  partners  notice  to  any  one 
partner  is  notice  to  the  firm  even  though  there  has  been  a  dissolu- 
tion. 

Sec.  171  (100).     Notice  to  Persons  Jointly  Liable. 

Notice  to  joint  parties  who  are  not  partners  must  be  given  to  each 
of  them,  unless  one  of  them  has  authority  to  receive  such  notice 
for  the  others. 

Sec.  172  (101).     Notice  to  Bankrupt 

Where  a.  party  has  been  adjudged  a  bankrupt  or  an  insolvent,  or 
has  made  an  assignment  for  the  benefit  of  creditors,  notice  may  be 
given  either  to  the  party  himself  or  to  his  trustee  or  assignee. 

Sec.  173  (102).     Time  within  Which  Notice  Must  be  Given. 

Notice  may  be  given  as  soon  as  the  instrument  is  dishonored;  and 
unless  delay  is  excused  as  hereinafter  provided,  must  be  given  within 
the  times  fixed  by  this  act 

Sec  174  (103).      Where  Parties  Reside  in  Same  Place, 

Where  the  person  giving  and  the  person  to  receive  reside  in  the 
same  place,  notice  must  be  given  within  the  following  times: 

1.  If  given  at  the  place  of  business  of  the  person  to  receive  notice, 
it  must  be  given  before  the  close  of  business  hours  on  the  day  fol^ 
lowing; 
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2.  If  given  at  his  residence,  it  must  be  given  before  the  usual 
hours  of  rest  on  the  day  following; 

3.  If  sent  by  mail,  it  must  be  deposited  in  the  post-office  in  time 
to  reach  him  in  usual  course  on  the  day  following. 

Sec.  175  (104).     Where  Parties  Redde  in  Differmt  Places. 

Where  the  person  giving  and  the  person  to  receive  notice  reside 
in  different  places,  the  notice  must  be  given  within  the  following 
times: 

1.  If  sent  by  mail,  it  must  be  deposited  in  the  post-office  in  time  to 
go  by  mail  the  day  following  the  day  of  dishonor,  or  if  there  be  no 
mail  at  a  convenient  hour  on  that  day,  by  the  next  mail  thereafter. 

2.  If  given  otherwise  than  through  the  post-office,  then  within  the 
time  that  notice  would  have  been  received  in  due  course  of  mail, 
if  it  had  been  deposited  in  the  post-office  within  the  time  specified 
in  the  last  subdivision. 

Sec.  176  (105).      When  Sender  Deemed  to  have  Given  Due  Notice. 

Where  notice  of  dishonor  is  duly  addressed  and  deposited  in  the 
post-office,  the  sender  is  deemed  to  have  given  due  notice,  notwith- 
standing any  miscarriage  in  the  mails. 

Sec.  177  (106).     Deposit  in  Post-Office;  \Vhai  Constitutes. 

Notice  is  deemed  to  have  been  deposited  in  the  post-office  when 
deposited  in  any  branch  post-office  or  in  any  letter  box  under  the 
control  of  the  post-office  department. 

Sec.  178  (107).     Notice  to  Subsequent  Party;  Time  qf. 

Where  a  party  receives  notice  of  dishonor,  he  has,  after  the  re- 
ceipt of  such  notice,  the  same  time  for  giving  notice  to  antecedent 
parties  that  the  holder  has  after  the  dishonor. 

Sec.  179  (108).      Where  Notice  Must  be  Sent. 

Where  a  party  has  added  an  address  to  his  signature,  notice  of 
dishonor  must  be  sent  to  that  address;  but  if  he  has  not  givai  such 
address,  then  the  notice  must  be  sent  as  follows: 

1.  Either  to  the  post-office  nearest  to  his  place  of  residence,  or 
to  the  post-office  where  he  is  accustomed  to  receive  his  letters;  or, 

2.  If  he  live  in  one  place,  and  have  his  place  of  business  in  an- 
other, notice  may  be  sent  to  either  place;  or. 
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« 

3.  If  he  is  sojourning  in  another  place,  notice  may  be  sent  to  the 
place  where  he  is  sojourning. 

But  where  the  notice  is  actually  received  by  the  party  within  the 
time  specified  in  this  act,  it  will  be  sufficient  though  not  sent  in  ac- 
cordance with  the  requirements  of  this  section. 

Sec.  180  (109).  .    Waiter  of  Notice. 

Notice  of  dishonor  may  be  waived,  either  before  the  time  of  giving 
notice  has  arrived  or  after  the  omission  to  give  due  notice,  and  the 
waiver  may  be  express  or  implied. 

Sec.  181  (110).      Whmn  AffecUd  by  Waiver. 

Where  the  waiver  is  embodied  in  the  instrument  itself,  it  is  bind- 
ing upon  all  parties;  but  where  it  is  written  above  the  signature 
of  an  indorser,  it  binds  him  only. 

Sec.  182  (111).      Waiver  of  Protest. 

A  waiver  of  protest  whether  in  the  case  of  a  foreign  bill  of  ex- 
change or  other  negotiable  instrument,  is  deemed  to  be  a  waiver  not 
only  of  a  formal  protest,  but  also  of  presentment  and  notice  of  dis- 
honor. 

Sec.  183  (112).      When  Notice  is  Dispensed  with. 

Notice  of  dishonor  is  dispensed  with  when,  after  the  exercise  of 
reasonable  diligence,  it  can  not  be  given  to  or  does  not  reach  the 
parties  sought  to  be  charged. 

Sec.  184  (113).     Dday  in  Giving  Notice;  Haw  Excused. 

Delay  in  giving  notice  of  dishonor  is  excused  when  the  delay  is 
caused  by  circumstances  beyond  the  control  of  the  holder  and  not 
imputable  to  his  default,  misconduct  or  negligence.  When  the  cause 
of  delay  ceases  to  operate,  notice  must  be  given  with  reasonable  dil- 
igence. 

Sec.  185  (114).      When  Notice  Need  not  be  Gven  to  Drawer. 

Notice  of  dishonor  is  not  required  to  be  given  to  the  drawer  in 
either  of  the  following  cases: 

L  Where  the  drawer  and  drawee  are  the  same  person; 

2.  Where  the  drawee  is  a  fictitious  person  or  a  person  not  having 
capacity  to  contract; 
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3.  Where  the  drawer  is  the  person  to  whom  the  instrument  is 
presented  for  payment; 

4.  Where  the  drawer  has  no  right  to  expect  or  require  that  the 
drawee  or  acceptor  will  honor  the  instrument; 

5.  Where  the  drawer  has  countermanded  payment. 

Sec.  186  (115).      When  Notice  Need  not  he  Given  to  Indorser, 

Notice  of  dishonor  is  not  required  to  be  given  to  an  indorser  in 
either  of  the  following  cases: 

1.  Where  the  drawee  is  a  fictitious  person  not  having  capacity  to 
contract,  and  the  indorser  was  aware  of  the  fact  at  the  time  he  in- 
dorsed the  instrument; 

2.  Where  the  indorser  is  the  person  to  whom  the  instrument  is 
presented  for  payment; 

3.  Where  the  instrument  was  made  or  accepted  for  his  accommo- 
dation. 

Sec.  187  (116).     Notice  of  Non-Payment  where  AccepUince.  Reused, 

Where  due  notice  of  dishonor  by  non-acceptance  has  been  given? 
notice  of  a  subsequent  dishonor  by  non-payment  is  not  necessary, 
unless  in  the  meantime  the  instrument  has  been  accepted. 

Sec.  188  (117).     Effect  of  Omission  to  Give  Notice  of  Non-AcceptancB' 

An  omission  to  give  notice  of  dishonor  by  non-acce'ptance  does  not 
prejudice  the  rights  of  a  holder  in  due  course  subsequent  to  the 
omission. 

Sec.  189  (118).      When  Protest  Need  not  be  Made;  When  Must  be  Mad^- 

Where  any  negotiable  instrument  has  been  dishonored  it  may  ^ 
protested  for  non-acceptance  or  non-payment,  as  the  case  may  ^^ 
but  protest  is  not  required,  except  in  the  case  of  foreign  bills  of  ex- 
change. 
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ABTICLE  IX. 

DISCHARGE  OF  NBGOTIABLB  INSTRUMENTS. 

Section  200.  Instrument;  How  Discharged. 

201.  When  Persons  Secondarily  Liable  on,  Discharged. 

202.  Right  of  Party  who  Discharges  Instrament 

203.  Renunciation  by  Holder. 

204.  Cancellation;  Unintentional;  Burden  of  Proof. 

205.  Alteration  of  Instrument;  Effect  of. 

206.  What  Constitutes  a  Material  Alteration. 

Sec.  200  (119).     Instrument;  How  Discharged, 

A  negotiable  instrument  is  discharged: 

1.  By  payment  in  due  coarse  by  or  on  behalf  of  the  principal 
debtor; 

2.  By  payment  in  due  course  by  the  party  accommodated,  where 
the  instrament  is  made  or  accepted  for  accommodation; 

3.  By  the  intentional  cancellation  thereof  by  the  holder; 

4.  By  any  other  act  which  will  discharge  a  simple  contract  for 
the  payment  of  money; 

5.  When  the  principal  debtor  becomes  the  holder  of  the  instrament 
at  or  after  maturity  in  his  own  right. 

Sec.  201  (120).      Wlien  Person  Secondarily  Liable  on^  Discharged.    ' 

A  person  secondarily  liable  on  the  instrament  is  discharged: 

1.  By  any  act  which  discharges  the  instrament; 

2.  By  the  intentional  cancellation  of  his  signature  by  the  holder; 

3.  By  the  discharge  of  a  prior  party;  , 

4.  By  a  valid  tender  of  payment  made  by  a  prior  party; 

6.  By  a  release  of  the  principal  debtor,  unless  the  holder's  right 
of  recourse  against  the  party  secondarily  liable  is  expressly  re- 
served; 

6.  By  any  agreement  binding  upon  the  holder  to  extend  the  time 
of  payment  or  to  postpone  the  holder's  right  to  enforce  the  instrament, 
unless  the  light  of  recourse  against  such  party  is  expressly  reserved. 

Sec.  202  (121).     Right  of  Party  who  Discharges  Instrument. 

Where  the  instrament  is  paid  by  a  party  secondarily  liable  thereon, 
it  is  not  discharged;  but  the  party  so  paying  it  is  remitted  to  his  former 
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rights  as  regards  all  prior  parties,  and  he  may  strike  out  his  own  and 
all  subsequent  indorsements,  and  again  negotiate  the  instrument, 
except: 

1.  Where  it  is  payable  to  the  order  of  a  third  person,  and  has 
been  paid  by  the  drawer;  and, 

2.  Where  it  was  made  or  accepted  for  accommodation,  and  has 
been  paid  by  the  party  accommodated. 

Sec.  203  (122).     Rmunciaiion  by  Holder. 

The  holder  may  expressly  renounce  his  rights  against  any  party 
to  the  instrument,  before,  at  or  after  its  maturity.  An  absolute  and 
unconditional  renunciation  of  his  rights  against  the  principal  debtor 
made  at  or  after  the  maturity  of  the  iustrument,  discharges  the  in- 
strument. But  a  renunciation  does  not  affect  the  rights  of  a  holder 
in  due  course  without  notice.  A  renunciation  must  be  in  writing, 
unless  the  instrument  is  delivered  up  to  the  person  primarily  liable 
thereon. 

Sec.  204  (123).     Cancellation;  Unintentional;  Burden  of  Proof. 

A  cancellation  made  unintentionally,  or  under  a  mistake  or  with- 
out the  authority  of  the  holder,  is  inoperative;  but  where  an  instru- 
ment or  any  signature  thereon  appears  to  have  been  canceled  the 
burden  of  proof  lies  on  the  party  who  alleges  that  the  cancellation 
was  made  unintentionally,  or  under  a  mistake  or  without  authority. 

Sec.  205  (124).     Alteration  of  Instrument;  Effect  of 

Where  a  negotiable  instrument  is  materially  altered  without  the 
assent  of  all  parties  liable  thereon,  it  is  avoided,  except  as  against 
a  party  who  has  himself  made,  authorized  or  assented  to  the  altera- 
tion and  subsequent  indorsers.  But  when  an  instrument  has  been 
materially  altered  and  is  in  the  hands  of  a  holder  in  due  course,  not 
a  party  to  the  alteration,  he  may  enforce  payment  thereof  according 
to  its  original  tenor. 

Bee.  206  (125).      What  Constitxites  a  Material  Alteration. 

Any  alteration  which  changes: 

1.  The  date; 

2.  The  sum  payable,  either  for  principal  or  interest; 

3.  The  time  or  place  of  payment; 
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4.  The  number  or  the  relations  of  the  parties; 

5.  The  medium  or  currency  in  which  payment  is  to  be  made; 

Or  which  adds  a  place  of  payment  where  no  place  of  payment  is 
specified,  or  any  other  change  or  addition  which  alters  the  eflCect  of 
the  instrument  in  any  respect,  is  a  material  alteration. 


ABTICIiE  X. 

BILLS   OF   EXCHANGE— FORM  AND  INTERPRETATION. 

Section  210.  Bin  of  EzchaDge  Defined. 

211.  Bill  not  an  Assignment  of  Funds  in  Hands  of  Drawee. 

212.  Bill  Addressed  to  More  than  One  Drawee. 

213.  Inland  and  Foreign  BiUs  of  Exctiange. 

214.  When  Bill  May  be  Treated  as  Promissory  Note. 

215.  Drawee  in  Case  of  Need. 

Sec.  210  (126).     BM  of  Bhchange  Defined. 

A  bill  of  exchange  is  an  unconditional  order  in  writing  addressed 
by  one  person  to  another,  signed  by  the  person  giving  it,  requiring 
the  person  to  whom  it  is  addressed  to  pay  on  demand  or  at  a  fixed 
determinable  future  time  a  sum  certain  in  money  to  order  or  to 
bearer. 

Sec.  211  (127).     Bill  not  an  Assignment  of  Funds  in  Hands  of  Drawee. 

A  bill  of  itself  does  not  operate  as  an  assignment  of  the  funds  in 
the  hands  of  the  drawee  available  for  the  payment  thereof  and  the 
drawee  is  not  liable  on  the  bill  unless  and  until  he  accepts  the  same. 

Sec.  212  (128).     BUI  Addressed  to  More  Aan  One  Drawee. 

A  bill  may  be  addressed  to  two  or  more  drawees  jointly,  whether 
they  are  partners  or  not;  but  not,  to  two  or  more  drawees  in  the  al- 
ternative or  in  succession. 

Sec.  213  (129).     Inland  and  Foreign  Bills  of  Exchange. 

An  inland  bill  of  exchange  is  a  bill  which  is,  or  on  its  face  pur- 
ports to  be,  both  drawn  and  payable  within  this  state.  Any  other 
bill  is  a  foreign  bill.  Unless  the  contrary  appears  on  the  face  of  the 
bill,  the  holder  may  treat  it  as  an  inland  bill. 
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Sec.  214  (130).      When  BUI  May  he  Treated  as  Promissory  NoU. 

Where  in  a  bill  drawer  and  drawee  are  the  same  person,  or  where 
the  drawee  is  a  fictitious  person,  or  a  person  not  having  capacity  to 
contract,  the  holder  may  treat  the  instrument,  at  his  option,  either 
as  a  bill  of  exchange  or  a  promissory  note. 

Sec.  21^  (181).     Drawee  in  Case  of  Need. 

The  drawer  of  a  bill  and  any  indorser  may  insert  thereon  the  name 
of  person  to  whom  the  holder  may  resort  in  case  of  need,  that  is  to 
say,  in  case  the  bill  is  dishonored  by  non-acceptance  or  non-payment 
Such  person  is  called  the  referee  in  case  of  need.  It  is  in  the  option 
of  the  holder  to  resort  to  the  referee  in  case  of  need  or  not  as  he 

■ 

may  see  fit 

ABTICLE  XI. 

ACOBPTANCB   OP   BILLS   OF    EXCHANGE. 

Section  220.  Acceptance,  How  Made,  et  cetera. 

221.  Holder  Entitled  to  Acceptance  on  Face  of  BiU. 

222.  Acceptance  by  Separate  Instrument 

223.  Promise  to  Accept;  Wlien  Equivalent  to  Acceptance. 

224.  Time  Allowed  Drawee  to  Accept 

225.  Liability  of  Drawee  Retaining  or  Destroying  Bill. 

226.  Acceptance  of  Incomplete  BIU. 

227.  Kinds  of  Acceptance. 

228.  What  Constitutes  a  General  Acceptance. 

229.  Qualified  Acceptance. 

230.  Rights  of  Parties  as  to  Qualified  Acceptance. 

Sec.  220  (132).     Acceptance;  Haw  Made,  et  cetera. 

The  acceptance  of  a  bill  is  the  signification  by  the  drawee  of  bis 
assent  to  the  order  of  the  drawer.  The  acceptance  must  be  in  writ- 
ing and  signed  by  the  drawee.  It  must  not  express  that  the  drawee 
will  perform  his  promise  by  any  other  means  than  the  payment  of 
money. 

Sec.  221  (133).     Holder  Entitled  to  Acceptance  on  Face  of  BUI. 

The  holder  of  a  bill  presenting  the  same  for  acceptance  may  re- 
quire that  the  acceptance  be  written  on  the  bill  and  if  such  request 
is  refused^  may  treat  the  bill  as  dishonored* 
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Sec.  222  (134).     Acceptance  by  Separate  Instrumerd, 

Where  an  acceptance  is  written  on  a  paper  other  than  the  bill 
itself,  it  does  not  bind  the  acceptor  except  in  favor  of  a  person  to 
whom  it  is  shown  and  who,  on  the  faith  thereof,  receives  the  bill  for 
value. 

Sec.  223  (135).     Promise  to  Accept;  When  Equivalent  to  Acceptance. 

An  unconditional  promise  in  writing  to  aecept  a  bill  before  it  is 
drawn  is  deemed  an  actual  acceptance  in  favor  of  every  person  who, 
upon  the  faith  thereof,  receives  the  bill  for  value. 

Sec.  224  (188).     Tvme  AUmved  Drawee  to  Accept. 

The  drawee  is  allowed  twenty-four  hours  after  presentment  in 
which  to  decide  whether  or  not  he  will  accept  the  bill;  but  the  ac- 
ceptance if  given  dates  as  of  the  day  of  presentation. 

Sec.  225  (137).*     lAahUity  of  Drawee  Retaining  or  Destroying  Bill. 

Where  a  drawee  to  whom  a  bill  is  delivered  for  acceptance  destroys 
the  same,  or  refuses  within  twenty-four  hours  after  such  delivery, 
or  within  such  other  period  as  the  holder  may  allow,  to  return  the 
bill  accepted  or  non-accepted  to  the  holder,  he  will  be  deemed  to  have 
accepted  the  same. 

Sec.  226  (138).     Acceptance  of  Incomplete  Bill, 

A  bill  may  be  accepted  before  it  has  been  signed  by  the  drawer, 
or  while  otherwise  incomplete,  or  when  it  is  overdue,  or  after  it 
has  been  dishonored  by  a  previous  refusal  to  accept,  or  by  non- 
payment. But  when  a  bill  payable  after  sight  is  dishonored  by  non- 
acceptance  and  the  drawee  subsequently  accepts  it,  the  holder,  in 
the  absence  of  any  different  agreement,  is  entitled  to  have  the  bill 
accepted  as  of  the  date  of  the  first  presentment. 

Sec  227  (139).     Kinds  of  Acceptance. 

An  acceptance  is  either  general  or  qualified.  A  general  accept- 
ance assents  without  qualification  to  the  order  of  the  drawer.  A 
qualified  acceptance  in  express  terms  varies  the  effect  of  the  bill  as 
drawn. 
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Sec.  228  (140).     What  Qmstituies  a  General  Acceptance. 

An  acceptance  to  pay  at  a  particular  place  is  a  general  acceptance 
unless  it  expressly  states  that  the  bill  is  to  be  paid  there  only  and 
not  elsewhere. 

Sec.  229  (141).     Qualified  Acceptance. 

An  acceptance  is  qualified,  which  is: 

1.  Conditional,  that  is  to  say,  which  makes  payment  by  the  ac- 
ceptor dependent  on  the  fulfilment  of  a  condition  therein  stated; 

2.  Partial,  that  is  to  say,  an  acceptance  to  pay  only  at  a  particnlar 
place; 

3.  Local,  that  is  to  say,  an  acceptance  at  a  particular  place; 

4.  Qualified  as  to  time; 

5.  The  acceptance  of  some  one  or  more  of  the  drawees,  but  not 
of  all. 

Sec.  230  (142).     Rights  of  Parties  as  to  Qualified  Acceptance. 

The  holder  may  refuse  to  take  a  qualified  acceptance,  and  if  he 
does  not  obtain  an  unqualified  acceptance,  he  may  treat  the  bill  as 
dishonored  by  non-acceptance.  Where  a  qualified  acceptance  is  tak- 
en, the  drawer  and  indorsers  are  discharged  from  liability  on  the 
bill,  unless  they  have  expressly  or  impliedly  authorized  the  holder  to 
take  a  qualified  acceptance,  or  subsequently  assented  thereto.  When 
the  drawer  or  an  indorser  receives  notice  of  a  qualified  acceptance, 
he  must  within  a  reasonable  time  express  his  dissent  to  the  holder, 
or  he  will  be  deemed  to  have  assented  thereto. 


ARTICLE  Xn. 

PRESENTMENT   OF  BILLS  OF  EXCHANGE  FOR  ACCEPTANOH. 

» 
Section  240.    When  Presentment  for  Acceptance  Must  be  Made. 

241.  When  Failure  to  Present  Releases  Drawer  and  Indorser. 

242.  Presentment;  How  Made. 

243.  On  what  Days  Presentment  May  be  Made. 

244.  Presentment;  Where  Time  la  Insufficient. 

245.  When  Presentment  Is  Excused. 

24G.    When  Dishonored  by  Non-Acceptance. 

247.  Duty  of  Holder  where  Bill  not  Accepted. 

248.  Rights  of  Holder  where  Bill  not  Accepted. 


NEGOTIABLE  INSTRUlffENTS  LAW.  2701 

Sec.  240  (143).     When  Presentment  for  Acceptance  Must  be  Made. 

PreseDtment  of  acceptance  must  be  made: 

1.  Where  the  bill  is  payable  after  sight,  or  in  any  other  case  where 
presentment  for  acceptance  is  necessary  in  order  to  fix  the  maturity 
of  the  instrument;  or, 

2.  Where  the  bill  expressly  stipulates  that  it  shall  be  presented 
for  acceptance;   or, 

3.  Where  the  bill  is  drawn  payable  elsewhere  than  at  the  residence 
or  place  of  business  of  the  drawee. 

In  no  other  case  is  presentment  for  acceptance  nec-essary,  in  order 
to  render  any  party  to  the  bill  liable. 

Sec.  241  (144).      When  Failure  to  Present  Releases  Drawer  and  Indorser* 

Except  as  herein  otherwise  provided,  the  holder  of  a  bill  which  is 
required  by  the  next  preceding  section  to  be  presented  for  acceptance 
must  either  present  it  for  acceptance  or  negotiate  it  within  a  rea- 
sonable time.  If  he  fails  to  do  so,  the  drawer  and  all  indorsers  are 
discharged. 

Sec.  242  (145).     Presentment;  Haw  Made. 

Presentment  for  acceptance  must  be  made  by  or  on  behalf  of  the 
holder  at  a  reasonable  time,  on  a  business  day,  and  before  the  bill 
is  overdue,  to  the  drawee  or  some  person  authorized  to  accept  or 
refuse  acceptance  on  his  behalf;  and 

1.  Where  a  bill  is  addressed  to  two  or  more  drawees  who  are  not 
jiartners,  presentment  must  be  made  to  them  all,  unless  one  has 
authority  to  accept  or  refuse  acceptance  for  all,  in  which  case  pre- 
sentment may  be  made  to  him  only; 

2.  Where  the  drawee  is  dead,  presentment  may  be  made  to  his 
personal  representative; 

3.  Where  the  drawee  has  been  adjudged  a  bankrupt  or  an  insol- 
vent, or  has  made  an  assignment  for  the  benefit  of  creditors,  present- 
ment may  be  made  to  him  or  to  his  trustees  or  assignee. 

Sec.  243  (146).     On  whcU  Days  Presentment  May  be  Made. 

A  bill  may  be  presented  for  acceptance  on  any  day  on  which  nego- 
tiable instruments  may  be  presented  for  payment  under  the  provisions 
of  sections  seventy-two  (should  be  132)  and  eighty-five  (should  be 
145)  of  this  act.     When  Saturday  is  not  otherwise  a  holiday,  present- 
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ment  for  acceptance  may  be  made  before  twelve  o'clock  noon  on  that 
day. 

Sec.  244  (147).     PreserUment;  Where  Time  ia  Tneiifficient, 

Where  the  holder  of  a  bill  drawn  payable  elsewhere  than  at  the 
place  of  business  op  the  residence  of  the  drawee  has  not  time  with 
the  exercise  of  reasonable  diligence  to  present  the  bill  for  acc^t- 
ance  before  presenting  it  for  payment  on  the  day  that  it  falls  doe, 
the  delay  caused  by  presenting  the  bill  for  acceptance  before  pre- 
senting it  for  payment  is  excused  and  does  not  discharge  the  drawm 
and  indorsers. 

• 

Sec.  245  (148).      W?iere  Presentment  ie  Excused. 

Presentment  for  acceptance  is  excused  and  a  bill  may  be  treated  as 
dishonored  by  non-acceptance  in  either  of  the  following  cases: 

1.  Where  the  drawee  is  dead,  or  has  absconded,  or  is  a  flctitiaus 
person  or  a  person  not  having  capacity  to  contract  by  bill; 

2.  Where  after  the  exercise  of  reasonable  diligence,  presentment 
cannot  be  made; 

3.  Where  although  presentment  has  been  irregular^  acceptance  ba^ 
been  refused  on  some  other  ground. 

Sec.  246  (149).      When  Dishonored  by  Non-Acceptance. 

A  bill  is  dishonored  by  non-acceptance: 

1.  When  it  is  duly  presented  for  acceptance,  and  such  an  accept- 
ance as  is  prescribed  by  this  act  is  refused  or  can  not  be  obtained;  of, 

2.  When  presentment  for  acceptance  is  excused  and  the  bill  is  not 
accepted. 

Sec.  247  (150).     Duty  of  Holder  where  Bill  not  Accepted. 

Where  a  bill  is  duly  presented  for  acceptance  and  is  not  accepted 
within  the  prescribed  time,  the  person  presenting  it  must  treat  the 
bill  as  dishonored  by  non-acceptance  or  he  loses  the  right  of  recoarse 
against  the  drawer  and  indorsers. 

Sec.  248  (151).     Rights  of  Holder  where  BUI  not  Accepted,. 

When  a  bill  is  dishonored  by  non-acceptance,  an  immediate  right 
of  recourse  against  the  drawers  and  indorsei'S  accrues  to  the  holder 
and  no  presentment  for  payment  is  necessary. 
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ARTICLE  XTTT, 

PROTEST  OF  BILLS  0¥  BXCHANQB. 

Section  260.  In  what  Cases  Protest  Necessary, 

261.  Protest;  How  Made. 

262.  Protest;  By  Whom  Made. 
268.  Protest;  When  to  be  Made. 

264.  Protest;  Where  Made. 

265.  Protest  Both  for  Non-Acceptance  and  Non-Payment 

266.  Protest  before  Maturity  where  Acceptor  Insolvent. 

267.  When  Protest  Dispensed  with. 

268.  Protest;  Where  BiU  is  Lost,  et  cetera. 

Sec.  260  (152).     In  what  Oases  Protest  Necessary. 

Where  a  foreign  bill  appearing  on  its  face  to  be  such  is  dishonbred 
by  non-acceptance,  it  must  be  duly  protested  for  non-acceptance,  and 
where  such  a  bill  which  has  not  preyionsly  been  dishonored  by  non- 
acceptance  is  dishonored  by  non-payment,  it  must  be  dnly  protested 
for  non-payment  If  it  is  not  so  protested,  the  drawer  and  indorsers 
are  discharged.  Where  a  bill  does  not  appear  on  its  face  to  be  a 
foreign  bill,  protest  thereof  in  case  of  dishonor  is  unnecessary. 

Sec.  261  (153).     Protest;  How  Made, 

The  protest  must  be  made  annexed  to  the  bill,  or  must  contain  a 
copy  thereof,  and  must  be  under  the  hand  and  seal  of  the  notary 
making  it,  and  must  specify: 

1.  The  time  and  place  of  presentment; 

2.  The  fact  that  presentment  was  made  and  the  manner  thereof; 

3.  The  cause  or  reason  for  protesting  the  bill; 

4.  The  demand  made  and  the  answer  given,  if  any,  or  the  fact  that 
the  drawee  or  acceptor  could  not  be  found. 

Sec.  262  (154).     Protest;  By  Whom  Made, 

Protest  may  be  made  by: 

1.  A  notary  public ;  or, 

2.  By  any  respectable  resident  of  the  place  wliere  the  bill  is  dis- 
honored; in  the  presence  of  two  or  more  credible  witnesses. 
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Sec.  263  (155).     Protest;  When  to  be  Made. 

When  a  bill  is  protested,  such  protest  must  be  made  on  the  day 
of  its  dishonor,  unless  delay  is  excused  as  herein  provided.  When 
a  bill  has  been  duly  noted,  the  protest  may  be  subsequently  extended 
as  of  the  date  of  the  noting. 

Sec.  264  (156).     Protest;  Where  Made. 

A  bill  must  be  protested  at  the  place  where  it  is  dishonored,  except 
that  when  a  bill  drawn  payable  at  the  place  of  business  or  residence 
of  some  person  other  than  the  drawee,  has  been  dishonored  by  non- 
acceptance,  it  must  be  protested  for  non-payment  at  the  place  where 
it  is  expressed  to  be  payable,  and  no  further  presentment  for  payment 
to,  or  demand  on,  the  drawee  is  necessary* 

Sec.  266  (157).     Protest  Both  for  Non-Acceptance  and  Non-Payment. 

A  bill  which  has  been  protested  for  non-acceptance  may  be  subse- 
quently protested  for  non-payment. 

Sec.  266  (168).     Protest  before  Maturity  where  Acceptor  Insolvent, 

Where  the  acceptor  has  been  adjudged  a  bankrupt  or  an  insol- 
vent or  has  made  an  assignment  for  the  benefit  of  creditors,  before 
the  bill  matures,  the  holder  may  cause  the  bill  to  be  protested  for 
better  security  against  the  drawer  and  indorsers. 

Sec.  267  (159).      When  Protest  Dispensed  vM. 

Protest  is  dispensed  with  by  any  circumstances  which  would  dis- 
pense with  notice  of  dishonor.  Delay  in  noting  or  protesting  is  ex- 
cused when  delay  is  caused  by  circumstances  beyond  the  control  of 
the  holder  and  not  imputable  to  his  default,  misconduct,  or  negligence. 
When  the  cause  of  delay  ceases  to  operate,  the  bill  must  be  noted 
or  protested  with  reasonable  diligence. 

Sec.  268  (160).     Protest  where  BiU  is  Lost,  et  cetera. 

Where  a  bill  is  lost  or  destroyed  or  is  wrongly  detained  from  the 
person  entitled  to  hold  it,  protest  may  be  made  on  a  copy  or  written 
particulars  thereof. 
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-  * 

ABTIOUB  XIV. 

AOCXnPTANGE  OF  BILLS  OF  SXGHANQB  FOB  HONOB. 

Section  280.  When  Bill  May  be  Accepted  for  Honor. 

281.  Acceptance  for  Honor;  How  Made. 

282.  When  Deemed  to  be  an  Acceptance  for  Honor  of  the  Drawer. 

283.  Liability  of  Acceptor  for  Honor. 

284.  Agreement  of  Acceptor  for  Honor. 

285.  Maturity  of  Bill  Payable  after  Sight;  Accepted  for  Honor. 

286.  Protest  of  Bill  Accepted  for  Honor,  et  cetera. 

287.  Presentment  for  Payment  to  Acceptor  for  Honor;  How  Made. 

288.  When  Delay  in  Making  Presentment  is  Bzcused. 

289.  Dishonor  of  Bill  by  Acceptor  for  Honor. 

Sec.  280  (161).     When  BUI  May  be  Accepted  far  H(ynor. 

Where  a  bill  of  exchange  haa  been  jHrotested  for  dishonor  by  non- 
acceptance  OT  protested  for  better  security  and  is  overdue,  any  person 
not  being  a  party  already  liable  thereon,  may,  with  the  consent  of 
the  hdder,  intervene  and  acc^t  the  bill  sapra  protest  for  the  honor 
of  any  party  liable  thereon  or  for  the  honor  of  the  person  for  whose 
account  the  bill  is  drawn. 

The  acceptance  for  honor  may  be  for  part  only  of  the  sum  for 
which  the  bill  is  drawn;  and  where  there  has  been  an  acceptance 
for  honor  for  one  party,  there  may  be  a  further  acceptance  by  a 
different  person  for  the  honor  of  another  party. 

Sec*  281  (162).     Acceptance  for  Honor;  How  Made* 

An  acceptance  for  honor  supra  protest  must  be  in  writing  and  indi- 
cate that  it  is  an  acceptance  for  honor,  and  must  be  signed  by  the 
acceptor  for  honor. 

See.  282  (163).     WJien  Deemed  to  be  an  Acceptance  for  Honor  of  the 

Drawer. 

Where  an  acceptance  for  honor  does  not  expressly  state  for  whose 
honor  it  is  made,  it  is  deemed  to  be  an  acceptance  for  the  honor  of 
the  drawer. 

Bee.  283  (164).     LiaMity  of  Acceptor  fi>r  Honor, 

The  acceptor  for  honor  is  liable  to  the  holder  and  to  all  parties 
to  the  bill  subsequent  to  the  party  for  whose  honor  he  has  accepted. 

RAND.C.P.— 170 
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Sec.  284  (165).     Agreem/ad  cf  Acceptor  for  Honor. 

The  acceptor  for  honor  by  snch  acceptance  engages  that  he  will 
on  dne  presentment  pay  the  bill  according  to  the  terms  of  his  accept- 
ance, provided  it  shall  not  have  been  paid  by  the  drawee,  and  pro- 
vided also,  that  it  shall  have  been  duly  presented  for  payment  and 
protested  f(N-  non-payment  and  notice  of  dishonor  given  him. 

Sec.  285  (166).     Maturity  of  Bill  Payable  after  Sight;  Accepted  for  Honor. 

Where  a  bill  i)ayable  after  sight  is  accepted  for  honor,  its  mataritj 
is  calculated  from  the  date  of  the  noting  for  non-acceptance  and  not 
from  the  date  of  the  acceptance  for  honor. 

Seo.  286  (167).     Proteti  of  BiB  Accepted  for  Honor^  et  cetera. 

Where  a  dishonored  bill  has  been  accepted  for  h<mor  snpra  protest 
or  contains  a  reference  in  case  of  need,  it  must  be  protested  for  non- 
payment before  it  is  inresented  for  payment  to  the  acceptor  for  honor 
or  referee  in  case  of  need. 

Sec  287  (168).     Preeentment  for  Payment  to  Acceptor  for  Honor;   Hoa 

Made. 

Presentment  f (mt  payment  to  the  acceptor  for  honor  must  be  made 
as  foUows: 

1.  If  it  is  to  be  presented  in  the  place  where  the  protest  for  non- 
payment- was  made,  it  must  be  presented  not  later  than  the  day  fol- 
lowing its  matnrity; 

2.  If  it  is  to  be  presented  in  some  other  place  than  the  place  where 
it  was  protested,  then  it  must  be  forwarded  vnthin  the  time  specified 
in  section  seventy-five. 

Sec.  288  (169).      When  Dday  in  Making  Presentment  is  Eecused. 

The  provisions  of  secticm  one  hundred  and  forty-one  apply  where 
there  is  delay  in  making  presentment  to  the  acceptor  for  h<Hior  or 
referee  in  case  of  need. 

Sec.  289  (170).     Dishonor  of  BiR  by  Acceptor  for  Honor. 

When  the  bill  is  dishonored  by  the  acceptor  for  honor  it  must  be 
protested  for  non-f^yment  by  him. 
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ARTICLE  XV. 

PAYMENT  OF  BILLS  OF  EXCHANGE  FOR  HONOR. 

Section  300.  Who  may  Make  Payment  for  Honor. 

301.  Payment  for  Honor;  How  Made. 

302.  Declaration  before  Payment  for  Honor. 

303.  Preference  of  Parties  Offering  to  Pay  for  Honor. 

804.  Effect  on  Subsequent  Parties  where  Bill  Is  Paid  for  Honor. 
306.  Where  Holder  Refuses  to  Receive  Payment  Supra  Protest 
300.    Rights  of  Payer  for  Honor. 

Sec.  800  (171).     Who  may  Make  Payment  for  Honor. 

Where  a  bill  has  been  protested  for  non-payment,  any  person  may 
intervene  and  pay  it  supra  protest  for  the  honor  of  any  person  liable 
thereon  or  for  the  honor  of  the  person  for  whose  account  it  was 
drawn. 

Sec.  301  (172).     Payment  for  Honor;  How  Made. 

The  payment  for  honor  supra  protest  in  order  to  ox>erate  as  such 
and  not  as  a  mere  voluntary  payment  must  be  attested  by  a  notarial 
act  of  honor  which  may  be  appended  to  the  protest  or  form  an  ex- 
tension to  it. 

Sec.  302  (173).     Dedaraiion  before  Payment  for  Honor. 

The  notarial  act  of  honor  must  be  founded  on  a  declaration  made 
by  the  payer  for  honor  or  by  his  agent  in  that  behalf  declaring  his 
intention  to  pay  the  bill  for  honor  and  for  whose  honor  he  pays. 

Sec.  803  (174).     Preference  of  Parties  Offering  to  Pay  for  Honor. 

Where  two  or  more  persons  offer  to  pay  a  bill  for  the  honor  of 
different  parties,  the  person  whose  payment  will  discharge  most 
parties  to  the  bill  is  to  be  given  the  preference. 

Sec.  304  (175).     Effect  on  Subsequent  Parties  where  Bill  ia  Paid  for  Honor. 

Where  a  bill  has  been  paid  for  honor  all  parties  subsequent  to  the 
party  for  whose  honor  it  is  paid  are  discharged,  but  the  payer  for 
honor  is  subrogated  for,  and  succeeds  to,  both  the  rights  and  duties 
of  the  holder  as  regards  the  party  for  whose  honor  he  pays  and  all 
parties  liable  to  the  latter. 
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Sec.  305  (176).     Where  Holder  Refuees  to  Recewe  Payment  Supra  ProM. 

Where  holder  ref  oses  to  receive  payment  supra  protest,  he  loses  his 
right  of  recourse  against  any  party  who  would  have  been  discharged 
by  such  payment. 

Sec.  306  (177).     Rights  of  Payer  far  H(mar. 

The  payer  for  honor  on  payment  to  the  holder  of  the  amount  of  the 
bill  and  the  notarial  expenses  incident  to  its  dishonor,  is  entitled  to 
receive  both  the  bill  itself  and  the  protest. 

ABTICLiE  XVL 

BILLS  IN  A  SET. 

Section  810.    Bills  In  Sets  Ck)n8titute  One  BilL 

311.  Rights  of  Holders  where  Different  Parts  are  Negotiated. 

312.  Liability  of  Holder  who  Indorses  Two  or  More  Parts  of  a  Set  to 

Different  Persons. 

313.  Acceptance  of  Bills  Drawn  In  Sets. 

314.  Payment  by  Acceptor  of  Bills  Drawn  in  Sets. 

315.  Effect  of  Discharging  One  of  a  Set 

Sec.  310  (178).     Bills  in  Sets  Constitute  One  BUI. 

Where  a  bill  is  drawn  in  a  set,  each  part  of  the  set  being  nambered 
and  containing  a  reference  to  the  other  parts,  the  whole  of  the  parts 
constitute  one  bill. 

Sec.  311  (179).     Rights  of  Holders  where  Different  Parts  are  Negotiated. 

Where  two  or  more  parts  of  a  set  are  negotiated  to  different  hold- 
ers in  due  course,  the  holder  whose  title  first  accrues  is  as  between 
such  holders  the  true  owner  of  the  bill.  But  nothing  in  this  section 
affects  the  rights  of  a  person  who  in  due  course  accepts  or  pays  the 
part  first  presented  to  him. 

Sec.  312  (180).     Liability  of  Holder  who  Indorses  Two  or  More  Parts  of  a 

Set  to  Different  Persons, 

Where  the  holder  of  a  set  indorses  two  or  more  parts  to  different 
persons  he  is  liable  on  every  such  part,  and  every  indorser  subse- 
quent to  him  is  liable  on  the  part  he  has  himself  indorsedi  as  if  such 
parts  were  separate  bills. 
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Sec.  813  (181).     Acceptance  of  BiUs  Dravm  in  Sets. 

The  acceptance  may  be  written  on  any  part  and  it  must  be  writ- 
ten on  one  part  only.  If  the  drawee  accepts  more  than  one  part,  and 
such  accepted  parts  are  negotiated  to  different  holders  in  due  course, 
he  is  liable  on  every  such  part  aa  if  it  were  a  separate  bill. 

Sec.  314  (182).     Payment  by  Acceptor  of  Bilk  Dravm  in  Sets. 

When  the  acceptor  of  a  bill  drawn  in  a  set  pays  it  without  re- 
quiring the  part  bearing  his  acceptance  to  be  delivered  up  to  him, 
and  that  part  at  maturity  is  outstanding  in  the  hands  of  a  holder  in 
due  course,  he  is  liable  to  the  holder  thereon. 

Sec.  315  (183).     Effect  of  Discharging  One  cf  a  Set. 

Except  as  herein  otherwise  provided,  where  any  one  part  of  a  bill 
drawn  in  a  set  is  discharged  by  payment  or  otherwise  the  whole  bill 
is  discharged. 

ABTICIiE  XVn. 

PROMISSORY  NOTES  AND  CHECKS. 

Section  820.  Promissory  Note  Defined. 

821.  Check  Defined. 

822.  Within  what  Time  a  Check  Must  be  Presented. 

823.  Certification  of  Check;  Effect  of. 

324.    Effect  where  Holder  of  Check  Procures  it  to  be  Certified. 
825.    When  Check  Operates  as  an  Assignment. 

Sec.  320  (184).     Promissory  Note  D^ned. 

A  negotiable  promissory  note  within  the  meaning  of  this  act  is  an 
unconditional  promise  in  writing  made  by  one  person  to  another 
signed  by  the  maker  engaging  to  pay  on  demand  or  at  a  fixed  or  de- 
terminable future  time,  a  sum  certain  in  money  to  order  or  to  bearer. 
Where  a  note  is  drawn  to  the  maker's  own  order,  it  is  not  complete 
until  indorsed  by  him. 

Sec.  821  (186).     Ctieck  Defined. 

A  check  is  a  bill  of  excliange  drawn  on  a  bank  payable  on  demand. 
Except  as  herein  otherwise  provided,  the  provisions  of  this  act  ap- 
plicable to  a  bill  of  exchange  payable  on  demand  apply  to  a  check. 
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Sec.  322  (186).      Within  what  Time  a  Check  Must  be  PreaerUed. 

A  check  must  be  presented  for  payment  within  a  reasonable  time 
after  its  issue  or  the  drawer  will  be  discharged  from  liability  thereon 
to  the  extent  of  the  loss  caused  by  the  delay. 

Sec.  323  (187).     Certification  of  Check;  Effect  of. 

Where  a  check  is  certified  by  the  bank  on  which  it  is  drawn  the 
certification  is  equivalent  to  an  acceptance. 

Sec.  324  (188).     Effect  where  the  Holder  of  Check  Procures  it  to  be  Certified, 

Where  the  holder  of  a  check  procures  it  to  be  accepted  or  certified 
the  drawer  and  all  indorsers  are  discharged  from  liability  thereon. 

Sec.  325  (189).      When  Check  Operates  as  an  Assignment 

A  check  of  itself  does  not  operate  as  an  assignment  of  any  part 
of  the  funds  to  the  credit  of  the  drawer  with  the  bank,  and  the  bank 
is  not  liable  to  the  holder,  unless  and  until  it  accepts  or  certifies  the 
check. 

ABTICLE  XVm. 

NOTES  GIVEN  FOR  A  PATENT  RIGHT  AND  FOR  A  SPECULATIVE 

CONSIDERATION. 

Section  330.    Negotiable  Instruments  Given  for  Patent  Rights. 

331.  Negotiable  Instruments  Given  for  a  Speculative  Consideration. 

332.  How  Negotiable  Bonds  are  Made  Non-Negotiable. 

Sec,  330.     Negotiable  Instruments  Given  for  Patent  Rights. 

A  promissory  note  or  other  negotiable  instrument,  the  consideration 
of  which  consists  wholly  or  partly  of  the  right  to  make,  use  or  sell 
any  invention  claimed  or  represented  by  the  vendor  at  the  time  of 
sale  to  be  patented,  must  contain  the  words  "given  for  a  patent  right" 
prominently  and  legibly  written  or  printed  on  the  face  of  such  note  or 
instrument  above  the  signature  thereto;  and  such  note  or  instrument 
in  the  hands  of  any  purchaser  or  holder  is  subject  to  the  same  de- 
fenses as  in  the  hands  of  the  original  holder;  but  this  section  does  not 
apply  to  a  negotiable  instrument  given  solely  for  the  purchase  price 
or  the  use  of  a  patented  article. 
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Sec.  331.     Negotiable  Instrumenia  for  a  Speculative  Qmsideration. 

If  the  consideration  of  a  promissory  note  or  other  negotiable  instru- 
ment consists  in  whole  or  in  part  of  the  purchase  price  of  any  farm 
product,  at  a  price  greater  by  at  least  four  times  than  the  fair  market 
value  of  the  same  product  at  the  time,  in  the  locality,  or  of  the  mem- 
bership and  rights  in  an  association,  company  or  combination  to  pro- 
duce or  sell  any  farm  product  at  a  fictitious  rate,  or  of  a  contract  or 
bond  to  purchase  or  sell  any  farm  product  at  a  price  greater  by  four 
times  than  the  market  value  of  the  same  product  at  the  time  in  the 
locality,  the  words,  "given  for  a  speculative  consideration,"  or  other 
words  dearly  showing  the  nature  of  the  consideration,  must  be  promi- 
nently and  legibly  written  or  printed  on  the  face  of  such  note  or  in- 
strument above  the  signature  thereof;  and  such  note  or  instrument,  in 
the  hands  of  any  purchaser  or  holder,  is  subject  to  the  same  defenses 
as  in  the  hands  of  the  original  owner  or  holder. 

Seo.  332.     How  Negotiable  Bonds  are  Made  Non-Negotiable. 

The  owner  or  holder  of  any  corporate  or  municipal  bond  or  obliga- 
tion (except  such  as  are  designated  to  circulate  as  money,  payable  to 
bearer),  heretofore  or  hereafter  issued  in  and  payable  in  this  state, 
but  not  registered  in  pursuance  of  any  state  law,  may  make  such 
bond  or  obligation,  or  the  interest  coupon  accompanying  the  same, 
non-negotiable,  by  subscribing  his  name  to  a  statement  indorsed 
thereon,  that  such  bond,  obligation  or  coupon  is  his  property;  and 
thereon  the  principal  sum  therein  mentioned  is  payable  only  to  such 
owner  or  holder,  or  his  legal  representatives  or  assigns,  unless  such 
bond,  obligation  or  coupon  be  transferred  by  indorsement  in  blank, 
or  payable  to  bearer,  or  order,  with  the  addition  of  the  assignor's 
place  of  residence. 
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A.  CIVIL  CODE  OP  1872  (TITLE  XV.). 


N.  B.    The  larger  number  is  that  of  the  complete  Codes.    The  smaller  one 
indicates  the  Oivil  Code. 


OHAFTEK  !• 
ABTICLE  L 

GENERAL  DEFINITIONS. 

8086.  To  what  instruments  this  tide  is  applicable. 

3086.  The  proyisions  of  this  title  apply  only  to  negotiable  instru- 
ments as  defined  in  this  article. 

8087.  Negotiable  in^ruments^  what. 

3087.  A  negotiable  instrument  is  a  written  promise  or  request  for 
the  payment  of  a  certain  sum  of  money  to  order  or  bearer,  in  con- 
formity to  the  provisions  of  this  article. 

8088.  Must  be  for  wnoonditional  payment  qf  money, 

3088.  A  negotiable  instrument  must  be  made  payable  in  money 
only,  and  without  any  condition  not  certain  of  fulfillment 

8089.  Payee. 

3089.  The  person  to  whose  order  a  negotiable  instrument  is  made 
payable  must  be  ascertainable  at  the  time  the  instrument  is  made. 

8090.  InArwment  may  he  in  aUemative. 

3090.  A  negotiable  instrument  may  give  to  the  payee  an  option 
between  the  payment  of  the  sum  specified  therein  and  the  perform- 
ance of  another  act;  but  as  to  the  latter  the  instrument  is  not  within 
the  provisions  of  this  title. 

RAND.O.P.  (2713) 
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8091.  Datey  ete. 

3091.  A  negotiable  instrument  may  be  with  or  without  date,  and 
with  or  without  designation  of  the  time  or  place  of  payment. 

8092.  May  contain  a  pledge^  etc. 

3092.  A  negotiable  instrument  may  contain  a  pledge  of  collateral 
security,  with  authority  to  dispose  thereof. 

8093.  What  it  miiat  not  contain. 

3093.  A  negotiable  instrument  must  not  contain  any  other  con- 
tract than  such  as  is  specified  in  this  article. 

8094.  DaU. 

3094.  Any  date  may  be  inserted  by  the  maker  of  a  negotiable 
instrument,  whether  past,  present,  or  future,  and  the  instrument  is 
not  invalidated  by  his  death  or  incapacity  at  the  time  of  the  nominal 
date. 

8096.     Different  dosses  of  negotiable  instruments. 

3095.  There  are  six  classes  of  negotiable  instruments,  namely: 

1.  Bills  of  exchange; 

2.  Promissory  notes; 

3.  Bank  notes; 

4.  Checks; 

5.  Bonds; 

6.  Certificates  of  deposit. 

ARTICLE  n. 

INTERPRETATION  OP  NEGOTIABLE  INSTRUMENTS. 

8099.  Time  and  place  of  payment. 

3099.  A  negotiable  instrument  which  does  not  specify  the  time 
of  payment,  is  payable  immediately. 

8100.  Place  of  payment  not  specified. 

3100.  A  negotiable  instrument  which  does  not  specify  a  place  of 
payment,  is  x)ayable  at  the  residence  or  place  of  business  of  the 
maker,  or  wherever  he  may  be  found. 
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8101.  Instruments  payable  to  a  person  or  his  order  j  haw  txmstnted, 

3101.  An  instrument/  otherwise  negotiable  in  form,  payable  to  a 
person  named,  but  with  the  words  added  "to  his  order,"  or  "to 
bearer,"  or  words  equivalent  thereto,  is  in  the  former  case  payable 
to  the  written  order  only  of  such  person,  and  in  the  latter  case  pay- 
able to  the  bearer. 

8102.  Unindorsed  note^  when  negotiable. 

3102.  A  negotiable  instrument,  made  payable  to  the  order  of  the 
maker,  or  of  a  fictitious  person,  if  issued  by  the  maker  for  a  valid  con- 
sideration, without  indorsement,  has  the  same  effect  against  him  and 
all  other  persons  having  notice  ot  the  facts  as  if  payable  to  the  bearer. 

8103.  HctUums  payee. 

3103.  A  negotiable  instrument  made  payable  to  the  order  of  a 
person  obviously  fictitious,  is  payable  to  the  bearer. 

8104 .  Presumption  of  consideraMon. 

3104.  The  signature  of  every  drawer,  acceptor,  and  indorser  of  a 
negotiable  instrument  is  presumed  to  have  been  made  for  a  valuable 
consideration,  before  the  maturity  of  the  instrument,  and  in  the 
ordinary  course  of  business. 

AETICLE  m. 

INDORSEMENT. 

8108.  ladorsementy  what. 

3108.  One  who  writes  his  name  upon  a  negotiable  instrument,  oth- 
erwise than  as  a  maker  or  acceptor,  and  delivers  it,  with  his  name 
thereon,  to  another  person,  is  caUed  an  indorser,  and  his  act  is  called 
indorsement 

8109.  Agreement  to  indorse.  ' 

3109.  One  who  agrees  to  indorse  a  negotiable  instrument  is  bound 
to  write  his  signature  upon  the  back  of  the  instrument,  if  there  is 
sufficient  space  thereon  for  that  purpose. 

81X0.      Wlien  may  be  made  on  separate  paper. 

3110.  When  there  is  not  room  for  a  signature  upon  the  back  of 
a  negotiable  instrument,  a  signature  equivalent  to  an  indorsement 
thereof  may  be  made  upon  a  paper  annexed  thereto. 
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8111.  Kmds  of  indoraement. 

311L  An  indorsement  may  be  general  or  speciaL 

8112.  Oeneral  indorsement^  what. 

3112.  A  general  indorsement  is  one  by  which  no  indorsee  is  named. 

8113.  Special  indorsement^  whoL 

3113.  A  special  indorsement  specifies  the  indorsee. 

8114.  Oeneral  indorsement^  haw  made  special. 

3114.  A  negotiable  instrument  bearing  a  general  indorsement  can- 
not be  afterwards  specially  indorsed;  bat  any  lawfal  holder  may 
tarn  a  general  indorsement  into  a  special  one^  bywritiDg  above  it  a 
direction  for  payment  to  a  particular  person.     • 

8115.  Destruction  of  negotiabUity  by  indorser. 

3115.  A  special  indorsement  may^  by  express  words  for  that  pur- 
pose, but  not  otherwise,  be  so  made  as  to  render  the  instrument  not 
negotiable. 

4 

8116.  Implied  vjarraniy  of  indorser, 

3116.  Every  indorser  of  a  negotiable  instrument,  unless  his  ind<H'se- 
ment  is  qualified,  warrants  to  every  subsequent  holder  thereof,  who 
is  not  liable  thereon  to  him: 

1.  That  it  is  in  all  respects  what  it  purports  to  be; 

2.  That  he  has  good  title  to  it; 

3.  That  the  signatures  of  all  prior  parties  are  binding  upon 

them; 

4.  That  if  the  instrument  is  dishonored,  the  indorser  will,  upon 

notice  thereof  duly  given  to  him  or  without  notice,  where 
it  is  excused  by  law,  pay  the  same  with  interest,  unless 
exonerated  under  the  provisions  of  sections  3189,  3213, 
3248  or  3255. 

8117.  Indorser,  when  liable  to  payee. 

3117.  One  who  indorses  a  negotiable  instrument  before  it  Is  de- 
livered to  the  payee,  is  liable  to  the  payee  thereon,  as  an  indorser.^ 

8118.  Indorsement  without  recourse. 

3118.  An  indorser  may  qualify  his  indorsement  with  the  words, 
"without  recourse,"  or  equivalent  woi-ds,  and  upon  such  indorsement 
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he  is  responedble  only  to  the  same  extent  as  in  the  case  of  a  transfer 
without  indorsement. 

8119.  Same. 

3119.  Except  as  otherwise  prescribed  by  the  last  section,  an  in- 
dorsement  without  recourse,  has  the  same  effect  as  any  other  indorse- 
ment. 

8120.  Indoraee  privy  to  contracL 

3120.  An  indorsee  of  a  negotiable  instrument  has  the  same  rights 
against  every  prior  party  thereto  that  he  would  have  had  if  the  con- 
tract had  been  made  directly  between  them  in  the  first  instance. 

8122.     Effect  of  want  of  consideration. 

3122.  The  want  of  consideration  for  the  undertaking  of  a  maker, 
acceptor  or  indorser  of  a  negotiable  instrument  does  not  exonerate 
him  from  liability  thereon  to  an  indorser  in  good  faith  for  a  con- 
sideiiatioiL 

8128.     Indorsee  in  due  course^  what. 

3123.  An  indorsee  in  due  course  is  one  who,  in  good  faith,  in  the 
ordinary  course  of  business,  and  for  yalue,  before  its  apparent  ma- 
turity or  presumptive  dishonor,  and  without  knowledge  of  its  actual 
dishoncHT,  acquires  a  negotiable  instrument  duly  indorsed  to  him, 
or  indorsed  generally,  or  payable  to  the  bearer. 

8124.  Rights  of  indorsee  in  due  course. 

3124.  An  indorsee  of  a  negotiable  instrument,  in  due  course,  ac- 
quires an  absolute  title  thereto,  so  that  it  is  valid  in  his  hands  not- 
withstanding any  provision  of  law  making  it  generally  void  or  void- 
able, and  notwithstanding  any  defect  in  the  title  of  the  person  from 
whom  he  acquired  it. 

8125.  Instrument  left  blank. 

3125.  One  who  makes  himself  a  party  to  an  instrument  intended 
to  be  negotiable,  but  which  is  left  wholly  or  partly  in  blank,  for  the 
purpose  of  filling  afterwards,  is  liable  upon  the  instrument  to  an 
indcHTsee  thereof  in  due  course,  in  whatever  manner  and  at  whatever 
time  it  may  be  filled,  so  long  as  it  remains  negotiable  in  form. 
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ARTICLE  IV. 

PRESENTMENT   FOR  PAYMENT. 

8180.     Efftd  of  want  of  demand  on  principal  debtor. 

3130.  It  is  not  necessary  to  make  a  danand  of  payment  upon  the 
principal  debtor  in  a  negotiable  instrument  in  order  to  charge  him; 
but  if  the  instrument  is  by  its  terms  payable  at  a  specified  place, 
and  he  is  able  and  willing  to  pay  it  there  at  maturity,  such  ability 
and  willingness  are  equivalent  to  an  o£Fer  of  payment  upon  his  part. 

8131.     Presentment^  how  made. 

3131.  Presentment  of  a  negotiable  instrument  for  payment,  when 
necessary,  must  be  as  follows  as  nearly  as  by  reasonable  diligence 
it  is  practicable: 

1.  The  instrument  must  be  jM'esented  by  the  holder; 

2.  The  instrument  must  be  presented  to  the  principal  debtor, 

if  he  can  be  found  at  the  place  where  presentment  should 
be  made;  and  if  not,  then  it  must  be  presented  to  some 
other  person  having  charge  thereof,  or  employed  therein, 
if  one  can*  be  found  there; 

5.  An  instrument  which  specifies  a  place  for  its  payment,  must 

be  presented  there;  and  if  the  place  specified  includes 
more  than  one  house,  then  at  the  place  of  residence  or 
business  of  the  principal  debtor,  if  it  can  be  found  therein; 
4.  An  instrument  which  does  not  specify  a  place  for  its  pay- 
ment, must  be  presented  at  the  place  of  residence  or  bufid- 
ness  of  the  principal  debtor,  or  wherever  he  may  be  found, 
at  the  option  of  the  presenter;  and, 

6.  The  instrument  must  be  presented  upon  the  day  of  its  ma- 

turity, or,  if  it  be  payable  on  demand,  it  may  be  presented 
upon  any  day.  It  must  be  presented  within  reasonable 
hours;  and,  if  it  be  payable  at  a  banking  house,  within 
the  usual  banking  hours  of  the  vicinity,  but,  by  the  con- 
sent of  the  person  to  whom  it  should  be  presented,  it  may 
be  presented  at  any  hour  of  the  day; 
6.  If  the  principal  debtor  have  no  place  of  business,  or  if  his 
place  of  business  or  residence  cannot,  with  reasonable  dili- 
gence, be  ascertained  presentment  for  payment  is  excused. 
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8182.     Apparent  maturHy,  when. 

3132.  The  apparent  maturity  of  a  negotiable  isBtrnment,  payable 
at  a  particular  time,  is  the  day  on  which,  by  its  terms,  it  becomes 
due,  or  when  that  is  a  holiday,  the  next  business  day. 

8133.  Presumption  of  dishonor  of  a  bill  payable  after  sight 

3133.  A  bill  of  exchange,  payable  at  a  certain  time  after  sight, 
which  is  not  accepted  within  ten  days  after  its  date,  in  addition  to 
the  time  which  would  suffice  with  ordinary  diligence,  to  forward  it 
for  acceptance,  is  presumed  to  have  been  dishonored. 

8134.  Apparent  maturity  of  btii,  payable  at  sight, 

3134.  The  apparent  maturity  of  a  bill  of  exchange,  payable  at 
sight  or  on  demand,  is: 

1.  If  it  bears  interest,  one  year  after  its  date;  or, 

2.  If  it  does  not  bear  interest,  ten  days  after  its  date,  in  addi- 

tion to  the  time  which  would  suffice,  with  ordinary  dili- 
gence, to  forward  it  for  acceptance. 

8135.  Apparent  maturity  of  note. 

3135.  The  apparent  maturity  of  a  promissory  note,  payable  at 
sight  or  on  demand,  is: 

1.  If  it  bears  interest,  one  year  after  its  date;  or, 

2.  If  it  does  not  bear  interest,  six  months  after  date. 

8136.  Same. 

3136.  Where  a  promissory  note  is  payable  at  a  certain  time  after 
sight  or  demand,  such  time  is  to  be  added  to  the  periods  mentioned 
in  the  last  sectioa 

8137.  Surrender  of  instrument^  when  condition  of  payment, 

3137.  A  party  to  a  negotiable  instrument  may  require,  as  a  condi- 
tion concurrent  to  its  payment  by  him: 

1.  That  the  instrument  be  surrendered  to  him,  unless  it  is 

lost  or  destroyed,  or  the  holder  has  other  claims  upon  it; 
or, 

2.  If  the  holder  has  a  right  to  retain  the  instrument  and  does 

retain  it,  then  that  a  receipt  for  the  amount  paid,  or  an 
exoneration  of  the  party  paying,  be  written  thereon ;  or, 
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8.  If  the  instrament  is  lost  or  destroyed,  then  that  the  holder 
give  to  him  a  bond,  executed  by  himself  and  two  sufficient 
sureties,  to  indemnify  him  against  any  lawful  claim 
thereon. 

ABfTIGLE  V. 

DISHONOR  OP  NEGOTIABLE  INSTBUMENTS. 

8141.  Dishonor  J  what. 

3141.  A  negotiable  instrument  is  dishonored  when  it  is  either  not 
paid,  or  not  accepted,  according  to  its  tenor,  on  presentment  for  that 
purpose,  or  without  presentment  where  that  is  excused. 

8142.  Notice,  by  whom  given. 

3142.  Notice  of  the  dishonor  of  a  negotiable  instrument  may  be 
given : 

1.  By  a  holder  thereof;  or, 

2.  By  any  party  ,to  the  instrument  who  might  be  compelled  to 

pay  it  to  the  holder,  and  who  would,  upon  taking  it  up, 
have  a  right  to  re-imbursement  from  the  party  to  Whom 
the  notice  is  given. 

8 1 43.  Form  of  notice. 

3143.  A  notice  of  dishonor  may  be  given  in  any  form  which  de- 
scribes the  instrument  with  reasonable  certainty,  and  substantially 
informs  the  party  receiving  it  that  the  instrument  has  been  dishon- 
ored. 

8144.  Notice f  how  seried. 

3144.  A  notice  of  dishonor  may  be  given: 

L  By  delivering  it  to  the  party  to  be  charged,  personally,  at 
any  place;  or, 

2.  By  delivering  it  to  some  person  of  discretion  at  the  place 
of  residence  or  business  of  such  party,  apparently  acting 
for  him;  or, 

8.  By  properly  folding  the  notice,  directing  it  to  the  party  to 
be  charged,  at  his  place  of  residence,  according  to  the  best 
information  that  the  person  giving  the  notice  can  obtain, 
depositing  it  in  the  post  office  most  conveniently  accessible 
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from  the  place  where  the  presentment  was  made,  and  pay- 
ing the  postage  therego. 

8145.  Notice f  how  served  after  indorser^s  death. 

3145.  In  case  of  the  death  of  a  party  to  whom  notice  of  dishonor 
should  otherwise  be  given,  the  notice  must  be  given  to  one  of  his 
personal  representatives;  or,  if  there  are  none,  then  to  any  member 
of  his  family  who  resided  with  him  at  his  death;  or,  if  there  be  none, 
then  it  must  be  mailed  to  his  last  place  of  residence,  as  prescribed  by 
subdivision  3  of  the  last  .section. 

8146.  Notice  given  in  ignorance  of  death  y  valid, 

3146.  A  notice  of  dishonor  sent  to  a  party  after  his  death,  but  in 
ignorance  thereof,  and  in  good  faith,  is  valid. 

8147.  Notice,  when  to  be  given. 

3147.  Notice  of  dishonor,  when  given  by  the  holder  of  an  instru- 
ment or  his  agent,  otherwise  than  by  mail,  must  be  given  on  the  day 
of  dishonor,  or  on  the  next  business  day  thereafter. 

8148.  Notice  of  dishonor,  when  to  be  mailed. 

3148.  ^Vhen  notice  of  dishonor  is  given  by  mail,  it  must  be  depos- 
ited in  the  post  office  in  time  for  the  first  mail  which  closes  after 
noon  of  the  first  business  day  succeeding  the  dishonor,  and  which 
leaves  the  place  where  the  instrument  was  dishonored,  for  the  place 
to  which  the  notice  should  be  sent. 

8149.  Notice,  hmo  given  by  agent. 

3149.  When  the  holder  of  a  negotiable  instrument  at  the  time 
of  its  dishonor,  is  a  mere  agent  for  the  owner,  it  is  sufficient  for 
him  to  give  notice  to  his  principal  in  the  same  manner  as  to  an  In- 
dorser,  and  his  principal  may  give  notice  to  any  other  party  to  be 
charged,  as  if  he  were  himself  an  indorser.  And  if  an  agent  of  the 
owner  employs  a  sub-agent,  it  is  sufficient  for  each  successive  agent 
or  sub-agent  to  give  notice  in  like  manner  to  his  own  principal. 

8160.     Additional  time  for  notice  by  indorser. 

3150.  Every  party  to  a  negotiable  instrument,  receiving  notice  of 
the  dishonor,  has  the  like  time  thereafter  to  give  similar  notice  to 
prior  parties  as  the  original  holder  had  after  its  dishonor.    But  thin 
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additional  time  is  available  only  to  the  particular  party  entitled 
thereto. 

8151.     Effect  of  notice  of  dishonor. 

3151.  A  notice  of  the  dishonor  of  a  negotiable  instrument,  if  yalid 
in  favor  of  the  party  giving  it,  inures  to  the  benefit  of  all  other  par- 
ties thereto  whose  right  to  give  the  like  notice  has  not  then  been 
lost. 

ARTICLE  VL 

EXCUSE  OF  PRESENTMENT  AND  NOTICE, 

8155.  Notice  of  dislwnor,  when  excused, 

3155.  Notice  of  dishonor  is  excused: 

1.  When  the  party  by  whom  it  should  be  given  cannot,  with 
reasonable  diligence,  ascertain  either  the  place  of  resi- 
dence or  business  of  the  party  to  be  charged;  or, 

^.  When  there  is  no  post  office  communication  between  the 
town  of  the  party  by  whom  the  notice  should  be  given 
and  the  town  in  which  the  place  of  residence  or  business 
of  the  party  to  be  charged  is  situated;  or, 

3.  When  the  party  to  be  charged  is  the  same  person  who  dis- 

honors the  instrument;  or, 

4.  When  the  notice  is  waived  by  the  party  entitled  thereto. 

8156.  Presentment  and  notice,  when  excused. 

3156.  Presentment  and  notice  are  excused  as  to  any  party  to  a 
negotiable  instrument  who  informs  the  holder,  within  ten  days  before 
maturity,  that  it  will  be  dishonored. 

8157.  Same. 

3157.  If,  before  or  after  maturity  of  an  instrument,  an  indorser 

4 

has  received  full  security  for  the  amount  thereof,  or  the  maker  has 
assigned  all  his  estate  to  him  as  such  security,  presentment  and  no- 
tice to  him  are  excused. 

8158.  Delay,  when  excused, 

3158.  Delay  in  presentment,  or  in  giving  notice  of  dishonor,  is 
excused  when  caused  by  circumstances  which  the  i)arty  delaying 
could  not  have  avoided  by  the  exercise  of  reaso^iable  care  and  dili- 
genca 
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8159.  Waiver  of  presentment  and  notice. 

3159.  A  waiver  of  presentment  waives  notice  of  dishonor  also, 
unless  the  contrary  is  expressly  stipulated;  but  a  waiver  of  notice 
does  not  waive  presentment. 

8160.  Waiver  of  protest. 

3160.  A  waiver  of  protest  on  any  negotiable  instrument  other  than 
a  foreign  bill  of  exchange  waives  presentment  and  notice. 

ARTICLE  Vn. 

EXTINCTION  OF  NEGOTIABLE  INSTRUMENTS. 

8164.     Obligation  of  party,  when  extinguished, 

3164.  The  obligation  of  a  party  to  a  negotiable  instrument  is  ex- 
tinguished: 

1.  In  like  manner  with  that  of  parties  to  contracts  in  general; 

or, 

2.  By  payment  of  the  amount  due  upon  the  instrument,  at  or 

after  its  maturity,  in  good  faith  and  in  the  ordinary  course 
of  business,  to  any  person  having  actual  possession  thereof, 
and  entitled  by  its  terms  to  payment. 

CHAPTEB  n. 

BILLS  OF  EXCHANGE. 

AETICLE  I. 
FORM  AND  INTERPRETATION  OF  A  BILL. 

8171.  BUI  of  exchange,  what. 

3171.  A  bUl  of  exchange  is  an  instrument,  negotiable  in  form,  by 
which  one,  who  is  called  the  drawer,  requests  another,  called  the 
drawee,  to  pay  a  specified  sum  of  money. 

8172.  Drawee,  in  case  of  need. 

3172.  A  bill  of  exchange  may  give  the  name  of  any  person  in 
addition  to  the  drawee,  to  be  resorted  to  in  case  of  need. 
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8173.  BiU  in  parts  of  a  set, 

3173.  A  bill  of  exchange  may  be  drawn  in  any  number  of  parts, 
each  part  stating  the  existence  of  the  others,  and  all  forming  one  set 

8174.  When  must  be  in  a  set, 

3174.  An  agreement  to  draw  a  bill  of  exchange  binds  the  drawer 
to  execute  it  in  three  parts,  if  the  other  party  to  the  agreement  de- 
sires it. 

8175.  Presentment^  etc, ,  of  pay-t  of  set. 

3175.  Presentment,  acceptance,  or  payment,  of  a  single  part  in  a 
set  of  a  bill  of  exchange,  is  sufficient  for  the  whole. 

8176.  Bill  J  where  payable. 

3176.  A  bill  of  exchange  is  payable: 

1.  At  the  place  where,  by  its  terms,  it  is  made  payable;  or, 

2.  If  it  specify  no  place  of  payment,  then  at  the  place  to  which 

it  is  addressed;   or, 

3.  If  it  be  not  addressed  to  any  place,  then  at  the  place  of  resi- 

dence or  bu9inei*s  of  the  drawee,  or  wherever  he  may  be 
found.     If  the  drawee  has  no  place  of  business,  or  if  bis 
place  of  business  or  residence  [cannot]  with  reasonable 
diligence  be  ascertained,  presentment  for  payment  is  ex-  . 
cused,  and  the  bill  m'ay  be  protested  for  nonpayment. 

8177.  Rights  and  obligations  of  drawer. 

3177.  The  rights  and  obligations  of  the  drawer  of  a  bill  of  exchange 
are  the  same  as  those  of  the  first  indorser  of  any  other  negotiable 
instrument. 

ARTICLE  n. 

DAYS  OF  GRACE. 
8181.     Days  of  grace, 

3181.  Days  of  grace  are  not  allowed. 
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ARTICLE  m. 

PRESENTMENT  FOR  ACCEPTANCE. 

8185.  When  a  bill  may  he  presented. 

3185.  At  any  time  before  a  bill  of  exchange  is  payable,  the  holder 
may  present  it  to  the  drawee  for  acceptance,  and  if  acceptance  is 
refused,  the  bill  is  dishonored. 

8186.  Fresentnient  for  acceptance,  how  made. 

3186.  Presentment  for  acceptance  must  be  made  in  the  following 
manner,  as  nearly  as  by  reasonable  diligence  it  is  practicable: 

1.  The  bill  must  be  presented  by  the  holder  or  his  agent; 

2.  It  must  be  presented  on  a  business  day,  and  within  reason- 

able hours; 

3.  It  must  be  presented  to  the  drawee,  or,  if  he  be  absent  from 

his  place  of  residence  or  business,  to  some  person  having 
charge  thereof,  or  employed  therein;  and, 

4.  The  drawee  on  such  presentment  may  postpone  his  accept- 

ance or  refusal  until  the  next  day.  If  the  drawee  have 
DO  place  of  business,  or  if  his  place  of  business  or  residence 
cannot  with  reasonable  diligence  be  ascertained,  present- 
ment for  acceptance  is  excused,  and  the  bill  may  be  pro- 
tested for  non-acceptance. 

8187.  Presentment  to  joint  drawees, 

3187.  Presentment  for  acceptance  to  one  of  several  joint  drawees^ 
and  refusal  by  him,  dispenses  with  presentment  to  the  others. 

8 1 88.  When  presentment  to  be  made  to  drawee  in  case  of  need. 

3188.  A  bill  of  exchange  which  specifies  a  drawee  in  case  of  need, 
must  be  presented  to  him  for  acceptance  or  payment,  as  the  case 
may  be,  before  it  can  be  treated  as  dishonored. 

8189.  Presentment,  when  must  he  made, 

8189.  AYhen  a  bill  of  exchange  is  payable  at  a  specified  time  after 
sight,  the  drawer  and  indorsers  are  exonerated  if  it  is  not  presented 
for  acceptance  within  ten  days  after  the  time  which  would  suffice, 
with  ordinary  diligence,  to  forward  it  for  acceptance,  unless  present- 
ment is  excused. 
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AKTICLE   TV. 

ACCEPTANCE. 

8193.  Accq>tancej  how  made. 

3193.-  An  acceptance  of  a  bill  must  be  made  in  writing^  by  the 
drawee  or  by  an  acceptor  for  honor,  and  may  be  made  by  the  acceptor 
writing  his  name  across  the  face  of  the  bill  with  or  without  other 
words. 

8194.  Holder  entitled  to  acceptance  on  face  of  biU. 

3194.  The  holder  of  a  bill  of  exchange,  if  entitled  to  an  acceptance 
thereof,  may  treat  the  bill  as  dishonored  if  the  drawee  refuses  to 
write  across  its  face  an  unqualified  acceptance. 

8195.  Whxit  acceptance  sufficient  wiih  consent  of  holder. 

3195.  The  holder  of  a  bill  of  exchange  may,  without  prejudice  to 
his  rights  against  prior  parties,  receive  and  treat  as  a  sufficient  ac- 
ceptance: 

1.  An  acceptance  written  upon  any  part  of  the  bill,  or  upon 

.a  separate  paper; 

2.  An  acceptance  qualified  so  far  only  as  to  make  the  bill  pay- 

able at  a  particular  place  within  the  city  or  town  in  which, 
if  the  acceptance  was  unqualified,  it  would  be  payable;  or 
8.  A  refusal  by  the  drawee  to  return  the  bill  to  the  holder 
after  presentment,  in  which  case  the  bill  is  payable  im- 
mediately, without  regard  to  its  terms. 

8196.  Acc^tan4^  by  separate  instrument. 

3196.  The  acceptance  of  a  bill  of  exchange,  by  a  separate  instru- 
ment, binds  the  acceptor  to  one,  who,  upon  the  faith  thereof^  has  the 
bill  for  value  or  other  good  consideration. 

8197.  Promise  to  accept^  when  equivalent  to  acceptance. 

3197.  An  unconditional  promise,  in  writing,  to  accept  a  bill  of 
exchange,  is  a  sufficient  acceptance  thereof,  in  favor  of  every  person 
who  upon  the  faith  thereof  has  taken  the  bill  for  value  or  other  good 
consideratioiL 
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8198.  (hnceUaUon  of  acceptance. 

3198.  Hie  acceptor  of  a  bill  of  exchange  may  cancel  his  accept- 
ance at  any  time  before  delirering  the  bill  to  the  holder,  and  before 
the  holder  has,  with  the  consent  of  the  acceptor,  transferred  his 
title  to  another  person  who  has  given  value  for  it  upon  the  faith 
of  such  acceptance. 

8199.  What  acceptance  admits. 

3199.  The  acceptance  of  a  bill  of  exchange  admits  the  signature 
of  the  drawer,  but  does  not  admit  the  signature  of  any  indorser  to 
be  genuine. 

ARTICLE  V. 

ACCEPTANCE  OR  PAYMENT  FOR  HONOR. 

8203.  When  bill  may  be  accepted  or  paid  for  honor. 

3203.  On  the  dishonor  of  a  bill  of  exchange  by  the  drawee,  and, 
in  case  of  a  foreign  bill,  after  it  has  been  duly  protested,  it  may  be 
accepted  or  paid  by  any  person,  for  the  honor  of  any  party  thereto. 

8204.  Holder  of  bill  of  exchange  bound  to  accept  payment  for  honor. 

3204.  The  holder  of  a  bill  of  exchange  is  not  bound  to  allow  it  to 
be  accepted  for  honor,  but  is  bound  to  accept  payment  for  honor. 

8205.  Acceptance  for  honor y  how  mxxde. 

3205.  An  acceptor  or  payor  for  honor  must  write  a  memorandum 
upon  the  bill,  stating  therein  for  whose  honor  he  accepts  or  pays, 
and  must  give  notice  to  such  parties,  with  reasonable  diligence,  of 
the  fact  of  such  acceptance  or  payment.  Having  done  so,  he  is 
entitled  to  re-imbursement  from  such  parties,  and  from  all  parties 
prior  to  them. 

8206.  Haio  enforced. 

3206.  A  bill  of  exchange  which  has  been  accepted  for  honor  must 
be  presented  at  its  maturity  to  the  drawee  for  payment,  and  notice 
of  its  dishonor  by  him  must  be  given  to  the  acceptor  for  honor,  in  like 
manner  as  to  an  indorser;  after  which  the  acceptor  for  honor  must 
pay  the  bill. 

8207.  Notice  of  dishonor  not  excused  by  acceptance  for  honor. 

3207.  The  acceptance  of  a  bill  of  exchange  for  honor  does  not  ex- 
cuse the  holder  from  giving  notice  of  its  dishonor  by  the  drawee. 
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ARTICLE  VL 

PRESENTMENT   FOR  PAYMENT?. 

8211.  Presentment^  when  Mil  not  accepted,  where  made. 

3211.  If  a  bill  of  exchange  is  by  its  terms  payable  at  a  particular 
place,  and  is  not  accepted  on  presentment,  it  must  be  presented  at 
the  same  place  for  payment,  when  presentment  for  payment  is  nec- 
essary. 

8212.  Presentment  of  hill^  payable  at  a  particular  place. 

3212.  A  bill  of  exchange,  accepted  at  a  particular  place,  must  be 
presented  at  that  place  for  payment,  when  presentment  for  payment 
is  necessary,  and  need  not  be  ju'esented  elsewhere. 

8213.  Effect  of  delay  in  presentment,  in  certain  cases. 

3213.  If  a  bill  of  exchange,  payable  at  sight  or  on  demand,  without 
interest,  is  not  duly  presented  for  payment  within  ten  days  after 
the  time  in  which  it  could,  with  reasonable  diligence,  be  transmit- 
ted to  the  proper  place  for  such  presentment,  the  drawer  and  in- 
dorsers  are  exonerated,  unless  such  presentment  is  excused. 

8214.  Effect  in  other  cases. 

3214.  Mere  delay  in  presenting  a  bill  of  exchange  payable  with 
interest,  at  sight  or  on  demand,  does  not  exonerate  any  party 
thereto. 

ARTICLE  Vn. 

EXCUSE  OF  PRESENTMENT  AND  NOTICE. 

8218.  Presentment,  when  excused. 

3218.  The  presentment  of  a  bill  of  exchange  for  acceptance  is  ex- 
cused if  the  drawee  has  not  capacity  to  accept  it. 

8219.  Delay,  when  exaised. 

3219.  Delay  in  the  presentment  of  a  bill  of  exchange  for  accept- 
ance is  excused  when  caused  by  circumstances  over  which  the  hold- 
er has  no  control. 

8220.  Presentment  and  notice,  when  excused. 

3220.  Presentment  of  a  bill  of  exchange  for  acceptance  or  paj" 
menty  and  notice  of  its  dishonor,  are  excused  as  to  the  drawer,  if  b^ 
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forbids  the  drawee  to  accept,  or  the  acceptor  to  pay  the  bill;  or 
if,  at  the  time  of  the  drawing,  he  had  no  reason  to  believe  that  the 
drawee  would  accept  or  pay  the  same. 

ARTICLE  Vni. 

FOREIGN  BILLS. 

8224.  DefinUims. 

3224.  An  inland  bill  of  exchange  is  one  drawn  and  payable  within 
this  state.     All  others  are  foreign. 

8225.  Protest  necessary. 

3225.  Notice  of  the  dishonor  of  a  foreign  bill  of  exchange  can  be 
given  only  by  notice  of  its  protest. 

8226.  Protest,  by  ivhom  made. 

3226.  Protest  must  be  made  by  a  notary  public,  if  with  reason- 
able  diligence  one  can  be  obtained;  and  if  not,  then  by  any  repu- 
table person,  in  the  presence  of  two  witnesses. 

• 

8227.  Protest  J  how  made. 

3227.  Protest  must  be  made  by  an  instrument  in  writing,  giving 
a  literal  copy  of  the  bill  of  exchange,  with  all  that  is  written  there- 
on, or  annexing  the  original;  stating  the  presentment,  and  the 
manner  in  which  it  was  made;  the  presence  or  absence  of  the 
drawee  or  acceptor,  as  the  case  may  be;  the  refusal  to  accept  or 
to  pay,  or  the  inability  of  the  drawee  to  give  a  binding  acceptance; 
and  in  case  of  refusal,  the  reason  assigned,  if  any;  and,  finally,  pro- 
testing against  all  the  parties  to  be  charged. 

8228.  Protesty  where  made. 

3228.  A  protest  for  non-acceptance  must  be  made  in  the  city  or 
town  in  which  the  bill  is  presented  for  acceptance,  and  a  protest 
for  non-payment  in  the  city  or  town  in  which  it  is  presented  for 

payment. 

* 

8229.  Protest,  when  to  be  made. 

3220.  A  protest  must  be  noted  on  the  day  of  presentment,  or  on 
the  next  business  day;  but  it  may  be  written  out  at  any  time  there- 
after. 
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8230.  Protest,  when  excused. 

3230.  The  want  of  a  protest  of  a  foreign  bill  of  exchange,  or  de- 
lay in  making  the  same,  is  excused  in  like  c^es  with  the  want  or 
delay  of  presentment. 

8231.  Notice  ofprotestj  how  given. 

3231.  Notice  of  protest  must  be  given  in  the  same  manner  as  no- 
tice of  dishonor,  except  that  it  may  be  given  by  the  notary  who 
makes  the  protest. 

8232.  Waiver  of  protest. 

3232.  If  a  foreign  bill  of  exchange  on  its  face  waives  protest  no- 
tice of  dishonor  may  be  given  to  any  party  thereto,  in  like  manner 
as  of  an  inland  bill;  except  that  if  any  indorser  of  such  a  bill  ex- 
pressly requires  protest  to  be  made,  by  a  direction  written  on  the 
bill  at  or  before  his  indorsement,  protest  must  be  made,  and  notice 
thereof  given  to  him  and  all  subsequent  indorsers. 

8233.  Declaration  before  payment  for  honor. 

3233.  One  who  pays  a  foreign  bill  of  exchange  for  honor  must  de- 
clare, before  payment,  in  the  presence  of  a  person  authorized  to 
make  protest,  for  w^hose  honor  he  pays  the  same,  in  order  to  entitle 
him  to  re-imbursement. 

8234.  Damages  allowed  on  dishonor  of  foreign  MB. 

3234.  Damages  are  allowed  as  hereinafter  prescribed,  as  a  full 
compensation  for  interest  accrued  before  notice  of  dishonor,  re-ex- 
change, expenses,  and  all  other  damages,  in  favor  of  holders  for 
value  only,  upon  bills  of  exchange  drawn  or  negotiated  within  this 
state,  and  protested  for  non-acceptance  or  non-payment. 

8235.  Rate  of  damages. 

3235.  Damages  are  allowed  under  the  last  section  upon  bills 
drawn  upon  any  person : 

1.  If  drawn  upon  any  person  in  this  state,  two  dollars  upon 

each  one  hundred  dollars  of  the  principal  sum  specified 
in  the  bill; 

2.  If  drawn  upon  any  i)erson  out  of  this  state,  but  in  any  ot 

the  other  states  west  of  the  Rocky  Mountains,  five  dollars 
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upon  each  hundred  dollars  of  the  principal  sum  specified 

in  the  bill; 
8.  If  drawn  upon  any  person  in  any  of  the  United  States  east 

of  the  Bocky  Mountains,  ten  dollars  upon  each  hundred 

dollars  of  the  principal  sum  specified  in  the  bill; 
4.  If  drawn  upon  any  person  in  any  place  in  a  foreign  country, 

fifteen  dollars  upon  each  hundred  dollars  of  the  principal 

sum  specified  in  the  bill. 

8236.  Interest  on  account  of  protested  hiU. 

3236.  From  the  time  of  notice  of  dishonor  and  demand  of  pay- 
ment, lawful  interest  must  be  allowed  upon  the  aggregate  amount 
of  the  principal  sum  specified  in  the  bill,  and  the  damages  men- 
tioned in  the  preceding  section. 

8237.  Damages,  how  estimated. 

3237.  If  the  amount  of  the  protested  bill  of  exchange  is  expressed 
in  money  of  the  United  States,  damages  are  estimated  upon  such 
amount  without  regard  to  the  rate  of  exchange. 

8238.  8am£. 

3238.  If  the  amount  of  a  protested  bill  of  exchange  is  expressed 
in  foreign  money,  damages  are  estimated  upon  the  value  of  a  similar 
bill  at  the  time  of  protest,  in  the  place  nearest  to  the  place  where 
the  bill  was  negotiated,  and  where  such  bills  are  currently  sold. 


PBOMISSOBY  NOTES. 

8244.  Promissory  note,  whaL 

3244.  A  promissory  note  is  an  instrument,  negotiable  in  form, 
whereby  the  signer  promises  to  pay  a  specified  sum  of  money. 

8245.  Certain  instruments  promissory  notes. 

3246.  An  instrument  in  the  form  of  a  bill  of  exchange,  but  drawn 
upon  and  accepted  by  the  drawer  himself,  is  to  be  deemed  a  prom- 
issory note. 
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8246.  BUI  of  exchange,  when  converted  into  a  note. 

3246.  A  bill  of  exchange,  if  accepted  with  the  consent  of  the  own- 
er, by  a  person  other  than  the  drawee,  or  an  acceptor  for  honor,  be- 
comes in  effect  the  promissory  note  of  such  person,  and  all  prior 
parties  thereto  are  exonerated. 

8247.  Certain  sections  applicable  to  note. 

3247.  Chapter  I.  of  this  title,  and  sections  3181  and  3214  of  this 
Code,  apply  to  promissory  notes. 

8248.  Effect  of  delay  in  presentment, 

3248.  If  a  promissory  note,  payable  on  demand,  or  at  sight,  with- 
out interest,  is  not  duly  presented  for  payment  within  six  months 
from  its  date,  the  indorsers  thereof  ate  exonerated,  unless  such  pre- 
sentment is  e:(cused. 

CHAPTER  IV. 

CHECKS. 

8254.  Chech ^  what, 

3254.  A  check  is  a  bill  of  exchange  drawn  upon  a  bank  or  banker, 
or  a  person  described  as  such  upon  the  face  thereof,  and  payable  on 
demand  without  interest. 

8255.  Rides  applicabk  to  checks, 

3255.  A  check  is  subject  to  all  the  provisions  of  this  Code  con- 
cerning bills  of  exchange,  except  that: 

1.  The  drawer  and  indoraers  are  exonerated  by  delay  in  ?^' 

sentment,  only  to  the  extent  of  the  injury  which  they  suf- 
fer thereby; 

2.  An  indorsee,  after  its  apparent  maturity,  but  without  actual 

notice  of  its  dishonor,  acquires  a  title  equal  to  that  of  ^^ 
indorsee  before  such  period. 
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CHAPTER  V. 

BONDS,  BANK  NOTES,  AND  CERTIFICATES  OF  DEPOSIT. 

8261.     Bmik  note  negotiable  after  payment. 

3261.  A  bank  note  remains  negotiable  even  after  it  has  been  paid 
by  the  maker. 


OHAPTEB  n. 

TITLE  VL 
7021.     Collecting  agent. 

2021.  An  agent  employed  to  collect  a  negotiable  instmment  must 
collect  it  promptly,  and  take  all  measures  necessary  to  charge  the 
parties  thereto,  in  case  of  its  dishonor;  and  if  it  is  a  bill  of  exchange^ 
must  present  it  for  acceptance  with  reasonable  diligence. 


B.  POLITICAL  CODE. 


795.     Prima  facie  evidence  of  facts  stated. 

795.  The  protest  of  a  notary,  under  his  hand  and  official  seal,  of 
a  bill  of  exchange,  or  promissory  note,  for  non-acceptance,  or  non-pay- 
mient,  stating  the  presentment  for  acceptance  or  payment,  and  the 
non-acceptance  or  non-payment  thereof,  the  service  of  notice  on  any 
or  all  of  the  parties  to  such  bill  of  exchange  or  promissory  note,  and 
specifying  the  mode  of  giving  such  notice,  and  the  reputed  place  of 
residence  of  the  party  to  such  bill  of  exchange  or  promissory  note  and 
of  the  party  to  whom  the  same  was  given,  and  the  post  office  nearest 
thereto,  is  prima  facie  evidence  of  the  facts  contained  therein. 


1 
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C.  CODE  OP  CIVIL  PROCEDURE. 


10368.     Assignment  of  thing  in  action  not  to  prejudice  d^ense. 

368.  In  the  case  of  an  assignment  of  a  thing  in  action,  the  action 
by  the  asiugnee  is  without  prejudice  to  any  set-off,  or  other  defense 
existing  at  the  time  of,  or  before,  notice  of  the  assignment;  but  this 
section  does  not  apply  to  a  negotiable  promissory  note  or  bill  of  ex- 
change, transferred  in  good  faith,  and  upon  good  consideration,  be- 
fore maturity. 

10383.     Plaintiff  may  sue  in  one  action  the  different  parties  to  commeraal  jpa^ 
per, 

383.  Persons  severally  liable  upon  the  same  obligation  or  instni- 
ment,  including  the  parties  to  bills  of  exchange  and  promissory  notes 
and  sureties  on  the  same  or  separate  instruments,  may  all  or  any  of 
them  be  included  in  the  same  action,  at  the  option  of  the  plaintiff. 

11865.     Written  instrument  construed  as  understood  by  parties. 

1865.  A  written  notice,  as  well  as  every  other  writing,  is  to  be 
construed  according  to  the  ordinary  acceptation  of  its  terms.  Thus 
a  notice  to  the  drawers  or  indorsers  of  a  bill  of  exchange  or  prom- 
issory note,  that  it  has  been  protested  for  want  of  acceptance  or  pay- 
ment, must  be  held  to  import  that  the  same  has  been  duly  present- 
ed for  acceptance  or  payment  and  the  same  refused,  and  that  the 
holder  looks  for  payment  to  the  person  to  whom  the  notice  is  given. 
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I.  BRITISH    STATUTES. 


BILLS  OP  EXCHANGE  ACT,  1882. 


An  Act  to  Codify  the  Law  Belating  to  Bills  of  Exchange,  Chequea 

and  Promissory  Notes. 

[45  and  46  Vict  Ch.  61;  18th  August,  1882.] 

Be  it  enacted  by  the  queen's  most  excellent  majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritiial  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the'  authority  of 
the  same,  as  follows: 

PAST  I. 

PRELIMINARY. 

1.  This  act  may  be  cited  as  the  bills  of  exchange  act,  1882^ 

Interpretation  of  terms, 

2.  In  this  act,  unless  the  context  otherwise  requires — 

"Acceptance"  means  an  acceptance  completed  by  delivery  or 

notification. 
'^Action"  includes  counter-claims  and  set-off. 
'^Banker'*  includes  a  body  of  persons,  whether  incorporated  or 

not,  who  carry  on  the  business  of  banking, 
bankrupt"  includes  any  person  whose  estate  is  vested  in  a 

trustee  or  assignee,  under  the  law  for  the  time  being  in 

force  relating  to  bankruptcy. 
'Nearer"  means  the  person  in  possession  of  a  bill  or  note  which 

is  payable  to  bearer, 
^iir'  means  bill  of  exchange,  and  ^^note"  means  promissory 

note. 

BAND.C.P.— 172  (2737) 
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"Delivery"  means  transfer  of  possession,  actual  or  conatructive, 

from  one  person  to  another. 
"Holder"  means  the  payee  or  indorsee  of  a  bill  or  note,  who 

is  in  possession  of  it,  or  the  bearer  thereof. 
^^Indorsement"  means  an  indorsement  completed  by  delivery. 
"Issue"  means  the  first  delivery  of  a  bill  or  note,  complete  in 

form  to  a  person  who  takes  it  as  a  holder. 
*Terson"  includes  a  body  of  persons,  whether  incorporated  or 

not. 
*^alue"  means  valuable  consideration. 
^Written"  includes  printed,  and  "writing"  includes  print. 

PAKT  n. 

BILLS  OF  EXCHANGE. 

FORM  AND  INTBRPRETATION. 

BiU  of  exchange  defined. 

3.  (1)  A  bill  of  exchange  is  an  unconditional  order  in  writing,  ad- 
^dressed  by  one  person  to  another,  signed  by  the  person  giving  it,  re- 
quiring the  person  to  whom  it  is  addressed  to  pay  on  demand  or  at 
:a  fixed  or  determinable  future  time  a  sum  certain  in  money  to  or  to 
the  order  of  a  specified  person,  or  to  bearer. 

(2)  An  instrument  which  does  not  comply  with  these  conditions, 
or  which  orders  any  act  to  be  done  in  addition  to  the  payment  of 
money,  is  not  a  bill  of  exchange. 

(3)  An  order  to  pay  out  of  a  particular  fund  is  not  unconditional 
within  the  meaning  of  this  section;  but  an  unqualified  order  to 
pay,  coupled  with  (a)  an  indication  of  a  particular  fund  out  of  which 
the  drawee  is  to  re-imburse  himself  or  a  particular  account  to  he 
debited  with  the  amoimt,  or  (b)  a  statement  of  the  transaction  which 
gives  rise  to  the  bill,  is  unconditional. 

(4)  A  bill  is  not  invalid  by  reason — 

(a)  That  it  is  not  dated ; 

(b)  That  it  does  not  specify  the  value  given,  or  that  any  valne 

has  been  given  therefor; 

(c)  That  it  does  not  specify  the  place  where  it  is  drawn  or  the 

place  where  it  is  payable. 
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Inland  and  foreign  bills. 

4.  (1)  An  inland  bill  is  a  bill  which  is,  or  on  the  face  of  it  pur- 
ports to  be  (a)  both  drawn  and  payable  within  the  British  Islands, 
or  (b)  drawn  within  the  British  Islands,  upon  some  person  resident 
therein.     Any  other  bill  is  a  foreign  bill. 

For  the  purposes  of  this  act  "British  Islands"  mean  any  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  the  islands  of 
Man,  Guernsey,  Jersey,  Aldemey,  and  Sark,  and  the  islands  adja- 
cent to  any  of  them  being  part  of  the  dominions  of  her  majesty. 

(2)  Unless  the  contrary  appear  on  the  face  of  the  bill  the  holder 
may  treat  it  as  an  inland  bill. 

Effect  where  different  parties  to  hiU  are  the  same  person. 

5.  (1)  A  bill  may  be  drawn  payable  to,  or  to  the  order  of,  the 
drawer;  or  it  .may  be  drawn  payable  to,  or  to  the  order  of,  the 
drawee. 

(2)  Where  in  a  bill  drawer  and  drawee  are  the  same  i)erson,  or 
where  the  drawee  is  a  fictitious  person  or  a  person  not  having  ca- 
pacity to  contract,  the  holder  may  treat  the  instrument,  at  his  op- 
tion, either  as  a  bill  of  exchange  or  as  a  promissory  note. 

Address  to  drawee. 

6.  (1)  The  drawee  must  be  named  or  otherwise  indicated  in  a  bill 
with  reasonable  certainty. 

(2)  A  bill  may  be  addressed  to  two  or  more  drawees,  whether  they 
are  partners  or  not,  but  an  order  addressed  to  two  drawees  in  the 
alternative,  or  to  two  or  more  drawees  in  succession,  is  not  a  bill 
of  exchange. 

Certainty  required  as  to  payee. 

7.  (1)  Where  a  bill  is  not  payable  to  bearer,  the  payee  must  be 
named  or  otherwise  indicated  therein  with  reasonable  certainty. 

(2)  A  bill  may  be  made  payable  to  two  or  more  payees  jointly, 
or  it  may  be  made  payable  in  the  alternative  to  one  of  two,  or  one  or 
some  of  several  payees.  A  bill  may  also  be  made  payable  to  the 
holder  of  an  office  for  the  time  being. 

(3)  Where  the  payee  is  a  fictitious  or  non-existing  person,  the 
bill  may  be  treated  as  payable  to  bearer. 
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What  bSh  are  negoUcMe. 

8.  (1)  When  a  bill  contains  words  prohibiting  transfer,  or  indi- 
cating an  intention  that  it  shonld  not  be  transferable^  it  is  valid  ajs 
between  the  parties  thereto,  bnt  is  not  negotiable. 

(2)  A  negotiable  bill  may  be  payable  either  to  order  or  to  bearer. 

(3)  A  bill  is  payable  to  bearer  which  is  expressed  to  be  so  paya- 
ble, or  on  which  the  only  or  last  indorsement  is  an  indorsement 
in  blank. 

(4)  A  bill  is  payable  to  order  which  is  expressed  to  be  so  payable, 
or  which  is  expressed  to  be  payable  to  a  particular  person,  and  does 
not  contain  words  prohibiting  transfer  or  indicating  an  intention 
that  it  shonld  not  be  transferable. 

(5)  Where  a  bill,  either  originally  or  by  indorsement,  is  expressed 
to  be  payable  to  the  order  of  a  specified  person,  and  not  to  him  or 
his  order,  it  is  nevertheless  payable  to  him  or  his  order,  at  his  option. 

Sum  payable. 

9.  (1)  The  sum  payable  by  *a  bill  is  a  sum  certain  within  the  mean- 
ing of  this  act,  although  it  is  required  to  be  paid — 

(a)  With  interest. 

(b)  By  stated  installments. 

(c)  By  stated  installments,  with  a  provision  that  upon  defanlt 

in  payment  of  any  installment  the  whole  shall  become 
due. 

(d)  According  to  an  indicated  rate  of  exchange^  or  according 

to  a  rate  of  exchange  to  be  ascertained  as  directed  by  the 
bill. 

(2)  Where  the  sum  payable  is  expressed  in  words  and  also  in  fig- 
ures and  there  is  a  discrepancy  between  the  two,  the  sum  denoted 
by  the  words  is  the  amount  payable. 

(3)  Where  a  bill  is  expressed  to  be  payable  with  interest,  unless 
the  instrument  otherwise  provides,  interest  runs  from  the  date  of 
the  bill,  and  if  the  bill  is  undated  from  the  issue  thereof. 

Bill  payable  on  demand. 

10.  (1)  A  bill  is  payable  on  demand — 

(a)  Which  is  expressed  to  be  payable  on  demand,  or  at  sigbt. 

or  on  presentation;  or 

(b)  In  which  no  time  for  payment  is  expressed* 
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(2)  Where  a  bill  is  accepted  op  indorsed  when  it  is  overdue  it  shall, 
as  regards  the  acceptor  who  so  accepts,  or  any  indorser  who  so  in- 
dorses  it,  be  deemed  a  bill  payable  on  demand. 

Bill  paycMe  at  a  future  time. 

11.  A  bill  is  payable  at  a  determinable  future  time  within  the 
meaning  of  this  act,  which  is  expressed  to  be  payable — 

(1)  At  a  fixed  period  after  date  or  sight. 

(2)  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified  event 
which  is  certain  to  happen,  though  the  time  of  happening  may  be 
uncertain. 

An  instrument  expressed  to  be  payable  op  a  contingency  is  not  a 
bill,  and  the  happening  of  the  event  does  not  cure  the  defect. 

Omi8»ion  of  date  in  biU  payable  after  date. 

12.  Where  a  bill  expressed  to  be  payable  at  a  fixed  period  after 
date  is  issued  undated,  or  where  the  acceptance  of  a  bill  payable  at 
a  fixed  perio^  after  sight  is  undated,  any  holder  may  insert  therein 
the  true  date  of  issue  or  acceptance,  and  the  bill  shall  be  payable 
accordingly. 

Provided  that  (1)  where  the  holder  in  good  faith  and  by  mistake 
inserts  a  wrong  date,  and  (2)  in  every  case  where  a  wrong  date  is 
inserted,  if  the  bill  subsequently  comes  into  the  hands  of  a  holder 
in  due  course  the  bill  shall  not  be  avoided  thereby,  but  shall  operate 
and  be  payable  as  if  the  date  so  inserted  had  been  the  true  date. 

Ante-dating  and  post-dating. 

13.  (1)  Where  a  bill  or  an  acceptance  or  any  indorsement  on  a  bill 
is  dated,  the  date  shall,  unless  the  contrary  be  proved,  be  deemed  to 
be  the  true  date  of  the  drawing,  acceptance,  or  indorsement,  as  the 
case  may  be. 

(2)  A  bill  is  not  invalid  by  reason  only  that  it  is  ante-dated  or 
post-dated,  or  that  it  bears  date  on  a  Sunday. 

Computation  of  time  of  payment 

14.  Where  a  bill  is  not  payable  on  demand  the  day  on  which  it 
falls  due  is  determined  as  follows: 

(1)  Three  days,  called  days  of  grace,  are,  in  every  case  where  the 
bill  itself  does  not  otherwise  provide,  added  to  the  time  of  pay- 


2742  BRITISH  STATUTES. 

luent  as  fixed  by  the  bill,  and  the  bill  is  due  and  payable  on  the  last 
day  of  grace: 
Provided  that — 

(a)  When  the  last  day  of  grace  falls  on  Sunday,  Christmas  Day, 

Good  Friday,  or  a  day  appointed  by  royal  proclamation 
as  a  public  fast  or  thanksgiving  day,  the  bill  is,  except  m 
the  case  hereinafter  provided  for,  due  and  payable  on  the 
preceding  business  day; 

34  and  35  Vict,  c,  17. 

(b)  When  the  last  day  of  grace  is  a  bank  holiday  (other  than 

Christmas  Day  or  Good  Friday)  under  the  bank  holidayg 
act,  1871,  and  acts  amending  or  extending  it,  or  when 
the  last  day  of  grace  is  a  Sunday  and  the  second  day  of 
grace  is  a  bank  holiday,  the  bill  is  due  and  payable  on 
the  succeeding  business  day. 

(2)  Where  a  bill  is  payable  at  a  fixed  period  after  date,  after  sight, 
or  after  the  happening  of  a  specified  event,  the  time  of  payment  is  de- 
termined by  excluding  the  day  from  which  the  time  is  to  begin  to 
run  and  by  including  the  day  of  payment. 

(3)  Where  a  bill  is  payable  at  a  fixed  period  after  sight,  the  time 
begins  to  run  from  the  date  of  the  acceptance  if  the  bill  be  accepted, 
and  from  the  date  of  noting  or  protest  if  the  bill  be  noted  or  pro- 
tested for  non-acceptance,  or  for  non-delivery. 

(4)  The  term  'teonth"  in  a  bill  means  calendar  month. 

Case  of  need. 

15.  The  drawer  of  a  bill  and  any  indorser  may  insert  therein  the 
name  of  a  person  to  whom  the  holder  may  resort  in  case  of  need, 
that  is  to  say,  in  case  the  bill  is  dishonored  by  non-acceptance  or 
non-payment.  Such  person  is  called  the  referee  in  case  of  n^d. 
It  is  in  the  option  of  the  holder  to  resort  to  the  referee  in  case  of 
need,  or  not,  as  he  may  think  fit. 

Optional  stipidations  by  drawer  or  indorser. 

16.  The  drawer  of  a  bill,  and  any  indorser,  may  insert  therein  an 
express  stipulation — 

(1)  Negativing  or  limiting  his  own  liability  to  the  holder; 

(2)  Waiving  as  regards  himself  some  or  all  of  the  holder's  duties. 
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Definition  and  requidtea  of  acceptance. 

17.  (1)  The  acceptance  of  a  bill  is  the  signification  by  the  drawee 
of  his  assent  to  the  order  of  the  drawer. 

(2)  An  acceptance  is  invalid  unless  it  complies  with  the  following 
conditions,  namely: 

(a)  It  must  be  written  on  the  bill  and  be  signed  by  the  drawee. 

The  mere   signature  of  the  drawee  without  additional 
words  is  sufficient. 

(b)  It  must  not  express  that  the  drawee  will  perform  his  prom- 

ise by  any  other  means  than  the  payment  of  money. 

Time  for  acceptance^ 

18.  A  bill  may  be  accepted — 

(1)  Before  it  has  been  signed  by  the  drawer,  or  while  otherwise 
incomplete: 

(2)  When  it  is  overdue,  or  after  it  has-been  dishonored  by  a  pre- 
vious refusal  to  accept,  or  by  non-payment: 

(3)  When  a  bill  payable  after  sight  is  dishonored  by  non-accept- 
ance, and  the  drawee  subsequently  accepts  it,  the  holder,  in  the  ab- 
sence of  any  different  agreement,  is  entitled  to  have  the  bill  accepted 
as  of  the  date  of  first  presentment  to  the  drawee  for  acceptance. 

General  and  qualified  acceptances. 

19.  (1)  An  acceptance  is  either  (a)  general  or  (b)  qualified. 

(2)  A  general  acceptance  assents  without  qualification  to  the  or- 
der of  the  drawer.  A  qualified  acceptance  in  express  terms  varies 
the  effect  of  the  bill  as  drawn. 

In  particular  an  acceptance  is  qualified  which  is — 

(a)  Conditional,  that  is  to  say,  which  maizes  payment  by  the 

acceptor  dependent  on  the  fulfillment  of  a  condition  there- 
in stated: 

(b)  Partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of  the 

amount  for  which  the  bill  is  drawn : 

(c)  Local,  that  is  to  say,  an  acceptance  to  pay  only  at  a  particu- 

lar specified  place: 
An  acceptance  to  pay  at  a  particular  place  is  a  general  acceptance^, 
unless  it  expressly  states  that  the  bill  is  to  be  paid  there  only,  and 
not  elsewhere: 
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(d)  Qualified  as  to  time: 

(e)  The  acceptance  of  some  one  or  more  of  the  drawees,  but 

not  of  alL 

FnchocUe  instruments, 

20.  (1)  Where  a  simple  signature  on  a  blank  stamped  paper  is  de- 
livered by  the  signer  in  order  that  it  may  be  converted  into  a  bill, 
it  operates  as  a  prima  facie  authority  to  fill  it  up  as  a  complete  bill 
for  any  amount  the  stamp  will  cover,  using  the  signature  for  that 
of  the  drawer,  or  the  acceptor,  or  an  indorser;  and,  in  like  manner, 
when  a  bill  is  wanting  in  any  material  particular,  the  person  in  pos- 
session of  it  has  a  prima  facie  authority  to  fill  up  the  omission  in  anv 
way  he  thinks  fit. 

(2)  In  order  that  any  such  instrument  when  completed  may  be  en- 
forceable against  any  person  who  became  a  party  thereto  prior  to 
its  completion,  it  must  be  filled  up  within  a  reasonable  time,  and 
strictly  in  accordance  with  the  authority  given.  Reasonable  time 
for  this  purpose  is  a  question  of  fact 

Provided  that  if  any  such  instrument  after  completion  is  nego- 
tiated to  a  holder  in  due  course  it  shall  be  valid  and  effectual  for 
all  purposes  in  his  hands,  and  he  may  enforce  it  as  if  it  had  been 
filled  up  within  a  reasonable  time  and  strictly  in  accordance  with  the 
authority  given. 

Delivery. 

21.  (1)  Every  contract  on  a  bill,  whether  it  be  the  drawer's,  the 
acceptor's,  or  an  indorser's,  is  incomplete  and  revocable,  until  de- 
livery of  the  instrument  in  order  to  give  effect  thereto. 

Provided  that  where  an  acceptance  is  writtjBu  on  a  bill,  and  the 
drawee  gives  notice  to  or  according  to  the  directions  of  the  person 
entitled  to  the  bill  that  he  has  accepted  it,  the  acceptance  then  be- 
comes complete  and  irrevocable. 

(2)  As  between  immediate  parties,  and  as  regards  a  remote  party 
other  than  a  holder  in  due  course,  the  delivery — 

(a)  In  order  to  be  effectual  must  be  made  either  by  or  under  the 
authority  of  the  party  drawing,  accepting,  or  indorsing,  as 
the  case  may  be: 


k 
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(b)  May  be  shown  to  have  been  conditional  op  for  a  special  pur- 
pose only,  and  not  for  the  purpose  of  transferring  the 
property  in  the  bill. 
But  if  the  bill  be  in  the  hands  of  a  holder  in  due  course  a  valid 
delivery  of  the  bill  by  all  parties  prior  to  him  so  as  to  make  them 
liable  to  him  is  conclusively  presumed. 

(3)  Where  a  bill  is  no  longer  in  the  possession  of  a  party  who 
signed  it  as  drawer,  acceptor,  or  indorser,  a  valid  and  unconditional 
delivery  by  him  is  presumed  until  the  contrary  is  proved. 

CAPACITY  AND  AUTHORITY  OF  PARTIES. 

Capacity  of  parties. 

22.  (1)  Capacity  to  incur  liability  as  a  party  to  a  bill  is  co-extensive 
with  capacity  to  contract. 

Provided  that  nothing  in  this  section  shall  enable  a  corporation  to 
make  itself  liable  as  drawer,  acceptor,  or  indorser  of  a  bill  unless 
it  is  competent  to  it  so  to  do  under  the  law  for  the  time  being  in 
force  relating  to  corporations. 

(2)  Where  a  bill  is  drawn  or  indorsed  by  an  infant,  minor,  or  cor- 
poration having  no  capacity  or  power  to  incur  liability  on  a  bill, 
the  drawing  or  indorsement  entitles  the  holder  to  receive  payment 
of  the  bill,  and  to  enforce  it  against  any  other  party  thereto. 

Signature  essential  to  liability. 

23.  No  person  is  liable  as  drawer,  indorser,  or  acceptor  of  a  bill 
who  has  not  signed  it  as  such: 

Provided  that 

(1)  Where  a  person  signs  a  bill  in  a  trade  or  assumed  name,  he 
is  liable  thereon  as  if  he  had  signed  it  in  his  own  name: 

(2)  The  signature  of  the  name  of  a  firm  is  equivalent  to  the  signa- 
ture by  the  person  so  signing  of  the  names  of  all  persons  liable  as 
partners  in  that  firm. 

Forged  or  v/navihorised  signature, 

24.  Subject  to  the  provisions  of  this  act,  where  a  signature  on  a 
bill  is  forged  or  placed  thereon  without  the  authority  of  the  person 
whose  signature  it  purports  to  be,  the  forged  or  unauthorized  signa- 
ture is  wholly  inoperative,  and  no  right  to  retain  the  bill  or  to  give  a 
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discharge  theiefor  or  to  enforce  payment  thereof  against  any  party 
thereto  can  be  acquired  through  or  under  that  signature,  unless  the 
party  against  whom  it  is  sought  to  retain  or  enforce  payment  of  the 
bill  is  precluded  from  setting  up  the  forgery  or  want  of  authority. 

ProTided  that  nothing  in  this  section  shall  effect  the  ratification 
of  an  unauthorised  signature  not  amounting  to  a  forgery. 

Procuration  sig^natures, 

25.  A  signature  by  procuration  operates  as  notice  that  the  agent 
has  but  a  limited  authority  to  sign,  and  the  principal  is  only  bound 
by  such  signature  if  the  agent  in  so  signing  was  acting  within  the 
actual  limits  of  his  authority. 

Person  signing  as  a^ent  or  in  representaiive  capacity, 

26.  (1)  Where  a  person  signs  a  bill  as  drawer,  indorser,  or  ac- 
ceptor, and  adds  words  to  his  signature,  indicating  that  he  signs 
for  or  on  behalf  of  a  principal,  or  in  a  representative  character,  he 
is  not  personally  liable  thereon;  but  the  mere  addition  to  his  sig- 
nature of  words  describing  him  as  an  agent,  or  as  filling  a  repre- 
sentative character,  does  not  exempt  him  from  personal  liability. 

(2)  In  determining  whether  a  signature  on  a  bill  is  that  of  the 
principal  or  that  of  the  agent  by  whose  hand  it  is  written,  the  con- 
struction most  favorable  to  the  validity  of  the  instrument  shall  be 
adopted. 

THE  CONSIDERATION  FOR  A  BILL. 

Value  and  holder  for  value, 

27.  (1)  Valuable  consideration  for  a  bill  may  be  constituted  by,— 

(a)  Any  consideration  sufficient  to  support  a  simple  contract; 

(b)  An  antecedent  debt  or  liability.     Such  a  debt  or  liability 

is  deemed  valuable  consideration  whether  the  bill  is  paya- 
ble on  demand  or  at  a  future  time. 

(2)  Where  value  has  at  any  time  been  given  for  a  bill  the  holder 
is  deemed  to  be  a  holder  for  value  as  regards  the  acceptor  and  all 
parties  to  the  bill  who  became  parties  prior  to  such  time. 

(3)  Where  the  holder  of  a  bill  has  a  lien  on  it  arising  either  from  con- 
tact or  by  implication  of  law,  he  is  deemed  to  be  a  holder  for  value  to 
the  extent  of  the  sum  for  which  he  has  a  lien. 
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Accommodation  biU  or  party. 

28.  (1)  An  accommodation  party  to  a  bill  is  a  person  who  has 
signed  a  bill  as  drawer,  acceptor,  or  indorser  without  receiving 
value  therefor,  and  for  the  purpose  of  lending  his  name  to  some  other 
person.     , 

(2)  An  accommodation  party  is  liable  on  the  bill  to  a  holder  for 
value;  and  it  is  immaterial  whether,  when  such  holder  took  the  bill, 
he  knew  such  party  to  be  an  accommodation  party  or  not. 

Holder  in  due  course. 

29.  (1)  A  holder  in  due  course  is  a  holder  who  has  taken  a  bill, 
complete  and  regular  on  the  face  of  it,  under  the  following  condi- 
tions; namely, 

(a)  That  he  became  the  holder  of  it  before  it  was  overdue,  and 

without  notice  that  it  had  been  previously  dishonored,  if 
such  was  the  fact: 

(b)  That  he  took  the  bill  in  good  faith  and  for  value,  and  that 

at  the  time  the  bill  was  negotiated  to  him  he  had  no  notice 
of  any  defect  in  the  title  of  the  person  who  n^otiated  it 

(2)  In  particular  the  title  of  a  person  who  negotiates  a  bill  is  de- 
fective within  the  meaning  of  this  act  when  he  obtained  the  bill,  or 
the  acceptance  thereof,  by  fraud,  duress,  or  force  and  fear,  or  other 
unlawful  means,  or  for  an  illegal  consideration,  or  when  he  negotiates 
it  in  breach  of  faith,  or  under  such  circumstances  as  amount  to  a  fraud. 

j(3)  A  holder  (whether  for  value  or  not),  who  derives  his  title  to  a  bill 
through  a  holder  in  due  course,  and  who  is  not  himself  a  party  to  any 
fraud  or  illegality  affecting  it,  has  all  the  rights  of  that  holder  in  due 
course  as  regards  the  acceptor  and  all  parties  to  the  bill  prior  to  that 
holder. 

Presumption  of  value  and  good  faith. 

30.  (1)  Every  party  whose  signature  appears  on  a  bill  is  prima  facie 
deemed  to  have  become  a  party  thereto  for  value. 

(2)  Every  holder  of  a  bill  is  prima  facie  deemed  to  be  a  holder  in  due 
course;  but  if  in  an  action  on  a  bill  it  is  admitted  or  proved  that  the 
acceptance,  issue,  or  subsequent  negotiation  of  the  bill  is  affected 
with  fraud,  duress,  or  force  and  fear,  or  illegality,  the  burden  of  proof 
is  shifted,  unless  and  until  the  holder  proves  that,  subsequent  to  the 
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alleged  fraud  or  illegality,  value  has  in  good  faith  been  given  for  the 
bilL 

NEGOTIATION  OP  BILLS. 

Neglected  of  biR. 

31.  (1)  A  bill  is  negotiated  when  it  is  transferred  from  one  person 
to  another  in  such  a  manner  as  to  constitute  the  transferee  the  holder 
of  the  bill. 

(2)  A  bill  payable  to  bearer  is  negotiable  by  delivery. 

(3)  A  bill  payable  to  order  is  negotiated  by  the  indorsement  of  the 
holder  completed  by  delivery. 

(4)  Where  the  holder  of  a  bill  payable  to  his  order  transfers  it  for 
value  without  indorsing  it,  the  transfer  gives  the  transferee  such  title 
as  the  transferor  had  in  the  bill,  and  the  transferee  in  addition  ac- 
quires the  right  to  have  the  indorsement*of  the  transferor. 

(5)  Where  any  person  is  under  obligation  to  indorse  a  bill  in  a  rep- 
resentative capacity,  he  may  indorse  the  bill  in  such  terms  as  to  nega- 
tive personal  liability. 

Requisites  of  a  valid  indorsement. 

32.  An  indorsement  in  oi'der  to  operate  as  a  negotiation  must  com- 
ply with  the  following  conditions,  namely, — 

(1)  It  must  be  written  on  the  bill  itself  and  be  signed  by  the  in- 
dorser.  The  simjde  signature  of  the  indorser  on  the  bill,  without  ad- 
ditional words,  is  sufficient. 

An  indorsement  written  on  an  allonge,  or  on  a  **copy"  of  a  bill 
issued  or  negotiated  in  a  country  where  ^^copies"  are  recognised,  is 
deemed  to  be  written  on  the  bill  itself. 

(2)  It  must  be  an  indorsement  of  the  entire  bill.  A  partial  indorse- 
ment, that  is  to  say,  an  indorsement  which  purports  to  transfer  to  the 
indorsee  a  part  only  of  the  amount  payable,  or  which  purports  to 
transfer  the  bill  to  two  or  more  indorsees  severally  does  not  operate 
as  a  negotiation  of  the  bill. 

(3)  Where  a  bill  is  payable  to  the  order  of  two  or  more  payees  or 
indorsees  who  are  not  partners  all  must  indorse,  unless  the  one  in- 
dorsing has  authority  to  indorse  for  the  others. 

(4)  Where,  in  a  bill  payable  to  order,  the  payee  or  indorsee  is 
wrongly  designated,  or  his  name  is  mis-spelt,  he  may  indorse  the  bill 
as  therein  described,  adding,  if  he  think  fit,  his  proper  signature. 
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(5)  Where  there  are  two  or  more  indorsements  on  a  bill,  each  in- 
dorsement is  deemed  to  have  been  made  in  the  order  in  which  it  ap- 
pears on  the  bill,  until  the  contrary  is  proved. 

(6)  An  indorsement  may  be  made  in  blank  or  special*  It  may  also 
contain  terms  making  it  restrictive. 

Conditional  indorsemenL 

33.  Where  a  bill  purports  to  be  indorsed  conditionally  the  condi- 
tion may  be  disregarded  by  the  payer,  and  payment  to  the  indorsee  is 
valid  whether  the  condition  has  been  fulfilled  or  not. 

IndcrBement  in  blank  and  special  indorsement 

34.  (1)  An  indorsement  in  blank  specifies  no  indorsee,  and  a  bill  so 
indorsed  becomes  payable  to  bearer. 

(2)  A  special  indorsement  specifies  the  person  to  whom,  or  to  whose 
order,  the  bill  is  to  be  payable. 

(3)  The  provisions  of  this  act  relating  to  a  payee  apply  with  the  nec- 
essary modifications  to  an  indorsee  under  a  special  indorsement. 

(4)  When  a  bill  has  been  indorsed  in  blank,  any  holder  may  con- 
vert the  blank  indorsement  into  a  special  indorsement  by  writing 
above  the  indorser's  signature  a  direction  to  pay  the  bill  to  or  to  the 
order  of  himself  or  some  other  person. 

Restrictive  indorsement. 

35.  (1)  An  indorsement  is  restrictive  which  prohibits  the  further 
negotiation  of  the  bill  or  which  expresses  that  it  is  a  mere  authority 
to  deal  with  the  bill  as  thereby  directed  and  not  a  transfer  of  the 
ownership  thereof,  as,  for  example,  if  a  bill  be  indorsed  "Pay  D.  only," 
or  *Tay  D.  for  the  account  of  H.,"  or  "Pay  D.  or  order  for  collection." 

(2)  A  restrictive  indorsement  gives  the  indorsee  the  right  to  receive 
payment  of  the  bill  and  to  sue  any  party  thereto  that  his  indorser 
could  have  sued,  but  gives  him  no  power  to  transfer  his  rights  as  in- 
dorsee unless  it  expressly  authorises  him  to  do  so. 

(3)  Where  a  restrictive  indorsement  authorises  further  transfer,  all 
subsequent  indorsees  take  the  bill  with  the  same  rights  and  subject 
to  the  same  liabilities  as  the  first  indorsee  under  the  restrictive  in- 
dors^nent. 
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Negotiation  of  overdue  or  dishonored  bill, 

36.  (1)  Where  a  bill  is  negotiable  in  its  origin  it  continues  to  be 
negotiable  until  it  has  been  (a)  restrictively  indorsed  or  (b)  discharged 
by  payment  or  otherwise. 

(2)  Where  an  overdue  bill  is  negotiated,  it  can  only  be  negotiated 
subject  to  any  defect  of  title  affecting  it  at  its  maturity,  and  thence- 
forward no  person  who  takes  it  can  acquire  or  give  a  better  title  than 
that  which  the  person  from  whom  he  took  it  had. 

(3)  A  bill  payable  on  demand  is  deemed  to  be  overdue  within  the 
meaning  and  for  the  purposes,  of  this  section,  when  it  appears  on  the 
face  of  it  to  have  been  in  circulation  for  an  unreasonable  length  of 
time.  What  is  an  unreasonable  length  of  time  for  this  purpose  is  a 
question  of  fact. 

(4)  Except  where  an  indorsement  bears  date  after  the  maturity  of 
the  bill,  every  negotiation  is  prima  facie  deemed  to  have  been  effected 
before  the  bill  was  overdue. 

(5)  Where  a  bill  which  is  not  overdue  has  been  dishonored  any  per- 
son who  takes  it  with  notice  of  the  dishonor  takes  it  subject  to  any  de- 
fect of  title  attaching  thereto  at  the  time  of  dishonor,  but  nothing  in 
this  sub-section  shall  affect  the  rights  of  a  holder  in  due  course. 

Negotiation  of  bill  to  party  already  liable  thereon, 

37.  Where  a  bill  is  negotiated  back  to  the  drawer,  or  to  a  prior  in- 
dorser  or  to  the  acceptor,  such  party  may,  subject  to  the  provisions 
of  this  act,  re-issue  and  further  negotiate  the  bill,  but  he  is  not  entitled 
to  enforce  payment  of  the  bill  against  any  intervening  party  to  whom 
he  was  previously  liable. 

Rights  of  the  holder, 

38.  The  rights  and  powers  of  the  holder  of  a  bill  are  as  follows: 

(1)  He  may  sue  on  the  bill  in  his  own  name. 

(2)  Where  he  is  a  holder  in  due  course,  he  holds  the  bill  free  from 
any  defect  of  title  of  prior  parties,  as  well  as  from  mere  personal  de- 
fences available  to  prior  parties  among  themselves,  and  may  enforce 
payment  against  all  parties  liable  on  the  bill: 

(3)  AVhere  his  title  is  defective  (a)  if  he  negotiates  the  bill  to  a 
holder  in  due  course,  that  holder  obtains  a  good  and  complete  title  to 
the  bill,  and  (b)  if  he  obtains  payment  of  the  bill  the  person  who  pays 
him  in  due  course  gets  a  valid  discharge  for  the  bilL 
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GENERAL  DUTIES  OF  THE  HOLDER. 

WJien  presentment  for  acceptance  is  necessary, 

39.  (1)  Where  a  bill  is  payable  after  sight,  presentment  for  accept- 
ance is  necessarr  in  order  to  fix  the  maturity  of  the  instrument. 

(2)  Where  a  bill  expressly  stipulates  that  it  shall  be  presented  for 
acceptance,  or  where  a  bill  is  drawn  payable  elsewhere  than  at  the 
residence  or  place  of  business  of  the  drawee,  it  must  be  presented  for 
acceptance  before  it  can  be  presented  for  payment. 

(3)  In  no  other  case  is  presentment  for  acceptance  necessary  in  or- 
der to  render  liable  any  party  to  the  bill. 

(4)  Where  the  holder  of  a  bill,  drawn  payable  elsewhere  than  at  the 
place  of  business  or  residence  of  the  drawee,  has  not  time,  with  the 
exercise  of  reasonable  diligence,  to  present  the  bill  for  acceptance  be- 
fore presenting  it  for  payment  on  the  day  that  it  falls  due,  the  delay 
caused  by  presenting  the  bill  for  acceptance  before  presenting  it  for 
payment  is  excused,  and  does  not  discharge  the  drawer  and  indorsers. 

Time  for  presenting  bUl  payable  after  sight, 

40.  (1)  Subject  to  the  provisions  of  this  act,  when  a  bill  payable 
after  sight  is  negotiated,  the  holder  must  either  present  it  for  accept- 
ance or  n^otiate  it  within  a  reasonable  time. 

(2)  If  he  do  not  do  so,  the  drawer  and  all  the  indorsers  prior  to  that 
holder  are  discharged. 

(3)  In  determining  what  is  a  reasonable  time  within  the  meaning 
of  this  section,  regard  shall  be  had  to  the  nature  of  the  bill,  the 
usage  of  trade  with  respect  to  similar  bills,  and  the  facts  of  the 
particular  case. 

Rules  as  to  preseiitment  for  ojCAxptancej  and  excuses  for  non-presentment. 

41.  (1)  A  bill  is  duly  presented  for  acceptance  which  is  presented 
in  accordance  with  the  following  rules: 

(a)  The  presentment  must  be  made  by  or  on  behalf  of  the 

holder  to  the  drawee  or  to  some  person  authorised  to  ac- 
cept or  refuse  acceptance  on  his  behalf  at  a  reasonable 
hour  on  a  business  day  and  before  the  bill  is  overdue: 

(b)  Where  a  bill  is  addressed  to  two  or  more  drawees,  who 

are  not  partners,  presentment  must  be  made  to  them  all. 
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unless  one  has  authority  to  accept  for  all,  then  present- 
ment may  be  made  to  him  only: 

(c)  Where  the  drawee  is  dead  presentment  may  be  made  to  his 

personal  representative: 

(d)  Where  the  drawee  is  bankrupt  presentment  may  be  made 

to  him  or  his  trustee: 

(e)  Where  authorized  by  agreement  or  usage,  a  presentment 

through  the  post  office  is  sufficient. 

(2)  Presentment  in  accordance  with  these  rules  is  excused,  and  a 
bill  may  be  treated  as  dishonored  by  non-acceptance — 

(a)  Where  the  drawee  is  dead  or  bankrupt,  or  is  a  fictitious 

person  or  a  person  not  having  capacity  to  contract  by  bill : 

(b)  Where,  after  the  exercise  of  reasonable  diligence,  such  pre- 

sentment cannot  be  effected: 

(c)  Where,  although  the  presentment  has  been  irregular,  ac- 

ceptance has  been  refused  on  some  other  ground. 

(3)  The  fact  that  the  holder  has  reason  to  believe  that  the  bill,  on 
presentment,  will  be  dishonored  does  not  excuse  presentment. 

Non-acceptance. 

42.  (1)  When  a  bill  is  duly  presented  for  acceptance  and  is  not 
accepted  within  the  customary  time,  the  person  presenting  it  must 
treat  it  as  dishonored  by  non-acceptance.  If  he  do  not,  the  holder 
shall  lose  his  right  of  recourse  against  the  drawer  and  endorsers. 

Diahonorfor  non-acceptance  and  its  consequences. 

43.  (1)  A  bill  is  dishonored  by  non-acceptance — 

(a)  When  it  is  duly  presented  for  acceptance,  and  such  an  ac- 

ceptance as  is  prescribed  by  this  act  is  refused  or  cannot 
be  obtained;  or 

(b)  When  presentment  for  acceptance  is  excused  and  the  bill 

is  not  accepted. 
(2)  Subject  to  the  -provisions  of  this  act,  when  a  bill  is  dishonored 
by  non-acceptance,  an  immediate  right  of  recourse  against  the  drawer 
and  indorsers  accrues  to  the  holder,  and  no  presentment  for  pay- 
ment is  necessary. 
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Duties  (18  to  qiialijied  acceptances, 

44.  (1)  The  holder  of  a  bill  may  refuse  to  take  a  qualified  accept- 
ance, and  if  he  does  not  obtain  an  unqualified  acceptance  noiay  treat 
the  bill  as  dishonored  by  non-acceptance. 

(2)  Where  a  qualified  acceptance  is  taken,  and  the  drawer  or  an 
indorser  has  not  expressly  or  impliedly  authorised  the  holder  to  take 
a  qualified  acceptance,  or  does  not  subsequently  assent  thereto,  such 
drawer  or  indorser  is  discharged  from  his  liability  on  the  bill. 

The  provisions  of  this  sub-section  do  not  apply  to  a  partial  ac- 
ceptance, whereof  due  notice  has  been  given.  Where  a  foreign  bill 
has  been  accepted  as  to  part,  it  must  be  prqtested  as  to  the  balance. 

(3)  When  the  drawer  or  indorser  of  a  bill  receives  notice  of  a 
qualified  acceptance,  and  does  not  within  a  reasonable  time  ex- 
press his  dissent  to  the  holder  he  shall  be  deemed  to  have  assented 
thereto. 

Rules  as  to  presentment  for  payment, 

45.  Subject  to  the  provisions  of  this  act  a  bill  must  be  duly  pre- 
sented for  payment.  If  it  be  not  so  presented  the  drawer  and  indors- 
ers  shall  be  discharged. 

A  bill  is  duly  presented  for  payment  which  is  presented  in  ac- 
cordance with  the  following  rules: — 

(1)  Where  the  bill  is  not  payable  on  demand,  presentment  must  be 
made  on  the  day  it  falls  due. 

(2)  Where  the  bill  is  payable  on  demand,  then,  subject  to  the  pro- 
visions of  this  act,  presentment  must  be  made  within  a  reasonable 
time  after  its  issue  in  order  to  render  the  drawer  liable,  and  within 
a  reasonable  time  after  its  indorsement,  in  order  to  render  the  in- 
dorser liable. 

In  determining  what  is  a  reasonable  time,  regard  shall  be  had  to 
the  nature  of  the  bill,  the  usage  of  trade  with  regard  to  similar  bills, . 
and  the  facts  of  the  particular  case. 

(3)  Presentment  must  be  made  by  the  holder  or  by  some  person 
authorised  to  receive  payment  on  his  behalf  at  a  reasonable  hour 
on  a  business  day,  at  the  proper  place  as  hereinafter  defined,  either 
to  the  person  designated  by  the  bill  as  payer,  or  to  some  person  au- 
thorised to  pay  or  refuse  payment  on  his  behalf  if  with  the  exercise 
of  reasonable  diligence  such  person  can  there  be  found. 

RAND.C.P.— 173 
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(4)  A  bill  is  presented  at  the  proper  place: — 

(a)  Where  a  place  of  payment  is  specified  in  the  bill  and  the 

bill  is  there  presented. 

(b)  Where  no  place  of  payment  is  specified,  but  the  address  of 

the  drawee  or  acceptor  is  given  in  the  bill,  and  the  bill  is 
there  presented. 

(c)  Where  no  place  of  payment  is  specified  and  no  address 

given,  and  the  bill  is  presented  at  the  drawee's  or  ac- 
ceptor's place  of  business  if  known,  and  if  not,  at  his  or- 
dinary residence  if  known. 

(d)  In  any  other  case  if  presented  to  the  drawee  or  acceptor 

wherever  he  can  be  found,  or  if  presented  at  his  last 
known  place  of  business  or  residence. 

(5)  Where  a  bill  is  presented  at  the  proper  place,  and  after  the  ex- 
ercise of  reasonable  diligence  no  person  authorised  to  pay  or  refuse 
payment  can  be  found  there,  no  further  presentment  to  the  drawee 
or  acceptor  is  required. 

(6)  Where  a  bill  is  drawn  upon,  or  accepted  by  two  or  more  persons 
who  are  not  partners,  and  no  place  of  payment  is  specified,  present- 
ment must  be  made  to  them  all. 

(7)  Where  the  drawee  or  acceptor  of  a  bill  is  dead,  and  no  place 
of  payment  is  specified,  presentment  must  be  made  to  a  personal 
representative,  if  such  there  be,  and  with  the  exercise  of  reasonable 
diligence  can  be  found. 

(8)  Where  authorised  by  agreement  or  usage  a  presentment 
through  the  post  office  is  sufficient. 

Excuses  for  delay  or  non-preaentinent  for  payment 

46.  (1)  Delay  in  making  presentment  for  payment  is  excused  when 
'the  delay  is  caused  by  circumstances  beyond  the  control  of  the  hold- 
er, and  not  imputable  to  his  default,  misconduct,  or  negligence. 
When  the  cause  of  delay  ceases  to  operate  presentment  must  be  made- 
with  reasonable  diligence. 

(2)  Presentment  for  payment  is  dispensed  with, — 

(a)  Where,  after  the  exercise  of  reasonable  diligence  present- 
ment, as  required  by  this  act,  cannot  be  effected. 

The  fact  that  the  holder  has  reason  to  believe  that  the  bill  will,  on 
presentment,  be  dislionored,  does  not  dispense  with  the  necessity  for 
presentment. 
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(b)  Where  the  drawee  is  a  fictitious  person. 

(c)  Aa  regards  the  drawer  where  the  drawee  or  acceptor  is  not 

bound,  as  between  himself  and  the  drawer,  to  accept  or 
pay  the  bill,  and  the  drawer  has  no  reason  to  believe  that 
the  bill  would  be  paid  if  presented. 

(d)  As  regards  an  indorser,  where  the  bill  was  accepted  or  made 

for  the  accommodation  of  that  indorser,  and  he  has  no  rea- 
son to  expect  that  the  bill  would  be  paid  if  presented, 

(e)  By  waiver  of  presentment,  express  or  implied. 

Dishonor  by  non-payment 

47.  (1)  A  bill  is  dishonored  by  non-payment  (a)  when  it  is  duly  pre- 
sented for  payment  and  payment  is  refused  or  cannot  be  obtained,  or 
(h)  when  presentment  is  excused  and  the  bill  is  overdue  and  unpaid. 

(2)  Subject  to  the  proviaons  of  this  act,  when  a  bill  is  dishonored 
by  non-payment,  an  immediate  right  of  recourse  against  the  drawer 
and  indorsers  accrues  to  the  holder. 

Notice  of  dishonor  and  effect  of  non-notice, 

48.  Subject  to  the  provisions  of  this  act  when  a  bill  has  been  dis- 
honored by  non-acceptance  or  by  non-payment,  notice  of  dishonor  must 
be  given  to  the  drawer  and  each  indorser,  and  any  drawer  or  indorser 
to  whom  such  notice  is  not  given  is  discharged; 

Provided  that — 

(1)  Where  a  bill  is  dishonored  by  non-acceptance,  and  notice  of  dis- 
honor is  not  given,  the  rights  of  a  holder  in  due  course  subsequent  to 
the  omission,  shall  not  he  prejudiced  by  the  omission. 

(2)  Where  a  bill  is  dishonored  by  non-acceptance,  and  due  notice  of 
dishonor  is  given,  it  shall  not  be  necessary  to  give  notice  of  a  subse- 
quent dishonor  by  non-payment  unless  the  bill  shall  in  the  meantime 
have  been  accepted. 

Rules  as  to  notice  of  dishonor. 

49.  Notice  of  dishonor  in  order  to  be  valid  and  effectual  must  be 
given  in  accordance  with  the  following  rules: — 

(1)  The  notice  must  be  given  by  or  on  behalf  of  the  holder,  or  by 
or  on  behalf  of  an  indorser  who,  at  the  time  of  giving  it;  is  himself 
liable  on  the  bill. 
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(2)  Notice  of  dishonor  may  be  given  by  an  agent  either  in  his  own 
name^  or  in  the  name  of  any  party  entitled  to  give  notice  whether  that 
party  be  his  principal  or  not 

(3)  Where  the  notice  is  given  by  or  on  behalf  of  the  holder,  it  enures 
for  the  benefit  of  all  subsequent  holders  and  all  prior  indorsers  who 
have  a  right  of  recourse  against  the  party  to  whom  it  is  given. 

(4)  Where  notice  is  given  by  or  on  behalf  of  an  indorser  entitled 
to  give  notice  as  hereinbefore  provided,  it  enures  for  the  benefit  of 
the  holder  and  all  indorsers  subsequent  to  the  party  to  whom  notice 
is  given. 

(5)  The  notice  may  be  given  in  writing  or  by  personal  communica- 
tion, and  may  be  given  in  any  terms  which  suflSciently  identify  the 
bill,  and  intimate  that  the  bill  has  been  dishonored  by  non-acceptance 
or  non-payment. 

(6)  The  return  of  a  dishonored  bill  to  the  drawer  or  an  indorser  is, 
in  point  of  form,  deemed  a  sufficient  notice  of  dishonor. 

(7)  A  written  notice  need  not  be  signed,  and  an  insufficient  written 
notice  may  be  supplemented  and  validated  by  verbal  communication. 
A  misdescription  of  the  bill  shall  not  vitiate  the  notice  unless  the 
party  to  whom  the  notice  is  given  is  in  fact  misled  thereby. 

(8)  Where  notice  of  dishonor  is  required  to  be  given  to  any  person 
it  may  be  given  either  to  the  party  himself,  or  to  his  agent  in  that 
behalf. 

(9)  Where  the  drawer  or  indorser  is  dead,  and  the  party  giving  no- 
tice knows  it,  the  notice  must  be  given  to  a  personal  representative  if 
such  there  be,  and  with  the  exercise  of  reasonable  diligence  he  can  b<^ 
found. 

(10)  Where  the  drawer  or  indorser  is  bankrupt,  notice  may  be  given 
either  to  the  party  himself  or  to  the  trustee. 

(11)  Where  there  are  two  or  more  drawers  or  indorsers  who  are 
not  partners,  notice  must  be  given  to  each  of  them,  unless  one  of 
them  has  authority  to  receive  such  notice  for  the  others. 

(12)  The  notice  may  be  given  as  soon  as  the  bill  is  dishonored  and 
must  be  given  within  a  reasonable  time  thereafter. 

In  the  absence  of  special  circumstances  notice  is  not  deemed  to 
have  been  given  within  a  reasonable  time,  unless — 

(a)  Where  the  person  giving  and  the  person  to  receive  notice 
reside  in  the  same  place,  and  notice  is  given  or  sent  off  in 
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time  to  reach  the  latter  on  the  day  after  the  dishonor  of 
the  bill, 
(b)  Where  the  person  giving  and  the  person  to  receive  notice 
reside  in  different  places,  the  notice  is  sent  off  on  the  day 
after  the  dishonor  of  the  bill,  if  there  be  a  post  at  a  con- 
venient hour  on  that  day,  and  if  there  be  no  such  post  on 
that  day  then  by  the  next  post  thereafter. 

(13)  Where  a  bill  when  dishonored  is  in  the  hands  of  an  agent,  he 
may  either  himself  give  notice  to  the  parties  liable  on  the  bill,  or  he 
may  give  notice  to  his  principal.  If  he  give  notice  to  his  principal, 
he  must  do  so  within  the  same  time  as  if  he  were  the  holder,  and  the 
principal  upon  receipt  of  such  notice  has  himself  the  same  time  for 
giving  notice  as  if  the  agent  had  been  an  independent  holder. 

(14)  Where  a  party  to  a  bill  receives  due  notice  of  dishonor,  he  has 
after  the  receipt  of  such  notice  the  same  period  of  time  for  giving  no- 
tice to  antecedent  parties  that  the  holder  has  after  the  dishonor. 

(15)  Where  a  notice  of  dishonor  is  duly  addressed  and  posted,  the 
sender  is  deemed  to  have  given  due  notice  of  dishonor,  notwithstand- 
ing any  miscarriage  by  the  post  office. 

Excuses  for  non-notice  and  delay. 

50.  (1)  Delay  in  giving  notice  of  dishonor  is  excused  where  the  de- 
lay is  caused  by  circumstances  beyond  the  control  of  the  party  giving 
notice,  and  not  imputable  to  his  default,  misconduct,  or  negligence. 
When  the  cause  of  delay  ceases  to  operate  the  notice  must  be  given 
with  reasonable  diligence. 

(2)  Notice  of  dishonor  is  dispensed  with — 

(a)  When,  after  the  exercise  of  reasonable  diligence,  notice  as 

required  by  this  act  cannot  be  given  to  or  does  not  reach 
the  drawer  or  indorser  sought  to  be  charged: 

(b)  By  waiver  express  or  implied.     Notice  of  dishonor  may  be 

waived  before  the  time  of  giving  notice  has  arrived,  or  after 
the  omission  to  give  due  notice: 

(c)  As  regards  the  drawer  in  the  following  cases,  namely,  (1) 

where  drawer  and  drawee  are  the  same  person,  (2)  where 
the  drawee  is  a  fictitious  person  or  a  person  not  having 
capacity  to  contract,  (3)  where  the  drawer  is  the  person  to 
whom  the  bill  is  presented  for  payment,  (4)  where  the 
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drawee  or  acceptor  is  as  between  himself  and  the  drawer 
under  no  obligation  to  accept  or  pay  the  bill,  (5)  where  the 
drawer  has  countermanded  payment: 
(d)  As  regards  the  indorser  in  the  following  cases,  namely,  (1) 
where  the  drawee  is  a  fictitious  person  or  a  person  not  hav- 
ing capacity  to  contract  and  the  indorser  was  aware  of  the 
fact  at  the  time  he  indorsed  the  bill,  (2)  where  the  indorser 
is  the  person  to  whom  the  bill  is  presented  for  payment,  (3) 
where  the  bill  was  accepted  or  made  for  his  accommodation. 

Noting  or  protest  of  bUl, 

51.  (1)  Where  an  inland  bill  has  been  dishonored  it  may,  if  the 
holder  think  fit,  be  noted  for  non-acceptance  or  non-payment,  as  the 
case  may  be;  but  it  shall  not  be  necessary  to  note  or  protest  any 
such  bill  in  order  to  preserve  the  recourse  against  the  drawer  or  in- 
dorser. 

(2)  Where  a  foreign  biU,  appearing  on  the  face  of  it  to  be  such,  has 
been  dishonored  by  non-acceptance  it  must  be  duly  protested  for  non- 
acceptance,  and  where  such  a  bill,  which  has  not  been  previously  dis- 
honored by  non-acceptance,  is  dishonored  by  non-pa.^-ment  it  must  bo 
duly  protested  for  non-payment.  If  it  be  not  so  protested  the  drawer 
and  indorsers  are  discharged.  Where  a  bill  does  not  appear  on  the 
face  of  it  to  be  a  foreign  bill,  protest  thereof  in  case  of  dishonor  is 
unnecessary. 

(3)  A  bill  which  has  been  protested  for  non-acceptance  may  be  sub- 
sequently protested  for  non-payment. 

(4)  Subject  to  the  provisions  of  this  act,  when  a  bill  is  noted  or 
protested,  it  must  be  noted  on  the  day  of  its  dishonor.  When  a  bill 
has  been  duly  noted,  the  protest  may  be  subsequently  extended  as  of 
the  date  of  the  noting. 

(5)  Where  the  acceptor  of  a  bill  becomes  bankrupt  or  insolvent  or 
suspends  payment  before  it  matures,  the  holder  may  cause  the  bill 
to  be  protested  for  better  security  against  the  drawer  and  indorsers. 

(6)  A  bill  must  be  protested  at  the  place  where  it  is  dishonored: 
Provided  that — 

(a)  When  a  bill  is  presented  through  the  post  office,  and 
returned  by  post  dishonored,  it  may  be  protested  at 
the  place  to  which  it  is  returned  and  on  the  day  of  its 
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return  if  received  during  business  hours,  and  if  not  re- 
ceived during  business  hours,  then  not  later  than  the 
next  business  day: 
(b)  When  a  bill  drawn  payable  at  the  place  of  business  or  resi- 
dence of  some  person  other  than  the  drawee,  has  been  dis- 
honored by  non-acceptance,  it  must  be  protested  for  non- 
payment at  the  place  where  it  is  expressed  to  be  payable, 
and  no  further  presentment  for  payment  to,  or  demand  on, 
the  drawee  is  necessary. 

(7)  A  protest  must  contain  a  copy  of  the  bill,  and  must  be  signed 
by  the  notary  making  it,  and  must  specify — 

(a)  The  person  at  whose  request  the  bill  is  presented: 

(b)  The  place  and  date  of  protest,  the  cause  or  reason  for  pro- 

testing the  bill,  the  demand  made,  and  the  answer  given, 
if  any,  or  the  fact  that  the  drawee  or  acceptor  could  not 
be  found. 

(8)  Where  a  bill  is  lost  or  destroyed,  or  is  wrongly  detained  from 
the  person  entitled  to  hold  it,  protest  may  be  made  on  a  copy  or  writ- 
ten particulars  thereof. 

(9).  Protest  is  dispensed  with  by  any  circumstance  which  would 
dispense  with  notice  of  dishonor.  Delay  in  noting  or  protesting  is 
excused  when  the  delay  is  caused  by  circumstances  beyond  the  con- 
trol of  the  holder,  and  not  imputable  to  his  default,  misconduct,  or 
negligence.  When  the  cause  of  delay  ceases  to  operate,  the  bill  must 
be  noted  or  protested  with  reasonable  diligence. 

Duties  of  holder  as  regards  drawee  or  acceptor, 

52.  (1)  When  a  bill  is  accepted  generally  presentment  for  payment 
is  not  necessary  in  order  to  render  the  acceptor  liable. 

(2)  When  by  the  terms  of  a  qualified  acceptance  presentment  for 
payment  is  required,  the  acceptor,  in  the  absence  of  an  express  stipula- 
tion to  that  effect,  is  not  discharged  by  the  omission  to  present  the 
bill  for  payment  on  the  day  that  it  matures. 

(3)  In  order  to  render  the  acceptor  of  a  bill  liable  it  is  not  neces- 
sary to  protest  it,  or  that  notice  of  dishonor  should  be  given  to  him. 

(4)  Wheie  the  holder  of  a  bill  presents  it  for  payment,  he  shall 
exhibit  the  bill  to  the  person  from  whom  he  demands  payment,  and 
when  a  bill  is  paid  the  holder  shall  forthwith  deliver  it  up  to  the 
party  paying  it 
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LIABILITIES  OP  PARTIES. 

Funds  in  hands  of  drawee. 

53.  (1)  A  bill,  of  itself,  does  not  operate  as  an  assignment  of  funds 
in  the  hands  of  the  drawee  available  for  the  payment  thereof,  and 
the  drawee  of  a  bill  who  does  not  accept  as  required  by  this  act  is 
not  liable  on  the  instrument.  This  sub-section  shall  not  extend  to 
Scotland. 

(2)  In  Scotland,  where  the  drawee  of  a  bill  has  in  his  hands  funds 
available  for  the  payment  thereof,  the  bill  operates  as  an  assign- 
ment of  the  sum  for  which  it  is  drawn  in  favor  of  the  holder,  from 
the  time  when  the  bill  is  presented  to  the  drawee. 

Liability  of  acceptor. 

54.  The  acceptor  of  a  bill,  by  accepting  it — 

(1)  Engages  that  he  will  pay  it  according  to  the  tenor  of  his  ac- 
ceptance^ 

(2)  Is  precluded  from  denying  to  a  holder  in  due  course: 

(a)  The  existence  of  the  drawer,  the  genuineness  of  his  signa- 

ture, and  his  capacity  and  authority  to  draw  the  bill; 

(b)  In  the  case  of  a  bill  payable  to  drawer's  order,  the  then 

capacity  of  the  drawer  to  indorse,  but  not  the  genuineness 
or  validitv  of  his  indorsement:   . 

(c)  In  the  case  of  a  bill  payable  to  the  order  of  a  third  person, 

the  existence  of  the  payee  and  his  then  capacity  to  in- 
dorse, but  not  the  genuineness  or  validity  of  his  indorse- 
ment. 

Liability  of  drawer  or  indorscr. 

55.  (1)  The  drawer  of  a  bill  by  drawing  it — 

(a)  Engages  that  on  due  presentment  it  shall  be  accepted  and 

paid  according  to  its  tenor,  and  that  if  it  be  dishonored 
he  will  compensate  the  holder  or  any  indorser  who  is  com- 
pelled to  pay  it,  provided  that  the  requisite  proceedings 
on  dishonor  be  duly  taken; 

(b)  Is  precluded  from  denying  to  a  holder  in  dae  conrse  the 

existence  of  the  payee  and  his  then  capacity  to  indorse. 
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(2)  The  indorser  of  a  bill  by  indorsing  it — 

(a)  Engages  that  on  due  presentment  it  shall  be  accepted  and 

paid  according  to  its  tenor,  and  that  if  it  be  dishonored 
he  will  compensate  the  holder  or  a  subsequent  indorser 
who  is  compelled  to  pay  it,  provided  that  the  requisite  pro- 
ceedings on  dishonor  be  duly  taken; 

(b)  Is  precluded  from  denying  to  a  holder  in  due  course  the 

genuineness  and  regularity  in  all  respects  of  the  draw- 
er's signature  and  all  previous  indorsements; 

(c)  Is  precluded  from  denying  to  his  immediate  or  a  subsequent 

indorsee  that  the  bill  was  at  the  time  of  his  indorsement 
a  valid  and  subsisting  bill^  and  that  he  had  then  a  good 
title  thereto^ 

Stranger  signing  bill  liable  as  indorser. 

56.  Where  a  person  signs  a  bill  otherwise  than  as  drawer  or  ac- 
ceptor, he  thereby  incurs  the  liabilities  of  an  indorser  to  a  holder  in 
-due  course. 

Measure  of  damages  against  parties  to  dishonored  bill. 

57.  Where  a  bill  is  dishonored,  the  measure  of  damages,  which 
shall  be  deemed  to  be  liquidated  damages,  shall  be  as  follows: 

(1)  The  holder  may  recover  from  any  party  liable  on  the  bill,  and 
the  drawer  who  has  been  compelled  to  pay  the  bill  may  recover 
from  the  acceptor,  and  an  indorser  who  has  been  compelled  to  pay 
the  bill  may  recover  from  the  acceptor  or  from  the  drawer,  or  from 
a  prior  indorser — 

(a)  The  amount  of  the  bill : 

(b)  Interest  thereon  from  the  time  of  presentment  for  payment 

if  the  bill  is  payable  on  demand,  and  from  the  maturity 
of  the  bill  in  any  other  case: 

(c)  The  expenses  of  noting,  or,  when  protest  is  necessary,  and 

the  protest  has  been  extended,  the  expenses  of  protest. 

(2)  In  the  case  of  a  bill  which  has  been  dishonored  abroad,  in  lieu 
of  the  above  damages,  the  holder  may  recover  from  the  drawer  or 
an  indorser,  and  the  drawer  or  an  indorser  who  has  been  compelled 
to  pay  the  bill  may  recover  from  any  party  liable  to  him,  the  amount 
of  the  re-exchange  with  interest  thereon  until  the  time  of  payment. 

(3)  Where  by  this  act  interest  may  be  recovered  as  damages,  such 
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interest  may,  if  justice  require  it,  be  withheld  wholly  or  in  part,  and 
where  a  bill  is  expressed  to  be  payable  with  interest  at  a  given  rate, 
interest  as  damages  may  or  may  not  be  given  at  the  same  rate  as 
interest  proper^ 

Transferor  by  ddivery  and  transferee. 

58.  (1)  Where  the  holder  of  a  bill  payable  to  bearer  negotiates  it 
by  delivery  without  indorsing  it,  he  is  called  a  "transferor  by  de- 
livery." 

(2)  A  transferor  by  delivery  is  not  liable  on  the  instrument. 

(3)  A  transferor  by  delivery  who  negotiates  a  bill  thereby  war- 
rants to  his  immediate  transferee  being  a  holder  for  value  that  the 
bill  is  what  it  purports  to  be,  that  he  has  a  right  to  transfer  it,  and 
that  at  the  time  of  transfer  he  is  jiot  aware  of  any  fact  which  renders 
it  valueless. 

DISCHARGE  OF  BILL. 

Payment  in  due  course. 

59.  (1)  A  bill  is  discharged  by  payment  in  due  course  by  or  on 
behalf  of  the  drawee  or  acceptor. 

"Payment  in  due  course"  means  payment  made  at  or  after  the 
maturity  of  the  bill  to  the  holder  thereof  in  good  faith  and  without 
notice  that  his  title  to  the  bill  is  defective. 

(2)  Subject  to  the  provisions  hereinafter  contained,  when  a  bill  is 
paid  by  the  drawer  or  an  indorser  it  is  not  discharged;  but 

(a)  Where  a  bill  payable  to,  or  to  the  order  of,  a  third  party  is 

paid  by  the  drawer,  the  drawer  may  enforce  payment 
thereof  against  the  acceptor,  but  may  not  re-issue  the 
bill. 

(b)  Where  a  bill  is  paid  by  an  indorser,  or  where  a  bill  payable 

to  drawer's  order  is  paid  by  the  drawer,  the  party  i)ay- 
ing  it  is  remitted  to  his  former  rights  as  regards  the  ac- 
ceptor or  antecedent  parties,  and  he  may,  if  he  thinks  fit, 
strike  out  his  own  and  subsequent  indorsements,  and 
again  negotiate  the  bill. 

(3)  Where  an  accommodation  bill  is  paid  in  due  course  by  the 
party  accommodated  the  bill  is  discharged. 
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Banker  paying  demand  draft  whereon  indorsement  is  forged. 

60.  Where  a  bill  payable  to  order  on  demand  is  drawn  on  a  banker^ 
and  the  banker  on  whom  it  is  drawn  pays  the  bill  in  good  faith  and 
in  the  ordinary  course  of  business,  it  is  not  incumbent  on  the  banker 
to  show  that  the  indorsement  of  the  payee  or  any  subsequent  indorse- 
ment was  made  by  or  under  the  authority  of  the  person  whose  in- 
dorsement it  purports  to  be,  and  the  banker  is  deemed  to  have  paid 
the  bill  in  due  course,  although  such  indorsement  has  been  forged 
or  made  without  authority. 

Acceptor  the  holder  at  maturity. 

61.  When  the  acceptor  of  a  bill  is  or  becomes  the  holder  of  it  at 
or  after  its  maturity,  in  his  own  right,  the  bill  is  discharged. 

Express  waiver, 

62.  (1)  When  the  holder  of  a  bill  at  or  after  its  maturity  abso- 
lutely and  unconditionally  renounces  his  rights  against  the  acceptor 
the  bill  is  discharged. 

The  renunciation  must  be  in  writing,  unless  the  bill  is  delivered 
up  to  the  acceptor. 

(2)  The  liabilities  of  any  party  to  a  bill  may  in  like  manner  be  re- 
nounced by  the  holder  before,  at,  or  after  its  maturity;  but  nothing 
in  this  section  shall  affect  the  rights  of  a  holder  in  due  course  with- 
out notice  of  the  renunciation. 

Cdncellaiion. 

63.  (1)  Where  a  bill  is  intentionally  cancelled  by  the  holder  or  his 
agent,  and  the  cancellation  is  apparent  thereon,  the  bill  is  dis- 
charged. 

(2)  In  like  manner  any  party  liable  on  a  bill  may  be  discharged 
by  the  intentional  cancellation  of  his  signature  by  the  holder  or  his 
agent.  In  such  case  any  indorser  who  would  have  had  a  right  of 
recourse  against  the  party  whose  signature  is  cancelled,  is  ^Iso  dis- 
charged. 

(3)  A  cancellation  made  unintentionally,  or  under  a  mistake,  or 
without  the  authority  of  the  holder  is  inoperative;  but  where  a  bill 
or  any  signature  thereon  appears  to  have  been  cancelled  the  burden 
of  proof  lies  on  the  party  who  alleges  that  the  cancellation  was  made 
unintentionally,  or  under  a  mistake,  or  without  authority. 
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Alteration  of  bill, 

64.  (1)  Where  a  bill  or  acceptance  is  materially  altered  without 
the  assent  of  all  parties  liable  on  the  bill,  the  bill  is  avoided  except 
as  against  a  party  who  has  himself  made,  authorised,  or  assented  to 
the  alteration,  and  subsequent  indorsers. 

Provided  that, 

Where  a  bill  has  been  materially  altered,  but  the  alteration  is  not 
apparent,  and  the  bill  is  in  the  hands  of  a  holder  in  due  course,  such 
holder  may  avail  himself  of  the  bill  as  if  it  had  not  been  altered, 
and  may  enforce  payment  of  it  according  to  its  original  tenor. 

(2)  In  particular  the  following  alterations  are  material,  namely, 
any  alteration  of  the  date,  the  sum  payable,  the  time  of  payment, 
the  place  of  payment,  and,  where  a  bill  has  been  accepted  generally, 
the  addition  of  a  place  of  payment  without  the  acceptor's  assent. 

ACCEirrANCE  AND  PAYMENT  FOR  HONOR. 

Acceptance  for  honor  supra  protest 

65.  (1)  Where  a  bill  of  exchange  has  been  protested  for  dishonor 
by  non-acceptance,  or  protested  for  better  security,  and  is  not  over- 
due, any  person,  not  being  a  party  already  liable  thereon,  may,  with 
the  consent  of  the  holder,  intervene  and  accept  the  bill  supra  pro- 
test, for  the  honor  of  any  party  liable  thereon,  or  for  the  honor  of 
the  person  for  whose  account  the  bill  is  drawn. 

(2)  A  bill  may  be  accepted  for  honor  for  part  only  of  the  sum  for 
which  it  is  drawn., 

(3)  An  acceptance  for  honor  supra  protest  in  order  to  be  valid 
must — 

(a)  Be  written  on  the  bill,  and  indicate  that  it  is  an  acceptance 

for  honor: 

(b)  Be  signed  by  the  acceptor  for  honor. 

(4)  Where  an  acceptance  for  honor  does  not  expressly  state  for 
whose  honor  it  is  made,  it  is  deemed  to  be  an  acceptance  for  the 
honor  of  the  drawer. 

(5)  Where  a  bill  payable  after  sight  is  accepted  for  honor,  its  ma- 
turity is  calculated  from  the  date  of  the  noting  for  non-acceptanoe, 
and  not  from  the  date  of  the  acceptance  for  honor. 
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Liability  of  acceptor  for  honor. 

66.  (1)  The  acceptor  for  honor  of  a  bill  by  accepting  it  engages 
that  he  will,  on  due  presentment,  pay  the  bill  according  to  the  tenor 
of  his  acceptance,  if  it  is  not  paid  by  the  drawee,  provided  it  has 
been  duly  presented  for  payment,  and  protested  for  non-payment, 
and  that  he  receives  notice  of  these  facts. 

(2)  The  acceptor  for  honor  is  liable  to  the  holder  and  to  all  par- 
ties to  the  bill  subsequent  to  the  party  for  whose  honor  he  has  ac- 
cepted. 

Presentment  to  acceptor  for  honor. 

67.  (1)  Where  a  dishonored  bill  has  been  accepted  for  honor  su- 
pra protest,  or  contains  a  reference  in  case  of  need,  it  must  be  pro- 
tested for  non-payment,  before  it  is  presented  for  payment  to  the 
acceptor  for  honor,  or  referee  in  ease  of  need. 

(2)  Where  the  address  of  the  acceptor  for  honor  is  in  the  same 
place  where  the  bill  is  protested  for  non-payment,  the  bill  must  be 
presented  to  him  not  later  than  the  day  following  its  maturity; 
and  where  the  address  of  the  acceptor  for  honor  is  in  some  place 
other  than  the  place  where  it  was  protested  for  non-payment,  the 
bill  must  be  forwarded  not  later  than  the  day  following  its  ma- 
turity for  presentment  to  him. 

(3)  Delay  in  presentment  or  non-presentment  is  excused  by  any 
circumstance  which  would  excuse  delay  in  presentment  for  payment 
or  non-presentment  for  payment. 

(4)  When  a  bill  of  exchange  is  dishonored  by  the  acceptor  for 
honor  it  must  be  protested  for  non-payment  by  him. 

Payment  for  honor  supra  protest. 

68.  (1)  Where  a  bill  has  been  protested  for  non-payment,  any  per- 
son may  intervene  and  pay  it  supra  protest  for  the  honor  of  any 
party  liable  thereon,  or  for  the  honor  of  the  person  for  whose  ac- 
count the  bill  is  drawn. 

(2)  Where  two  or  more  persons  offer  to  pay  a  bill  for  the  honor  of 
different  parties,  the  person  whose  payment  will  discharge  most  par- 
ties to  the  bill  shall  have  the  preference. 

(3)  Payment  for  honor  supra  protest,  in  order  to  operate  as  such 
and  not  as  a  mere  voluntary  payment,  must  be  attested  by  a  no^ 
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tarial  act  of  honor  which  may  be  appended  to  the  protest  or  form  an 
extension  of  it. 

(4)  The  notarial  act  of  honor  mast  be  founded  on  a  declaration 
made  by  the  payer  for  honor,  or  his  agent  in  that  behalf,  declaring 
his  intention  to  pay  the  bill  for  honor,  and  for  whose  honor  he  pays. 

(5)  Where  a  bill  has  been  paid  for  honor,  all  parties  subsequent 
to  the  party  for  whose  honor  it  is  paid  are  discharged,  but  the  payer 
for  honor  is  subrogated  for,  and  succeeds  to  both  the  rights  and 
duties  of,  the  holder  as  regards  the  party  for  whose  honor  he  pays, 
and  all  parties  liable  to  that  party. 

(6)  The  payer  for  honor  on  paying  to  the  holder  the  amount  of  the 
bill  and  the  notarial  expenses  incidental  to  its  dishonor  is  entitled 
to  receive  both  the  bill  itself  and  the  protest.  If  the  holder  do  not 
on  demand  deliver  them  up  he  shall  be  liable  to  the  payer  for  honor 
in  damages. 

(7)  Where  the  holder  of  a  bill  refuses  to  receive  payment  supra 
protest  he  shall  lose  his  right  of  recourse  against  any  party  who 
would  have  been  discharged  by  such  payment. 

LOST  INSTRUMENTS. 

Hdder^s  riglU  to  duplicate  of  lost  bUl, 

69.  Where  a  bill  has  been  lost  before  it  is  overdue,  the  person 
who  was  the  holder  of  it  may  apply  to  the  drawer  to  give  him  an- 
other bill  of  the  same  tenor,  giving  security  to  the  drawer  if  required 
to  indemnify  him  against  all  persons  whatever  in  case  the  bill  al- 
leged to  have  been  lost  shall  be  found  again. 

If  the  drawer  on  request  as  aforesaid  refuses  to  give  such  dupli- 
cate bill  he  may  be  compelled  to  do  so. 

Action  on  lost  biU, 

70.  In  any  action  or  proceeding  upon  a  bill,  the  court  or  a  judge 
may  order  that  the  loss  of  the  instrument  shall  not  be  set  up,  pro- 
vided an  indemnity  be  given  to  the  satisfaction  of  the  court  or 
judge  against  the  claims  of  any  other  person  upon  the  instrument 
in  question. 
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BILL  IN  A  SET. 

Rules  as  to  sets, 

71.  (1)  Where  a  bill  is  drawn  in  a  set,  each  part  of  the  set  being 
numbered,  and  containing  a  reference  to  the  other  parts,  the  whole 
of  the  parts  constitute  one  bill. 

(2)  Where  the  holder  of  a  set  indorses  two  or  more  parts  to  dif- 
ferent persons  he  is  liable  on  every  such  part,  and  every  indorser 
subsequent  to  him  is  liable  on  the  part  he  has  himself  indorsed,  as 
if  the  said  parts  were  separate  bills. 

(3)  Where  two  or  more  parts  of  a  set  are  negotiated  to  different 
holders  in  due  course,  the  holder  whose  title  first  accrues  is  as  be- 
tween such  holders  deemed  the  true  owner  of  the  bill;  but  nothing 
in  this  sub-section  shall  affect  the  rights  of  a  person  who  in  due 
course  accepts  or  pays  the  part  first  presented  to  him. 

(4)  The  acceptance  may  be  written  on  any  part,  and  it  must  be 
written  on  one  part  only. 

If  the  drawee  accepts  more  than  one  part,  and  such  accepted  parts 
get  into  the  hands  of  different  holders  in  due  course,  he  is  liable 
on  every  such  part  as  if  it  were  a  separate  bill. 

(5)  When  the  acceptor  of  a  bill  drawn  in  a  set  pays  it  without 
requiring  the  part  bearing  his  acceptance  to  be  delivered  up  to  him^ 
and  that  part  at  maturity  is  outstanding  in  the  hands  of  a  holder 
in  due  course,  he  is  liable  to  the  holder  thereof. 

(6)  Subject  to  the  preceding  rules,  where  any  one  part  of  a  bill 
drawn  in  a  set  is  discharged  by  payment  or  otherwise,  the  whole  bill 
is  discharged. 

CONFLICT  OP  LAWS. 

Rides  where  laws  conflict. 

72.  Where  a  bOl  drawn  in  one  country  is  negotiated,  accepted, 
or  payable  in  another,  the  rights,  duties,  and  liabilities  of  the  parties 
thereto  are  determined  as  follows: — 

(1)  The  validity  of  a  bill  as  regards  requisites  in  form  is  determined 
by  the  law  of  the  place  of  issue,  and  the  validity  as  regards  requisites 
in  form  of  the  supervening  contracts,  such  as  acceptance,  or  in- 
dorsement, or  acceptance  supra  protest,  is  determined  by  the  law 
of  the  place  where  such  contract  was  made. 
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Provided  that — 

(a)  Where  a  bill  is  issued  out  of  the  United  Kingdom  it  is  not 

invalid  by  reason  only  that  it  is  not  stamped  in  accord- 
ance with  the  law  of  the  place  of  issue: 

(b)  Where  a  bill,  issued  out  of  the  United  Kingdom,  conforms, 

as  regards  requisites  in  form,  to  the  law  of  the  United 
Kingdom,  it  may,  for  the  purposes  of  enforcing  payment 
thereof,  be  treated  as  valid  as  between  all  persons  who 
negotiate,  hold,  or  become  parties  to  it  in  the  United 
Kingdom. 

(2)  Subject  to  the  provisions  of  this  act,  the  interpretation  of  the 
drawing,  indorsement,  acceptance,  or  acceptance  supra  protest  of 
a  bill,  is  determined  by  the  law  of  the  place  where  such  contract  is 
made. 

Provided  that  where  an  inland  bill  is  indorsed  in  a  foreign  country 
the  indorsement  shall  as  regards  the  payer,  be  interpreted  accord- 
ing to  the  law  of  the  United  Kingdom. 

(3)  The  duties  of  the  holder  with  respect  to  presentment  for  ac- 
ceptance  or  payment  and  the  necessity  for  or  suflSciency  of  a  pro- 
test or  notice  of  dishonor,  or  otherwise,  are  determined  by  the  law 
of  the  place  where  the  act  is  done  or  the  bill  is  dishonored. 

(4)  Where  a  bill  is  drawn  out  of  but  i>ayable  in  the  United  King- 
dom and  the  sum  payable  is  not  expressed  in  the  currency  of  the 
United  Kingdom,  the  amount  shall,  in  the  absence  of  some  express 
stipulation,  be  calculated  according  to  the  rate  of  exchange  for 
sight  drafts  at  the  place  of  payment  on  the  day  the  bill  is  payable. 

(5)  W^here  a  bill  is  drawn  in  one  countiy  and  is  payable  in  another. 
the  due  date  thereof  is  determined  according  to  the  law  of  the  place 
where  it  is  payable. 

PART  in. 

CHEQUES  ON  A  BANKER 

Cheque  defined, 

73.  A  cheque  is  a  bill  of  exchange  drawn  on  a  banker  payable  on 
demand. 

Except  as  otherwise  provided  in  this  part,  the  provisions  of  this 
act  applicable  to  a  bill  of  exchange  payable  on  demand,  Apply  to  a 
cheque. 
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PreseniTuent  of  cheqaefor  payment, 

74.  Subject  to  the  provisions  of  this  act — 

(1)  Where  a  cheque  is  not  presented  for  payment  within  a  rea-  ^ 
sonable  time  of  its  issue,  and  the  drawer  or  the  person  on  whose 
account  it  is  drawn  had  the  right  at  the  time  of  such  presentment 
as  between  him  and  the  banker  to  have  the  cheque  paid  and  suffers 
actual  damage  through  the  delay,  he  is  discharged  to  the  extent  of 
such  damage,  that  is  to  say,  to  the  extent  to  which  such  drawer 
or  person  is  a  creditor  of  such  banker  to  a  larger  amount  than  he 
would  have  been  had  such  cheque  been  paid. 

(2)  In  determining  what  is  a  reasonable  time  regard  shall  be  had 
to  the  nature  of  the  instrument,  the  usage  of  trade  and  of  bankers, 
and  the  facts  of  the  particular  case. 

(3)  The  holder  of  such  cheque  as  to  which  such  drawer  or  person 
is  discharged  shall  be  a  creditor,  in  lieu  of  such  drawer  or  person, 
of  such  banker  to  the  extent  of  such  discharge,  and  entitled  to  re- 
cover the  amount  from  him. 

Rewcation  of  banker^s  authority, 

75.  The  duty  and  authority  of  a  banker  to  pay  a  cheque  drawn 
on  him  by  his  customer  are  determined  by — 

(1)  Countermand  of  payment: 

(2)  Notice  of  customer's  death. 

CROSSED   CHEQUES. 

General  and  special  cromngB  defined. 

76.  (1)  Where  a  cheque  bears  across  its  face  an  addition  of  (a)  the 
words  "and  company"  or  any  abbreviation  thereof  between  two 
parallel  transverse  lines,  either  with  or  without  the  words  "not 
negotiable";  or  (b)  two  parallel  transverse  lines  simply,  either  with 
or  without  the  words  "not  negotiable";  that  addition  constitutes  a 
crossing,  and  the  cheque  is  crossed  generally. 

(2)  Where  a  cheque  bears  across  its  face  an  addition  of  the  name 
of  a  banker,  either  with  or  without  the  words  "not  negotiable," 
that  addition  constitutes  a  crossing,  and  the  cheque  is  crossed 
q[)ecially  and  to  that  banker. 

BAND.CP.— 174 
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Crossing  iy  drawer  or  after  issue. 

77.  (1)  A  cheque  may  be  crossed  generally  or  specially  by  the 
drawer. 

(2)  Where  a  cheque  is  uncrossed,  the  holder  may  cross  it  generally 
or  specially. 

(3)  Wliere  a  cheque  is  crossed  generally  the  holder  may  cross  it 
specially. 

(4)  Where  a  cheque  is  crossed  generally  or  specially,  the  holder 
may  add  the  words  "not  negotiable." 

(5)  Where  a  cheque  is  crossed  specially,  the  banker  to  whom  it  is 
crossed  may  again  cross  it  specially  to  another  banker  for  collection. 

(6)  Where  an  uncrossed  cheque,  or  a  cheque  crossed  generally,  is 
sent  to  a  banker  for  collection,  he  may  cross  it  specially  to  himself. 

Crossing  a  material  part  of  cheque* 

78.  A  crossing  authorised  by  this  act  is  a  material  part  of  the 
cheque;  it  shall  not  be  lawful  for  any  person  to  obliterate  or,  except 
as  authorised  by  this  act,  to  add  to  or  alter  the  crossing. 

Duties  of  hanker  as  to  crossed  cheques. 

79.  (1)  \\liere  a  cheque  is  crossed  specially  to  more  than  one 
banker  except  when  crossed  to  an  agent  for  collection  being  a 
banker,  the  banker  on  whom  it  is  drawn  shall  refuse  paym«it  thereof. 

(2)  Where  the  banker  on  whom  a  cheque  is  drawn  which  is  so 
crossed  nevertheless  pays  the  same,  or  pays  a  cheque  crossed  gen- 
erally otherwise  than  to  a  banker,  or  if  crossed  specially  otherwise 
than  to  the  banker  to  whom  it  is  crossed,  or  his  agent  for  collec- 
tion being  a  banker,  he  is  liable  to  the  true  owner  of  the  cheque 
for  any  loss  he  may  sustain  owing  to  the  cheque  haring  been  so 
paid. 

Provided  that  where  a  cheque  is  presented  for  payment  which 
does  not,  at  the  time  of  presentment  appear  to  be  crossed,  (Mr  to 
have  had  a  crossing  which  has  been  obliterated,  or  to  have  been 
added  to  or  altered  otherwise  than  as  authorised  by  this  act,  the 
banker  paying  the  cheque  in  good  faith  and  without  negligence  shall 
not  be  responsible  or  incur  any  liability,  nor  shall  the  payment  be 
questioned  by  reason  of  the  cheque  having  been  crossed,  or  of  the 
crossing  having  been  obliterated  or  having  been  added  to  or  altered 
otherwise  than  as  authorised  by  this  act,  and  of  payment  having 
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been  made  otherwise  than  to  a  banker,  or  to  the  banker  to  whom 
the  cheque  is  or  was  crossed^  or  to  his  agent  for  collection  being  a 
banker,  as  the  case  may  be. 

JProtection  to  hanker  and  drawer  where  cJiequs  is  crossed. 

80.  Where  the  banker  on  whom  a  crossed  cheque  is  drawn,  in 
good  faith  and  without  negligence  pays  it,  if  crossed  generally,  to 
a  banker,  and  if  crossed  specially,  to  the  banker  to  whom  it  is 
crossed,  or  his  agent  for  collection  being  a  banker,  the  banker  pay- 
ing the  cheque,  and,  if  the  cheque  has  come  into  the  hands  of  the 
payee,  the  drawer,  shall  respectively  be  entitled  to  the  same  rights 
and  be  placed  in  the  same  i)osition  as  if  payment  of  the  cheque  had 
been  made  to  the  true  owner  thereof. 

Effect  of  crossing  on  holder. 

81.  WTiere  a  person  takes  a  crossed  cheque  which  bears  on  it  the 
words  ^^not  negotiable/'  he  shall  not  have  and  shall  not  be  capable 
of  giving  a  better  title  to  the  cheque  than  that  which  the  person 
from  whom  he  took  it  had. 

JProtection  to  collecting  hanker. 

82.  TVTiere  a  banker  in  good  faith  and  without  negligence  receives 
I)ayment  for  a  customer  of  a  cheque  crossed  generally  or  specially 
to  himsdf,  and  the  customer  has  no  title  or  a  defective  title  thereto, 
the  banker  shall  not  incur  any  liability  to  the  true  owner  of  the 
cheque  by  reason  only  of  having  received  such  payment. 

« 

PART  IV. 

PROMISSORY  NOTES. 

PromiMory  note  defined. 

83.  (1)  A  promissory  note  is  an  unccmditional  promise  in  writing 
made  by  one  person  to  another  signed  by  the  maker,  engaging  to 
pay,  on  demand  or  at  a  fixed  or  determinable  future  time  a  sum  cer- 
tain in  money,  to,  or  to  the  order  of,  a  specified  person  or  to  bearer. 

(2)  An  instrument  in  the  form  of  a  note  payable  to  maker's  order 
is  not  a  note  within  the  meaning  of  this  section  unless  and  until 
it  is  indorsed  by  the  maker. 
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(3)  A  note  is  not  invalid  by  reason  only  that  It  contaiiMs  also  a 
pledge  of  collateral  security  with  authority  to  sdl  or  dispose  thereof. 

(4)  A  note  which  is,  or  on  the  face  of  it  purports  to  be,  both  made 
and  payable  within  the  British  Islands  is  an  inland  note.  Any  other 
note  is  a  foreign  note. 

DeiiA)ery  necessai^. 

84.  A  promissory  note  is  inchoate  and  incomplete  until  deliveiy 
thereof  to  the  payee  or  bearer. 

Joint  and  several  notes. 

85.  (1)  A  promissory  note  may  be  made  by  two  or  more  makers, 
and  they  may  be  liable  thereon  jointly,  or  jointly  and  severally  ac- 
cording to  its  tenor. 

(2)  Where  a  note  runs  "I  promise  to  pay"  and  is  signed  by  two 
or  more  persons  it  is  deemed  to  be  their  joint  and  several  note. 

Note  payable  on  demand. 

86.  (1)  Where  a  note  payable  on  demand  has  been  indorsed^  it 
must  be  presented  for  payment  within  a  reasonable  time  of  the  in- 
dorsement.    If  it  be  not  so  presented  the  indorser  is  discharged. 

(2)  In  determining  what  is  a  reasonable  time,  regard  shall  be  had 
to  the  nature  of  the  instrument,  the  usage  of  trade  and  the  facts 
of  the  particular  case. 

(3)  Where  a  note  payable  on  demand  is  negotiated,  it  is  not  deemed 
to  be  overdue,  for  the  purpose  of  affecting  the  holder  with  defects 
of  title  of  which  he  had  no  notice,  by  reason  that  it  appears  that  a 
reasonable  time  for  presenting  it  for  payment  has  elapsed  since 
its  issue. 

Presentment  of  note  for  payment, 

87.  (1)  Where  a  promissory  note  is  in  the  body  of  it  made  pay- 
able at  a  particular  place,  it  must  be  presented  for  payment  at  that 
place  in  order  to  render  the  maker  liable.  In  any  other  case,  pre- 
sentment for  payment  is  not  necessary  in  order  to  render  the  maker 
liable. 

(2)  Presentment  for  payment  is  necessary  in  order  to  render  the 
indorser  of  a  note  liable. 

(3)  Where  a  note  is  in  the  body  of  it  made  payable  at  a  particular 
place,  presentment  at  that  place  is  necessary  in  order  to  render  an 
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indorser  liable;  but  when  a  place  of  payment  is  indicated  by  way 
of  memorandum  only,  presentment  at  that  place  is  suflScient  to  ren- 
der the  indorser  liable,  but  a  presentment  to  the  maker  elsewhere, 
if  sufiQcient  in  other  respects,  shall  also  suffice. 

Liahility  of  maker. 

88.  The  maker  of  a  promissory  note  by  making  it — 

(1)  Engages  that  he  will  pay  it  according  to  its  tenor; 

(2)  Is  precluded  from  denying  to  a  holder  in  due  course  the  exist- 
ence of  the  payee  and  his  then  capacity  to  indorse. 

Application  of  Part  II.  to  notes. 

89.  (1)  Subject  to  the  provisions  in  this  i>art  and  except  as  by 
this  section  provided,  the  provisions  of  this  act  relating  to  bills  of 
exchange  apply,  with  the  necessary  modifications,  to  promissory 
notes. 

(2)  In  applying  those  provisions  the  maker  of  a  note  shall  be 
deemed  to  correspond  with  the  acceptor  of  a  bill,  and  the  first  in- 
dorser of  a  note  shall  be  deemed  to  correspond  with  the  drawer  of 
an  accepted  bill  payable  to  drawer's  order. 

(3)  The  following  provisions  as  to  bills  do  not  apply  to  notes; 
namely,  provisions  relating  to — 

(a)  Presentment  for  acceptance; 

(b)  Acceptance; 

(c)  Acceptance  supra  protest; 

(d)  Bills  in  a  set. 

(4)  Where  a  foreign  note  is  dishonored,  protest  thereof  Is  unneces- 
sary. 

PABT  V. 

SUPPLEMENTARY. 

Good  faith 

90.  A  thing  is  deemed  to  be  done  in  good  faith,  within  the  mean- 
ing of  this  act,  where  it  is  in  fact  done  honestly,  whether  it  is  done 
negligently  or  not. 

Signature. 

91.  (1)  Where,  by  this  act,  any  instrument  or  writing  is  required 
to  be  signed  by  any  person,  it  is  not  necessary  that  he  should  sign 
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it  with  his  own  hand  bnt  it  is  safQcient  if  his  signature  is  written 
thereon  by  some  other  person  by  or  under  his  authority. 

(2)  In  the  case  of  a  corporation,  where  by  this  act  any  instrument 
or  writing  is  required  to  be  signed,  it  is  sufficient  if  the  instrument 
or  writing  be  sealed  with  the  corporate  seal. 

But  nothing  in  this  section  shall  be  construed  as  requiring  the  bill 
or  note  of  a  corporation  to  be  under  seal. 

Ckmi/putation  of  time. 

92.  Where,  by  this  act,  the  time  limited  for  doing  any  act  or  thing 
is  less  than  three  days,  in  reckoning  time,  non-business  days^are 
excluded. 

''Non-business  days"  for  the  purposes  of  this  act  mean — 

(a)  Sunday,  Good  Friday,  Christmas  Day: 

(b)  A  bank  holiday  under  the  bank  holidays  act,  1871,  or  acts 

amending  it: 

(c)  A  day  appointed  by  royal  proclamation  as  a  public  fast  or 

thanksgiving  day. 
Any  other  day  is  a  business  day. 

W?ien  noting  equivalent  to  protest. 

93.  For  the  purposes  of  this  act  where  a  bill  or  note  is  required  to 
be  protested  within  a  specified  time  or  before  some  further  pro- 
ceeding is  taken,  it  is  sufficient  that  the  bill  has  been  noted  f<H'  pro- 
test before  the  expiration  of  the  specified  time  or  the  taking  of  the 
proceeding;  and  the  formal  protest  may  be  extended  at  any  time 
thereafter  as  of  the  date  of  the  noting. 

JProtest  when  notary  not  accessible. 

94.  Where  a  dishonored  bill  or  note  is  authorised  or  required  to 
be  protested,  and  the  services  of  a  notary  cannot  be  obtained  at  the 
place  where  the  bill  is  dishonored,  any  householder  or  substantial 
resident  of  the  place  may,  in  the  presence  of  two  witnesses,  give  a 
certificate,  signed  by  them,  attesting  the  dishonor  of  the  bill,  and 
the  certificate  shall  in  all  respects  operate  as  if  it  were  a  formal 
protest  of  the  bill. 

The  form  given  in  Schedule  1  to  this  act  may  be  used  with  neces- 
sary modifications,  and  if  used  shall  be  sufficient 
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Dividend  warrants  may  he  crossed. 

95.  The  proYiBions  of  this  act  as  to  crossed  cheques  shall  apply 
to  a  warrant  for  payment  of  dividend. 

JiepecH. 

96.  The  enactments  mentioned  in  the  second  schedule  to  this  act 
are  hereby  repealed  as  from  the  commencement  of  this  act  to  the 
extent  in  that  schedule  mentioned. 

Provided  that  such  repeal  shall  not  afifect  anything  done  or  suf- 
fered, or  any  right,  title,  or  interest  acquired  or  accrued  before  the 
commencement  of  this  act  or  any  legal  proceeding  or  remedy  in  re- 
spect of  any  such  thing,  right,  title,  or  interest. 

8a/oings. 

97.  (1)  The  rules  in  bankruptcy  relating  to  bills  of  exchange, 
promissory  notes,  and  cheques,  shall  continue  to  apply  thereto  not- 
withstanding anything  in  this  act  contained. 

(2)  The  rules  of  common  law  including  the  law  merchant,  save  in 
so  far  as  they  are  inconsistent  with  the  express  provisions  of  this 
act,  shall  continue  to  apply  to  bills  of  exchange,  promissory  notes, 
and  cheques. 

(3)  Nothing  in  this  act  or  in  any  repeal  effected  thereby  shall 
affect — 

33  and  Si  Vict.  c.  97. 

(a)  The  provisions  of  the  stamp  act,  1870,  or  acts  amending 

it  or  any  law  or  enactment  for  the  time  being  in  force 
relating  to  the  revenue: 

eS  and  26  Vict.  c.  89. 

(b)  The  provisions  of  the  companies  act,  1862,  or  acts  amend- 

ing it  or  any  act  relating  to  joint  stock  banks  or  com- 
panies: 

(c)  The  provisions  of  any  act  relating  to  or  cotiflrming  the 

privileges  of  the  Bank  of  England  or  the  Bank  of  Ireland 
resi)ectively: 

« 

(d)  The  validity  of  any  usage  relating  to  dividend  warrants,  or 

the  indorsements  thereof. 


\ 
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Saving  of  summary  diligence  in  Scotland. 

98.  Nothing  in  this  act  or  in  any  repeal  effected  thereby  shall  ex- 
tend'or  restrict,  or  in  any  way  alter  or  affect  the  law  and  practice 
in  Scotland  in  regard  to  summary  diligence. 

Construction  with  other  acta^  c&c. 

99.  Where  any  act  or  document  refers  to  any  enactment  repealed 
by  this  act  the  act  or  document  shall  be  construed  and  shall  oper- 
ate as  if  it  referred  to  the  corresponding  provisions  of  this  act. 

Parol  evidence  allowed  in  certain  judicial  proceedings  in  Scotland. 

100.  In  any  judicial  proceeding  in  Scotland,  any  fact  relating  to 
a  bill  of  exchange,  bank  cheque,  or  promissory  note,  which  is  rele- 
vant to  any  question  of  liability  thereon,  may  be  pro^d  by  parol 
evidence:  provided  that  this  enactment  shall  not  in  any  way  affect 
the  existing  law  and  practice  whereby  the  party  w^ho  is,  according 
to  the  tenor  of  any  bill  of  exchange,  bank  cheque,  or  promissory 
note,  debtor  to  the  holder  in  the  amount  thereof,  may  be  required, 
as  a  condition  of  obtaining  a  sist  of  diligence,  or  suspension  of  a 
charge,  or  threatened  charge  to  make  such  consignation,  or  to  find 
such  caution  as  the  court  or  judge  before  whom  the  cause  is  de- 
pending may  require. 

This  section  shall  not  apply  to  any  case  where  the  bill  of  exchange, 
bank  cheque,  or  promissory  note  has  undergone  the  sesennial  pre- 
scription. 


SCHEDULES. 

FIRST  SCHEDULE, 


Sec.  94. 

Form  of  ppotest  which  may  be  used  when  the  services  of  a  notary 
cannot  be  obtained. 

Know  all  men  that  I,  A.  B.  (householder),  of  in  the  county 

of  y  in  the  United  Kingdom,  at  the  request  of  C.  D.,  there  be- 

ing no  notary  public  available,  did  on  the  day  of  18S- 

at  demand  payment  (or  acceptance)  of  the  bill  of  exchange 

hereunder  written,  from  E.  F.,  to  which  demand  he  made  answer 
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(state  answer,  if  any).    Wherefore  I  now,  in  the  presence  of  G.  H. 
and  J.  K.  do  protest  the  said  bill  of  exchange.     . 

(Signed)  A.  B. 

N.  B. — The  bill  itself  should  be  annexed,  or  a  copy  of  the  bill  and 
all  that  is  written  thereon  should  be  underwritten. 


SECOND  SCHEDULE. 

Enactments  Repealed, 

[3  and  4  Anne,  a  8;  34  and  35  Vict.  c.  74,  repealed.] 


An  Act  for  Giving  Like  Bemedy  upon  Promissory  Notes  as  is  Now 
Used  upon  Bills  of  Exchange,  and  for  the  Better  Payment  of 
Inland  Bills  of  Exchange. 

[3  and  4  Anne,  c.  9,  s.  1.] 

'^Whereas  it  hath  been  held,  that  notes  in  writing  signed  by  the 
party  who  makes  the  same,  whereby  such  party  promises  to  pay 
unto  any  other  person,  or  his  order,  any  sum  of  money  therein  men- 
tioned, are  not  assignable  or  indorsable  over,  within  the  custom  of 
merchants,  to  any  other  person,  and  that  such  person  to  whom  the 
sum  of  money  mentioned  in  such  note  is  payable  cannot  maintain 
an  action,  by  the  custom  of  merchants,  against  the  person  who  first 
made  and  signed  the  same;  and  that  any  person  to  whom  such  note 
should  be  assigned,  signed,  indorsed,  or  made  payable,  could  not, 
within  the  said  custom  of  merchants,  maintain  any  action  upon 
such  note,  against  the  person  who  first  drew  and  signed  the  same:" 
therefore,  to  the  intent  to  encourage  trade  and  commerce,  which 
will  be  much  advanced  if  such  notes  shall  have  the  same  effect  as 
inland  bills  of  exchange,  and  shall  be  negotiated  in  like  manner,  be 
it  enacted  by  the  queen's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  that  all  notes  in  writing  that,  after  the  first  day  of  May,  in 
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the  year  of  our  Lord  one  thousand  seven  hundred  and  five,  shall  be 
made  and  signed  by  any  person  or  persons,  body  politic  or  corporate, 
or  by  the  servant  or  agent  of  any  corporation,  banker,  goldsmith* 
merchant,  or  trader,  who  is  usually  intrusted  by  him,  her,  or  them, 
to  sign  such  promissory  notes  for  him,  her,  or  them,  whereby  such 
person  or  persons,  body  politic  and  corporate,  his,  her,  or  their  serv- 
ant or  agent,  as  aforesaid,  doth  or  shall  promise  to  pay  to  any  other 
person  or  persons,  body  politic  and  corporate,  his,  her,  or  their  order, 
or  unto  bearer,  any  sum  of  money  mentioned  in  such  note,  shall  be 
taken  and  construed  to  be,  by  virtue  thereof,  due  and  payable  to 
any  such  person  or  persons,  body  politic  and  corporate,  to  whom 
the  same  is  made  payable,  and  also  every  such  note  payable  to  any 
person  or  persons,  body  politic  and  corporate,  his,  her,  or  their 
order,  shall  be  assignable  or  indorsable  over  in  the  same  manner 
as  inland  bills  of  exchange  are  or  may  be,  according  to  the  custom 
of  merchants;  and  that  the  person  or  persons,  body  politic  and 
corporate,  to  whom  such  sum  of  money  is  or  shall  be,  by  such  note, 
made  payable,  shall  and  may  maintain  an  action  for  the  same,  in  such 
manner  as  he,  she,  or  they  might  do  upon  an  inland  bill  of  exchange 
made  or  drawn  according  to  the  custom  of  merchants  against  the 
person  or  persons,  body  politic  and  corporate,  who,  or  whose  serv- 
ant or  agent,  as  aforesaid,  signed  the  same;  and  that  any  person  or 
persons,  body  politic  and  corporate,  to  whom  such  note  that  is  paya- 
ble to  any  person  or  pei*sons,  body  politic  and  corporate,  his,  her, 
or  their  order,  is  indorsed  or  assigned,  or  the  money  therein  men- 
tioned ordered  to  be  paid,  by  indorsement  thereon,  shall  and  may 
maintain  his,  her,  or  their  action  for  such  sum  of  money,  either 
against  the  person  or  persons,  body  politic  and  corporate,  who,  or 
whose  servant  or  agent,  as  aforesaid,  signed  such  note,  or  against 
any  of  the  persons  that  indorse  the  same,  in  like  manner  as  in  cases 
of  inland  bills  of  exchange.  And,  in  every  such  action,  the  plaintiff 
or  plaintiffs  shall  recover  his,  her,  or  their  damages  and  costs  of 
suit;  and,  if  such  plaintiff  or  plaintiffs  shall  be  non-suited,  or  a 
verdict  be  given  against  him,  her,  or  them,  the  defendant  or  the  de- 
fendants shall  recover  his,  her,  or  their  costs  against  the  plaintiff  or 
plaintiffs;  and  every  such  plaintiff  or  plaintiffs,  defendant  op  de- 
fendants, respectively  recovering  may  sue  out  execution  for  such 
damages  and  costs,  by  capias,  fieri  facias,  or  elegit 
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An  Act  to  Facilitate  the  Remedies  on  Bills  of  Exchange  and  Prom- 
issory Notes  by  the  Prevention  of  Frivolous  or  Fic- 
titious Defences  to  Actions  Thereon. 

[18  and  19  Vict.  c.  67.    23rd  July,  1855.] 

Whereas  bona  fide  holders  of  dishonored  bills  of  exchange  and 
jHTomissory  notes  are  often  unjustly  delayed  and  put  to  unneces- 
sary expense  in  recovering  the  amount  thereof  by  reason  of  frivolous 
or  fictitious  defences  to  actions  thereon,  and  it  is  expedient  that 
greater  facilities  than  now  exist  should  be  given  for  the  recovery 
of  money  due  on  such  bills  and  notes:  Be  it  enacted  by  the  queen  s 
most  excellent  majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  parliameut 
assembled,  and  by  the  authority  of  the  same,  as  follows: 

I.  From  and  after  the  twenty-fourth  day  of  October,  one  thou- 
sand eight  hundred  and  fifty-five,  all  actions  upon  bills  of  exchange 
or  promissory  notes  commenced  within  six  months  after  the  samo 
shall  have  become  due  and  payable,  may  be  by  writ  of  summons 
in  the  special  form  contained  in  Schedule  A.  to  this  act  annexed, 
and  indorsed  as  therein  mentioned;  and  it  shall  be  lawful  for  the 
plaintiff,  on  filing  an  affidavit  of  personal  service  of  such  writ  within 
the  junsdiction  of  the  court,  or  an  order  for  leave  to  proceed,  as 
provided  by  the  common  law  procedure  act,  1852,  and  a  copy  of 
the  writ  of  summons  and  the  indorsements  thereon,  in  case  the  de- 
fendant shall  not  have  obtained  leave  to  appear  and  have  appeared 
to  such  writ  according  to  the  exigency  thereof,  at  once  to  sign  final 
judgment  in  the  form  contained  in  Schedule  B.  to  this  act  annex(*d 
(on  which  judgment  no  proceeding  in  error  shall  lie),  for  any  sura 
not  exceeding  the  sum  indorsed  on  the  writ  together  with  interest, 
at  the  rate  specified  (if  any),  to  the  date  of  the  judgment,  and  a  sum 
for  costs  to  be  fixed  by  the  masters  of  the  superior  courts  or  any 
three  of  them,  subject  to  the  approval  of  the  judges  thereof,  or  any 
eight  of  them  (of  whom  the  lord  chief  justices  and  the  lord  chief 
baron  shall  be  three),  unless  the  plaintiff  claim  more  than  such  fixed 
sum,  in  which  case  the  costs  shall  be  taxed  in  the  ordinary  way, 
and  the  plaintiff  may  upon  such  judgment  issue  execution  forthwith. 


2780  BRITISH  STATUTES. 

n.  A  judge  of  any  of  the  said  courts  shall,  upon  application  within 
the  period  of  twelve  days  from  such  service,  give  leave  to  appear  to 
such  writ,  and  to  defend  the  action,  on  the  defendant  paying  into 
court  the  sum  indorsed  on  the  writ,  or  upon  affidavits  satisfactory 
to  the  judge,  which  disclose  a  legal  or  equitable  defence,  or  such 
facts  as  would  make  it  incumbent  on  the  holder  to  prove  considera- 
tion, or  such  other  facts  as  the  judge  may  deem  sufficient  to  sup- 
port the  application,  and  on  such  terms  as  to  security  or  otherwise 
as  to  the  judge  may  seem  fit. 

ni.  After  judgment,  the  court  or  a  judge  may,  under  special  cir- 
cumstances, set  aside  the  judgment,  and,  if  necessary,  stay  or  set 
aside  execution,  and  may  give  leave  to  appear  to  the  writ  and  to 
defend  the  action,  if  it  shall  appear  to  be  reasonable  to  the  court 
or  judge  so  to  do,  and  on  such  terms  as  to  the  court  or  judge  may 
seem  just. 

IV.  In  any  proceedings  under  this  act  it  shall  be  competent  to 
the  court  or  a  judge  to  order  the  bill  or  note  sought  to  be  proceeded 
upon  to  be  forthwith  deposited  with  an  officer  of  the  court,  and  fur- 
ther to  order  that  all  proceedings  shall  be  stayed  until  the  plaintiff 
shall  have  given  security  for  the  costs  thereof. 

V.  The  holder  of  every  dishonoured  bill  of  exchange  or  promissory 
note  shall  have  the  same  remedies  for  the  recovery  of  the  expenses 
incurred  in  noting  the  same  for  non-acceptance  or  non-payment,  or 
otherwise,  by  reason  of  such  dishonour,  as  he  has  under  this  act  for 
the  recovery  of  the  amount  of  such  bill  or  note. 

VI.  The  holder  of  any  bill  of  exchange  or  promissory  note  may, 
if  he  think  fit,  issue  one  writ  of  summons,  according  to  this  act, 
against  all  or  any  number  of  the  parties  to  such  bill  or  note,  and 
such  writ  of  summons  shall  be  the  commencement  of  an  action  or 
actions  against  the  parties  therein  named  respectively,  and  all  sub- 
sequent proceedings  against  such  respective  parties  shall  be  in  like 
manner,  so  far  as  may  be,  as  if  separate  writs  of  summons  had  been 
issued. 

YJL  The  provisions  of  the  common  law  procedure  act,  1852,  and 
the  common  law  procedure  act,  1854,  and  all  rules  made  under  or 
by  virtue  of  either  of  the  said  acts,  shall,  so  far  as  the  same  are 
or  may  be  made  applicable,  extend  and  apply  to  all  proceedings  to 
be  had  or  taken  under  this  act. 
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ym.  The  provisions  of  this  act  shall  apply,  as  near  as  may  be, 
to  the  court  of  common  pleas  at  Lancaster  and  the  court  of  pleas 
at  Durham,  and  the  judges  of  such  courts,  being  judges  of  one  of 
the  superior  courts  of  common  law  at  Westminster,  shall  have  power 
to  frame  all  rules  and  process  necessary  thereto. 

IX.  It  shall  be  lawful  for  her  majesty  from  time  to  time,  by  an 
order  in  council,  to  direct  that  all  or  any  part  of  the  provisions  of 
this  act  shall  apply  to  all  or  any  court  or  courts  of  record  in  England 
and  Wales,  and  within  one  month  after  such  order  shall  have  been 
made  and  published  in  the  London  Gazette  such  provisions  shall 
extend  and  apply  in  manner  directed  by  such  order,  and  any  such 
order  may  be,  in  like  manner,  from  time  to  time  altered  and  an- 
nulled; and  in  and  by  any  such  order  her  majesty  may  direct  by 
whom  any  powers  or  duties  incident  to  the  provisions  applied  un- 
der this  act  shall  and  may  be  exercised  with  respect  to  matters  in 
such  court  or  courts,  and  may  make  any  orders  or  regulations  which 
may  be  deemed  requisite  for  carrying  into  operation  in  such  court 
or  courts  the  provisions  so  applied. 

X.  Nothing  in  this  act  shall  extend  to  Ireland  or  Scotland. 

XI.  In  citing  this  act  in  any  instrument,  document,  or  proceeding, 
it  shall  be  sufficient  to  use  the  expression  "The  Summary  Procedure 
on  Bills  of  Exchange  Act,  1855." 


Schedules  Referred  to  in  the  Foregoing  Aot. 

SCHEDULE  (A.) 

Victoria,  by  the  Grace  of  God,  &c. 

To  C.  D.,  of  ,  in  the  county  of 

We  warn  you,  that  unless  within  twelve  days  after  the  service  of 
this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  obtain 
leave  from  one  of  the  judges  of  the  courts  at  Westminster  to  appear, 
and  do  within  that  time  appear  in  our  court  of  in  an  action 

at  the  suit  of  A.  B.,  the  said  A.  R  may  proceed  to  judgment  and 
execution. 

Witness;  &o. 
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Memorandum  to  he  S'^ibscrihed  on  the  Writ. 

N.  B. — This  writ  is  to  be  served  within  six  calendar  months  from 
the  date  hereof,  or,  if  renewed,  from  the  date  of  such  renewal,  in- 
cluding the  day  of  such  date,  and  not  afterwards. 

Indorsement  to  he  Made  on  the  Writ  hefore  Service  Thereof » 

This  writ  was  issued  by  E.  F.,  of  ,  attorney  for  the  plain- 

tiflf.  Or^  This  writ  was  issued  in  person  by  A.  B.,  who  resides  at 
\mer^ion  the  city^  town  or  pariah^  and  also  the  name  of  the  hamlet^ 
streetj  and  number  of  the  house  of  the  plaintiff'^  s  residence}. 

Indorsement. 

The  plaintiff  claims  [  pounds  principal   and  interest],   or 

pounds  balance  of  principal  and  interest  due  to  him  as  the 
payee  [or  indorsee]  of  a  bill  of  exchange  or  promissory  note,  of  which 
the  following  is  a  copy: — 

[Sere  Copy  BUZ  of  Exchange  or  Promissory  Nbte^  and  All  Indorse- 
ments upon  It.} 

•   And  if  the  amount  thereof  be  paid  to  the  plaintiff  or  his  attorney 

within  days  from  the  service  hereof,  further  proceedings  will 

be  stayed. 

JVotice. 

Take  notice.  That  if  the  defendant  do  not  obtain  leave  from  one 
of  the  judges  of  the  courts  within  twelve  days  after  having  been 
served  with  this  writ,  inclusive  of  the  day  of  such  service,  to  appear 
thereto,  and  do  within  such  time  cause  an  appearance  to  be  entered 
for  him  in  the  court  out  of  which  this  writ  issues,  the  plaintiff  wiO 
be  at  liberty  at  any  time  after  the  expiration  of  such  twelve  days 
to  sign  final  judgment  for  any  sum  not  exceeding  the  sum  above 
claimed,  and  the  sum  of  pounds  for  costs,  and  issue  execution 

for  the  same. 

Leave  to  appear  may  be  obtained  on  an  application  at  the  judge's 
chambers,  Serjeants'  Inn,  London,  supported  by  afSdavit  showing 
that  there  is  a  defence  to  the  action  on  the  merits,  or  that  it  is  rea- 
sonable that  the  defendant  should  be  allowed  to  appear  in  the  ac- 
tion. 
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Indorsement  to  he  Made  on  the  Writ  after  Sermce  Thereof. 

This  writ  was  served  bj  X.  Y.  on  L.  M.  (the  defendant  the 

defendants),  on  Mo7idayj  the  day  of  ,  18    • 

X.  Y. 


SCHEDULE  (B.) 

In  the  Queen's  Bench. 

On  the  day  of  ,  in  the  year  of  our  Lord^  18    • 

\^Day  of  signin^i  jvdgment,'] 

England  (to  wit).     A.  B.  in  his  own  person  \pr  by  his  at- 

torney] sued  out  a  writ  against  O.  D.,  indorsed  as  follows: — 

[Here  Copy  Indorsement  of  Plaintiff'^  s  Claim.'] 

and  the  said  C.  D.  has  not  appeared: 

Therefore  it  is  cousidered  that  the  said  A.  B.  recover  against  the 
said  C.  D.  pounds^  together  with  pounds  for  costs  of  suit. 


An  Act  to  Abolish  Days  of  Grace  in  the  Case  of  Bills  of  Exchange 
and  Promissory  Notes  Payable  at  Sight  or  on  Presentation. 

[34  and  35  Vict.  c.  74.    14th  August,  1871.] 

2.  Every  bill  of  exchange  or  promissory  note,  drawn  after  this 
act  comes  into  operation,  and  purporting  to  be  payable  at  sight  or 
on  presentation,  shall  bear  the  same  stamp,  and  shall,  for  all  pur- 
poses whatsoever,  be  deemed  to  be  a  bill  of  exchange  or  promissory 
note  payable  on  demand,  any  law  or  custom  to  the  contrary  not- 
withstanding. 

4.  A  bill  of  exchange  purporting  to  be  payable  at  sight  and  drawn 
at  any  time  between  the  first  day  of  January,  one  thousand  eight 
hundred  and  seventy-one,  and  the  day  of  the  passing  of  this  act, 
both  inclusive,  and  stamped  as  a  bill  of  exchange  payable  on  de- 
mand, shall  be  admissible  in  evidence  on  payment  of  the  difference 
between  the  amount  of  stamp  duty  paid  on  such  bill  and  the  amount 
which  would  have  been  payable  if  this  act  had  not  passed. 
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An  Act  to  Amend  the  Law  as  to  the  Contracts  of  Infants. 

[37  and  38  Vict.  c.  62.    7th  August,  1874.] 

1.  All  contracts,  whether  by  specialty  or  by  simple  contract,  hence- 
forth entered  into  by  infants  for  the  repayment  of  money  lent  or 
to  be  lent,  or  for  goods  supplied  or  to  be  supplied  (other  than  con- 
tracts for  necessaries),  and  all  accounts  stated  with  infants,  shall 
be  absolutely  yoid:  Provided  always,  that  this  enactment  shall  not 
invalidate  any  contract  into  which  an  infant  may,  by  any  existing 
or  future  statute,  or  by  the  rules  of  common  law  or  equity,  enter, 
except  such  as  now  by  law  are  voidable. 

2.  No  action  shall  be  brought  whereby  to  charge  any  penson  up- 
on any  promise  made  after  full  age  to  pay  any  debt  contracted  dur- 
ing infancy,  or  upon  any  ratification  made  after  full  age  of  any 
promise  or  contract  made  during  infancy,  whether  there  shall  or 
shall  not  be  any  new  consideration  for  such  promise  or  ratification 
after  full  age. 


An  Act  to  Repeal  the  Laws  Belatlng  to  Usury  and  to  the  Enroll- 
ment of  Annuities. 

[17  and  18  Vict.  c.  90.    10th  August,  1854.] 

Whereas,  It  is  expedient  to  repeal  the  laws  at  present  in  force 
relating  to  usury;  be  it  enacted  by  the  queen's  most  excellent  maj- 
esty, by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows: 

I.  The  several  acts  and  parts  of  acts  made  in  the  parliaments  of 
England  and  Scotland,  Great  Britain  and  Ireland,  mentioned  in  the 
schedule  hereto,  and  all  existing  laws  against  usury,  shall  be  re- 
pealed. 

n.  Provided  always  that  nothing  herein  contained  shall  prejudice 
or  affect  the  rights  or  remedies  of  any  person,  or  diminish  or  alter 
the  liabilities  of  any  person  in  respect  of  any  act  done  previously  to 
the  passing  of  this  act 
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An  Act  to  Amend  the  Laws  of  England  and  Ireland  AfTeoting  Trade 

and  Commerce. 

[19  and  20  Vict.  c.  97.    29th  July,  1856.] 

Hr.  No  special  promise  to  be  made  by  any  i)erson  after  the  passing 
of  this  act  to  answer  for  the  debt,  default,  or  miscarriage  of  another 
person,  being  in  writing,  and  signed  by  the  parly  to  be  charged  there- 
with or  some  other  person  by  him  thereunto  lawfully  authorised  shall 
be  deemed  invalid  to  support  an  action,  suit,  or  other  proceeding  to 
charge  the  person  by  whom  such  promise  shall  have  been  made,  by 
reason  only  that  the  consideration  for  such  promise  does  not  appear 
in  writing,  or  by  necessary  inference  from  a  written  document. 

IV.  No  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  made  to  a  firm  consisting  of  two  or  more  persons,  or  to^ 
a  single  person  trading  under  the  name  of  a  firm,  and  no  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  a  firm  consisting 
of  two  or  more  persons,  or  of  a  single  person  trading  under  the 
name  of  a  firm,  shall  be  binding  on  the  person  making  such  promise 
in  respect  of  anything  done  or  omitted  to  be  done  after  a  change 
shall  have  taken  place  in  any  one  or  more  of  the  persons  constitut- 
ing the  firm,  or  in  the  person  trading  under  the  name  of  a  firm, 
unless  the  intention  of  the  parties,  that  such  promise  shall  con- 
tinue to  be  binding  notwithstanding  such  change,  shall  api)ear  either 
by  express  stipulation  or  by  necessary  implication  from  the  nature 
of  the  firm  or  otherwise. 

V.  Every  person  who,  being  surety  for  the  debt  or  duty  of  another, 
or  being  liable  with  another  for  any  debt  or  duty,  shall  pay  such 
debt  or  perform  such  duty,  shall  be  entitled  to  have  assigned  to 
him,  or  to  a  trustee  for  him,  every  judgment,  specialty,  or  other 
security  which  shall  be  held  by  the  creditor  in  respect  of  such  debt 
or  duty,  whether  such  judgment,  specialty,  or  other  security  shall 
or  shall  not  be  deemed  at  law  to  have  been  satisfied  by  the  payment 
of  the  debt  or  performance  of  the  duty,  and  such  person  shall  be 
entitled  to  stand  in  the  place  of  the  creditor,  and  to  use  all  the 
remedies,  and,  if  need  be,  and  upon  a  proper  indemnity,  to  use  the 
name  of  the  creditor,  in  any  action  or  other  proceeding,  at  law  or 
in  equity,  in  order  to  obtain  from  the  principal  debtor,  or  any  co- 
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Burety,  co-contractor,  or  co-debtor,  as  the  case  may  be,  indemniflca- 
tion  for  the  advances  made  and  loss  sustained  by  the  person  who 
shall  have  so  paid  such  debt  or  performed  such  duty,  and  such  pay- 
ment or  performance  so  made  by  such  surety  shall  not  be  pleadable 
in  bar  of  any  such  action  or  other  proceeding  by  him:  provided  al- 
ways, that  no  co-surety,  co-contractor,  or  co-debtor  shall  be  entitled 
to  recover  from  any  other  co-surety,  co-contractor,  or  co-debtor,  by 
the  means  aforesaid,  more  than  the  just  proportion  to  which,  as  be- 
tween those  parties  themselves,  such  last-mentioned  person  shall  be 
justly  liable. 


II.  GERMAN    STATUTES. 


The  Gheneral  Q-erman  Exchange  Law,  with  the 

Nuremburg  Supplements. 


OHAFTES  I. 

CAPACITY. 

Art.  1.  Every  one  can  draw  a  bill  of  exchange  who  can  bind  him- 
self bj  contract. 

Art.  2.  The  party  who  is  liable  upon  a  bill  of  exchange  is  responsi- 
ble for  the  discharge  of  his  obligation  with  both  person  and  prop- 
erty. [Sup.  No.  1],  The  holder  of  the  hill  may  take  out  execution 
at  the  same  time  against  hoth  the  person  and  property  of  his  debtor. 
Arrest,*  however,  is  not  permitted  in  suits: 

(1)  Against  the  heirs  of  the  party  liable  upon  the  bill. 

(2)  Upon  contracts  of  exchange  entered  into  for  corporations  or 
other  artificial  persons  or  joint  stock  companies,  or  in  the  business 
of  persons  incapable  of  managing  their  own  affairs,  by  their  repre- 
sentativea; 

(3)  Against  women  unless  they  are  in  trade  or  other  business. 
[Sup.  No.  2],  Exemption  from  personal  arrest  may  he  aUowed  hy 

state  laws  in  actions  upon  hills: 

(a)  Against  members  of  representative  assemblies  during  the  ses- 
sions of  the  same. 
.  (J)  Against  officers  and  soldiers^  judge  advocates  and  surgeons 
and  other  military  officials^  while  in  active  service* 
{d)  Against  civil  officials  in  active  service. 

*  The  provisions  as  to  arrest  have  been  since  repealed  by  the  law  of  May  20, 
1868. 
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{d)  Against  ordamed  ecdedastica. 

{e)  Against  the  captain  and  crew  and  all  other  persons  employ^ 

on  hoard  of  a  ship^  if  the  vessel  is  ready  to  sail, 
if)  Wlien  a  commission  in  bankruptcy   [konkurs^    has  issued 
against  the  property  of  the  debtor^  or  he  has  made  an  as- 
signment on  account  of  prior  obligations;  and^ 
ig)    When  the  debtor  has  been  imprisoned  for  at  least  one  year  on 
account  of  prior  obligations  to  the  same  creditor  that  seeks 
tJte  arrest;  except  so  far  as  the  said  creditor  can  prove  that 
the  debtor  has  means  of  payment  at  his  command, 
[All  restrictions  of  the  right  to  arrest  on  bills  of  exchange  other 
persons  than  those  above  mentioned,  so  far  as  they  are  based  on 
grounds  of  public  law,  are  contained  in  special  statutes.] 

Art.  3.  The  fact  that  a  bill  of  exchange  bears  the  signatures  of 
persons,  who  are  either  wholly  or  partially  incapable  of  entering 
into  a  contract  of  exchange,  does  not  affect  the  liability  of  the  other 
parties  to  the  bill. 

CHAPTER  n. 

Bn.LS  OF  EXCHANGE. 

I.  REQUISITES  OP  A  BILL  OF  EXCHANGE. 

Art.  4.  The  essential  requisites  of  a  bill  of  exchange  are: 

(1)  A  designation  of  it  as  a  bill  of  exchange  (Wechsel)  contained 
in  the  bill  itself;  or  if  the  bill  is  drawn  in  a  foreign  language  a  state- 
ment of  similar  import  in  that  language; 

(2)  A  statement  of  the  amount  to  be  paid. 

(3)  The  name  of  the  person  or  the  firm  to  whom  or  to  whose  order 
it  is  to  be  paid. 

(4)  A  statement  of  the  time  at  which  it  is  to  be  paid:  the  time  of 
payment  [Sup.  No.  3]  m.wit  be  for  the  entire  sum  at  once  and  can  be 
fixed  only:  at  a  day  certain;  at  sight  or  a  certain  time  after  the  date 
of  the  bill;  at  a  fair  or  market. 

(5)  The  signature  of  the  drawer  by  his  name  or  that  of  his  firm. 

(6)  A  statement  of  the  place  w^here,  and  day  of  the  month  and  year 
when,  drawn. 

(7)  The  name  of  the  person  who,  or  firm  which,  is  to  make  pay- 
ment. 
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(8)  A  statement  of  the  place  where  payment  is  to  be  made;  the 
place  mentioned  in  connection  with  the  name  or  the  firm  of  the 
drawee  is  considered  both  as  the  place  of  payment  of  the  bill,  and 
the  place  of  residence  of  the  drawee,  unless  a  particular  place  of 
payment  is  mentioned. 

Art.  5.  If  the  amount  to  be  paid  [Art.  4,  No.  2,]  is  expressed  in 
both  words  and  figures  and  these  do  not  correspond,  the  bill  is  valid 
for  the  amount  expressed  in  words. 

If  the  amount  is  expressed  several  times  in  words,  or  several  times 
in  figures,  which  do  not  correspond,  the  bill  is  valid  for  the  smallest 
amount  expressed. 

Art.  6.  The  drawer  may  make  himself  the  payee  [Art.  4,  No.  3]. 

In  like  manner  the  drawer  may  make  himself  the  drawee  [Art.*  4, 
No.  7,]  in  case  payment  is  to  be  made  at  a  place  other  than  that  of 
drawing  the  bill. 

Art.  7.  A  writing  which  lacks  any  one  of  the  essential  requisites 
[Art.  4]  of  a  bill  of  exchange  has  no  binding  force  as  a  bill  of  ex- 
change. The  legal  contracts  also  [indorsement,  acceptance,  guar- 
anty,] contained  in  such  a  writing  have  no  effect  as  contracts  of  ex- 
change. 

[Sup.  No.  4]  A  promise  in  a  hill  of  exchange  to  pay  interest  is  to  he 
regarded  as  not  written. 

11.  THE  OBLIGATION  OF  THE  -DRAW^ER. 

Art.  8.  The  drawer  of  a  bill  of  exchange  is  liable  for  its  acceptance 
and  payment  as  such. 

III.  INDORSEMENT. 

Art.  9.  The  payee  may  transfer  the  bill  of  exchange  to  another 
by  indorsement  (Giro);  but  if  the  drawer  has  in  the  bill  restricted 
its  transfer  by  the  w-ords  "not  to  order"  or  an  equivalent  expression, 
the  indorsement  has  no  legal  effect. 

Art.  10.  By  indorsement  all  rights  growing  out  of  the  bill  are 
transferred  to  the  indorsee,  and  among  others  the  privilege  of  fur- 
ther indorsing. 

And  a  bill  of  exchange  may  be  lawfully  indorsed  to  the  drawer, 
drawee  or  acceptor,  or  to  a  prior  indorser,  and  by  such  person  fur- 
ther indorsed. 
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Art.  11.  The  indorsement  must  be  written  upon  the  bill  op  a  copy 
of  the  same,  or  upon  a  sheet  (allonge)  attached  to  the  bill  or  copy. 

Art.  12.  An  indorsement  is  valid  if  the  indorser  writes  merely  his 
name  or  that  of  his  firm  upon  the  back  of  the  bill  or  the  copy,  or 
upon  the  allonge  (blank  indorsement). 

Art.  13.  Every  holder  of  a  bill  is  authorized  to  fill  up  the  blank 
indorsements  upon  it;  but  he  can  indorse  the  bill  over  without  doing 
this. 

Art.  14.  The  indorser  is  bound  to  every  subsequent  holder  of  the 
bill  for  its  acceptance  and  payment  according  to  its  tenor. 

If,  however,  he  has  added  to  his  indorsement  the  notice  "without 
recourse"  ["ohne  Gewahrleistung,"  "ohne  Obligo"]  or  an  equivalent 
qualification,  he  is  discharged  from  liability  on  his  indorsement. 

Art.  15.  If  in  the  indorsement  further  transfer  is  forbidden  by 
the  words  "not  to  order"  ["nicht  an  Ordre"]  or  an  equivalent  phrase, 
those  who  obtain  the  bill  through  the  indorsee  can  have  no  recourse 
to  the  indorser. 

Art.  16.  If  a  bill  of  exchange  is  indorsed  after  the  period  for  pro- 
test for  non-payment  has  expired,  the  indorsee  acquires  the  rights 
existing  against  the  drawee  by  reason  of  any  acceptance  that  may 
have  been  given  and  right  to  recourse  against  all  persons  who  in- 
dorsed the  bill  after  the  expiration  of  said  period. 

But  if  before  the  indorsement  the  bill  has  already  been  protested 
for  non-payment,  the  indorsee  has  only  the  rights  of  his  indorser 
against  the  acceptor,  the  drawer,  and  all  who  indorsed  the  bill  be- 
fore protest. 

In  such  case  the  indorser  is  not  liable  as  indorser  by  the  law  mer- 
chant. 

Art.  17.  If  there  is  added  to  the  indorsement  the  phrase  "for  col- 
lection" ["zur  Einkassierung,"  "in  Prokura,"]  or  any  other  formula 
expressive  of  agency,  the  indorsement  does  not  transfer  the  title  to 
the  bill,  but  it  authorizes  the  indorsee  to  collect  the  bill,  to  protest 
It  and  give  notice  of  non-payment  to  the  party  prior  to  his  indorser, 
as  well  as  to  bring  suit  for  the  amount  unpaid,  and  to  receive  the 
amount  paid  into  court  on  the  bill.  Such  an  indorsee  is  also  empow- 
ered to  transfer  his  authority  to  another  by  a  further  indorsement 
for  collection*    On  the  other  hand,  he  is  not  entitled  to  make  a  fur- 
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ther  transfer  by  his  own  indorsement,  even  if  the  clause  "or  order" 
is  added  to  the  indorsement  for  collection. 


IV.  PRESENTMENT  FOR  ACCEPTANCE. 

Art.  18.  The  holder  of  a  bill  is  entitled  to  present  it  at  once  to 
the  drawee  for  acceptance  and  in  default  of  acceptance  to  have  it 
protested. 

[Sup.  No.  6]  A  contrary  agreement  has  no  legal  ejfecU 

An  exception  is  allowed  only  in  the  case  of  bills  drawn  payable 
during  a  fair-  or  market-time  [Mess-  or  Marktwechsel]  which  may 
be  presented  for  acceptance  and  protested  for  non-acceptance  only  at 
the  time  designated  by  law  for  presentment  at  the  place  of  the  fair 
or  market. 

Mere  possession  of  a  bill  confers  authority  to  present  it  and  have 
it  protested  for  non-acceptance. 

Art.  19.  The  holder  is  required  to  present  for  acceptance  only 
such  bills  as  are  drawn  payable  at  a  certain  time  after  sight.  Such 
bills  must  (under  penalty  of  losing  all  claim  upon  the  bill  against 
indorsers  and  drawer)  be  presented  for  acceptance  in  accordance 
with  the  intent  clearly  expressed  in  the  bill,  and,  in  default  of  such 
expression,  within  two  years  after  date.    . 

If  an  indorser  has  added  to  his  indorsement  upon  a  bill  of  this 
kind  the  designation  of  a  special  period  for  making  presentment, 
he  is  released  from  his  liability  upon  the  bill,  if  it  is  not  presented 
for  acceptance  within  this  period. 

Art.  20.  If  acceptance  of  a  bill  payable  at  a  certain  time  after 
sight,  is  not  obtainable,  or  the  drawee  refuses  to  date  his  acceptance, 
the  holder  must  (under  penalty  of  losing  all  claim  against  indorsers 
and  drawer)  establish  a  due  presentment  of  the  bill  by  a  protest 
made  within  the  period  for  presentment. 

In  this  case  the  day  of  protest  is  considered  the  day  of  present- 
ment. 

If  the  protest  is  not  made,  the  maturity  of  the  bill,  as  against  the 
acceptor  who  omits  to  date  his  acceptance^  is  reckoned  from  the  last 
day  of  the  period  for  presentment. 
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V.  AOCEPTANCB. 


Art.  21.  The  acceptance  of  a  bill  of  exchange  must  be  made  in 
writing  upon  the  bill. 

Every  declaration  written  upon  the  bill  and  signed  by  the  drawee 
is  equivalent  to  an  absolute  acceptance,  except  so  far  as  it  is  ex- 
plicitly therein  stated  either  that  the  drawee  will  not  accept  at 
all,  or  that  he  will  do  so  only  under  certain  restrictions.  In  like 
manner,  it  is  an  absolute  acceptance,  if  the  drawee  writes  his  name 
or  that  of  his  firm  without  further  words  upon  the  face  of  the  bill. 

An  acceptance  once  given  cannot  be  retracted. 

Art.  22.  The  drawee  can  restrict  his  acceptance  to  a  part  of  the 
sum  mentioned  in  the  bill. 

If  other  restrictions  are  added  to  the  acceptance,  the  bill  will  be 
regarded  exactly  as  if  acceptance  were  absolutely  refused;  but  the 
acceptor  is  liable  by  the  law  merchant  according  to  the  tenor  of  his 
acceptance. 

Art.  23.  The  drawee  becomes  by  his  acceptance  liable  by  the  law 
merchant  to  pay  at  maturity  the  sum  for  which  he  has  accepted. 

The  drawee  by  his  acceptance  becomes  liable  to  the  drawer  also 
upon  the  bill. 

On  the  other  hand  the  drawee  has  no  claim  by  the  law  merchant 
upon  the  bill  against  the  drawer. 

Art.  24.  If  in  the  bill  a  place  of  payment  is  named  different  [Art. 
4,  No.  8,]  from  that  of  the  drawee's  residence  [Domicilwechsel],  so 
far  as  it  is  not  stated  in  the  bill  by  whom  the  payment  is  to  be  made, 
this  must  be  indicated  by  the  drawee  upon  the  bill  in  his  acceptance. 
If  this  is  not  done,  it  is  implied  that  the  drawee  himself  will  make 
payment  at  the  place  of  payment.  The  drawer  of  such  a  bill  may 
in  the  bill  require  presentment  for  acceptance.  The  disregard  of 
such  direction  will  involve  the  loss  of  the  right  of  recourse  against 
drawer  and  indorsers. 

VI.  DEMAND  OF  SECURITY. 

1.  For  Non- Acceptance. 

Art.  25.  If  acceptance  of  a  bill  of  exchange  is  either  absolutely 
refused  or  given  on  condition  or  for  a  smaller  amount,  the  indorsers 
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and  drawer  are  commercially  liable,  upon  protest  for  non-acceptance, 
to  give  sufficient  security  for  payment  at  maturity  of  the  amount 
named  in  the  bill,  or  of  the  amount  for  which  the  bill  was  not  ac- 
cepted, as  well  as  for  reimbursement  of  the  costs  incurred  by  non- 
acceptance. 

These  persons  may,  however,  at  their  own  expense,  deposit  the 
amount  due  in  court  or  with  any  other  tribunal  or  institution  au- 
thorized to  receive  deposits. 

Art.  26.  The  payee  as  well  as  every  indorsee,  on  receiving  protest 
for  non-acceptance,  is  thereby  authorized  to  demand  security  from 
the  drawer  and  other  prior  parties,  and  to  bring  suit  thereon  as 
upon  a  bill  of  exchange. 

The  person  making  such  demand  is  not  herein  restricted  to  the 
order  of  the  indorsements  and  the  choice  once  made.  Production 
of  the  bill  and  proof  that  the  party  making  the  demand  has  himself 
given  security  to  subsequent  parties  are  not  necessary. 

Art.  27.  The  security  given  is  available  not  only  to  the  party  de- 
manding it,  but  also  to  all  other  parties  to  the  bill  subsequent  to 
the  giver,  so  far  as  they  make  demand  upon  him  for  security.  Such 
persons  are  entitled  to  demand  further  security  only  in  case  they 
can  establish  an  objection  to  the  character  or  amount  of  the  86- 
curitv  offered. 

Art  28.  The  security  given  must  be  surrendered: 

(1)  As  soon  as,  in  addition  thereto,  a  full  acceptance  is  obtained. 

(2)  If  action  is  not  brought  on  the  bill  for  payment  within  one 
jear  from  the  maturity  of  the  bill  against  the  person  liable  to  suit 
and  furnishing  the  security. 

(3)  If  the  bill  is  paid  or  becomes  of  no  effect. 

S.  For  Insecurity  of  Acceptance. 

Art.  29.  If  a  bill  of  exchange  has  been  accepted  in  whole  or  in 
part,  security  for  such  amount  can  only  be  demanded: 

(1)  If  the  acceptor  has  gone  into  bankruptcy,  or  has  merely  sus- 
pended payment. 

(2)  If  after  the  delivery  of  the  bill  an  execution  against  the  prop- 
erty of  the  acceptor  has  been  returned  unsatisfied,  or  if  an  execution 
has  issued  against  his  person  in  satisfaction  of  a  money  contract.  If 
in  these  cases  security  is  not  furnished  by  the  acceptor,  and  protest 
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is  made  on  this  account  against  him,  and  if  on  notice  of  the  protest 
acceptance  cannot  be  obtained  from  the  persons  that  may  be  named 
in  the  bill  au  besoin,  the  holder  and  every  indorser  may,  upon  de- 
livery of  the  protest,  demand  security  from  the  parties  to  the  bill 
prior  to  himself  [Art.  25-28]. 

The  mere  possession  of  the  bill  in  the  above  cases,  (1)  and  (2), 
gives  full  authority  to  demand  security  from  the  acceptor,  and  if  it 
is  not  to  be  obtained,  to  have  the  bill  protested.  [Sup.  No.  6],  Tlur 
holder  of  the  hiU  may  also  in  the  above  cases^  (1)  and  (2),  demand  & 
curity  of  the  acceptor  as  by  procedure  o?i  the  hilL 
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VII.  PERFORMANCE  OF  THE  CONTRACT  OF  EXCHANGE. 

1,   Time  of  Payment. 

Art.  30.  If  in  the  bill  a  certain  day  is  named  for  payment,  the  bill 
matures  on  that  day.  If  the  time  for  payment  is  set  for  the  middle 
of  a  month,  the  bill  is  payable  on  the  fifteenth  of  that  month.  [Sup. 
No.  7],  If  payment  is  to  he  made  at  the  heginning  ar  the  end  of  a  motif  h^ 
the  first  or  last  day  of  the  month  is  to  he  understood. 

Art.  31.  A  bill  drawn  at  sight  is  payable  on  presentation. 

Such  a  bill  must  (on  pain  of  loss  of  recourse  against  the  indorsers 
and  drawer)  be  presented  for  payment  as  directed  specially  in  the 
bill,  and,  in  default  of  such  special  direction  within  two  years  from 
its  date. 

If  on  a  bill  of  this  kind  an  indorser  has  added  to  his  indorsement 
a  particular  time  for  presentation,  his  liability  upon  the  bill  ceases 
if  it  is  not  presented  within  such  time. 

Art.  32.  Bills  which  are  payable  at  a  certain  time  after  sight  or 
after  date,  become  due  as  follows: 

(1)  If  the  period  is  expressed  in  days,  on  the  last  day  of  such  pe- 
riod; and  in  reckoning  the  period,  the  day  on  which  a  bill  payable 
after  date  is  drawn,  or  on  which  one  payable  after  sight  is  presented 
for  acceptance,  is  not  counted. 

(2)  If  the  time  is  expressed  in  weeks  or  months,  or  in  a  period 
embracing  several  months  (a  year,  half  year,  quarter),  on  that  day 
of  the  week  or  month  of  payment  w^hich  by  its  name  or  number  cor- 
responds to  the  day  of  date  or  presentment;  and  if  the  day  does  not 
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occur  in  the  month  of  payment,  the  bill  matures  on  the  last  day  of 
that  month. 

The  expression  'Tialf  month"  will  be  considered  equivalent  to  fif- 
teen days. 

If  the  bill  is  drawn  at  one  or  more  whole  months  and  a  half  month, 
the  fifteen  days  are  to  be  counted  last. 

Art.  33.  Days  of  grace  are  not  allowed. 

Art.  34.  If  an  inland  bill  is  drawn  in  a  country  where  time  is 
reckoned  according  to  the  old  style,  and  it  is  not  noted  thereon  that 
the  bill  is  dated  according  to  the  new  style,  or  if  it  is  dated  accord- 
ing to  both  styles,  the  day  of  maturity  will  be  reckoned  from  that 
day  of  the  new  style  calendar  corresponding  to  the  day  of  its  date  ex- 
pressed according  to  the  old  style. 

Art.  35.  Fair-  or  market-bills  ['*Mess-"  or  ^^arkt-Wechsel"]  are 
payable  at  the  time  appointed  by  the  laws  of  the  place  of  the  fair  or 
market,  and  in  default  of  such  regulation,  on  the  day  before  the 
legal  close  of  the  fair  or  market. 

If  the  fair  or  market  lasts  only  one  day,  the  bill  matures  on  that 

day. 

S.  Payment. 

Art.  36.  The  holder  of  an  indorsed  bill  of  exchang:e  is  shown  to 
be  the  owner  of  the  bill  by  a  continuous  series  of  indorsements  com- 
ing down  to  himself.  Accordingly  the  first  indorsement  must  be 
signed  with  the  name  of  the  payee,  and  every  subsequent  indorse- 
ment with  the  name  of  that  person  whom  the  immediately  preced- 
ing indorsement  names  as  indorsee.  If  a  further  indorsement  fol- 
lows one  in  blank,  it  is  understood  that  the  last  indorser  obtained 
the  bill  through  the  blank  indorsement. 

Indorsements  stricken  out  will,  upon  proof  of  authority  to  erase, 
be  considered  as  never  written. 

The  person  paying  is  not  bound  to  establish  the  genuineness  of 
the  indorsements. 

Art.  37.  If  a  bill  is  drawn  in  a  kind  of  money  not  current  at  the 
place  of  payment,  or  in  a  conventional  currency,  the  amount  of  the 
bill  may  be  paid  at  maturity  in  local  currency  of  equal  value,  pro- 
vided the  drawer  has  not  by  use  of  the  word  "effective"  or  similar 
expression  explicitly  required  payment  in  the  currency  designated 
in  the  bill. 
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Art.  38.  The  holder  of  the  bill  cannot  refuse  to  receive  a  partial 
payment  offered  to  him,  even  when  the  bill  has  been  accepted  for  its 
entire  face. 

Art.  39.  The  person  liable  on  the  bill  is  only  bound  to  pay  upon 
surrender  of  the  receipted  bill.  If  he  makes  a  partial  payment,  he 
can  only  require  that  the  payment  be  noted  upon  the  bill,  and  a  re- 
ceipt be  given  him  upon  a  copy. 

Art.  40.  If  payment  of  the  bill  is  not  demanded  at  maturity, 
after  the  expiration  of  the  period  appointed  for  protest  for  non- 
payment, the  acceptor  is  entitled  to  deposit  the  amount  of  the  bill 
at  the  risk  and  cost  of  the  holder  in  court,  or  in  any  other  tribunal 
or  institution  authorized  to  receive  deposits. 

To  summon  the  holder  is  not  necessary. 

VIII.  RECOURSE  UPON  NON-PAYMENT. 

Art.  41.  In  order  to  have  legal  recourse  against  drawer  and  in- 
dorsers  upon  non-jyayment  it  is  necessary: 

(1)  That  the  bill  should  have  been  presented  for  payment;  and 

(2)  That  both  the  presentment  and  the  non-payment  be  shown  by 
a  protest  therefor  made  in  due  time. 

Protest  may  be  made  on  the  day  fixed  for  payment,  but  at  the 
latest  it  must  be  made  on  the  second  business  day  after  the  bill  is 
due. 

Art.  42.  The  request  that  no  protest  be  made  ["ohne  Protest;" 
"ohne  Kosten"]  is  considered  as  a  waiver  of  protest,  but  not  as  a 
waiver  of  the  right  to  a  prompt  presentment. 

The  burden  of  proof  is  on  the  party  making  such  request,  if  ho 
calls  the  due  presentment  in  question.  Such  request  is  no  defense 
against  the  liability  for  costs  of  protest  incurred. 

Art.  43.  Bills  drawn  upon  a  particular  place  [Domizilirte  Wechsel] 
are  to  be  presented  at  that  place  to  the  person  named  as  payer,  or 
if  no  such  person  is  named,  to  the  drawee  himself;  and  if  payment  is 
refused,  are  to  be  protested  there. 

If  due  protest  against  the  designated  payer  is  neglected,  the  right 
to  recourse  upon  the  bill  is  lost,  not  only  as  against  the  drawer  and 
indorsers,  but  also  as  against  the  acceptors. 

Art.  44.  Neither  presentment  at  maturity  nor  protest  is  necee- 
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sary  to  the  right  of  recovery  against  the  acceptor,  except  in  the  case 
mentioned  in  Art.  43. 

Art.  45.  The  holder  of  a  bill  of  exchange  protested  for  non-pay- 
ment must  notify  the  party  immediately  preceding  him  thereof  in 
writing  within  two  days  after  the  day  of  the  protest.  It  is  suflS- 
cient,  if  within  this  time  the  written  notice  is  placed  in  the  post 
office.  Every  party  receiving  notice  must  within  the  same  time  after 
its  receipt  give  notice  to  the  party  immediately  preceding  him. 

The  holder  or  indorsee  who  fails  to  give  notice,  or  to  give  it  to 
the  party  immediately  preceding  him,  is  liable  to  all  prior  parties,  or 
to  the  intermediate  ones  whom  he  has  omitted,  for  the  damages  aris- 
ing out  of  such  omission.  He  loses  also  hia  claim  against  the  said 
parties  for  interest  and  costs,  so  that  he  can  only  demand  of  them 
the  face  of  the  bilL 

Art.  46.  In  proving  that  written  notice  was  given  in  duie  time  to 
a  prior  party,  a  post  office  certificate  is  sufficient  evidence  that  a 
letter  was  sent  by  the  person  interested  to  the  .one  addressed  on  the 
day  specified;  provided  that  it  be  not  shown  that  the  letter  which 
arrived  was  of  another  purport.  So,  too,  the  day  of  the  reception 
of  written  notice  can  be  proved  by  a  post  office  certificate. 

Art.  47.  If  an  indorser  has  transferred  the  bill  without  adding  the 
designation  of  his  residence,  the  party  immediately  prior  to  him  is  to 
be  notified  of  the  non-payment. 

Art.  48.  Every  person  liable  on  the  bill  has  the  right  to  demand 
fyom  the  holder,  on  payment  of  the  amount  of  the  bill  with  interest 
and  costs,  a  surrender  to  him  of  the  receipted  bill  and  of  the  protest 
for  non-payment. 

Art.  49.  The  holder  of  a  bill  protested  for  non-payment  may  in- 
stitute suit  upon  the  bill  against  all  parties  liable  on  it  or  only 
against  some  one  or  more  of  them,  without  thereby  losing  his  right 
of  action  against  the  parties  liable  and  not  included  in  the  suit.  He 
is  not  bound  to  pursue  the  indorsers  in  their  order. 

Art.  50.  The  right  of  recourse  of  an  indorser  who  has  had  a  bill 
protested  for  non-payment,  is  limited  to: 

(1)  The  unpaid  amount  of  the  bill  together  with  six  per  cent,  inter- 
est per  annum  from  maturity. 

(2)  The  costs  of  protest  and  other  disbursements. 

(3)  A  conmiission  of  one-third  of  one  per  cent 
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If  the  person  liable  lives  in  another  place  than  that  of  payment, 
the  amounts  above  mentioned  must  be  paid  at  the  same  rate  of  ex- 
change as  a  sight  bill  drawn  from  the  place  of  payment  of  the  bill 
upon  the  place  of  residence  of  the  person  liable. 

If  no  rate  of  exchange  exists  at  the  place  of  payment  upon  that 
place  of  residence,  the  rate  will  be  taken  upon  that  place  which 
lies  nearest  such  residence. 

The  rate  of  exchange,  on  request  of  the  person  liable,  is  to  be  es- 
tablished by  a  table  of  rates  promulgated  by  public  authority,  or  by 
the  certificate  of  a  sworn  broker,  or  in  default  of  these  by  the  cer- 
tificate of  two  merchants. 

Art.  51.  The  indorser  who  has  paid  the  bill  or  has  received  it  afl 
a  i-emittance,  is  entitled  to  demand  from  a  prior  indorser,  or  from 
the  drawer: 

(1)  The  amount  paid  by  or  charged  to  him,  with  six  per  cftnt.  im- 
terest  per  annum  from  the  day  of  payment. 

(2)  The  costs  incurr^  by  him. 

(3)  Damages  of  one-third  of  one  per  cent. 

If  the  party  liable  lives  in  a  different  place,  the  amounts  above 
mentioned  must  be  paid  at  the  same  rate  of  exchange  as  a  sight 
bill  drawn  from  the  holder's  place  of  residence  upon  that  of  the  party 
liable  as  aforesaid. 

If  at  the  holder's  residence  there  exists  no  rate  of  exchange  upon 
the  residence  of  the  party  so  liable,  the  rate  upon  that  place  will  be 
taken,  which  lies  nearest  such  residence 

As  to  proof  of  the  rate  of  exchange  the  provisions  of  Art  5* 
apply. 

Art.  52.  Under  the  provisions  of  Arts.  50  and  51,  Nos.  1  and  3,  in 
recourse  to  a  foreign  place  higher  rates  which  are  lawful  there  may 
be  allowed. 

Art.  53.  The  party  taking  recourse  may  draw  a  bill  of  re-exchange 
for  the  amount  of  his  demand  upon  the  person  liable  to  him. 

In  such  case  the  demand  includes  the  broker's  conunissions  for 
negotiating  the  bill  of  re-exchange  as  well  as  all  stamp  duties  thereon. 

The  bill  of  re-exchange  must  be  payable  inmiediately  upon  sight. 

Art.  64.  The  person  to  whom  recourse  is  thus  had  is  only  bound 
to  make  payment  upon  surrender  of  the  original  bill,  the  protest  and 
a  receipted  account  of  the  cost  of  recourse. 
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Art  66.  Every  indorser  who  has  paid  a  subsequent  party  may 
strike  out  his  indorsement  and  those  subsequent  to  it. 

IX.  INTERVENTION. 

1.  Acceptance  for  Honor. 

Art.  56.  If  upon  a  bill  protested  for  non-acceptance  a  drawee 
au  besoin  is  designated  at  the  place  where  the  bill  is  payable,  ac- 
ceptance must  be  demanded  of  such  person  before  security  can  be 
required. 

Among  several  persons  named  au  besoin,  that  one  must  be  prefer- 
red by  whose  payment  the  greatest  number  of  parties  liable  will 
be  discharged. 

Art.  57.  The  holder  is  not  required  to  receive  an  acceptance  for 
honor  on  the  part  of  a  person  not  named  au  besoin  upon  the  bill. 

Art.  58.  The  acceptor  for  honor  must,  on  repayment  of  costs,  sur- 
render the  protest  for  non-acceptance,  and  in  an  addendum  thereto 
note  the  acceptance  for  honor. 

Upon  sending  the  protest  he  must  give  the  person  for  whose 
honor  he  accepted  notice  of  the  intervention  which  has  occurred; 
and  this  notice  he  must  put  into  the  post  office  with  the  protest 
within  two  days  after  the  day  of  protest. 

If  he  omits  this,  he  is  liable  fof  the  damages  arising  from  the 
omission. 

Art.  59.  If  the  acceptor  for  honor  has  omitted  to  note  in  his  ac- 
c^tance  for  whose  honor  the  acceptance  is  given,  it  will  be  for  the 
honor  of  the  drawer. 

Art  60.  The  acceptor  for  honor  becomes  liable  by  his  acceptance 
as  a  party  to  the  bill  to  all  parties  subsequent  to  the  person  for 
whose  honor  he  accepted.  This  liability  ceases,  if  the  bill  is  not 
presented  for  payment  to  the  acceptor  for  honor  at  the  latest  on 
the  second  business  day  after  its  maturity. 

Art.  61.  If  the  bill  is  taken  up  by  a  person  named  au  besoin  or 
other  intervener  for  honor,  the  holder,  and  parties  subsequent  to 
the  one  for  whose  honor  the  bill  is  accepted,  have  no  right  to  de- 
mand security.  But  security  may  be  given  by  the  one  for  whose 
honor  it  has  been  accepted,  and  by  the  parties  prior  to  him. 
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S.  Payment  yi??*  Honor. 

Art.  62.  If  there  is  upon  a  bill  which  is  dishonored  by  the  drawee 
(»*  on  a  copy  of  it  a  drawee  au  besoin  or  an  acceptance  for  honor 
at  the  designated  place  of  payment,  the  holder  must  at  the  latest 
on  the  second  business  day  after  maturity  present  the  bill  for  pay- 
ment to  all  the  persons  named  au  besoin  and  to  the  acceptor  for 
honor,  and  must  note  the  result  in  the  protest  for  non-payment  or 
in  an  addendum  to  it. 

If  he  neglects  this,  he  loses  his  right  of  recouree  to  the  party  by 
whom  the  reference  in  case  of  need  is  made,  or  to  the  party  for 
whose  honor  the  bill  was  accepted,  and  the  parties  subsequent  to 
them. 

If  the  holder  refuses  a  payment  for  honor  offered  by  any  other 
intervener,  he  loses  his  right  of  recourse  to  the  parties  subsequent 
to  the  person  for  whose  honor  payment  was  offered. 

Art.  63.  The  bill  and  the  protest  for  non-payment  must  be  sur- 
rendered upon  repayment  of  costs  to  the  pei'son  paying  the  bill  for 
honor. 

By  such  payment  he  acquires  the  rights  of  the  holder  [Arts.  50 
and  52]  against  the  person  for  whose  honor  he  has  paid^  the  parties 
prior  to  him,  and  the  acceptor. 

Art.  64.  Among  several  persons  offering  to  pay  the  bill  for  honor, 
that  one  is  to  be  preferred  by  whose  payment  the  greatest  number 
of  persons  liable  on  the  bill  will  be  discharged. 

An  intervener,  who  paj^s  the  bill  notwithstanding  that  it  is  evident 
from  the  bill  or  the  protest  that  another,  who  should  have  been  pre- 
ferred to  him  by  this  rule,  was  ready  to  pay  it,  has  no  right  of  re- 
course to  those  indorsers  who  would  have  been  discharged  through 
the  payment  offered  by  such  other  person. 

Art.  65.  The  acceptor  for  honor  who  does  not  make  payment,  be- 
cause the  drawee  or  another  intervenor  has  paid,  is  entitled  to  re- 
cover from  the  person  paying  a  commission  of  one-third  of  one  per 
cent 
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X.  DUPI/IOATION  OF  BILLS. 

1.  Duplicate  JBUU  of  Exchange. 

Art.  66.  The  drawee  of  a  bill  is  obliged  to  deliver  to  the  payee  on 
demand  several  duplicate  parts  of  the  bill.  These  must  be  noted 
in  the  bill  as  first,  second,  third,  &c.;  otherwise  each  part  will  be 
valid  as  an  independent  bill  (Sola-Wechsel).  An  indorsee  also  may 
demand  a  duplicate  of  the  bill.  He  must  apply  for  this  to  the  party 
immediately  prior  to  himself;  and  he  must  in  turn  go  back  to  the 
party  preceding  him  until  the  demand  is  made  of  the  drawer.  Every 
indorsee  may  require  of  his  predecessor  that  the  prior  indorsements 
be  repeated  upon  the  duplicate. 

Art.  67.  If  one  of  several  parts  is  paid,  the  others  become  of  no 
effect. 

But  there  remain  liable  upon  the  other  parts: 

(1)  On  their  indorsements,,  the  indorser  who  has  indorsed  several 
parts  of  the  same  bill  to  different  persons,  and  all  later  indorsers 
whose  signatures  are  found  upon  the  parts  not  surrendered  on  pay- 
ment of  the  original  bill. 

(2)  On  his  acceptance,  the  acceptor  who  has  accepted  several  parts 
of  the  same  bill  which  are  not  surrendered  on  payment  of  the  orig- 
inal bill. 

Art.  68.  Whoever  has  forwarded  one  of  several  parts  of  a  bill  for 
acceptance  must  note  upon  those  remaining  with  whom  the  part 
forwarded  by  him  for  acceptance  is  to  be  found.  The  omission  of 
this  note  however  does  not  render  the  bill  invalid. 

The  person  intrusted  with  the  part  forwarded  for  acceptance  is 
bound  to  deliver  the  same  to  whoever  proves  himself  entitled  to  re- 
ceive it  as  indorsee  [Art.  36]  or  otherwise. 

Art.  69.  The  holder  of  a  duplicate  which  states  in  whose  hands 
the  part  forwarded  for  acceptance  is  to  be  found  cannot  demand 
security  for  non-acceptance  and  have  recourse  for  payment  upon  non- 
payment, until  he  shows  by  means  of  protest: 

(1)  That  the  part  forwarded  for  acceptance  has  not  been  delivered 
to  him  by  the  person  having  charge  of  it;  and 

(2)  That  acceptance  or  payment  has  not  been  obtained  upon  the 
duplicate. 

KAND.C.P.— 176 
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S.   Copies  of  Bills. 

Art.  70.  Copies  of  bills  of  exchange  must  contain  a  transcript  of 
the  bill  and  of  the  indorsements  and  memoranda  found  thereon,  with 
the  statement  "a  copy  as  far  as  this,"  or  a  similar  notice  added. 

It  must  be  noted  in  the  copy  with  whom  the  original  of  the  bill 
forwarded  for  acceptance  is  to  be  found.  The  omission  of  this 
memorandum  does  not  however  deprive  the  indorsed  copy  of  its 
force  as  an  instrument  of  exchange. 

Art.  71.  Every  original  indorsement  found  upon  a  copy  binds  the 
indorsers  exactly  as  if  it  stood  upon  an  original  bill. 

Art.  72.  The  person  in  charge  of  the  original  bill  is  bound  to  de- 
liver it  to  the  holder  of  a  copy  containing  one  or  more  original  in- 
dorsements, provided  such  person  proves  himself  entitled  to  receive 
it  as  indorsee  or  otherwise. 

If  the  original  bill  is  not  delivered  up  by  its  custodian,  the  holder 
of  the  copy  may  demand  security  (only  after  making  the  protest 
mentioned  in  Art.  69,  No.  1),  and  payment  (only  after  the  day  stated 
in  the  copy  for  the  maturity  of  the  bill)  against  those  indorsers  whose 
original  indorsements  are  found  upon  the  copy. 

XI.  LOST  BILLS. 

Art.  73.  The  owner  of  a  lost  bill  of  exchange  may  ask  for  the  can- 
cellation of  the  bill  in  the  court  of  the  place  of  payment.  After  com- 
mencing proceedings  for  cancellation,  he  may  demand  payment  from 
the  acceptor,  if  he  gives  security  for  the  cancellation  of  the  bill. 
Without  giving  such  security  he  is  only  entitled  to  ask  that  the  sum 
due  upon  the  acceptance  be  paid  into  court,  or  into  Bome  other  tri- 
bunal or  institution  authorized  to  receive  deposits. 

Art.  74.  The  owner  of  a  bill,  who  is  shown  to  be  such  in  accord- 
ance with  the  provisions  of  Art.  36,  may  only  be  compelled  to  sur- 
render it  if  he  obtained  the  bill  in  bad  faith,  or  was  chargeable  with 
gross  negligence  in  obtaining  it. 

XII.  FORGED   BILLS. 

Art.  75.  Even  if  the  signature  of  the  drawer  of  a  bill  of  exchange 
is  spurious  or  counterfeit,  the  genuine  acceptance  and  genuine  in- 
dorsements remain  in  full  force. 


•  OBRMAN  STATUTES.  2803 

Art.  76.  Upon  a  bill  containing  a  spurious  or  counterfeit  accep- 
tance OP  indorsements,  all  the  indorsers  and  the  drawer  who^e  signa- 
tures are  genuine  remain  liable  bj  the  law  merchant 

XIII.  LIMITATIONS  OF  ACTIONS  ON  BILLS. 

Art.  77.  The  right  of  action  against  the  acceptor  on  the  bill  is 
barred  in  three  years,  reckoned  from  the  day  of  the  maturity  of  the 
bill. 

Art.  78.  The  holder's  [Art.  50]  right  of  recourse  to  the  drawer  and 
other  prior  parties  is  barred : 

(1)  In  three  months,  if  the  bill  was  payable  in  Europe,  with  the 
exception  of  Iceland  and  the  Faroe  Islands. 

(2)  In  six  months,  if  the  bill  was  payable  in  the  maritime  coun- 
tries of  Asia  and  Africa,  along  the  Mediterranean  and  Black  Seas, 
or  among  the  islands  of  those  seas  belonging  to  said  countries. 

(3)  In  eighteen  months,  if  the  bill  was  payable  in  other  non-Euro- 
pean countries  or  in  Iceland  or  the  Faroe  Islands. 

The  period  of  limitation  begins  to  run  against  the  holder  on  the 
day  of  making  protest. 

Art.  79.  The  indorser's  [Art.  5]  right  of  recourse  to  his  drawer 
and  other  prior  parties  is  barred: 

(1)  In  three  months,  if  the  person  seeking  recourse  lives  in  Europe 
excepting  Iceland  and  the  Faroe  Islands. 

(2)  In  six  months,  if  the  person  seeking  recourse  lives  in  the  mari- 
time countries  of  Asia  and  Africa,  along  the  Mediterranean  and 
lUack  Seas,  or  in  the  islands  of  those  seas  belonging  to  said  coun- 
tries. 

(3)  In  eighteen  months,  if  the  person  seeking  recourse  lives  in 
any  other  non-European  country,  or  in  Iceland  or  the  Faroe  Islands. 

The  period  of  limitation  runs  against  the  indorser  from  the  time 
of  payment,  if  he  has  paid  before  an  action  is  begun  against  him; 
but  in  all  other  cases  from  the  day  process  is  served  on  him. 

Art.  80.  The  period  of  limitations  [Arts.  77-79]  is  interrupted 
only  by  service  of  process,  and  only  then  in  relation  to  the  person 
against  whom  the  process  is  directed.  But  in  this  respect  notice  by 
the  defendant  that  the  bill  is  contested  is  equivalent  to  the  com- 
mencement of  an  action. 
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XIV.  RIOHT    OP   ACTION. 

Art.  81.  The  obligations  arising  under  a  bill  of  exchange  affect 
the  drawer,  acceptor  and  indorsers  of  the  bill  and  every  one  who  has 
subscribed  with  them,  the  bill,  the  copy  thereof,  the  acceptance  or 
the  indorsement,  even  if  he  has  named  himself  therein  as  surety 
only  (per  aval). 

The  liability  of  these  parties  extends  to  all  demands  of  the  holder 
of  the  bill  on  account  of  non-performance  of  the  contract  of  ex- 
change. 

The  holder  of  the  bill  may  for  his  whole  demand  confine  himself 
to  a  single  party;  and  he  may  elect  which  of  the  parties  liable  on 
the  bill  he  will  first  hold. 

Art.  82.  The  party  liable  on  the  bill  can  only  avail  himself  of  such 
defenses  as  arise  under  the  law  merchant  or  belong  to  him  personally 
against  the  actual  plaintiff. 

Art.  83.  If  the  drawer's  or  acceptor's  liability  is  extinguished  by 
lapse  of  time,  or  by  neglect  to  take  the  steps  prescribed  by  law  for 
maintaining  the  holder's  rights,  such  parties  remain  liable  to  the 
holder  of  the  bill  only  so  far  as  they  would  receive  an  advantage  at 
his  expense. 

Against  indorsers  whose  liability  on  the  bill  has  been  extinguished 
such  a  claim  is  not  allowed. 

XV.  FOREIGN  STATUTES. 

Art.  84.  The  capacity  of  a  foreigner  to  enter  into  the  contract  of 
exchange  is  decided  by  the  laws  of  the  state  to  which  he  belongs. 
Nevertheless  a  foreigner  not  capable  by  the  laws  of  his  own  coun- 
try becomes  bound  by  assuming  such  obligations  in  this  country, 
so  far  as  he  is  capable  according  to  the  laws  of  this  country. 

Art,  85.  The  essential  requisites  of  a  bill  drawn  in  a  foreign  coun- 
try, as  well  as  of  every  other  contract  upon  a  bill  made  in  a  foreign 
country,  are  determined  by  the  laws  of  the  place  where  the  contract 
is  made.  But  if  the  contracts  on  a  bijll  made  in  a  foreign  country 
comply  with  the  requirements  of  the  law  of  this  country,  the  objec- 
tion that  such  contracts  are  defective  according  to  foreign  law  can- 
not be  urged  against  the  validity  of  subsequent  contracts  indorsed 
on  the  bill  in  this  country. 
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In  like  manner,  contracts  on  bills,  by  which  a  citizen  of  this  coun- 
try becomes  liable  abroad  to  a  fellow-citizen,  are  valid  if  they  only 
comply  with  the  legal  requirements  of  this  country. 

Art.  86.  The  law  of  the  forum  regulates  the  form  of  proceedings 
in  a  foreign  place  for  asserting  or  maintaining  the  holder's  rights  on 
the  bill. 

XVI.  PROTEST. 

Art.  87.  Every  protest  must  be  made  by  a  notary  or  magistrate. 
There  is  no  necessity  for  the  presence  of  witnesses  or  of  any  one 
to  make  an  official  record. 

Art,  88.  The  protest  must  contain: 

(1)  A  literal  transcript  of  the  bill  or  copy,  and  of  all  indorsements 
and  memoranda  found  thereon. 

(2)  The  names  or  the  firm  name  of  the  persons  for  whom  and 
against  whom  the  protest  is  made. 

(3)  The  demand  made  of  the  persons  against  whom  the  bill  is  pro- 
tested, their  answer,  or  memorandum  of  the  fact  that  they  gave 
none,  or  could  not  be  found. 

(4)  A  statement  of  the  place  where,  and  of  the  day,  month  and 
year  when,  the  demand  [No.  3]  was  made  or  unsuccessfully  at- 
tempted. 

(5)  In  case  of  an  acceptance  or  payment  for  honor,  a  statement 
by  whom,  for  whom,  and  how  it  was  offered  and  made.     . 

(6)  The  signature  of  the  notary  or  magistrate  who  took  the  pro- 
test, with  the  addition  of  his  official  seal. 

Art.  89.  If  performance  of  anything  required  by  the  law  merchant 
is  to  be  demanded  of  several  persons,  the  several  demands  require 
but  one  instrument  of  protest. 

Art.  90.  Notaries  and  magistrates  are  required  to  make  entry 
day  by  day  and  in  order  of  dates  of  the  entire  contents  of  the  pro- 
tests made  by  them  in  a  special  register  having  its  pages  numbered 
seriatim. 
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XVII.  PLACE  AND  TIME  FOR  PRESENTMENT  AND  OTHER  PROCEEI>- 

INGS  RELATING  TO  BILLS. 

Art.  91.  Presentment  for  acceptance  or  payment,  making  protest, 
demand  of  a  duplicate  bill,  and  all  other  acts  to  be  done  in  relation 
to  a  given  party,  must  be  done  at  his  place  of  business,  and  in  de- 
fault of  such  place  at  his  residence. 

This  can  be  done  at  any  other  place,  e.  g.  the  exchange,  only  by 
mutual  agreement. 

It  is  not  to  be  assumed  that  the  place  of  business  or  residence  can- 
not be  discovered  until  inquiry  made  by  the  notary  or  other  officer  of 
the  local  police  has  proved  without  result,  and  this  fact  must  be  noted 
in  the  protest. 

Art.  92.  If  the  bill  falls  due  on  a  Sunday  or  public  holiday,  the  next 
business  day  is  the  day  of  payment.  The  delivery  also  of  a  duplicate 
bill,  the  declaration  as  to  acceptance,  and  every  other  act  can  only 
be  required  on  a  business  day. 

If  the  time  for  requiring  performance  of  any  of  the  above-mentioned 
acts  falls  upon  a  Sunday  or  public  holiday,  such  act  must  be  required 
on  the  next  business  day. 

The  same  provision  applies  to  the  making  of  protest. 

Art.  93.  If  at  any  place  on  which  a  bill  is  drawn  general  payment- 
days  exist,  a  bill  falling  due  between  such  days  must  be  paid  on  the 
next  succeeding  payment-day,  unless  the  bill  is  drawn  at  sight. 

But  the  time  limited  in  Art.  41  for  making  protest  for  non-payment 
cannot  be  exceeded. 

XVIII.  DEFECTIVE  SIGNATURES. 

Art.  94.  Contracts  on  bills  executed  with  a  cross  or  other  mark  in- 
stead of  a  name  are  only  valid  if  such  marks  have  a  judicial  or  notarial 
authentication. 

Art.  95.  Whoever  signs  a  contract  on  a  bill  as  the  agent  of  another, 
without  authority  for  that  purpose,  is  personally  liable  in  the  same 
manner  that  the  alleged  principal  would  have  been  liable  if  he  had 
conferred  the  authority.  The  same  is  true  of  guardians  and  other 
representatives,  who  enter  into  contracts  of  exchange  in  excess  of 
their  authority. 
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PROMISSORY   NOTES. 

Art.  96.  The  essential  requisites  of  a  promissory  Dote  are: 

(1)  The  designation  of  it  as  an  instrument  of  exchange  contained 
in  the  note  itself,  or,  if  the  note  is  drawn  in  a  foreign  language,  an 
expression  in  the  foreign  language  corresponding  to  such  designation. 

(2)  The  statement  of  the  amount  of  money  to  be  paid. 

(3)  Tl^e  name  of  the  person  or  the  firm  to  whom  or  to  whose  order 
the  maker  will  make  payment. 

(4)  A  specification  of  the  time  at  which  it  will  be  paid  [Art.  4,  No.  4]. 

(5)  The  signature  of  the  maker  with  his  name  or  firm. 

(6)  A  statement  of  the  place,  day  of  the  month,  and  year  of  issue. 
Art.  97.  If  a  particular  place  of  payment  is  not  given,  the  place  of 

making  is  considered  as  the  place  of  payment  and  also  as  the  maker'^ 
place  of  residence. 

Art  98.  The  following  regulations,  already  provided  in  his  act  for 
bills  of  exchange,  apply  also  to  promissory  notes: 

(1)  Articles  5  and  7,  concerning  the  form  of  the  bill. 

(2)  Articles  9-17,  concerning  indorsement. 

(3)  Articles  19  and  20,  concerning  presentment  at  a  given  time  after 
sight;  with  the  modification  that  presentment  must  be  made  to  the 
maker. 

(4)  Article  29,  concerning  demand  for  security,  with  the  modifica- 
tion that  it  is  applicable  in  case  of  the  bad  credit  of  the  maker. 

(5)  Articles  30-40,  concerning  payment  and  the  privilege  of  deposit- 
ing the  amount  of  a  matured  bill,  with  the  modification  that  the  de- 
posit may  be  made  by  the  maker. 

(6)  Articles  41  and  42,  as  well  as  articles  45-55,  concerning  recourse 
to  indorsers  in  defs^ult  of  payment. 

(7)  Articles  62-65,  concerning  payment  for  honor. 

(8)  Articles  70-72,  concerning  copies. 

(9)  Articles  73-76,  concerning  lost  and  forged  bills,  with  the  modi- 
fication that  in  the  case  mentioned  in  Art  73  payment  must  be 
sought  from  the  maker. 
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(10)  Articles  78-96,  concerning  the  general  principles  of  limita- 
tion  upon  bills,  the  limitation  of  actions  in  recourse  against  the  in- 
dorsers,  the  right  of  action  of  the  holder,  foreign  exchange  laws, 
protest,  place  and  time  for  preg»entment  and  other  proceedings  relat- 
ing to  bills,  as  well  as  concerning  defective  signatures. 

Art.  99.  Promissory  notes  drawn  payable  at  a  particular  place, 
are  to  be  presented  for  payment  to  the  person  referred  to  for  pay- 
ment at  that  place,  or,  if  no  such  person  is  named,  to  the  maker 
himself  at  the  place  where  payment  is  promised,  and  if  payment  is 
not  made,  are  to  be  there  protested.  If  due  protest  against  the 
designated  payer  at  the  place  where  the  note  is  payable  is  omitted, 
the  right  of  action  upon  the  bill  against  the  maker  and  indorsers 
is  lost  thereby.  [Sup.  No.  8],  Upon  promUsory  notes  not  payable  at 
a  particular  place^  neUher  presentmeivt  upon  the  day  of  maturity  nor 
protest  is  n>ecessa/ry  for  the  maintenance  of  the  holder^  s  right  of  action 
against  the  maker. 

Art.  100.  The  right  of  action  by  the  law  merchant  against  the 
maker  of  a  promissory  note  is  barred  in  three  years  from  the  day 
of  the  maturity  of  the  note. 


III.  SPANISH    STATUTES. 


The  Spanish  Commercial  Code  of  1829. 


BOOK  11. 


Commercial   Contracts   in   General,    Their   Form 

and  Effect 


TITLE  IX, 

CONTRACT  AND  BILI^  OF  EXCHANGE. 

Section  I.  FORM  OF  BILLS  OF  EXCHANGE. 

Art.  426.  Bills  of  exchange,  in  order  to  ba^  e  the  full  effect  given 
them  by  mercantile  law,  must  contain  all  the  following  particulars: 

1.  Designation  of  place,  day,  month  and  year  of  giving  the  bill. 

2.  Time  when  it  is  to  be  paid. 

3.  Full  name  of  the  person  to  whose  order  it  is  to  be  paid. 

4.  Ajnount  which  the  drawer  orders  to  be  paid,  specified  in  actual 
money  or  in  nominal  currency  recognized  by  commerce  for  exchange. 

5.  The  consideration  of  the  bill  or  the  manner  in  which  the  drawer 
declares  himself  to  have  received  it,  specifying  whether  he  received 
it  in  money  or  goods  or  whether  it  is  value  agreed  on,  or  in  account, 
with  the  payee. 

6.  The  full  name  of  the  person  from  whom  the  consideration  of 
the  bill  is  received  or  to  whose  account  it  is  to  be  charged. 

7.  The  name  and  residence  of  the  person  on  whom  it  is  drawn. 

8.  The  signature  of  the  drawer  with  his  own  hand  or  that  of  some 
person  duly  authorized  to  sign  in  his  name. 

RAND.CP.  (?809) 
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Art.  427.  A  notary  public  may  act  in  the  drawing  up  of  the  bill 
to  authenticate  the  signature  of  the  drawer. 

Art.  428.  The  clauses  "value  on  account"  and  "value  agreed"  ren- 
der the  payer  liable  according  to  the  tenor  of  the  bill  in  favor  of 
the  drawer  to  collect  or  pay  in  the  manner  and  at  the  time  agreed 
upon  by  both  parties  when  the  bill  was  drawn. 

Art.  429.  BDls  of  exchai^e  payable  at  the  place  where  they  are 
drawn  are  forbidden.  Such  bills  are  to  be  considered  mere  notes 
by  the  drawer  in  favor  of  the  payee.  Any  acceptance  placed  on 
them  will  have  effect  as  a  mere  guaranty  of  the  responsibility  of 
the  drawer  and  not  otherwise. 

Art.  430.  The  drawer  of  a  bill  may  draw  it  to  his  own  order  for 
consideration  expressly  to  be  received  by  himself. 

Art.  431.  In  like  manner  a  bill  may  be  drawn  for  account  of  one 
person  payable  at  the  residence  of  another. 

Art.  432.  In  like  manner  a  bill  may  be  drawn  in  the  drawer's  own 
name  to  the  order,  and  for  the  account,  of  another  to  be  so  expressed 
in  the  bill.  But  the  liability  of  the  drawer  remains  unchanged,  and 
the  holder  acquires  no  right  against  the  third  person  for  whose  ac- 
count the  bill  was  drawn. 

Art.  433.  Neither  drawer  nor  payee  can  demand  of  the  other  that 
an  alteration  be  made  after  delivery  of  the  bill  either  in  the  amount 
to  be  paid,  the  place  of  payment,  the  designation  of  a  person  to  make 
payment  or  other  particular;  and  any  such  alteration  can  only  be 
made  by  consent  of  both  parties. 

Art.  434.  If  the  drawers  or  acceptors  of  a  bill  are  not  merchant.«^ 
it  will  be  considered  as  to  them  a  mere  note,  the  effects  of  which 
are  to  be  determined  by  the  ordinary  laws  of  the  courts  of  such 
party's  residence,  without  prejudice  to  the  right  of  the  holder  to 
demand  its  construction  according  to  mercantile  law  wherever  a  mer- 
chant has  become  party  to  it. 

But  if  such  non-commercial  party  has  drawn  or  accepted  the  bill 
for  a  consideration  growing  out  of  a  mercantile  transaction,  he  will 
be  liable  according  to  mercantile  law  and  jurisdiction,  so  far  as  re- 
gards obligations  contracted  in  the  bill. 

The  indorsement,  whether  by  a  merchant  or  not,  guarantees  the 
consideration  of  the  bill  indorsed,  reserving  to  non-commercial  in- 
dorsers  the  jurisdiction  of  their  own  forum« 
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Art  435.  All  who  sign  bills  in  the  name  of  another  must  be  spe- 
ciaUj  authorized  thereto  by  the  person  in  whose  name  they  act,  and 
must  express  that  fact  in  their  siguature.  And  the  payees  and 
holders  of  the  bill  may  require  the  signer  to  produce  his  authority. 

Art.  436.  The  drawer  cannot  refuse  to  the  payee  of  a  bill  second, 
third  and  other  parts,  as  many  as  may  be  demanded,  of  like  tenor 
with  the  first,  if  demanded  before  maturity  of  the  bill.  The  second 
and  all  subsequent  parts  must  expressly  provide  that  they  are  not 
to  be  valid  except  on  failure  to  pay  the  first  or  other  part  that  may 
be  first  forwarded. 

Art.  437.  Any  holder  of  a  bill  may,  on  default  of  duplicate  part.-^ 
given  by  the  drawer,  himself  give  to  his  indorsee  a  copy  of  the  original 
bill,  in  which  all  the  indorsements  contained  in  the  bill  must  be 
literally  coi)ied,  and  it  must  be  expressed  that  such  copy  is  given  for 
want  of  a  second  part 

Art.  438.  If  any  formal  requisite  is  wanting  in  a  bill,  it  is  to  be  con- 
sidered as  a  note  on  the  drawer's  account  in  favor  of  the  payee. 

Section  II.  TERM  AND  MATURITY  OF  BILLS. 

Art.  439.  Bills  may  be  drawn  payable: 

At  sight  or  on  demand; 

At  one  or  more  days  or  months  after  sight; 

At  one  or  more  days  or  months  after  date; 

At  one  or  more  usances; 

At  a  fixed  day; 

At  a  fair. 

Art.  440.  A  bill  payable  at  sight  must  be  paid  on  presentment. 

Art.  441.  Bills  drawn  at  certain  days  or  months  after  sight  run 
from  the  day  following  their  acceptance  or  protest  for  non-accept- 
ance. 

Art.  442.  Bills  drawn  at  certain  days  or  months  after  date  or  at 
one  or  more  usances  are  reckoned  from  the  day  immediately  follow- 
ing the  day  they  are  drawn. 

Art.  443.  The  usance  for  inland  bills  is  two  months;  for  bills 
drawn  in  a  foreign  country  on  any  place  in  Spain  as  follows: 

•In  France,  thirty  days.  In  England,  Holland  or  Germany,  two 
months.  In  Italy  or  any  foreign  port  of  the  Mediterranean  or  Adri- 
atic, three  months.     As  to  places  not  included  in  the  above  schedule. 
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the  usance  will  vary  according  to  the  form  observed  in  the  place 
of  drawing. 

Art.  444.  For  the  computation  of  bills  drawn  payable  in  months 
or  usances,  the  months  are  to  be  reckoned  from  date  to  date. 

Art.  445.  Bills  drawn  payable  on  a  fixed  day  are  to  be  paid  on 
the  day  designated  therefor. 

Art.  446.  Bills  payable  at  a  fair  are  due  on  the  last  day  oi  the  fair. 

Art.  447.  All  bills  payable  at  a  designated  time  must  be  paid  on 
the  day  of  maturity  before  sunset,  all  local  customs  as  to  days  of 
grace  or  indulgence  being  included  in  the  repeal  made  by  the  gen- 
eral law  in  Art.  259. 

[Article  259  reads  as  follows:  Days  of  grace,  courtesy,  op  other 
designation  postponing  the  performance  of  mercantile  obligations 
shall  not  be  recognized  unless  stipulated  by  the  parties  in  the  con- 
tract or  supported  by  an  express  provision  of  law. — Ed,] 

Section  III.  THE  DUTIES  OF  THE  DRAWER. 

Art.  448.  The  drawer  is  obliged  to  provide  funds  at  the  disposal 
of  the  i>er8on  on  whom  he  has  drawn. 

Art.  449.  If  the  bill  was  drawn  for  account  of  a  third  person,  it 
will  be  his  duty  to  provide  for  it,  but  the  drawer  always  remains 
directly  liable  to  the  holder  of  the  bill. 

Art.  450.  It  will  be  sufficient  provision,  if  at  the  maturity  of  the 
bill  the  drawee  is  indebted  to  the  drawer  in  a  sum  equivalent  to  the 
face  of  the  bill. 

Art.  451.  The  expense  caused  by  non-acceptance  or  non-payment 
of  the  bill  will  be  charged  to  the  drawer  or  third  person  for  whose 
account  the  bill  is  drawn,  unless  he  shows  that  provision  was  made 
in  due  time,  or  that  he  was  expressly  authorized  to  draw  for  the 
amount  in  question  by  the  person  whose  duty  it  was  to  accept  or 
pay  the  bill.  In  either  case  the  drawer  may  demand  from  the  per- 
son failing  to  accept  or  pay  the  bill  indemnity  for  the  expenses  paid 
by  him  on  that  account  to  the  holder. 

Art.  452.  The  drawer  is  liable  for  the  bill  to  all  persons  sacces- 
sively  acquiring  it  and  transferring  it  up  to  the  last  holder.  The  ef- 
fects of  this  liability  in  the  cases  of  non-acceptance  and  nonpayment 
i^espectively  are  stated  in  Arts.  465  and  534. 

Art.  453.  The  liability  of  the  drawer  terminates  when  the  holder 
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has  faUed  to  present  or  to  protest  the  bill  in  due  time  and  form, 
provided  that  he  shows  that  at  the  maturity  of  the  bill  he  had  funds 
at  the  drawee's  disposal  for  its  payment. 

Art.  454.  If  provision  of  funds  is  not  shown  as  above  required,  the 
drawer  will  be  liable  for  the  payment  of  the  dishonoi^ed  bill,  until 
it  is  outlawed,  although  protest  was  made  ^Tfter  the  time  limited 
therefor  by  law. 

Section  IV.  ACCEPTANCE  AND  ITS  EFFECT. 

Art.  455.  The  draVee  of  a  bill  of  exchange,  in  whatever  form  it 
is  expressed,  is  bound  to  accept  it  or  to  signify  to  the  holder  his 
reasons  for  refusal. 

Art.  456.  The  acceptance  of  bills  of  exchange  must  be  signed  by 
the  acceptor  and  expressed  in  the  formula  ^T.  accept"  or  '"We  accept.'^ 
Any  other  expression  is  without  legal  efficacy. 

Art.  457.  If  the  bill  is  drawn  one  or  more  days  or  months  after 
sight,  the  acceptor  must  date  his  acceptance;  and  if  he  refuses  so 
to  do,  the  time  will  run  from  the  day  when  the  holder  without  de- 
lay in  the  mail  might  have  presented  the  bill.  If  by  this  computa- 
tion the  bill  is  then  due,  it  must  be  paid  on  the  day  after  present- 
ment. 

Art.  458.  If  the  bill  is  payable  elsewhere  than  at  the  residence  of 
the  acceptor,  the  acceptance  must  designate  the  place  of  payment. 

Art.  459.  BiUs  cani^ot  be  accepted  conditionally,  but  the  accept- 
ance may  be  limited  to  an  amount  less  than  the  face  of  the  bill;  in 
which  case  it  is  to  be  protested  for  the  amount  not  included  in  the 
acceptance. 

Art.  460.  Acceptance  must  be  given  or  refused  on  the  day  on  which 
the  holder  presents  it  for  that  purpose. 

Art.  461.  The  person  of  whom  acceptance  is  demanded  cannot 
hold  the  bill  under  any  pretext;  and  if  it  comes  into  his  hands  by 
consent  of  the  holder  and  he  allows  the  day  to  pass  without  return- 
ing it,  he  will  be  liable  for  its  payment,  although  he  does  not  ac- 
cept it. 

Art.  462.  The  acceptance  of  the  bill  renders  the  acceptor  liabU* 
to  pay  it  at  maturity,  and  the  fact  that  the  drawer  has  provided- 
no  funds  will  not  relieve  him  from  such  liability. 
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Art.  463.  Against  an  acceptance  made  in  due  form  and  recognized 
as  legal  no  release  (restitncion)  or  other  defense  is  admissible. 

The  acceptance  will  be  invalid  only  when  the  bill  is  shown  to  be 
forged. 

Art.  464.  In  case  acceptance  of  the  bill  is  refused,  it  must  be  pro- 
tested for  non-acceptance. 

Art,  465.  By  virtue  of  the  protest  for  non-acceptance  the  holder 
may  demand  of  the  drawer  or  of  any  indorser  satisfactory  security 
for  the  amount  of  the  bill,  or  in  default  thereof  a  deposit  or  pay- 
ment of  the  amount,  with  costs  of  protest  and  te-exchange  less  law- 
ful discount  of  interest  for  the  time  the  bill  has  yet  to  run. 

Section  V.  INDORSEMENT  AND  ITS  EFFECTS. 

Art  466.  The  ownership  of  bills  of  exchange  is  transferred  by  the 
indorsement  of  those  who  successively  acquire  it 
Art.  467.  The  indorsement  must  contain: 

1.  The  full  name  of  the  person  to  whom  the  bill  is  transferred. 

2.  A  statement  whether  the  consideration  is  received  in  money  or 
goods  or  is  charged  to  account. 

3.  The  full  name  of  the  person  from  whom  it  is  received  or  to 
whom  it  is  charged,  unless  it  is  the  same  person  to  whom  the  biU 
is  transferred. 

4.  The  date  when  it  is  made. 

5.  The  signature  of  the  indorser  or  of  the  duly  authorized  agent 
who  signs  for  him.  If  the  indorser  does  not  sign  for  himself,  his 
name  must  always  be  expressed  in  the  signature. 

Art.  468.  If  the  consideration  or  date  is  not  expressed  in  the  in- 
dorsement, the  title  to  the  bill  does  not  pass,  but  it  amounts  to  a 
simile  power  to  collect. 

Art.  469.  The  indorsement  will  be  void,  if  the  person  to  whom  the 
bill  is  transferred  is  not  designated  with  certainty,  or  if  the  signa- 
ture of  the  indorser  or  his  lawful  agent  is  wanting. 

Art.  470.  Antedating  indorsements  renders  the  person  doing  so 
liable  for  the  damages  that  ensue  therefrom  to  a  third  person,  as 
well  as  personally  liable  for  forgery  if  the  act  is  done  maliciously. 

Art.  471.  Indorsements  cannot  be  made  in  blank,  and  one  who  has 
so  indorsed  will  have  no  action  against  any  one  to  recover  the  amount 
of  the  bill  transferred  in  this  manner. 
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Art.  472.  Bills  which  are  taken  for  the  accoant  or  risk  of  another 
without  guaranty  from  the  person  who  undertakes  such  charge, 
should  be  transferred  and  indorsed  for  the  use  of  the  principal, 
value  received  from  the  agent. 

Art.  473.  The  indorsement  renders  each  and  all  of  the  indorsers 
liable  to  make  good  the  amount  of  the  bill,  if  it  is  not  accepted,  and 
to  pay  it  with  costs  of  protest  and  re-exchange,  if  not  paid  at  «ma- 
turitj;  provided  that  the  diligence  required  by  law  has  been  ob- 
served in  the  time  and  form  of  demand  and  protest. 

Art.  474.  The  indorsement  of  bills  after  dishonor  produces  no  ef- 
fect but  an  ordinary  transfer,  except  so  far  as  agreed  in  writing  be- 
tween the  parties  to  the  transfer  as  to  their  respective  rights,  with^ 
out  prejudice  to  the  rights  of  third  parties. 

Section  VI.  GUARANTY  AND  ITS  EFFECTS. 

Art.  475.  The  payment  of  a  bill  may  be  guaranteed  by  a  partic- 
ular contract  independent  of  that  made  by  the  acceptor  and  in- 
dorser,  known  as  an  aval. 

Art.  476.  The  aval  must  be  made  in  writing  upon  the  bill  or  in  a 
separate  instrument. 

Art.  477.  The  aval  may  be  limited  and  the  guaranty  restricted  to 
a  specified  time,  event,  amount  or  person.  In  such  terms  it  will 
create  no  greater  liability  than  the  contracting  party  imposed  on 
himself. 

Art.  478.  If  the  aval  is  in  general  terms  and  without  restriction, 
he  that  gives  it  is  liable  for  the  payment  of  the  bill  in  the  same 
circumstances  and  manner  as  the  person  for  whom  he  gives  the  guar- 
anty. 

Section  VII.  PRESENTMENT  OF  BILLS  AND  EFFECT  OF  THE  HOLD^ 

ER'S  NEGLIGENCE. 

Art.  479.  The  holder  of  a  bill  of  exchange  has  a  definite  time  to 
present  it  for  acceptance  and  payment.  This  varies  according  to  the 
manner  in  which  the  bill  is  drawn. 

Art.  480.  If  the  bill  is  drawn  in  the  Peninsula  or  the  Balearic 
Isles  at  a  given  time  after  sight  on  any  place  in  the  said  Peninsula 
or  Isles,  it  must  be  presented  for  acceptance  within  forty  days  after 
its  date. 
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Bills  drawn  at  sight  must  be  presented  for  payment  within  the 
same  period. 

Art.  481.  Bills  drawn  as  in  the  foregoing  article  payable  at  a  cer- 
tain time  from  date  need  not  be  presented  for  acceptance,  if  the 
time  designated  does  not  exceed  thirty  days;  but  if  it  exceeds  that 
time,  acceptance  must  be  made  in  thirty  days. 

Art.  482.  The  periods  provided  in  the  two  foregoing  articles  are 
doubled  for  bills  drawn  between  the  Peninsula  and  the  Canary  Is- 
lands. 

Art.  483.  Bills  drawn  between  the  Peninsula  and  the  Spanish  An- 
tilles or  other  place  beyond  seas  and  not  beyond  Cape  Horn  and 
Cape  Good  Hope  must  be  presented  for  acceptance  or  payment  with- 
in six  months  after  their  date,  whatever  may  be  the  period  des- 
ignated in  the  instrument. 

As  to  places  beyond  Cape  Horn  and  Cape  Good  Hope  the  time 
shall  be  one  year. 

Art.  484.  Holders  of  bills  directed  beyond  seas  must  alw^ays  for- 
ward duplicate  parts  at  least  by  different  vessels;  and  if  it  appear 
that  the  vessel  by  which  the  first  or  second  part  is  forwarded  has 
suffered  disaster  at  sea,  which  has  interrupted  the  voyage,  the  time. 
before  the  accident  becomes  known  in  the  place  of  the  drawer's  res- 
idence shall  not  be  reckoned  in  the  legal  period  for  presentment. 

The  presumptive  loss  of  vessels  when  no  news  has  been  received 
from  them  in  the  time  prescribed  by  Art.  908  [i.  e.  one  year. — Ed.] 
shall  have  the  same  effect. 

Art.  485.  Bills  drawn  in  foreign  countries  on  places  in  Spanish 
territory  must  be  presented  for  payment  or  acceptance,  in  order  to 
remain  enforceable  in  Spanish  courts,  within  the  period  provided 
in  such  countries,  if  pay«nble  after  date,  and  if  payable  after  sight, 
within  fort}'  days  after  their  arrival  in  the  kingdom. 

Art.  486.  Bills  drawn  in  Spanish  territory  on  foreign  countries 
must  be  presented  and  protested  according  to  the  laws  of  the  place 
where  they  are  payable. 

Art.  487.  Payment  of  bills  of  exchange  must  be  demanded  by  the 
holder  on  the  day  of  maturity,  and  if  that  is  a  holiday,  on  the  pre- 
ceding day.  On  non-acceptance  or  non-payment  of  the  bill  the  hold- 
er must  see  to  its  being  protested  within  the  time  and  in  the  man- 
ner specified  in  the  section  relating  to  protests. 
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Art.  488.  If  the  holder  of  the  bill  lets  the  time  pass  which  is  pre- 
scribed for  presentment  for  acceptance  and  protest  for  non-accept- 
ance^ he  loses  the  right  to  demand  of  the  drawer  and  Indorsers  the 
security,  deposit  or  payment,  for  which  they  would  be  liable  to  him 
on  protest  for  non-acceptance  made  in  due  time. 

Art.  489.  A  bill  which  is  not  presented  for  payment  on  the  day 
of  payment  and  protested  for  non-payment  on  the  day  following, 
is  prejudiced  [perjudicada]. 

Art.  490.  If  the  bill  is  prejudiced  [perjudicada],  the  right  of  the 
holder  against  the  indorsers  is  lost  and  their  responsibility  for  its 
collection  terminates. 

As  to  the  right  of  the  holder  of  such  a  bill  against  the  drawer, 
provisions  will  be  found  in  Arts.  453  and  454. 

Art.  491.  In  bills  containing  memoranda  made  by  the  drawer  or 
indorser  for  application  for  acceptance  or  payment  on  default  of 
acceptance  or  payment  by  the  drawee,  the  holder  of  the  bill  must 
after  protest  demand  acceptance  or  payment  from  the  persons  named 
in  the  memoranda,  applying  first  to  the  person  named  by  the  drawerj 
then  to  the  person  named  by  the  indorsers,  following  their  order  of 
indorsement. 

Want  of  diligence  herein'  renders  the  holder  liable  for  all  costs  of 
protest  and  re-exchange,  and  prevents  his  recourse  to  the  party  mak- 
ing such  designation,  until  he  proves  such  diligence. 

Art.  492.  In  bills  forwarded  from  one  place  to  another  too  late 
for  due  presentment  and  payment,  the  loss  falls  on  the  senders,  the 
indorsers  being  simply  agentp  for  collection. 

Art.  493.  In  order  that  the  person,  who  takes  a  bill  on  his  own 
account  too  late  for  acceptance  within  the  time  fixed  by  law,  may 
retain  his  claim  against  the  person  transferring  it,  he  must  require 
of  him  a  special  promise  to  answer  for  the  payment  of  the  bill  al- 
though presented  and  protested  out  of  time. 

Section  VIII.  PAYMENT. 

Art.  494.  Bills  must  be  paid  in  the  actual  money  designated,  and 
if  they  are  drawn  payable  in  conventional  currency,  they  will  be 
reduced  into  the  actual  money  of  the  country  where  they  are  pay- 
able, computed  according  to  the  usage  and  custom  of  the  place. 

Art.  495.  He  that  pays  a  bill  before  it  has  become  due  is  not  dis- 
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charged  from  his  liability  according  to  its  tenor,  if  it  appears  that 
he  has  not  paid  the  right  person. 

Art.  496.  Payment  made  to  the  holder  of  a  bill  that  is  due  is  pre- 
sumed to  be  valid,  provided  the  amount  of  the  bill  has  not  been 
previously  sequestrated  by  decree  of  a  competent  court. 

Art.  497.  The  sequestration  of  a  bill  can  only  occur  in  cases  of 
loss  or  theft  of  the  bill  or  where  the  holder  has  become  insolvent. 

Art.  498.  Whenever  the  payer  is  requested  by  any  known  person 
to  hold  back  the  amount  of  the  bill  for  any  of  the  causes  stated  in 
the  preceding  article,  he  should  delay  his  payment  for  the  remainder 
of  the  day  of  presentment,  and  if  within  the  day  he  is  not  notified 
of  a  formal  sequestration,  he  should  pay  it. 

Art.  499.  The  holder  of  the  bill  w^ho  demands  its  payment  is  ob- 
liged, if  required  by  the  payer,  to  establish  his  personal  identity  by 
documentary  evidence  or  by  means  of  persons  who  know  and  will 
guarantee  it. 

Art.  500.  Payments  in  advance  of  bills  not  yet  due  are  valid,  pro- 
vided the  payer  does  not  become  insolvent  within  fifteen  days  after 
the  advance  payment  is  made. 

If  this  occurs,  the  holder  of  the  bill  must  pay  into  the  general  fund 
the  amount  received  from  the  insolvent,  and  the  bill  will  be  re- 
turned to  him  in  order  that  he  may  avail  himself  of  his  rights  un- 
der it. 

Art.  501.  The  holder  of  a  bill  is  in  no  case  obliged  to  receive  the 
amount  before  it  is  due. 

Art.  502.  By  consent  of  the  holder  and  not  otherwise,  a  part  of 
the  bill  may  be  paid  and  the  balance  left  outstanding.  ^Tien  this 
occurs,  the  bill  must  be  protested  for  the  amount  which  remains  to 
be  paid,  and  the  holder  will  retain  it  in  his  control,  noting  on  it  the 
amount  received  and  giving  a  separate  receipt  for  it. 

Art.  503.  lie  that  pays  a  bill,  which  has*  been  accepted  on  another 
part  than  that  which  is  paid,  remains  liable  for  the  amount  of  the 
bill  to  a  third  party  who  has  become  the  lawful  holder  of  the  ac- 
ceptance. 

Art.  504.  The  acceptor  of  a  bill,  who  is  required  to  pay  another  part 
than  that  which  he  has  accepted,  is  not  obliged  to  comply,  unless  the 
holder  gives  him  satisfactory  security  for  the  amount  of  the  bill.  But 
if  he  refuses  pjiymeut  notwithstanding  security  is  given  him,  protest 
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is  to  be  made  for  Don-payment.  This  security  \b  canceled  by  law, 
when  the  acceptance  which  gave  occasion  to  it  has  become  outlawed 
without  any  claim  having  been  presented. 

Art.  505.  Bills  which  are  not  accepted  may  be  paid  after  they  have 
matured,  and  not  before,  on  the  second,  third  or  other  part  which 
may  have  been  forwarded  as  prescribed  by  Art.  436. 

Art.  506.  PajTuent  cannot  be  lawfully  made  on  the  copies  furnished 
by  the  indorsers  under  the  provision  in  Art.  437,  unless  the  holder 
produces  also  one  of  the  parts  delivered  by  the  drawer. 

Art.  507.  One  who  has  lost  a  bill,  whether  accepted  or  not,  and  has 
no  other  part  whereof  to  demand  payment,  can  only  require  of  the 
payer  to  deposit  the  amount  of  the  bill  in  the  generjil  bureau  of  de- 
posits, if  there  is  one,  or  with  some  person  convenient  to  both  or  desig- 
nated by  the  judge  of  first  instance  in  the  case  of  disagreement.  And 
if  the  payer  does  not  consent  to  make  the  deposit,  this  refusal  must  be 
certified  by  protest  made  with  the  same  solemnities  as  protest  for  non- 
payment; and  by  this  proceeding  the  claimant  will  preserve  his  rights 
against  those  who  may  be  liable  for  the  payment  of  the  bill. 

Art.  508.  If  the  lost  bill  was  drawn  out  of  the  kingdom  or  beyond 
seas,  and  the  holder  proves  his  property  by  his  books  and  the  cor- 
respondence of  the  person  from  whom  he  obtained  the  bill,  or  by  the 
certificate  of  the  broker  who  transacted  the  business,  he  will  have 
the  right  to  have  the  amount  paid  him  on  making  this  proof  and  giving 
proper  security,  which  shall  remain  in  force  until  production  of  the 
duplicate  of  the  bill  delivered  by  the  same  drawer. 

Art.  509.  The  demand  of  a  copy  to  be  substituted  for  a  lost  bill 
^)llould  be  made  by  the  last  holder  from  the  person  transferring  it  to 
him,  and  so  successively  by  each  indorser  from  his  indorser  back  to  the 
drawer. 

No  one  can  refuse  his  name  and  services  in  furnishing  the  duplicate, 
the  owner  of  the  lost  bill  paying  the  expenses  caused  in  obtaining  it. 

Art.  510.  Payments  made  on  account  of  a  bill  by  the  drawee  reduce 
to  that  extent  the  liability  of  the  drawer  and  indorsers. 

Section  IX.  PROTEST. 

Art.  511.  Bills  of  exchange  are  protested  for  non-acceptance  or  for 
non-payment. 
Art.  512.  Protests  for  non-acceptance  must  be  made  on  the  day 
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after  presentment  of  the  bill.     If  the  day  on  which  protest  should  be 
made  is  a  holiday,  it  will  be  made  on  the  day  following. 

Art  513.  Every  protest,  whether  for  non-acceptance  or  non-pay- 
ment, musft  be  made  before  a  public  or  royal  notary  and  two  resident 
witnesses  who  are  not  table-companions  or  servants  of  the  acting 
notary. 

Art.  514.  The  protest  proceedings  must  be  had  personally  with  the 
drawee  and  at  the  place  of  residence  where  he  undertakes  to  transact 
said  business,  if  he  can  be  found  there.  In  case  he  cannot  be  found, 
then  with  his  business  employes,  if  any,  and  for  want  of  them,  with 
his  wife,  children  or  servants,  leaving  at  the  time  a  copy  of  the  said 
protest  with  the  said  persons  on  pain  of  nullity. 

Art.  515.  The  legal  residence  for  the  protest  proceedings  is: 

1.  That  designated  in  the  bill. 

2.  If  none  is  designated,  the  payer's  actual  residence. 

3.  In  default  of  both,  his  last  known  residence. 

If  the  payer's  residence  is  not  ascertained  in  any  of  the  three  ways 
aforesaid,  the  local  municipal  authority  is  to  be  inquired  of,  and  the 
protest  proceedings  had  with  the  person  exercising  such  authority, 
and  the  copy  delivered  to  him  in  default  of  the  whereabouts  of  the 
payer  being  ascertained. 

Art  516.  After  protest  is  made  against  the  direct  payer  of  the  bill, 
recourse  must  be  had  to  those  who  are  indicated  secondarily,  if  there 
are  such. 

Art.  517.  The  protest  should  contain  an  exact  copy  of  the  bill 
with  the  acceptance,  if  any,  and  all  the  indorsements  and  memoranda 
made  on  it.  Then  must  follow  the  demand  made  of  the  person  who 
should  accept  or  pay  the  bill,  or  in  his  absence,  of  the  person  acting 
in  his  name,  and  his  reply  must  be  recited  literally. 

It  must  conclude  with  notice  of  the  costs  and  damages  charged  to 
the  said  person  on  account  of  the  non-acceptance  or  non-payment 

It  must  be  signed  by  the  person  against  whom  it  is  made;  and  if  he 
does  not  know  how  to  write  or  cannot,  by  two  witnesses  who  were 
present  at  the  proceeding. 

In  the  date  of  the  protest  mention  must  be  made  of  the  hour  when 
it  was  done. 

Art.  518.  Every  protest  is  invalid  which  does  not  conform  to  the 
requirements  of  the  foregoing  artic^s. 
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Art.  519.  If  the  bill  which  is  protested  contains  references  in  case 
of  need,  the  replies  of  the  persons  referred  to  in  answer  to  the  demand 
made  of  them,  and  the  acceptance  or  payment,  if  given,  must  be  set 
out  in  the  protest. 

Art.  520.  All  protest  proceedings  on  a  bill  must  be  set  forth  in  one 
protest  in  regular  oixler  and  in  the  order  in  which  they  took  place,  and 
the  notary  must  furnish  an  attested  copy  to  the  holder  of  the  bill  on 
returning  the  original  bill  to  him. 

Art.  521.  Protest  must  be  made  before  three  o'clock  in  the  after- 
noon, and  the  notary  shall  retain  the  bill  in  his  control  without  de- 
livering  it  or  the  certificate  of  protest  to  the  holder  until  sunset  of  the 
day  it  was  made;  and  if  in  the  meantime  the  payer  presents  himself 
to  make  payment  of  the  amount  of  the  bill  and  the  costs  of  protest, 
the  notary  shall  receive  the  payment,  delivering  the  bill  to  him  and 
canceling  the  protest. 

Art.  522.  Xo  act  or  document  can  supply  the  omission  and  want  of 
protest  so  as  to  preserve  the  rights  of  the  holder  against  the  persons 
liable  for  the  payment  of  the  bill,  except  in  case  of  the  statement  in 
lieu  of  protest  for  non-payment  when  the  bill  is  lost 

Art.  523.  The  holder  is  not  relieved  from  the  necessity  of  protest  for 
non-acceptance  or  non-payment  either  by  the  insolvency  or  insolvent 
condition  of  the  drawee. 

Art.  524.  Protest  for  non-acceptance  does  not  relieve  the  holder  of 
the  bill  from  the  duty  of  protesting  it  anew,  if  it  is  not  paid. 

Art.  525.  The  bill  may  be  protested  for  non-payment  before  it  be- 
comes due,  if  the  payer  becomes  insolvent.  When  this  occuns,  the 
holder  may  at  once  assert  his  rights  against  those  who  are  liable  for 
the  payment  of  the  bill. 

Section  X.  INTERVENTION  IN  ACCEPTANCE  AND  PAYMENT. 

Art.  526.  When  a  bill  is  protested  for  non-acceptance  or  non-pay- 
ment, intervention  will  be  allowed  by  a  third  person  who  offers  to 
accept  or  pay  it  for  account  of  the  drawer  or  of  any  indorser;  al- 
though he  may  have  received  no  previous  authority  to  do  so. 

Art.  527.  Intervention  in  acceptance  or  payment  is  to  be  set  out 
in  a  continuation  of  the  protest  under  the  signature  of  the  inter- 
venor  and  the  notary,  with  a  statement  of  the  name  of  the  person 
for  whose  honor  the  intervention  is  made. 
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Art.  528.  The  acceptor  of  a  bill  for  honor  is  liable  to  pay  it  as  if 
the  bill  had  been  drawn  on  him,  and  must  give  notice  of  his  ac- 
ceptance by  the  next  mail  to  the  person  for  whose  honor  he  inter- 
vened. 

Art.  529.  Acceptance  for  honor  does  not  prevent  the  holder  of  the 
bill  from  demanding  security  for  its  payment  from  the  drawer  or 
indorsers. 

Art.  530.  If  the  person  who  has  refused  to  accept  a  bill,  and  who 
has  occasioned  its  protest  for  non-acceptance,  offers  to  pay  it  at  its 
maturity,  he  will  be  allowed  to  pay  it.  in  preference  to  the  acceptor  for 
honor  and  to  every  person  who  may  offer  to  pay  it  for  honor,  liut 
he  will  be  obliged  to  pay  also  the  costs  occasioned  by  his  not  hav- 
ing accepted  the  bill  at  the  proper  time. 

Art.  531.  One  who  pays  a  bill  for  honor  is  subrogated  to  the  rights 
of  the  holder,  provided  that  he  meets  the  obligations  incumbent  on 
the  holder  and  with  the  following  limitations: 

If  he  pays  for  the  honor  of  the  drawer,  only  the  drawer  will  be 
liable  to  him  for  repayment  of  the  amount  and  all  the  indorsers  will 
be  discharged. 

If  he  pays  for  an  indorser,  he  has  the  same  right  of  recourse 
against  the  drawer  as  well  as  against  the  indorser  for  whose  honor 
he  intervened,  and  those  preceding  him  in  the  order  of  their  indorse- 
ments; but  not  against  subsequent  indorsers,  who  are  discharged 
from  liability. 

Art.  532.  One  who  pays  a  prejudiced  (perjudicada)  bill  for  honor 
has  no  greater  right  of  action  than  the  holder  would  have  against 
a  drawer  who  has  not  made  provision  of  funds  in  due  time. 

Art.  533.  If  several  persons  intervene  at  once  for  the  payment  of 
a  bill,  the  one  who  intervenes  for  the  honor  of  the  drawer  will  be  pre- 
ferred; and  if  all  intervene  for  the  honor  of  indorsers,  the  one  in- 
tervening for  the  honor  of  the  indorser  of  oldest  date  will  be  pre- 
ferred. 

Section  XI.  ACTIONS   AVAILABLE  TO  THE   HOLDER   OF  A   BILL   OF 

EXCHANGE. 

Art.  534.  In  default  of  payment  of  a  bill  of  exchange,  presented 
and  protested  in  due  time  and  form,  the  holder  may  demand  re-im- 
bursement  with  costs  of  protest  and  re-exchange,  from  the  drawer. 
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indorsers  and  acceptors,  provided  they  are  all  liable  for  the  pay- 
ment of  the  bill. 

Art.  535.  The  holder  may  direct  his  action  against  that  one  of  the 

■ 

drawer,  indorsers  or  acceptors  that  may  suit  him  best;  but  if  he 
has  once  commenced  action  against  one,  he  cannot  proceed  against 
the  others,  except  in  case  of  the  insolvency  of  the  one  first  sued. 

Art.  536.  When  the  holder  of  a  protested  bill  has  directed  his  ac* 
tion  against  the  acceptor  rather  than  the  drawer  and  indorsers,  he 
must  cause  notice  to  be  sent  to  all  of  them  by  a  public  or  royal 
notary  within  the  tinae  fixed  in  Arts.  480-483  for  demanding  accept- 
ance. 

The  indorsers  who  have  been  omitted  in  such  notice  are  dis- 
charged from  liability  for  payment  of  the  bill,  although  the  acceptor 
prove  insolvent;  so,  too,  the  drawer  who  can  prove  that  he  made 
due  provision  of  funds. 

Art.  537.  If,  after  execution  made  against  the  goods  of  the  debtor 
for  the  payment  of  a  bill,  the  holder  has  been  able  to  obtain  only 
a  part  of  the  amount  due  him,  he  may  bring  his  action  against  the 
others  successively  for  what  remains  to  be  paid,  until  he  is  entirely 
re-imbursed. 

Art.  538.  If  an  indorser  who  is  sued  for  the  payment  of  a  bill  be- 
comes insolvent,  the  holder  may  proceed  against  the  others  who  are 
liable  on  the  bill;  and  if  all  become  insolvent,  he  may  recover  from 
the  estate  of  each  a  dividend  corresponding  to  the  amount  due  him^ 
until  the  entire  amount  is  paid. 

Art.  539.  If  a  bill  protested  for  non-payment  is  taken  up  by  an 
indorser,  he  is  subrogated  to  all  the  rights  of  the  holder  against  the 
drawer,  the  prior  indorsers  and  the  acceptor. 

Art.  540.  The  indorser  who  takes  up  a  bill  for  non-acceptance  can 
only  demand  of  the  drawer  or  prior  indorsers  security  for  the 
amount  of  the  bill  or  a  deposit  for  want  of  security. 

Art.  541.  A  bill,  which  has  been  prejudiced  (perjudicada)  for  want 
of  demand,  protest  and  notice  within  the  time  required  by  law,  will 
not  lose  its  force  as  against  a  drawer  or  indorser  who  has  been  in- 
demnified after  such  lapse  of  time  in  his  accounts  with  his  debtor 
or  by  money  or  goods  belonging  to  him. 

Art.  542.  Both  the  drawer  and  the  indorsers  of  a  protested  bill, 
may,  as  soon  as  they  receive  notice  of  protest,  demand  that  the 
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holder  receive  the  amount  with  lawful  costs  and  deliver  the  bill 
with  the  protest  and  account  of  re-exchange. 

In  a  competition  between  drawer  and  indorsers,  the  drawer  will 
be  preferred,  and  after  him  the  indorsers  in  the  order  of  their  prior- 
ity- 
Art.  543.  Bills  of  exchange  are  subject  to  a  summary  proceeding 

for  execution  (accion  ejecutiva)  requiring  severally  of  the  drawer, 
acceptors  and  indorsers  payment,  reimbursement,  deposit  and  se- 
curity of  the  amount. 

Art.  544.  The  execution  will  be  issued  on  production  of  the  bill 
and  protest,  without  further  requirement  than  that  the  drawer  or 
indorser,  who  is  sued  for  payment,  should  make  judicial  acknowl- 
edgment of  his  signature.  With  respect  to  the  acceptor,  who  at  the 
time  of  the  protest  of  the  bill  has  made  no  charge  of  forgery  against 
the  acceptance,  judicial  acknowledgment  is  unnecessary,  and  exe- 
cution will  be  decreed  at  once  on  production  of  the  accepted  bill 
and  the  protest  showing  its  non-payment. 

Art.  545.  Ko  defenses  will  be  admitted  against  the  summary  pro- 
ceeding for  execution  on  bills  of  exchange,  except  forgery,  payment, 
satisfaction  in  account  (compensacion  de  credito  liquido  y  ejecutivo), 
prescription  or  nullity  of  the  bill,  and  extension  or  release  by  the 
plaintiff,  which  must  be  proved  by  public  record,  or  a  private  in- 
strument, acknowledged  before  a  judge.  Any  other  defense  to 
which  the  defendant  is  entitled  must  be  reserved  for  ordinary  ad- 
judication, and  cannot  be  set  up  against  the  summary  action  for 
execution,  which  must  proceed  in  due  course  until  the  holder  of  the 
bill  is  satisfied. 

Art.  546.  Without  the  consent  of  the  holder  the  court  cannot  ex- 
tend the  time  for  performance  of  the  obligations  contracted  in  bills 
of  exchange. 

Art.  547.  The  amount  released  or  discharged  by  the  creditor  to 
the  debtor,  against  whom  he  proceeds  for  payment  or  re-imburse- 
ment  of  a  bill  of  exchange,  is  released  also  to  the  other  parties  who 
mav  be  liable  for  the  bill. 

Art.  548.  Bills  of  exchange  protested  for  non-pajment  draw  in- 
terest for  their  face  from  the  day  of  protest  in  favor  of  unpaid  hold- 
ers. 
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Section  XII.  RE-EXCHANGE  AND  REDRAWING. 

Art.  549.  The  holder  of  a  protested  bill  of  exchange  may  draw  a 
new  bill  against  the  drawer,  or  one  of  the  indorsers,  to  reimburse 
himself  for  the  amount  of  the  bill  and  expenses  of  protest  and  re- 
exchange. 

Art.  550.  The  drawer  of  the  re-exchange  must  annex  to  it  the 
original  protested  bill,  with  proof  of  protest,  and  account  of  re- 
exchange. 

Art.  551.  Only  the  following  items  may  be  included  in  the  account 
of  re-exchange: 

The  amount  of  the  protested  bill,  the  costs  of  protest,  the  stamp 
duty  for  the  new  bill,  the  commissions  fixed  by  local  custom,  the 
brokerage  fees  for  negotiating  it,  the  postage,  the  damages  suffered 
in  the  re-exchange. 

Art.  552.  In  the  account  of  re-exchange  must  be  mentioned  the 
name  of  the  person  on  whom  the  new  bill  is  drawn,  its  amount  and 
the  exchange  at  which  it  was  negotiated. 

Art.  553.  The  re-exchange  must  conform  to  the  current  rate  ob- 
taining at  the  place  of  drawing  on  the  place  where  it  is  to  be  paid, 
to  be  established  in  the  account  of  such  re-exchange  by  the  certifi- 
cate of  an  exchange  broker,  or,  where  there  is  none,  of  two  mer- 
chants. 

Art.  554.  Several  accounts  of  re-exchange  cannot  be  made  on  one 
bill,  but  the  first  is  to  be  paid  by  one  indorser  after  another,  until 
finally  extinguislied  by  payment  on  the  part  of  the  drawer. 

Art.  555.  In  like  manner,  several  bills  of  re-exchange  cannot  be 
accumulated,  but  each  indorser  like  the  drawer  will  be  liable  on  one, 
which  will  be  regulated,  as  to  the  drawer,  by  the  rate  of  exchange 
current  at  the  place  of  payment  on  the  place  of  his  drawing;  and, 
as  to  the  indorsers,  by  the  rate  ruling  in  the  place  of  their  respective 
indorsements  on  the  place  where  the  reimbursement  is  furnished. 

Art.  556.  The  holder  of  a  bill  of  re-exchange  can  only  demand  in- 
terest on  its  amount  from  the  day  when  he  commences  action 
against  the  person  from  whom  he  is  entitled  to  recover. 

Art.  557.  All  actions  on  bills  of  exchange  are  extinguished  in 
four  years  from  their  maturity,  if  no  proceeding  is  begun  on  them 
before  that  time,  whether  the  bill  is  protested  or  not. 
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TITIiE 

DRAFTS  AND  NOTES  PAYABLE  TO  ORDER. 

Art.  558.  Drafts  to  order  between  merchants,  and  notes  or  due 
bills  to  order  based  on  commercial  operations,  shall  have  the  same 
force  and  effect  as  bills  of  exchange,  except  as  to  acceptance,  and 
subject  to  the  restrictions  provided  in  Art.  567. 

Art.  559.  Drafts  are  always  payable  on  demand,  although  not 
expressed,  unless  they  designate  a  particular  time,  in  which  case 
they  will  be  due  at  that  time. 

Art.  560.  The  holder  cannot  demand  acceptance  of  time  drafts  or 
have  recourse  against  the  drawer  or  indorser  until  they  are  pro- 
tested for  non-payment. 

Art.  561.  Notes  or  due  bills  to  order  are  payable  ten  days  from 
date,  if  no  time  of  payment  is  designated.  If  designated,  they  are 
due  on  that  day  without  grace,  indulgence  or  usance. 

The  designated  time  runs  from  the  day  after  the  date  and  is 
reckoned  as  in  bills  of  exchange. 

Art.  562.  The  same  formalities  which  are  required  of  the  holder 
of  a  bill  in  suing  the  payer  or  indorser  for  reimbursement,  are  pre- 
scribed for  the  holders  of  drafts  and  notes  or  due  bills  to  order. 

Art.  563.  Drafts  and  notes  or  due  bills  to  order  must  contain: 
the  date,  the  amount,  the  time  of  payment,  the  person  to  whose  or- 
der i)ayment  is  to  be  made,  the  place  where  it  is  to  be  made,  the 
origin  and  character  of  the  consideration  represented,  the  signature 
of  the  drawer  or  maker. 

Notes  which  are  to  be  paid  in  a  place  other  than  the  maker's  res- 
idence must  indicate  a  place  of  pa^Tnent. 

'  Drafts  must  further  contain  the  expression  that  they  are  drafts, 
and  also  the  name  and  residence  of  the  person  on  whom  they  are 
drawn. 

Art.  564.  Indorsements  of  drafts  and  notes  are  to  be  made  in  the 
same  form  as  in  bills  of  exchange. 

Art.  565.  The  holder  of  a  note  cannot  refuse  to  receive  amounts 
offered  on  account  by  the  debtor  at  the  time  of  its  maturity;  and 
any  amount  received  then  or  prior  thereto  must  be  indorsed  on  the 
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note  and  will  discharge  to  that  extent  all  the  indorsers.  But  pro- 
test must  not  on  that  account  be  omitted,  in  order  to  maintain  the 
right  of  action  against  them  for  the  balance. 

Art.  566.  Summary  proceedings  for  execution  cannot  be  had  on 
notes  and- drafts,  except  after  the  defendant  has  judicially  acknowl- 
edged his  signature. 

Art.  567.  Holders  of  drafts  protested  for  non-payment  must  seek 
recourse  against  the  drawer  and  indorsers  within  two  months  after 
date  of  protest,  if  the  draft  was  payable  in  Spanish  territory;  and 
if  payable  abroad,  the  time  will  be  reckoned  from  the  time  when, 
without  loss  of  mail,  the  protest  could  reach  the  residence  of  the 
drawer  or  indorser,  to  whom  recourse  is  had. 

After  the  lapse  of  this  time  the  liability  of  the  indorsers  is  at  an 
end,  as  well  as  that  of  a  drawer  who  shows  that  at  the  maturity  of 
the  draft  he  had  provided  funds  in  the  hands  of  the  persons  whose 
duty  it  was  to  pay  it. 

Art.  568.  The  provision  of  the  former  article  is  applicable  to  the 
indorsers  of  notes  or  due  bills  to  order,  whose  liability  will  be  at  an 
end  after  two  months  from  date  of  protest,  leaving  to  the  holder  his 
remedy  only  against  the  person  immediately  liable  on  the  note. 

Art.  569.  No  suit  can  be  brought  for  the  payment  or  re-imburse- 
ment  of  drafts  and  commercial  notes  more  than  four  years  after 
their  maturity. 

Art.  570.  Drafts  or  notes  which  are  not  drawn  to  order  are  not 
commercial  contracts  but  simple  promises  to  pay  subject  to  the  or- 
dinary law  of  loan  contracts. 

Art.  571.  Notes  payable  to  bearer  without  certain  designation  of 
any  person  are  not  the  subject  either  of  ordinary  or  commercial  ac- 
tions. 

TITLE  XI. 

LETTERS  OF  CREDIT. 

Art.  572.  Letters  of  credit,  to  be  considered  commercial  contracts, 
must  be  given  by  one  merchant  to  another  in  carrying  out  a  mer- 
cantile transaction. 

Art.  573.  Letters  of  credit  cannot  be  made  to  order  without  spec- 
ifying a  particular  payee.  In  making  use  of  it  the  holder  must 
prove  his  identity,  if  not  personally  known  to  the  payer. 
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Art.  574.  Every  letter  of  credit  must  be  drawn  for  a  fixed  snm  as 
a  maximum  to  be  paid  the  holder;  and  such  as  have  not  this  req- 
uisite are  simple  letters  of  recommendation. 

Art.  575.  The  giver  of  a  letter  of  credit  is  liable  to  the  person  on 
whom  it  is  given  for  the  amount  he  may  pay  upon  it,  not  exceeding 
that  named  in  the  letter. 

Art.  576.  A  letter  of  credit  cannot  be  protested  nor  can  the  holder 
have  any  action  on  it  against  the  drawer,  although  it  be  not  paid. 

But  if  it  appear  that  the  drawer  revoked  it  at  an  unreasonable 
timCj  and  fraudulently,  in  order  to  hinder  the  business  of  the  payee, 
he  will  be  liable  to  him  for  the  damages  consequent  thereon. 

Art.  577.  If  there  occurs  reasonable  cause  which  has  weakened 
the  credit  of  the  payee  of  a  letter  of  credit,  the  drawer  may  cancel  it 
and  give  notice  of  countermand  to  the  drawee  without  incurring  lia- 
bility thereby. 

Art.  578.  The  holder  of  a  letter  of  credit  must  without  delay  re- 
imburse the  drawer  the  amount  received  upon  the  letter,  if  he  has 
not  before  placed  it  in  the  drawer's  hands;  and  on  his  failure  to  do 
so,  the  drawer  may  demand  it  by  summary  proceeding,  with  lawful 
interest  on  the  debt  from  the  day  of  demand  and  the  exchange  cur- 
rent between  the  place  of  payment  and  the  place  of  reimbursement. 

Art.  579.  When  the  holder  of  a  letter  of  credit  has  made  no  use 
of  it  within  the  time  agreed,  or,  if  no  time  is  expressed,  within  such 
time  as  a  judge  of  first  instance  may  under  the  circumstances  con- 
sider sufficient,  he  must  return  it  to  the  drawer  on  request  or  give 
security  for  the  amount  of  it  until  the  drawee  receives  notice  of  its 
revocation. 

TITLE  XII. 

GENERAL  PROVISIONS  AS  TO  PRESCRIPTION  OF  COMMER- 
CIAL CONTRACTS. 

Art.  580.  All  the  periods  fixed  by  special  provisions  of  this  Code 
for  actions  and  demands  and  proceedings  on  commercial  contracts 
are  final  and  cannot  be  extended  by  release  on  any  ground^  pretext 
or  privilege. 

Art.  581.  Actions  which  have  no  time  limited  by  the  law  merchant 
are  outlawed  in  the  time  allowed  by  the  forms  of  the  common  law 
for  actions  of  like  nature. 
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Art.  582.  The  prescription  is  interrupted  by  demand  or  any  other 
kind  of  judicial  summons  addressed  to  the  debtor  or  by  renewal  of 
the  instrument  on  which  the  action  is  founded.  In  the  first  of  these 
cases  the  time  will  begin  to  run  anew  when  the  last  motion  was 
made  in  the  suit  on  the  part  of  any  litigating  party;  and  in  the  sec- 
ond case,  from  the  date  of  the  new  instrument,  and,  if  the  time  of 
payment  is  extended  by  it,  from  the  time  of  its  maturity. 


IV.  COMMERCIAL  CODE  OE  FRANCE. 

[Translated  by  John  Rodman,  Esq.,  1814.] 


BOOK  I.     TITLE  VIIL  , 

Of  Bills  of  Exchange,  Promissory  Notes  and  Liim.- 

itation  of  Actions. 


Section  I.    OF  BILLS   OP   EXCHANGE. 

Sec.  1.     OF  THE  FORM  OF  BILLS  OF  EXCHANGE. 

Art.  110.  Bills  of  exchange  are  drawn  from  one  place  on  another 
place; 

They  are  dated; 

They  are  specific; 

The  sum  to  be  paid; 

The  name  of  the  person  who  is  to  pay  the  same; 

The  time  when,  and  the  place  where,  the  payment  is  to  be  made; 

The  value  furnished,  whether  in  money,  in  merchandise,  in  account, 
or  in  any  other  manner; 

They  are  drawn  to  the  order  of  a  third  person,  or  to  the  order  of 
the  drawer  himself; 

If  they  be  drawn  in  sets  of  1,  2,  3,  4,  &c.,  it  is  so  expressed. 

Art.  111.  A  bill  of  exchange  may  be  drawn  upon  one  person,  and 
payable  at  the  domicile  of  a  third. 

It  may  be  drawn  by  the  order  and  for  the  account  of  a  third  person. 

Art.  112.  All  bills  of  exchange,  containing  a  fictitious  name,  quality, 
domicile,  place  where  drawn,  or  where  payable,  are  held  to  be  only 
simple  promises. 

RAND.CP.  (2830) 
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Art.  113.  The  signature  of  a  married  or  single  woman,  not  a  sole 
trader,  to  a  bill  of  exchange,  is  equivalent,  with  respect  to  her,  only 
to  a  simple  promise. 

Art.  114.  Bills  of  exchange  signed  by  minors,  not  merchants,  are 
void  in  respect  to  them,  saving  the  rights  of  the  respective  parties, 
conformably  to  article  1312  of  the  Code  Napoleon.^ 

Sec.  2.     OF  PROVISION  FOR.  PAYMENT. 

Art.  115.  Provision  ought  to  be  made  by  the  drawer,  or  by  the  per- 
son for  whose  account  the  bill  of  exchange  is  drawn;  but  the  drawer 
does  not  on  that  account  cease  to  be  personally  liable. 

Art.  116.  There  has  been  provision,  if,  when  the  bill  of  exchange 
becomes  due,  the  person  on  whom  it  is  drawn  is  indebted  to  the  draw- 
er, or  to  the  person  on  whose  account  it  is  drawn,  in  a  sum  at  least 
equal  to  the  amount  of  the  bill  of  exchange. 

Art  117.  The  acceptance  is  presumption  of  provision; 

It  is  proof  of  it  in  regard  to  the  indorsers; 

Whether  the  bill  be  accepted  or  not,  the  drawer  solely  is  bound  to 
prove,  in  case  of  denial,  that  those  on  whom  the  bill  was  drawn,  had 
provision  at  the  maturity  of  the  bill ;  otherwise  he  is  held  responsible, 
although  the  protest  may  have  been  made  after  the  fixed  time. 

Sec.  3.     OF  THE  ACCEPTANCE. 

Art.  118.  The  drawer  and  indorsers  of  a  bill  of  exchange,  are  joint 
and  several  sureties  for  the  acceptance  and  payment  of  the  bill  at 
maturity. 

Art.  119.  The  refusal  of  acceptance  is  verified  by  an  act  which  is 
called  protest  for  non-acceptance. 

Art.  120.  On  the  notification  of  protest  for  non-acceptance,  the  in- 
dorsers and  the  drawer  are  respectively  bound  to  give  security  for 

1  Article  1312  declares  that  when  minors,  interdicted  persons,  or  married 
women  are  admitted  in  these  qualities  to  plead  in  bar  to  their  engagements, 
the  re-imbursement  of  any  money  which  may  have  been  paid  to  their  use, 
during  their  minority,  interdiction  or  marriage,  cannot  be  obtained,  unless 
it  be  proved  that  the  sums  paid  have  been  beneficial  to  them. 

N.  B.— The  "Code  de  Commerce"  is  cited  throughout  this  work,  for  con- 
venience, but  incorrectly,  as  the  Code  Napoleon, 
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the  payment  of  the  bill  when  due,  or  for  reimbursement  with  expenses 
of  protest  and  re-exchange. 

The  security,  whether  for  the  drawer  or  indorser,  is  a  joint  obliga- 
tion only  with  the  person  for  whom  the  security  is  given. 

Art.  121.  He  who  accepts  a  bill  of  exchange,  contracts  an  obliga- 
tion to  pay  the  amount  of  it. 

The  acceptor  is  not  released  from  his  acceptance,  even  though  the 
drawer  should  have  failed  without  his  knowledge  before  the  accept- 
ance. 

Art.  122.  The  acceptance  of  a  bill  of  exchange  must  be  signed. 

It  is  expressed  by  the  word  accepted. 

It  is  dated,  if  the  bill  be  at  one  or  more  days  or  months  after  sight. 

And,  in  the  ^ter  case,  the  want  of  a  date  to  the  acceptance,  ren- 
ders the  bill  payable  at  the  term  expressed  in  it,  counting  from  its 
date. 

Art.  123.  The  acceptance  of  a  bill  of  exchange,  payable  in  another 
place  than  that  of  the  residence  of  the  acceptor,  must  indicate  the 
domicile  where  the  payment  is  to  be  made,  or  the  protest  in  case  of 
non-payment. 

Art.  124.  The  acceptance  cannot  be  conditional;  but  it  may  be 
limited  in  regard  to  the  sum  accepted. 

In  this  case,  the  holder  is  bound  to  have  the  bill  protested  for  the  de- 
ficiency. 

Art.  125.  A  bill  of  exchange  must  be  accepted  on  its  presentment, 
or,  at  the  latest,  twenty -four  hours  afterwards. 

After  twenty-four  hours  have  elapsed,  if  it  be  not  returned,  accept- 
ed or  not  accepted,  he  who  has  retained  it  is  liable  for  damages  to- 
wards the  holder. 

Sec.  4.  OF  ACCEPTANCE  SUPRA  PROTEST  OR  BY  INTERVENTION. 

Art.  126.  At  the  time  of  the  protest  for  non-acceptance,  the  bill 
may  be  accepted  by  a  third  person,  for  the  honor  of  the  drawer,  or  one 
of  the  indorsers. 

m 

The  acceptance  supra  is  mentioned  in  the  protest  itself,  and  is 
signed  by  the  acceptor. 

Art.  127.  The  acceptor  supra  protest  is  bound  to  notify  without  de- 
lay, his  acceptance  to  the  person  for  whose  honor  it  was  made. 

Art.  128.  The  holder  of  the  bill  retains  all  his  rights  against  the 
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drawer  and  the  indorsers^  od  accoont  of  the  non-acceptance  by  the 
person  on  whom  the  bill  was  drawn,  notwithstanding  any  acceptance 
snpra  protest. 

Sec,  5.    OF  THE  MATURITY.  OR  TERM  OF  PAYMENT  OF  A  BILL  OF 

EXCHANGE. 

Art.  129.  A  bill  ot  exchange  may  be  drawn  payable  at  sight; 

At  one  or  more  days 

one  or  more  months  Y  after  sight, 
one  or  more  usances 

At  one  or  more  days 

one  or  more  months  V  after  date, 
one  or  more  usances 

On  a  day  fixed  or  determined. 

At  or  during  a  fair. 
Art.  130.  A  bill  of  exchange  drawn  at  sight  is  payable  on  its  pre- 
sentment. 
Art.  131.  The  maturity  of  a  bill  of  exchange. 

At  one  or  more  days         | 

one  or  more  months  >  after  sight, 
one  or  more  usances  ) 

is  determined  by  the  date  of  the  acceptance,  or  by  that  of  the  pro- 
test for  non-acceptance. 

Art.  132.  The  usance  is  thirty  days,  which  run  from  the  day  after 
the  date  of  the  bill. 

The  months  are  according  to  the  regulation  of  the  Gregorian  cal- 
endar. 

Art.  133.  A  bill  of  exchange  payable  at  a  fair,  is  at  maturity  on 
the  evening  preceding  the  day  fixed  for  the  closure  of  the  fair,  or 
the  day  of  the  fair,  if  it  continue  only  one  day. 

Art.  134.  If  a  bill  of  exchange  fall  due  on  a  legal  holiday,  it  is 
payable  the  preceding  evening. 

Art.  135.  All  days  of  grace,  of  favor,  of  usage,  or  local  custom,  for 
the  payment  of  bills  of  exchange,  are  abolished. 

RAND.CP.— 178 
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Sec.  6.    OF  THE  INDORSEMENT. 

Art.  136.  The  property  in  a  bill  of  exchange  is  transferred  by 
means  of  indorsement. 

Art.  137..  The  indorsement  is  dated.   . 

It  expresses  the  value  received. 

It  mentions  the  name  of  the  person  to  whose  order  it  is  payable. 

Art.  138.  If  the  indorsement  be  not  conformable  to  the  regula- 
tions of  the  preceding  article,  it  does  not  affect  the  transfer  of  the 
bill;  it  oi)erates  only  as  a  simple  power  of  attorney. 

Art.  139.  It  is  forbidden  to  antedate  the  indorsements,  under  the 
penalty  attached  to  forgery* 

Sec  7.     OP  LIABILITY. 

Art  140.  All  those  who  have  signed,  accepted,  or  indorsed  a  bill 
of  exchange,  are  jointly  and  severally  bound  as  sureties  to  the 
holder. 

Sec.  8.    OF  THE  GUARANTT. 

Art.  141.  The  payment  of  a  bill  of  exchange,  independently  of  the 
acceptance  and  the  indorsement,  may  be  secured  by  a  written  guar- 
anty. 

Art.  142.  This  guaranty  is  given  by  a  third  person,  on  the  bill  it- 
self, or  in  a  separate  instrument  of  writing. 

The  person  thus  becoming  guarantee,  is  jointly  and  severally 
bound  with  the  drawers  and  indorsers,  saving  any  different  stipula- 
tions between  the  parties. 

Sec.  9.     OP  THE  PAYMENT. 

Art.  143.  A  bill  of  exchange  must  be  paid  in  the  kind  of  money 
mentioned  in  it. 

Art.  144.  He  who  pays  a  bill  of  exchange  before  it  is  due  is  re- 
sponsible for  the  validity  of  the  payment. 

Art.  145.  He  who  pays  a  bill  of  exchange  when  it  is  due,  and  with- 
out opi)08ition,  or  notice  of  objection,  is  presumed  to  be  validly  dis- 
charged. 

Art.  146.  The  holder  of  a  bill  of  exchange  cannot  be  compelled  to 
receive  payment  for  the  same  before  its  maturity. 
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Art.  147.  The  payment  of  a  bill  of  exchange  made  on  the  present- 
ment of  a  second,  third,  fourth,  &c.,  of  the  set,  is  valid,  when  the 
second,  third,  fourth,  &c.,  expresses  that  the  payment  of  one  renders 
the  others  void. 

Art.  148.  He  who  pays  a  bill  of  exchange  on  the  presentment  of 
a  second,  third,  fourth,  &c.,  of  a  set,  without  retiring  that  on  which 
his  acceptance  is  written,  is  not  discharged  in  regard  to  third  per- 
sons holding  that  accepted  bill. 

Art.  149.  Objection  to  the  payment  of  a  bill  is  not  admitted,  ex- 
cept in  case  the  bill  be  lost,  or  the  holder  has  failed. 

Art.  150.  In  case  of  the  loss  of  a  bill  of  exchange  not  accepted, 
he  to  whom  it  belongs  may  prosecute  for  the  payment  of  a  secona, 
third,  fourth,  &c. 

Art.  151.  If  the  bill  of  exchange  lost  be  accepted,  the  payment  of 
it  cannot  be  required  on  a  second,  third,  fourth,  &c.,  except  by  the 
order  of  the  judge,  and  on  giving  security. 

Art.  152.  If  he  who  has  lost  a  bill  of  exchange,  whether  accepted 
or  not,  cannot  present  a  second,  third,  fourth,  &c.,  of  the  set,  he  may 
demand  the  payment  of  the  bill  lost,  and  obtain  it,  by  order  of  a 
judge,  on  proving  his  property  therein  by  his  books,  and  giving  se- 
curity. 

Art.  153.  In  case  of  refusal  of  payment,  on  a  demand  made,  in 
virtue  of  the  two  preceding  articles,  the  owner  of  a  bill  of  exchange 
lost,  preserves  all  his  rights  by  a  regular  protest. 

This  protest  must  be  made  the  next  day  after  the  bill  lost  became 
due. 

It  must  be  notified  to  the  drawer  and  indorsers,  in  the  forms  and 
within  the  time  hereafter  prescribed  for  the  notice  of  protest. 

Art.  154.  The  owner  of  a  bill  of  exchange,  lost  or  -mislaid,  must, 
in  order  to  procure  a  second,  apply  to  his  immediate  indorser,  who 
is  bound  to  lend  his  name  and  assistance  in  an  application  to  his 
own  indorser,  and  so  on,  ascending  from  indorser  to  indorser,  up  to 
the  drawer  of  the  bill.  The  owner  of  the  bill  lost  or  mislaid  must 
bear  the  expense. 

Art.  155.  The  engagement  of  the  surety  mentioned  in  articles  151 
and  152  is  extinguished  after  the  lapse  of  three  years,  if  during  that 
time  there  has  been  neither  demand  nor  judicial  prosecution. 

Art.  156.  The  payments  made  on  account,  as  part  of  the  amount 
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of  a  bill  of  exchange,  operate  in  discharge  of  the  drawer  and  in- 
dorsers. 

The  holder  is  bonnd  to  have  the  bill  protested  for  the  balance. 

Art.  157.  The  judges  cannot  grant  any  delay  for  the  payment  of 
a  bill  of  exchange. 

Sec.  10.     OF  PAYMENT  SUPRA  PROTEST,  OR  BY  INTERVENTION. 

Art.  158.  A  bill  of  exchange  protested  may  be  paid  by  any  inter- 
vening person,  for  the  honor  of  the  drawer,  or  one  of  the  indorsers. 

The  intervention  and  the  payment  must  be  stated  in  the  certifi- 
cate of  protest,  or  at  the  bottom  of  it. 

Art.  159.  He  who  pays  a  bill  of  exchange  supra  protest,  is  sub- 
stituted in  the  rights  of  the  holder  and  bound  to  observe  the  same 
formalities. 

If  the  payment  supra  protest,  be  made  for  the  account  of  the 
drawer,  all  the  Indorsers  are  discharged.  If  it  be  made  for  an  in- 
dorser,  all  the  subsequent  indorsers  are  discharged. 

If  there  be  a  concurrence  of  several  persons  in  the  payment  of  a 
bill  of  exchange  supra  protest,  he  who  effects  the  most  towards  the 
discharge  is  preferred* 

If  he  on  whom  a  bill  was  originally  drawn,  and  against  whom  pro- 
test for  non-acceptance  has  been  made,  presents  himself  to  pay  it^ 
he  shall  be  preferred  to  all  others. 

Sec.  11.     OF  THE  RIGHTS  AND  DUTIES  OF  THE  HOLDER. 

Art.  160.  The  holder  of  a  bill  of  exchange  drawn  from  the  con- 
tinent and  the  European  islands,  and  payable  in  the  European  pos- 
sessions of  France,  whether  at  sight,  or  at  one  or  more  days,  months^ 
or  usances,  after  sight,  must  demand  payment,  or  acceptance,  with- 
in six  months  from  its  date,  under  the  penalty  of  losing  his  remedy 
against  the  indorsers,  and  even  against  the  drawer,  if  the  latter  has 
made  provision  for  the  payment  of  the  bill  in  the  hands  of  the 
drawee. 

A  delay  oi  eight  months  is  allowed  for  the  presentment  of  a  bill 
drawn  from  the  parts  of  the  Levant,  and  Northern  coasts  of  Africa, 
on  the  European  possessions  of  France,  and  reciprocally,  from  the 
continent  and  European  islands,  on  the  French  establishments  in 
the  Levant,  and  Northern  coasts  of  Africa. 
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A  year  is  allowed  for  the  presentment  of  bills  drawn  on  the  West- 
em  coasts  of  Africa  as  far  as^  and  including  the  Gape  of  Good  Hope. 

A  year  is  also  allowed  for  the  presentment  of  bills  of  exchange 
drawn  from  the  American  continent  and  West  India  Islands,  on  the 
European  possessions  of  France,  and  reciprocally,  from  the  European 
continent  and  islands,  on  the  French  possessions  or  establishments 
on  the  Western  coasts  of  Africa,,  on  the  American  continent  and 
West  India  Islands. 

Two  years  are  allowed  for  the  presentment  of  bills  of  exchange 
from  the  East  India  continent  and  islands,  on  the  European  posses- 
sions of  France,  and  reciprocally,  from  the  European  continent  and 
islands,  on  the  French  possessions  or  establishments  on  the  East 
Indian  continent  and  islands. 

The  delays  above  mentioned,  of  eight  months,  one  year,  and  two 
years,  are  allowed  to  be  doubled  in  time  of  maritime  war. 

Art.  161.  The  holder  of  a  bill  of  exchange  must  demand  payment 
on  the  day  of  its  becoming  due. 

Art.  162.  The  refusal  of  payment  must  be  verified  the  next  day  after 
it  became  due,  by  a  certificate,  which  is  called  Sk  protest  for  non-pay- 

If  this  day  be  a  legal  holiday,  the  protest  is  made  on  the  following 
day. 

Art.  163.  The  holder  is  not  excused  from  making  the  protest  for 
non-payment,  neither  by  the  protest  for  non-acceptance,  nor  by  the 
death  or  failure  of  the  person  on  whom  the  bill  is  drawn. 

In  case  of  failure  of  the  acceptor,  before  the  bill  becomes  due,  the 
holder  may  cause  it  to  be  protested,  and  have  recourse  to  the  other 
parties  on  the  bill. 

Art.  164.  The  holder  of  a  bill  of  exchange  protested  for  non-pay- 
ment, may  pursue  his  remedy  against  the  sureties. 

Either  individually  against  the  drawer  and  each  of  the  indorsers, 

Or  jointly  against  the  indorsers  and  drawer. 

The  same  right  exists  for  each  of  the  indorsers  in  regard  to  the 
drawer,  and  all  the  preceding  indorsers. 

Art.  165.  If  the  holder  would  pursue  his  remedy  individually  against 
his  immediate  indorser,  or  the  drawer,  in  case  the  bill  came  directly 
from  him,  he  must  give  him  notice  of  the  protest,  and  in  default  of 
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re-imbursement,  commence  his  suit  against  him  within  fifteen  days 
from  the  date  of  the  protest,  if  the  said  indorser  or  drawer  reside 
within  the  distance  of  five  myriameters  (10  leagues,  eqnal  to  about  25 
miles). 

This  period  of  delay,  with  respect  to  the  indorser  or  drawer,  domi* 
ciled  at  a  greater  distance  than  five  myriameters  from  the  place  where 
the  bill  of  exchange  was  payable,  shall  be  increased  one  day  for  every 
two  and  a  half  myriameters  exceeding  the  five  before  mentioned. 

Art.  166.  In  case  of  the  protest  of  bills  of  exchange  drawn  in 
France,  and  payable  out  of  the  continental  territory  of  France  in 
Europe,  the  remedy  against  the  drawers  and  indorsers  residing  in 
France,  must  be  pursued  within  the  following  periods,  to  wit: 

Two  months  for  bills  payable  in  Corsica,  in  the  island  of  Elba,  (wr 
Corsica,  in  England,  and  in  the  countries  bordering  on  France. 

Four  months  for  those  payable  in  the  other  states  of  Europe. 

Six  months  for  those  payable  in  the  ports  of  the  Levant  and  on  the 
Northern  coast  of  Africa. 

A  year  for  those  payable  on  the  Western  coasts  of  Africa,  as  far 
as,  and  including  the  Cape  of  Good  Hope,  and  in  the  West  Indiea 

Two  years  for  those  payable  in  the  East  Indies. 

{"hese  periods  of  delay  are  allowed  in  the  same  proportions,  for  par- 
suing  the  remedy  against  the  drawers  and  indorsers  residing  in  the 
French  possessions  situated  out  of  Europe. 

The  above-mentioned  delays,  of  six  months,  a  year,  and  two  years, 
are  allowed  to  be  doubled  in  time  of  maritime  war. 

Art  167.  If  the  holder  pursue  his  remedy  against  the  indorsers  and 
drawer  jointly,  he  is  allowed,  with  respect  to  each  of  them,  the  period 
of  delay  determined  by  the  preceding  articles. 

Each  of  the  indorsers  has  the  right  of  pursuing  the  same  remedy, 
either  individually  or  jointiy,  within  the  same  period  of  delay. 

In  respect  to  them,  the  time  allowed  begins  to  run  from  the  day 
after  the  service  of  judicial  citation. 

Art.  168.  After  the  expiration  of  the  above-mentioned  periods  of 
delay, 

For  the  presentment  of  a  bill  of  exchange  at  sight,  or  at  one  or  more 
days,  or  months,  or  usances,  after  sight, 

For  the  protest  of  non-payment, 
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For  the  action  against  the  sureties, 

The  holder  of  a  bill  of  exchange  is  barred  of  all  rights  against  the 
indorsers. 

Art.  169.  The  indorsers  are  equally  barred  from  all  remedy  against 
prior  indorsers,  after  the  expiration  of  the  above  periods  of  delay, 
each  as  it  respects  himself. 

Art.  170.  The  same  exception  to  the  right  of  action  of  the  holder  and 
the  indorsers  is  allowed  with  respect  to  the  drawer  himself,  if  the 
latter  prove  that  provision  was  made  for  the  payment  of  the  bill  at 
its  maturity. 

The  holder  in  this  case  preserves  his  right  of  action  only  against 
the  person  on  whom  the  bill  was  drawn. 

Art.  171.  The  effect  of  the  exception  or  bar  to  the  right  of  action 
pronounced  in  the  three  preceding  articles,  ceases  in  favor  of  the 
holder  against  the  drawer,  or  against  any  of  the  indorsers  who,  after 
the  expiration  of  the  periods  of  delay  fixed  for  the  protest,  the  notice 
of  protest,  or  the  conmiencement  of  the  suit,  has  received  in  account, 
as  set-off,  or  otherwise,  the  funds  destined  for  the  payment  of  the  bill 
of  exchange. 

Art.  172.  Independently  of  the  formalities  prescribed  for  pursuing 
the  remedy  against  the  sureties,  the  holder  of  a  bill  of  exchange  pro- 
tested for  non-payment,  may,  by  obtaining  the  permission  of  the  judge, 
attach  conservatively  the  personal  property  of  the  drawer,  acceptors 
and  indorsers. 

Sec.  12.    OF  PROTESTS. 

Art.  173.  The  protest  for  non-acceptance,  or  non-payment,  Is  made 
by  two  notaries,  or  by  one  notary  and  two  witnesses,  or  by  a  bailiff 
and  two  witnesses. 

The  protest  must  be  made. 

At  the  domicile  of  the  person  on  whom  the  bill  was  drawn,  or  at  his 
last  known  place  of  residence; 

At  the  domicile  of  the  person  mentioned  in  the  bill  of  exchange, 
who  is  to  pay  it  in  case  of  need; 

At  the  domicile  of  the  acceptor  supra  protest 

The  whole  is  a  single  instrument  of  writing,  ' 

In  case  of  false  indication  of  domicile,  the  protest  is  preceded  by 
certificate  of  perquisition  or  inquiry. 
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Art.  174.  The  protest  contains, 

The  literal  copy  of  the  bill  of  exchange,  the  acceptance,  indorse- 
ments, and  directions  therein  mentioned; 

The  demand  of  payment  of  the  bill  of  exchange. 

It  declares  the  presence  or  absence  of  the  person  who  ought  to 
pay  it. 

The  motives  of  refusing  payment,  and  the  inability  or  refusal  to 
sign. 

Art.  175.  No  act  on  the  part  of  the  holder  of  the  bill  can  supply  the 
place  of  the  protest,  except  in  the  cases  provided  for  by  article  150, 
and  following,  concerning  the  loss  of  a  bill  of  .exchange. 

Art.  176.  The  notaries  and  bailiffs  are  bound,  under  the  penalty  of 
loss  of  office,  and  of  costs  and  damages  to  the  parties,  to  take  an  exact 
copy  of  the  protests,  and  to  transcribe  them  at  length,  day  by  day, 
and  in  the.  order  of  the  dates,  in  a  particular  register,  marked  and 
certified,  and  kept  in  the  forms  prescribed  for  books  of  record. 

Sec.  13.     OF  RE-EXCHANGE. 

Art.  177.  Be-exchange  results  from  the  act  of  redrawing. 

Art.  178.  Redrawing  is  when  the  holder  of  a  bill  protested  draws 
another  bill  on  the  drawer,  or  one  or  more  of  the  indorsers,  of  the 
former  bill,  to  re-imburse  himself  for  the  principal  of  the  bill  pro- 
tested, his  exx)enses,  and  the  new  exchange  which  he  pays. 

Art.  179.  Re-exchange  is  regulated,  with  respect  to  the  drawer, 
by  the  current  rate  of  exchange  at  the  place  where  the  bill  was  pay- 

r 

able,  on  the  place  whence  it  was  drawn. 

It  is  regulated  with  respect  to  the  indorsers,  by  the  rate  of  ex- 
change at  the  place  where  the  bill  has  been  remitted  or  negotiated 
by  them,  on  the  place  where  the  re-imbursement  is  to  be  effected. 

Art.  180.  The  bill  redrawn  is  accompanied  by  the  return  account 

Art.  181.  The  return  account  contains. 

The  amount  of  the  bill  protested; 

The  expenses  of  protest,  and  other  lawful  charges,  such  as  bank- 
er's commission,  brokerage,  stamp  duties,  and  postage  of  letters. 

It  mentions  the  name  of  the  nerson  on  whom  the  bill  for  re-im- 
bursement is  drawn,  and  the  rate  of  exchan^re  at  which  it  is  nego- 
tiated. 

It  is  certified  by  an  exchange  agent* 
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In  places  where  there  are  no  exchange  agents,  it  is  certified  by 
two  merchants.  • 

It  is  accompanied  with  the  bill  of  exchange  protested,  the  protest, 
or  a  certified  copy  of  it. 

In  case  the  bill  for  re-imbursement  be  drawn  on  one  of  the  in- 
dorsers,  it  is  accompanied  besides  with  a  certificate  attesting  the 
course  of  exchange  at  the  place  where  the  bill  protested  was  pay- 
able, on  the  place  whence  it  was  drawn. 

Art.  182.  There  can  be  made  only  one  return  account  on  the  same 
bill  of  exchange. 

This  return  account  is  re-imbnrsed  from  indorser  to  indorser,  and 
finally  by  the  drawer. 

Art.  183.  The  re-exchanges  cannot  be  accumulated. 

Each  indorser,  as  well  as  the  drawer,  is  charged  with  only  one. 

Art.  184.  Interest  on  the  principal  of  the  bill  of  exchange  pro- 
tested for  non-payment,  is  due  from  the  date  of  the  protest. 

Art.  185.  Interest  on  the  expenses  of  protest,  re-exchange,  and 
other  lawful  charges,  is  due  only  from  the  day  of  judicial  demand. 

Art.  186.  No  re-exchange  is  due,  if  the  return  account  be  not  ac- 
companied with  the  certificates  of  an  exchange  agent,  or  of  mer- 
chants, as  prescribed  in  article  181. 

Section  H.    OP   PROMISSORY  NOTES. 

Art.  187.  All  the  provisions  relative  to  bills  of  exchange,  and  con- 
cerning, 

The  maturity  of  the  bill, 

The  indorsement. 

The  joint  and  several  responsibility. 

The  guaranty, 

The  payment. 

The  payment  supra  protest, 

The  protest, 

The  duties  and  rights  of  the  holder, 

The  re-exchange,  or  expenses, 
are  applicable  to  promissory  notes  without  prejudice  to  the  regula- 
tions relative  to  the  cases  provided  for  by  articles  636,  637  and  638 
of  title  2,  book  IV. 
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Art  188.  Promissory  notes  are  datecL 
They  mention. 
The  sum  to  be  paid, 

The  name  of  the  person  to  whose  order  they  are  made. 
The  time  of  payment, 

The  value  received,  whether  in  money,  in  merchandise,  on  account 
or  in  any  other  manner. 

Section  m.    OP   LIMITATIONS   OF   ACTIONS. 

Art.  189.  All  actions  relative  to  bills  of  exchange  and  promissory 
notes,  signed  by  merchants,  traders  or  bankers,  or  for  commercial 
transactions,  are  limited  to  five  years,  counting  from  the  day  of  the 
protest,  or  from  that  of  the  last  judicial  proceeding,  if  there  has  been 
no  judgment,  or  if  the  debt  has  not  been  acknowledged  by  a  sep- 
arate instrument  in  writing. 

Nevertheless,  persons  presumed  to  be  debtors  shall  be  bound,  if 
required,  to  declare  under  oath,  that  they  are  no  longer  indebted; 
and  their  widows,  heirs  or  assigns,  that  they  verily  believe  that  noth- 
ing remains  due. 
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A 

-A.  B.,  BEARER," 

a  note  payable  to,  Is  payable  to  A.  B.  only,  160,  176. 
such  a  note  Ib  nonnegotiable,  160,  175. 

•*A,  B.,  OR  BEARER," 

a  note  payable  to,  equivalent  to  one  payable  to  bearer  only,  160,  175. 

transferable  by  delivery,  150,  160,  175.  • 

and  negotiable,  175. 

the  holder  need  not  prove  title,  160. 

nor  consideration,  159. 

the  bearer  may  sue  both  makers,  although  A.  B.  is  one  of  them,  160. 

the  declaration  need  only  aver  possessioh,  160. 

indorsement  of  A.  B.  need  not  be  proved,  160. 

in  some  states  can  only  be  transferred  by  indorsement,  160,  175. 

note  "to f  or  bearer,"  original  holder  may  sue  'without  filling  blank, 

160. 
averments  and  proof  in  actions  on  such  notes,  160. 

"A.  B.,  OR  HOLDER," 

a  note  payable  to,  is  equivalent  to  one  payable  to  bearer  only,  160. 

"A.  B.,  SHERIFF," 

indorsement,  as  notice  of  its  character,  1010. 

"A.  B.,  SYNDIC," 

indorsement,  as  notice  of  its  character,  1010. 

"A.  B.,  TRUSTEE," 

Indorsement,  as  notice  of  its  character,  1010. 

ACCEPTANCE, 

general  principles: 
defined,  5,  588. 

is  governed  by  the  law  of  the  place  of  acceptance,  36, 
and  not  by  the  domicile  of  the  acceptor,  36. 
by  parol— sufficiency  determined  by  lex  loci  contractus,  29. 
agreement  for— construction  by  lex  loci  contractus,  29. 
discount  by  drawee  before,  588. 
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may  be  waived,  588. 

not  always  necea«ary,  588. 

is  necessary  to  create  a  liability  on  the  part  of  the  drawee,  589,  635,  644. 

although  bill  drawn  against  consignment  of  goods  received,  589. 

drawing  of  bill  on  one's  self  is  equivalent  to  an,  588. 

drawn  by  partner  upon  his  firm,  588. 

by  agent  on  his  principal,  588. 

by  president  of  a  corporation  upon  its  treasurer,  588. 

certification  of  checlis  equivalent  to,  8,  568,  642. 

acceptance  of  bill  drawn  in  fictitious  name,  148. 

and  payable  to  drawee's  order,  148. 

name  of  drawee  need  not  appear  on  the  bUl,  171,  588. 

bill  cannot  be  directed  to  one  person  and  accepted  by  another,  171. 

may  be  drawn  on  several  persons  and  accepted  by  one,  171. 

declaring  upon  such  an  acceptance,  171. 

an  indorsement  changed  into  an  acceptance  is  a  material  alteration,  171. 

a  bill  may  be  addressed  "at"  instead  of  "to"  the  drawee,  171. 

or  directed  to  a  particular  house  instead  of  to  the  drawee  by  name,  171. 

Instrument  in  form  of  note,  addressed  to,  and  accepted  by,  third  per- 
t      son,  171. 

a  renewal  of  an,  Is  the  same  as  an  extension,  958. 

consideration  for,  633,  634. 

debt  from  acceptor  to  drawer  is  sufficient,  633. 

to  payee  Is  sufficient,  633. 

cannot  be  questioned  against  bona  fide  holder,  633. 

only  one  part  should  be  accepted,  240. 

rights  under  bill  of  lading,  634,  625  n. 
obligation  to  accept: 

none  because  the  drawee  is  indebted  to  the  drawer,  589. 

except  bills  or  drafts  drawn  on  a  banker,  589. 

drawee  of  check  not  liable  to  payee  without,  580. 

not  presumed  from  possession  by  drawee  before  dishonor,  589. 

unaccepted  bill,  not  an  assignment  of  the  fund,  589. 

BO,  an  uncertified  check,  644,  605  n. 

bill  of  lading  retained  by  payee  without  acceptance,  589,  634  n. 

foreign  statutes,  590. 
delivery: 

delivery  is  necessary  to  complete  an  acceptance,  216.  637,  618. 

an  acceptance  may  be  canceled  before  its  delivery,  216,  637. 

acceptance  has  no  effect  until  bill  is  completed  and  d^ivered,  216. 

effect  of  unreasonable  detention  by  drawee,  216. 
blank: 

on  blank  paper  no  liability  until  filled,  635. 

signature  of  the  drawer  may  be  added  after  acceptance,  185. 

blank  may  l>e  filled  after  acceptor's  death,  373. 

acceptance  supplies  the  omission  of  drawee's  name,  171,  185. 

blank  acceptance  filled  payable  at  a  particular  place,  186. 

filling  does  not  discharge  an  accommodation  indorser,  186. 
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place  of  payment: 

acceptance  in  blank  is  to  pay  at  place  of  payment  named  on  bill,  122. 

when  default  is  made  in  accepting  at  the  place  on  which  it  is  drawn, 
drawer  is  liable  for  its  payment  at  that  place,  122. 

place  may  be  written  over  blank,  588. 

foreign  statutes,  608. 

making  payable  at  banker's  authorizes  payment  by  banker,  63G. 

foreign  statutes,  608. 

if  no  place  be  named,  the  acceptance  is  general,  122,  1113,  1120. 

the  acceptor  may  qualify  to  pay  at  a  particular  place,  122. 

this  may  be  done  by  accepting  ''payable  at,"  etc.,  122. 

or  by  simply  adding  his  address  to  his  signature,  122. 

in  England,  acceptance  must  be  payable  at  a  specified  places  "only,  and 
not  elsewhere,"  122,  126. 
by  whom  given: 

by  the  drawee  named,  591. 

by  stranger  equivalent  to  a  promissory  note,  591,  1188. 

or  a  guaranty,  863. 

when  no  drawee  named,  591,  588. 

place  of  payment  only  named,  591. 

drawee  being  an  infant,  591. 

for  honor,  594. 
by  agent: 

holder  may  require  evidence  of  agent's  authority,  592. 

if  refused  by  agent,  equivalent  to  a  dishonor  of  the  bill,  592. 

authority  presumed  from  payment  of  other  acceptance,  363. 

by  public  officer,  350. 

United  States  may  be  bound  by  the,  592. 

though  it  cannot  be  sued  on  such  an,  592. 

foreign  statutes,  592. 

holder  not  bound  to  take  the,  of  an  agent,  592. 

agent  liable  personally  if  the,  is  without  authority,  592. 

drawn  by  principal  on  agent,  592. 

drawn  upon  and  accepted  by  agent  of  a  company,  592. 

acceptance  **by  A.  B.,  Treasurer,"  592. 

liability  of  principal  or  agent,  how  indicated,  139,  145,  171,  335. 

by  insufficient  corporate  officers,  593  n. 
by  partners: 

in  firm  name,  binds  all,  171. 

by  one  partner  sufficient,  593. 

even  though  it  be  in  his  individual  name,  593. 

but  should  be  in  firm  name,  593. 

foreign  statutes,  593. 

several  drawees  not  partners,  by  all,  593. 

though  an,  by  part  only,  binding  on  those  who  do,  593. 

In  the  alternative,  may  be  by  either,  593. 

drawer  and  drawee  having  common  partner,  404. 

members  of  a  committee,  593  n. 
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ACCEPTANCE— Continued, 
when  made: 

within  a  reasonable  time,  5d6. 

generally  twenty-four  hours,  505. 

unless  shortened  by  refusal,  585. 

or  by  departure  of  the  regular  daily  mall,  505. 

not  so  in  the  United  States,  595. 

if  no  answer  within  that  time,  the  bolder  should  protest  585. 

if  longer  time  allowed,  prior  parties  should  be  notiHed,  585. 

foreign  statutes,  595. 

detention  equivalent  to  an,  585. 

if  payable  per  advice,  not  before  advice  received,  595. 

after  acceptance  refused  and  acceptance  supra  protest,  588. 

after  transfer,  586,  632. 

after  it  has  matured,  586. 

after  death  of  the  drawer,  586. 

should  not  be  after  the  bankruptcy  of  the  drawer,  586. 

before  or  after  transfer,  same  liability,  632. 
acceptance  before  drawing: 

may  be  by  force  of  statute  in  England.  587. 

signature  on  blank  paper,  587. 

may  be  declared  on  as  given  before,  587. 
date  of: 

not  necessary,  83,  588. 

unless  payable  at  a  certain  time  after  sight,  83,  588. 

signature  of  drawee  and  date  over  it  are  sufficient,  588. 

written  above  signature  in  a  different  writing,  is  presumptive,  588. 

foreign  statutes,  608. 

if  not  dated,  presumptively  given  at  date  of  bill,  83,  588. 

or  after  date  of  bill,  588. 

or  before  the  maturity  of  the  bill,  83,  588. 

or  within  reasonable  time  after  date,  588. 

actual  date  may  be  shown  by  parol  evidence,  83,  588. 
form: 

no  particular  words  necessary,  588. 

may  be  implied,  588. 

from  conduct  of  drawee,  588. 

or  from  other  circumstances,  589. 
,  after  refusal,  letting  holder  have  goods  to  sell,  599. 

drawee  afterwards  receiving  a  consignment  of  goods,  580. 

**accepted,"  written  on  a  bill,  is  a  sufficient  5,  600. 

"seen,"  "presented,"  written  on  a  bill,  is  a  sufficient,  600. 

marking  bill  after  banking  hours,  600. 

"excepted"  written  by  mistake  for  "accepted,"  600. 

writing  one's  name  across  face  of  bill,  600,  603. 

English  statutes,  603. 

miiRt  be  direct,  positive,  and  unambiguous,  600. 

wliat  are  sufficient  expressions,  600,  601. 

part  payment,  001. 
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not  within  tbe  statute  of  frauds,  603. 

nor  is  an  agreement  for,  608. 
by  parol: 

is  sufficient,  603,  604.  • 

when  writing  not  required  by  statute,  604. 

so  an,  to  imy  a  bill  out  of  the  proceeds  of  certain  goods,  604. 

hdder  not  obliged  to  take,  604. 

not  necessary  to  aver  that  It  was  In  writing,  604. 

no  protest  of  inland  bills  by  statute  of  Anne,  unless  In  writing,  604. 

statutes  of  England  require  foreign  bills  to  be  accepted  In  writing,  604. 

and  signed  by  the  acceptor,  604. 

some  American  statutes  require  writing,  605. 

credit  on  books  insufficient,  606  n. 

parol  proof  of  acceptance  as  a  collateral  fact,  605. 
acceptor's  signature: 

mere  signature  not  sufficient.  In  England,  under  19  &  20  Vict,  606. 

position  of  the  signature  Immaterial,  606. 

in  California,  must  be  written  across  the  face  of  the  bill,  606. 

may  be  written  upon  another  paper,  606. 

but  may  be  required  to  be  written  on  the  bill,  606. 

may  be  by  telegram,  606. 

80  an  agreement  to  accept  by  telegram,  606  n. 

special  provision  in  Oregon  statute  for  bills  drawn  by  telegram,  606. 

American  statutes,  606. 

foreign  statutes,  607. 
authority  to  draw: 

is  an  agreement  for,  609. 

is  equivalent  to,  609. 

is  a  promise  to  pay,  609  n. 

must  be  express  and  special,  609. 

what  words  amount  to,  609. 

to  draw  in  favor  of  creditors,  009. 

may  be  given  by  blank  acceptances,  609,  612  n. 

promising  a  credit  in  favor  of  a  third  person,  609. 

refusing  to  accept  a  bill  after  giving  authority  to  draw,  609. 

authority  must  be  known  and  relied  on,  610. 

and  strictly  followed,  609  n.,  610  n. 

a  promise  to  notify  one  when  he  may  draw,  610. 

an  authority  to  draw  "on  us,  or  either  of  us,"  adding,  "We  Jointly  and 
severally  hold  ourselves  accountable,'*  610. 

revoked  by  death  of  the  drawee,  610. 

or  by  his  bankruptcy,  610. 

may  be  continuing,  610. 
agreement  for: 

of  an  existing  bill,  5,  611. 

written  agreement  to  pay  less,  600. 

statute  of  frauds,  603. 

'^vill  indorse.  If  necessary,  (or  the  amount  of  purchases,''  611. 
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promise  to  accept,  wltli  statements  Inconsistent  with  such  promise,  611. 

when  taken  on  the  faith  of  snch  promise,  612. 

statutes,  612. 

by  telegram,  612.  , 

when  made  with  the  drawer,  after  bill  dishonored,  612. 

letter  promising  payment,  612. 

though  letter  not  received  until  after  maturity  of  the  bill,  612. 

when  not  talcen  on  faith  of  the  promise  to  accept,  612. 

on  bill  with  drawer's  name  blank,  612  n. 

verbal  agreements,  613. 

although  written  acceptance  required  by  statute,  613. 

parol  evidence,  613. 

bills  to  be  drawn,  597,  614. 

taking  bin  on  the  faith  of  the  promise  is  sufficient,  597,  600,  614. 

not  necessary  that  the  promisor  have  funds  of  the  drawer,  614. 

a  promise  to  accept  requires  a  valid  consideration,  614. 

a  verbal  promise  to  accept  for  accommodation,  614. 

Is  within  the  statute  of  frauds,  614. 

when  made  dependent  upon  a  contract  on  promisee's  part,  614. 

must  clearly  describe  the  bill,  614. 

must  be  particular  and  plain  in  terms,  614. 

a  general  letter  of  credit  is  sufficient,  10,  614. 

communicated  to  holder,  and  relied  on  by  him  in  taking  the  bill,  614. 

St.  1  &  2  Geo.  IV.  c.  78,  and  American,  614. 

such  promise  must  be  acted  on  in  a  reasonable  time,  614. 

must  be  relied  on,  615. 

verbal  agreements  for,  of  nonexisting  bill,  616. 

when  not  communicated  to  holder,  616. 

applies  only  to  bills  payable  a  certain  time  after  date,  617. 

drawee  requesting  holder  to  leave  bill,  with  promise  to  accept  it  617. 

returning  bill  for  correction,  with  promise  to  accept,  617. 

drawn  against  a  cargo,  consignee  saying  "he  will  not  accept  until  tiie 
ship  arrives,"  617. 

must  accept  if  bill  of  lading  received,  634. 

effect  of  failure  to  receive,  600  n. 

agreement  to  give  notice  to  party  when  he  may  draw,  617. 

may  be  presumed  from  drawee  having  funds  of  the  drawer,  617. 

sufficient,  though  bill  has  been  transferred,  618. 
I  if  made  to  party  for  whose  account  bill  was  drawn,  618. 

though  he  may  not  be  a  party  to  the  bill,  618. 

will  inure  to  the  benefit  of  subsequent  holders,  618. 

though  not  known  to  them  until  afterwards,  618. 

action  for  breach,  after  tender  of  bill,  618. 

bill  discounted  and  lost,  but  agreement  enforced  in  equity.  618. 

if  obtained  by  fraud,  no  liability  except  to  bona  fide  holder,  618. 

delivery  necessary  to  make  an,  618. 

indorsing  upon  a  bill  after  its  presentment,  618. 

foreign  statutes,  619. 
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ACCEPTANCE—Contlnued. 
detention: 

when  it  implies,  620. 

especially  if  long  and  contrary  to  established  custom,  620. 

detention  and  destruction  after  refusal  to  accept,  620. 

twenty-four  hours,  and  then  returned  marlced  "Not  good,"  620. 

ten  or  twelve  days,  for  receipt  of  funds  promised  by  drawer,  620. 

if  detained  under  a  special  custom,  620. 

or  by  consent  as  a  voucher  for  part  payment,  620. 

not  conclusive,  though,  until  action  brought,  620. 

in  London,  check  may  be  detained  until  5  p.  m.,  620. 

American  statutes,  620. 
conditional: 

holder  may  insist  upon  an  absolute  and  unconditional,  621. 

may  refuse  and  treat  bill  as  dishonored,  621,  1136. 

by  Code,  in  Oalifornia,  621. 

liability  of  drawer  to  holder,  how  affected,  621. 

if  holder  receives,  he  must  notify  ail  previous  parties,  621^ 

in  England,  must  obtain  the  consent  of  all  previous  parties,  621. 

or  they  will  be  discharged,  621. 

American  statutes  requiring  dissent,  621  n. 

unless  drawer  has  no  funds  in  drawee's  hands  nor  right  to  draw,  61 

if  protested  afterwards,  acceptance  is  waived,  621,  1146, 

qualilled,  are  either  conditional  or  partial,  622. 

whether  conditional  is  a  question  of  law,  622. 

"in  favor  of  A.  B.  only,"  621  n.,  174  n. 

"payable  when  house  is  ready  for  occupancy,"  622. 

on  the  performance  of  a  contract,  622,  624  n. 

"talte  the  sum  out  of  our  share  of  the  firm  grain,"  622. 

out  of  a  certain  fund,  622, 

out  of  rents,  subject  to  condition  of  lease,  623. 

on  condition  of  its  renewal,  622. 

on  certain  event,  622. 

"if  in  funds,"  623. 

"taking  your  drafts,"  623. 

"as  soon  as  he  shall  sell  the  goods,"  623. 

"when  collected,"  623. 

"when  in  funds,"  625. 

"administrator,"  added  to  acceptor*s  signature,  623. 

foreign  statutes,  627. 

contemporaneous  written  conditions,  624. 

cannot  be  made  conditional  by  a  condition  subsequently  added,  624. 

contemporaneous  condition  cannot  be  shown  by  parol  evidence,  624. 

e.  g.  for  surrender  of  note  by  a  third  person,  624. 

though  in  writing,  is  not  admissible  to  defeat  a  bona  fide  holder,  624 

if  ambiguous,  may  be  explained  by  parol,  624. 

the  onus  of  proving  the  condition  is  upon  the  acceptor,  025. 

acceptor  and  holder  bound  by  the  condition,  625. 

not  liable  until  the  happening  of  the  event,  623. 


ZOOZ  OENBRAIi  INDEX. 

IRelerence  !■  [o  Mcuoni.   Vol.  1.  |I  l-GET:  voL  1,  If  6«e-1191-.   tdI.  I,  H  13>I-U(H-] 

ACCEPTANCE— Contlnned. 

representatives  then  liable,  If  acceptor  dead,  (S25. 
condition  annexed  to  an  Indorsement  prior  to  tbe  acceptance,  62Q. 
wben  performance  Is  prevented  by  operation  ot  law,  625. 
or  by  acceptor's  act,  625. 

onus  ot  proving  performatice  of  tbe  condition  Is  on  tbe  bolder,  G25. 
whether  performed  or  not  Is  a  qnestlon  for  tbe  Jury,  626. 
tbe  condition  and  performance  should  be  averred  In  pleading,  625. 
partial  or  qualified: 

may  be  (or  part  of  tbe  amount,  626, 
should  be  protested  for  balance,  626. 
may  be  to  pay  part  In  money  and  part  In  bills,  626. 
foreign  statutes,  627. 

drawn  payable  In  one  currency,  accepted  payable  In  another,  620. 
tuny  be  made  payable  In  Installtnents,  626. 
changing  tbe  time  of  payment,  626. 

offer  to  pay  bill  In  certain  time  communicated  to  bolder,  626. 
to  see  hill  "paid  eventually,"  626. 
on  the  last  day  of  grace,  626. 

which  misstates  time  of  the  maturity  of  tbe  bill,  626. 
"to  pay  when  due,"  626  n. 

a  condition  that  bill  be  renewed  up  to  a  certain  time,  626, 
making  bill  payable  at  a  particular  place,  C26. 
does  not  affect  drawer's  liability  to  payee,  626. 
If  at  the  acceptor's  residence,  626. 
or  at  a  place  different  from  that  named  In  the  bill,  626. 
payable  at  a  certain  bank  In  the  town  named,  626. 
does  not  affect  rights  of  prior  parties  by  Cbllfomla  Code,  626. 
blank,  tilled  up,  payable  at  a  particular  place,  626. 
ninklng  bill  payable  there,  "only,  and  not  otherwise  or  elsewhere,"  6!% 
what  It  admits! 

admits  signature  of  drawer,  628,  753,  1867. 

of  annexed  bill  of  lading,  629. 

estoppel  as  to  forgery,  164. 

foreign  statutes,  641. 

paying  one  forged.  Is  not  an  estoppel,  164.  629. 

admits  genuineness,  83U. 

capacity  and  authority  of  the  drawer,  631. 

restricted  In  Louisiana,  only  tn  faror  of  a  bona  flde  bolder,  631, 

admits  authority  of  drawer  as  executor,  631. 

or  agent  3iiO,  631. 

admits  existence  of  firm.  631. 

drawer's  legal  capacity  at  time  of  drawing  tbe  bill,  681. 

as  also  that  of  the  payee.  631. 

does  not  admit  the  signature  of  tbe  Indorser,  632,  1468  n, 

nor  agent's  authority  to  Indorse.  632. 

though  Indorsed  before  acceptance,  032. 

and  Identical  wltb  that  of  drawer.  164,  G32L 

nor  validity  of  Indorsement,  632. 
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ACCEFTANGE-Continued. 

when  drawn  In  a  fictitious  name,  imyable  to  the  drawer^a  own  ordc 
632. 
presumptions: 

raises  the  presumption  of  funds  in  drawee's  hands,  633,  18G7. 

not  if  bill  requests  the  drawee  to  pay  if  in  funds,  633. 

only  conclusive  in  favor  of  a  bona  fide  holder,  633. 

foreign  statutes,  641. 
construction  and  effect: 

liable  as  principal  debtor,  62S. 

most  strongly  against  the  acceptor,  635. 

liable  according  to  the  terms  of  the  bill,  635. 

for  attorneys'  fees  included  on  the  face  of  bill,  635. 

not  for  re-exchange,  635. 

or  costs  of  action  against  other  parties,  635. 

effect  as  a  payment  of  other  debt,  1552. 

as  assignment  of  fund,  589  n.,  636,  644. 

and  of  seciirities  in  hand,  635. 

before  or  after  indorsement,  same  effect,  632. 

effect  of  making  payable  at  banker's,  636. 
revocation: 

may  be  at  any  time  before  delivery,  637. 

California  Code,  637. 

of  an  agreement  to  accept,  637. 

complete  acceptance  cannot  be  revoked,  637. 

not  after  being  communicated  to  holder,  637. 

not  for  insolvency  of  drawer,  637  n. 

after  an  offer  to  accept  has  been  refused  by  holder,  637. 

canceled  by  mistake,  637,  638. 

given  under  mistake  as  to  drawer's  funds  in  hand,  637. 

obtained  by  fraud,  637. 

what  amounts  to  a  revocation,  637. 

what  is  cancellation,  638. 

question  for  Jury,  638. 

foreign  statutes,  638. 
discharge: 

by  payment,  639. 

by  release,  639. 

release  of  collateral  in  hands  of  holder,  639. 

not  before  maturity  as  to  a  bona  fide  holder,  639. 

validity  determined  by  law  where  discharge  givens  639. 

release  may  be  implied,  639. 

taking  new  security,  639. 

to  release  two  acceptors,  separate  bill  of  either  is  sufficient,  639. 

will  not  discharge  a  subsequent  acceptance,  639. 

creditor's  composition  deed  will  not  bind  bona  fide  holder,  G39. 

notes,  to  be  given  by  compounding  debtor,  should  be  tendered,  689. 

appointment  of  acceptor  as  executor  of  holder,  639. 

or  as  administrator,  639. 
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ACCEPTANCE— Continued. 

delay  in  presenting  bill  for  payment,  G30. 

drawer,  not  being  holder,  can  release  from  liability  to  himself,  639. 
but  not  to  subsequent  holders,  630. 
foreign  statutes,  641. 

voluntary  payment  after  discharge  not  recoverable,  636. 
waiver: 

no  effect  on  character  of  bill,  588. 

distinction  between  waiver  before  and  after  breach,  G40. 

consideration  necessary,  640. 

may  be  by  parol,  640. 

even  after  breach,  540. 

should  be  in  express  words,  640. 

or  actions  equivalent  to  such  words,  640. 

protest  after  conditional  acceptance,  621,  1146. 

protest  in  ignorance  of  agreement  to  accept,  688. 

what  is  not  a  sufficient  waiver,  640. 

receiving  partial  payment  with  promise  to  pay  balance,  640. 

receiving  interest  from  drawer  and  delaying  to  apply  for  payment  to 

the  acceptor,  640. 
mere  indulgence  on  holder's  part  not,  640. 
pleading  a  waiver,  640. 
waiver  is  a  question  of  fact  for  the  Jury,  640. 
If  In  writing,  its  interpretation  and  effect  are  for  the  court,  640. 

see  "Acceptor'*;    "Agent";    ^'Certified  Check";    "Presentment  for 
Acceptance." 

ACCEPTANCE  SUPRA  PROTEST,  OR  FOR  HONOR, 
defined,  5,  t5(H,  1187. 
who  may  make,  594. 
form  of,  5  n.,  1187. 

presence  of  notary  and  witnesses,  1186. 
Statute  of  Frauds,  5W. 
by  and  for  any  person,  1186. 
for  drawer,  if  no  one  designated,  1186. 
several  for  different  parties,  1186. 
not  for  same  party,  1186. 
preference  among  several,  1186. 
need  not  be  received,  1187. 

may  be  received,  and  bill  protested  against  drawer,  1187. 
demand  of  drawee  still  necessary  in  England,  1187. 
protest  necessary,  1187. 
admits  drawer's  signature,  1188. 
acceptor  supra  protest  may  sue  prior  parties,  1188. 
and  is  liable  to  subsequent  parties,  1188. 
amounts  to  a  promissory  note,  1188. 
California  Code,  1188. 
foreign  statutes,  1180-1193. 
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"ACCEPTED," 

written  across  the  face  of  a  bill,  591,  (500. 
"excepted"  written  by  mistalce  for,  600. 
sufficient  for  an  acceptance  by  foreign  statute,  607* 
or  for  certification  of  a  cbeck,  648. 

ACCEPTOR, 
defined,  4. 

discharge  by  foreign  insolvency,  58. 

discharge  granted  under  law  of  place  of  original  contract,  58. 
blank  acceptance  coupled  with  an  interest,  filled  after  acceptor's  death,  183. 
acceptor  for  accommodation  of  partner  not  liable  to  his  firm  as  purchaser, 

402. 
liability  of  an,  not  paid,  is  sufficient  consideration  to  support  a  note,  450. 
accommodation,  473,  001. 

giving  time  to  drawer  will  not  discharge,  900,  901. 
nor  to  drawer  accommodated  by  acceptor,  955. 
or  co-acceptor,  955. 

entitled  to  be  subrogated  to  securities  of  the  drawer,  982. 
has  an  action  against  the  drawer  for  indemnity,  473,  1420. 
on  part  payment,  1412. 
liability  governed  by  w^hat  law,  31. 
liability  of  conditional,  625. 
not  liable  until  condition  performed,  625. 
or  prevented  by  operation  of  law,  62$. 
is  the  principal  debtor,  628,  636,  900. 
answerable  to  drawer,  628. 
liable  for  interest,  1705. 
liable  for  exchange,  1714. 
not  discharged  by  want  of  protest,  628  n. 
or  of  demand,  628  n. 
or  notice  of  dishonor,  1211. 
may  give  notice  of  dishonor,  1234. 
effect  of  making  payable  at  banker's,  f)36. 

accommodation,  may  sue  the  drawer  after  he  has  paid  the  bill,  628,  1421. 
liability  of  accommodation  acceptor.  634. 

liable  to  bona  fide  holder  with  Indorsement  of  fictitious  payee,  164,  666. 
reissue  of  bill.  683,  1422. 

release  of  drawer  will  not  release  acceptor,  900. 
purchaser  from,  a  bona  fide  holder,  in  England,  990. 
contra,  in  New  York.  990. 
defense,  readiness  to  pay,  636. 
failure  of  consideration,  634  n. 
see  "Acceptance.' 


*> 


ACCOMMODATION  PAPER, 

defined,  15,  472,  473  n.,  479  n. 

is  a  valid  consideration,  15,  445,  472. 

accommodation  acceptor  governed  by  law  where  bill  first  negotiated,  50. 

accommodation  indorser  by  law  where  delivered,  38. 
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ACCOMMODATION  PAPER— Continued. 

presumed,  if  bill  is  payable  at  the  drawer's  house,  122. 

or  if  discounted  for  maimer,  472. 

or  drawer,  692. 

death  of  accommodation  party  extinguishes,  183  n.,  221,  474. 

except  against  bona  fide  holder,  474,  476,  561. 

notice  as  affecting  bona  fides,  1020. 

an  executor  cannot  complete  an  accommodation  indorsement  of  testator, 

442. 
by  married  woman,  291. 
usurious  inception,  526. 
usury  by  party  accommodated,  921. 
accommodation  in  appearance  only,  472. 
relation  changed,  472,  473. 
changed  to  valuable  consideration,  472. 
partly  valuable,  472. 
explained  by  parol  evidence,  692. 
pledge  of,  475. 

amount  recoverable  by  pledgee,  475. 
diversion  of,  475. 

when  available  as  a  defense,  475. 

shifts  burden  as  to  consideration,  475. 

prevented  by  injunction,  475. 

trover  lies,  475. 
by  partners: 

have  no  power  to  give,  472,  416. 

by  Indorsement,  416. 

good  defense  against  party  with  knowledge,  416. 

partner  giving  is  liable  individually,  416. 

in  consideration  of  similar  acceptances  for  the  firm  by  the  drawer,  416. 

**surety"  added  to  signature  presumption  that  it  is.  416. 

note  of  one  partner  guarantied  by  the  firm  is  notice  that  it  is,  416. 

blank  acceptance  in  firm  name  is  notice  that  it  is,  416. 

blank  draft  signed  by  firm,  drawer  authorized  to  fill  it  up,  416. 

if  given  by  consent  of  all  partners  the  firm  is  liable,  417. 

such  consent  may  be  express  or  implied,  417. 

not  necessarily  under  a  special  authority,  417. 

promise  to  pay  afterwards  binds  firm,  417,  418. 

consei\^  will  include  a  renewal  of  note  after  dissolution,  417. 

injunction  to  prevent  the  giving  of,  by  member  of  a  firm,  417. 

burden  on  holder  to  show  that  consent  was  given,  418. 

must  be  clearly  shown,  418. 

admission  by  one  partner  insuflicient,  400. 

inquiries  by  holder  at  bank  where  firm  did  business,  not  sufficient  418. 

habit  of  giving  will  not  be  evidence  of  the  firm's  assent,  418. 

blanks  left  for  date  and  rate  of  interest  not  conclusive,  418  n. 

when  the  benefit  is  received  by  the  firm,  firm  liable,  419. 

no  defense  against  a  bona  fide  holder,  419. 

accommodation  shifts  burden  as  to  good  faith.  420. 

notice  not  presumed  from  indorsement  by  common  partner,  420. 
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ACCOMMODATION  PAPER— Continued, 
by  corporations: 

by  corporations,  334. 

is  Qltra  vires,  334,  472. 

cannot  be  ratified  by  the  corporation,  334. 

president  cannot  bind  company  by  accommodation  indorsement,  36 

nor  can  a  national  bank  become  an  accommodation  indorser,  334. 

though  ultra  vires,  it  is  good  in  the  hands  of  a  bona  fide  holder,  : 
472. 

violation  of  express  statute  is  a  good  defense  against  bona  fide  hoh 
334. 

onus  of  good  faith  shifted  by  proof  of  accommodation,  472. 
by  agents: 

a  general  power  to  give  bill  or  note  does  not  Include,  361. 

if  given  by  the  agent  with  principal's  consent  and  to  take  up  ot 
similar  iwper  upon  which  he  was  liable,  he  would  be  bound,  3G1 

by  agent  to  principal,  384. 

may  be  shown  between  the  immediate  parties,  472,  473. 

as  regards  third  parties,  473. 

accommodated  party  liable  to  action  for  indemnity,  473,  628. 

or  trover,  if  he  iwys  and  holds,  473. 

or  bill  In  equity  to  prevent  diversion,  473. 

no  effect  until  discounted,  474. 

or  comes  Into  the  hands  of  a  holder  for  value,  474. 

when  revocable,  474. 

liable  on,  as  principal  and  surety,  474. 

may  be  transferred  as  collateral,  475,  797,  800. 

amount  recoverable  when  so  transferred,  452  n.,  473,  475. 

diversion,  when  admissible,  476, 1803, 1894. 
'  with  name  blank  and  filled  after  payee's  insolvency,  476. 

United  States  statutes  as  to  rate  of  discount  of  national  banks  a 
plies,  526. 

not  a  defense  against  a  holder  for  value,  476,  561. 

though  such  holder  knew  its  character,  15,  476,  561. 

and  purchased  after  maturity,  561,  670,  677. 

but  in  such  case  he  may  show  that  payee  has  paid  the  note,  561. 

onus  of  proving  holder  to  be  for  value,  567. 

and  bona  fide,  1028. 
liability  of  accommodation  parties: 

indorsers  inter  se,  692,  835. 

right  of  contribution,  971. 

liable  to  surety,  926. 

indorsement  by  stranger,  834. 

maker,  907. 

liable  to  surety,  926. 

acceptor,  634. 

to  pledgee,  995. 

to  purchaser  from  drawer,  692. 

to  bona  fide  holder,  995. 
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to  part}-  occoDunoddted,  473. 

revocnble  nntll  discounted.  47S. 

discount  after  maturity.  474. 

reissue  after  maturity,  474. 

Inter  se,  as  principal  and  surety.  47Cia. 

not  so.  as  to  tlUrd  parties,  475a. 

creditors,  aa  against  frandulent  couTeyance,  473,  475  d. 

debtors,  as  to  conveyance  of  property,  iil)2. 

diHcbarge  by  release  of  principal,  475a. 

or  collateral,  475a. 

or  by  extension.  475a. 

by  want  of  demand  and  notice.  475a. 

defense  against  bona  tide  bolder.  476. 

against  holder  wltb  notice,  476. 

against  purcbaeer  after  maturity,  677. 
see  "Surety." 
ACCOUNT, 

to,  Ib  equivalent  to  a  promise  to  pay.'  37. 
BO,  "to  be  accountable  for."  87. 

■■ACCOUNTABLE." 

to  be.  Is  equivalent  to  a  promise  to  pay.  87. 
after  iDdorsement,  waives  demand  and  notice.  1358. 

ACKNOWLEDGMENT, 

of  debt  is  not  sutHcient  to  constitute  bill  or  note,  SS. 

so  provided  b;  Eome  statulea,  88. 

siifHclent  to  take  bill  out  of  tbe  statute  of  UmltBtlons,  86, 1618. 

suHlrlent  proof  of  algnatiirc  1672. 

may  dispense  with  productlon'of  bill,  1702. 

see  "Statute  of  Llniitatlous." 
ACTION, 

on  what  Instrument: 

on  theses  io  action,  600. 

on  agreement  to  indorse,  688. 

to  accept.  600. 

to  guaranty,  860. 

on  blank  acceptance,  635. 

on  collateral  security.  796.  1676. 

on  original,  after  renewal  taken,  1547. 

on  tbe  original  consl deration.  ISO.  1581,  1673. 

on  Interest  warrant  or  coupon  detacbed  from  corporatton  Irand,  ISO. 
by  a  married  woman: 

at  common  law,  320. 

by  husband  and  wife,  320. 

In  New  York  before  recent  statutes,  820. 

as  sole  trader,  298-300. 

by  husband  atone,  320; 
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ACTION— Continued. 

on  note  made  to  wife  in  her  maiden  name,  320. 

without  set-off  of  her  debts,  320. 

injunction  against  collecting  or  disposing  of  note  belonging  to  wife,  320. 

on  bond  to  herself,  as  administratrix,  and  husband,  320. 

on  bills  which  are  common  property  of  both,  320. 

by  wife  alone,  320. 

by  the  husband's  executor,  325. 

between  husband  and  wife,  816. 

by  indorsee  of  the  husband,  316. 

or  of  the  wife,  316. 
by  Infant: 

infant  may  sue  upon  a  note  as  payee  or  holder,  278. 

partner,  278. 
by  executors  and  administrators,  1631,  1642,  1650. 

when  payees,  158,  440,  1642. 

as  bearer,  1650  n. 

after  revocation  of  letters,  158. 

by  administrator  de  bonis  non,  158,  440. 

where  payee  deceased  before  note  made,  150. 
by  guardian  when  payee,  158. 
principal  and  agent,  1657. 

by  principal  on  note  to  agent  without  indorsement,  156. 

by  B.  on  note  to  C.  for  B.'s  debt  in  C.'s  name,  156. 

by. principal  on  note  to  "A.  B.,  agent,"  or  **A.  B.,  agent  of  O.  D.," 
156,  157. 

or  by  the  agent,  156,  157. 

payable  to  officer  of  con^oratlon,  "or  his  successors  in  office,"  157- 

municipal  corporation  in  the  name  of  the  payee's  official  successor,  157. 

but  successor  cannot  bring  suit  in  his  own  name,  157  n. 

by  survivors  Instead  of  successors,  157. 

by  banlc  on  note  to  cashier,  157. 

by  cashier  in  his  own  name,  157  n. 

by  collecting  agent,  1657,  1658. 

by  public  officer  named  as  payee,  351. 

by  government  on  bill  payable  to  officer,  158  n.,  1660. 
by  payee,  1631,  1632. 

by  A.  on  bill  to  "order  of  A.,"  151. 

for  use  of  party  discounting,  223  n. 

joint  payees,  155,  1632,  1647. 

payees  several  In  interest  and  joint  action,  155. 

by  "A.  or  B.,"  155. 

for  use  of  indorsee  or  assignee,  1634. 

by  initials,  1681. 
by  "real  party  in  interest,"  1631. 

equitable  title  sufficient,  1651. 

although  other  nominal  payee,  1651. 

and  necessary,  1651. 

payee's  title  cannot  be  questioned  by  maker,  1651. 
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ACTION-Contlnued. 
b7  bearer: 

ir  payaUe  to  bearer,  159,  160.  175,  44S,  1631,  1648,  160a 

although  a  mere  tnutee,  1648  a, 

where  no  payee  designated,  IDO.  ■ 

on  Dote  "to  order,"  161. 

to  "A.,  or  bearer,"  1648. 
by  IndorBee,  1031,  1633,  1638. 

nounegotlable  paper,  666. 

Joint  Indoneee,  1635. 

of  part,  635. 

Jurisdiction  of  United  Slates  courts,  1637. 

attorney  taking  for  suit,  1668. 
by  bolder  without  Indorsement,  156,  16SS,  1061. 

note  payable  to  A.  originally  delivered  to  B..  161,  1655. 

or  order,  190. 

purchaser  from  payee  without  Indorsement,  Ifil. 
by  holder  without  title,  1650,  1052. 
by  owner  without  possession,  1656. 
by  assignee,  1631,  1639,  1640. 

what  law  determines,  49,  65. 

on  sealed  Instrument,  70. 

guaranty  of  drafts  to  be  drawn.  860. 
by  pledgee,  1638. 

amount  ol  recoTcry,  787. 
by  tnistee,  1660,  1661,  1659. 

not  by  cestui  que  trust,  1659. 
by  drawer: 

against  acceptor  In  payee's  name.  6U. 

after  payment.  1427.  1641. 
by  accommodation  acceptor: 

against  drawer,  1647. 
by  Indoraer: 

aft»  payment,  1430.  1431.  1643.  1645. 

striking  out  hidorsement,  1644-1646. 

transfer  pending  suit,  1^2. 
by  surety: 

for  contribution,  977.  978,  1430. 

Including  costs.  977,  991. 

exoneration.  978.  1435. 

by  one  joint  surety,  979. 

defeated  by  change  of  relation.  980. 

by  action  for  money  paid,  1435,  1436. 
by  payor  supra  protest: 

against  party  honored  and  prior  parties,  1196. 14S7. 
between  parties  Identified  in  Interest: 

between  partners,  on  contracts  not  In  business  of  firm,  403. 

with  no  ultimate  liability  to  contribute,  403.  404. 

by  Arm  against  partner,  403.  404. 
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ACTION— Continued. 

or  partner's  accommodation  acceptor,  402. 

imrtner  against  firm,  153. 

assignee  against  firm,  153. 

between  firms  having  common  partner,  153. 

omission  of  such  partner,  403. 

by  payee.  Identified  with  maker,  153,  1671. 

by  B.  and  C  on  Joint  and  several  note  of  A.  and  B.,  403. 

on  note  of  A.  and  B.,  by  B.  or  B.'s  executor,  153. 

or  assignee,  153  n. 

by  bearer  on  note  of  A.  and  B.  to  **A.,  or  bearer,*'  153  n. 
against  Joint  debtors,  1605,  1666. 

Joint  and  several  debtors,  1667. 

partners  known  at  making,  sufficient,  171. 

Infant  partner,  278. 

surviving,  1668. 
Joint  action  against  several  debtors: 

on  sealed  instruments,  12,  70. 

on  bills  and  notes,  19,  739,  1661,  1669,  1670. 

liability  not  changed,  1669  n. 

against  Irregular  Indorser  and  maker,  848. 

guarantor  and  maker,  862,  1669  n. 

against  guarantor  and  Indorser,  862. 

must  Join  parties  primarily  liable,  in  Mississippi,  1669. 

Judgment  against  maker  and  indorser  paid  by  indorser,  1670  n. 
against  whom: 

against  drawee  or  acceptor,  1664. 

without  acceptance,  1664. 

against  drawer  of  check,  643,  1664. 

against  Indorser,  1672. 

against  surety,  1672. 

against  married  woman  Jointly  liable,  287. 

sued  alone,  298. 

against  drunkard   before  inquisition.  264. 

against  agent,  1672,  1680. 

against  public  agent,  351. 

against  *'A.  B.,  sheriff,"  Indorsing,  lo8,  351. 

against  stranger  to  paper,  1672. 
when: 

before  maturity  by  attachment  or  bill  In  equity,  1586. 

on  day  of  maturity,  1037,  1069,  1092.  1586. 

on  maturity  of  Installment,  1047,  1589. 

of  interest,  1048,  1589,  1705. 

of  Interest  secured  by  other  note,  1410. 

of  Interest  coupon,  1589. 

of  coUateral,  1047. 

on  nonacceptauce,  1136,  1588. 

notwithstanding  subsequent  demand  of  payment,  1136. 

refusal  to  certify  check,  1323. 
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ACTION—Contlnued. 

and  notice  of  dishonor,  1198. 
not  before  payment,  by  guarantor,  802. 
by  surety,  1500. 
by  Indorser,  1430,  1500. 

except  collateral  held  by  him  as  indemnity,  743  n. 
not  before  payment,  by  payor  supra  protest,  1105. 
by  drawer,  1427. 

*after  notice  of  default,  against  guarantor,  886^ 
against  Indorser,  1687. 

after  action  against  prlnc4;>al  debtor,  1590.     « 
after  demand,  1039,  1070,  1071. 
on  guaranty  of  payment  '*wben  due,'*  851. 
note  payable  "on  or  before"  certain  day,  without  preyloos  demand, 

1586. 
note  payable  "within  two  years,"  1588. 
effect  of  extension,  1588. 

Interest  not  to  begin  until  certain  time  after  maturity,  1588. 
on  happening  of  condition,  1588. 
object  and  form: 

on  sale  of  bill,  lies  for  the  price  agreed  upon,  480. 

note  paid  by  maker  for  liquor  Illegally  sold  may  be  recovered,  532. 

for  money  paid  by  agent  on  Illegal  contract  for  principal,  5S7. 

to  recover  collateral,  1675. 

in  debt,  1674. 

in  assumpsit,  1674. 

in  tort,  1673. 

in  trover,  1679. 

in  replevin,  1680. 

in  equity,  1685. 

summary  proceedings,  1673,  1643. 

and  see  "Equity";   "Lost  Bill";   "Statute  of  LimiUtlons";    'Tpo- 
ver." 

ADDITIONAL  STIPULATION, 

for  Interest  does  not  affect  negotiability.  200. 

does  destroy  negotiability  in  Austria,  200. 

ineffectual  in  Germany,  200. 

exchange  does  not  affect  negotiability,  200. 

unless  a  cover  to  evade  the  usury  laws,  200. 

a  request  to  charge  the  same  to  the  account  of  the  drawer,  201. 

so,  a  statement  that  the  drawer  will  credit  the  payment  in  a  particular 

way,  201. 
in  certificates  of  deposit  payable  on  "return  of  this  certificate."  201. 
and  on  return  of  the  maker's  guaranty,  201. 
on  return  of  pass  book,  201. 
"and  this  shall  be  your  warrant  and  good  as  my  receipt  for  said  money,** 

201  n. 
other  stipulations  which  do  not  affect  negotiability,  201,  208. 
"which  I  am  truly  thankful  for  and  shall  never  be  forgotten  by  me,"  201. 
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ADDITIONAL  STIPULrATION— Continued. 

"ne  varietur/*  common  In  Louisiana,  201. 

"In  case  of  need,  apply  to  Messrs.  A.  B.,  at  C,"  201. 

"return  without  protest,"  201. 

waiver  of  statutory  diligence,  201. 

"as  per  advice,"  201. 

stipulations  limiting  amount  of  exchange  or  expenses  assumed,  201. 

American  statutes  on  this  point,  201  n. 

recitals  for  collateral  security,  202. 

with  power  of  attorney,  202. 

containing  nonnegotiable  provisions,  202. 

agreement  to  pay  a  deficiency,  202. 

agreement  for  collaterals  confined  to  original  holders,  202. 

recitals  relating  to  the  consideration,  203. 

not  a  note,  if  recital  is  In  nature  of  executory  agreement,  203. 

executed  agreement  does  not  affect  its  negotiability,  203. 

as  to  the  manner  of  payment  does  not  affect  its  negotiability,  204. 

property  not  to  pass  until  payment,  204,  93. 

payment  in  installments,  204. 

extension  at  option,  204. 

on  breach  of  conditions,  204. 

stipulation  for  attorney's  fees,  205,  207. 

warrant  to  confess  judgment,  207. 

how  far  it  affects  negotiability,  207. 

waiver  of  appraisement  and  exemption  laws,  201,  207,  208. 

effect  of  a  power  in  a  note  to  issue  execution,  207. 

additional  stipulations  in  note,  208. 

by  contemporaneous  writing  distinct  from  note,  190.  208. 

avoids  indorsement  by  foreign  statutes,  714. 

and  see  "Attorneys'  Fees";  "Collateral  Security";   "Consideration. 
ADMINISTRATOR, 

cannot  bind  th&  estate  by  giving  his  note  or  bill  438. 

binds  estate  by  promise  In*  consideration  of  assets  In  his  hands,  438. 

consent  to  alteration,  1772. 

judgment  In  such  case  should  be  against  him  de  bonis  testatoris,  438. 

not  beyond  the  amount  of  assets  actually  received  by  him,  439. 

personal  liability'  on  a  note  or  bill,  438. 

though  for  benefit  of  the  estate,  43^. 

"for  value  received  by  A.  (the  estate)  and  his  heirs,"  439. 

as  payee,  may  sue  in  his  own  name,  440. 

or  in  his  representative  capacity,  440. 

administrator  de  bonis  non  may  sue,  440. 

note  payable  to  A.  as  administrator  is  notice  of  its  character,  440. 

may  transfer  the  personal  property  of  the  deceased,  441. 

and  note  taken  in  payment  of  property  sold,  441. 

such  note  to  a  distributee  of  the  estate  for  his  share,  441. 

on  death  of  holder,  the  right  to  transfer  passes  to  his,  441. 

indorsement  by  him  as  effectual  as  if  made  by  deceased  payee,  441. 

may  Indorse  a  note  of  testator  to  complete  transfer  by  testator,  442. 


ft 


:k)04  qenbral  index. 

[Retsrenae  li  to  McUoni.  Vol.  1.  «  l-SST;  vol.  I,  H  6«8-mii  Tol.  3,  11  m2-ll04.I 
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maf  be  compelled  la  equity  to  make  aucb  IndorsemeDt,  442. 
execution  of  note  or  bill  by,  134,  171  n, 
title  added  to  acceptor's  algDature,  480,  628. 
does  not  qualify  bis  llabltty,  439. 

especially  wbeo  tbe  estate  Is  not  parUcularly  desUcoated,  439. 
admlnlalrotor  of  partner  liable  on  Joint  and  several  note  of  partnenblii^ 
425. 
aee  "Action";    "Executor";    "Name," 
ADSnSSIOXS, 


ADVANCEMENT. 

taking  a  note  by  way  of,  Is  not  a  bona  fide  bolder.  991. 
ADVICE, 

"as  per  adrlce"  In  bill  doea  not  aEFeot  negotiability,  201. 
AFTEIt  SIGHT,  1020,  1035. 

presentment  for  acceptance  necessary,  IS. 
eqalvalent  to  demand.  109. 
so,  "after  acceptance,"  103S. 
AGENTS, 

appointment  of: 

may  be  by  parol,  3S3. 

for  a  corporation,  353. 

not  sutHcient  for  sealed  note,  363. 

authority  by  Joint  principals,  3K4. 

extends  to  Joint  paper  ouly,  354. 

partner  may  autborlze  clerk  to  accept  or  Indorse  In  Arm  name,  864. 
husband  and  wife: 

for  one  another,  31ti. 

wife  as  agent  for  hust>and.  318.  * 

holder  must  prove  autborlty,  318.  ■ 

authority  may  be  Implied,  Sin. 

Is  a  question  for  Jury,  318. 

general  power  includes  what.  318. 

ratiflcatlon  by  husband,  31b. 
t^  express  authority.  350.  , 

principal  not  bound  beyond,  356. 

Is  strictly  construed,  357. 

DO  verbal  restriction,  353. 

verlMl  enlargement.  362. 

various  phrases  cona trued,  357-360. 

power  to  discount  not  to  pledge,  301. 

nor  to  renew,  361. 

power  to  make  note  not  power  to  alter,  361. 

to  pay  by  draft  not  power  to  make  note,  300. 

to  draw  Includes  to  Indorse,  305. 

to  Indorse  Includes  to  waive  demand,  etc.,  1361. 
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AGENT&-Ck)ntinued. 

want  of  authority  as  a  defense,  386-302,  1886. 

power  to  give  a  check  will  not  incli^de  a  bUl.  360. 

or  a  postdated  check,  360. 

a  general  power  does  not  include  accommodation  paper,  36L 

nor  Joint  note  with  another,  354. 
authority  need  not  be  express,  362. 

statutes  may  require,  356  n. 

authority  implied  from  declarations  and  conduct,  362. 

may  be  presumed,  362  n. 

con)oration  may  be  bound  by,  362. 

English  statute,  362. 

in  Louisiana  an  express  power  is  necessary,  362. 

acts  and  declarations  of  agent  alone  are  Insufficient,  362. 

admissible  with  other  evidence,  362. 

proof  of  authority,  393. 

burden  of  proof,  393. 

if  given  by  agent  in  principal's  business,  362. 

may  be  inferred  from  custom  of  principal,  362. 

question  for  the  Jury,  362. 

If  by  parol,  may  be  shown  by  the  testimony  of  the  agent,  362. 
authority  implied  from  recognition  of  similar  acts  by  the  principal,  362, 
363. 

cannot  be  Implied  merely  from  a  power  to  purchase  goods,  364. 

nor  from  an  acceptance  of  a  draft  with  the  drawer's  name  blank,  364. 

may  be  Implied  from  principal's  knowledge  of  the  transaction,  364. 

authority  to  receive  payment  may  be  implied  from  possession,  364. 

not  conclusive  as  against  bona  fide  holder,  301. 

not  from  possession  of  an  unindorsed  note,  364. 

and  not  authority  to  transfer.  364. 

from  naming  as  place  of  payment,  125,  1451. 

from  collection  of  interest,  3(>4. 

authority  may  be  shown  from  the  custom  of  banks,  365. 

from  relation  of  parties;   e.  g.  cashier,  partner,  etc.,  365. 

from  presence  of  principal,  353. 

from  authority  to  purchase  on  credit,  353. 
authority  Implied  from  official  employment,  366. 

a  general  agent  has  authority,  366. 

80  has  a  factor,  366. 

though  expressly  forbidden  In  his  Instructions,  366. 

a  managing  agent  of  a  firm  has  not,  366. 

nor  the  manager  of  a  store,  366,  363. 

nor  master  of  a  vessel,  366. 

nor  supercargo  of  a  vessel,  366. 

nor  merchant's  clerk,  366. 

nor  auctioneer's  clerk,  366. 

nor  clerk  of  a  steamboat,  366. 

nor  purchasing  agent  of  a  carriage  factory,  366. 

attorney  receiving  note  for  collection  has  no  authority  to  transfer,  366. 
RAND.C.P.— 180 
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AGENTS— Continued. 

nor  collecting  agents,  3GG,  1450. 

to  fill  blank  indorsement,  1450. 

or  extend  ;time,  1450. 
corporate  authority  Implied,  367. 

from  charter,  by-laws,  etc.,  367. 

may  contain  restriction,  367. 

from  benefits  received.  368. 
corporation  officers,  368-371. 

minutes  as  evidence,  368. 

acts  of,  bind  the  corporation  within  their  official  scope, '368. 

not  necessary  that  agent's  acts  be  performed  at  company's  oiBce. 
368  n. 

an  indorsement  by,  is  prima  facie  the  act  of  the  corporation,  868, 
362  n. 

president  may  Indorse,  etc.,  368,  369. 

not  to  hims^,  368. 

so,  a  cashier,  368-^70. 

may  give  certificate  of  deposit,  365. 

president  may  certify  a  checlc,  368. 

cannot  pledge  to  himself,  368. 

though  not  one  drawn  individually  by  himself,  368. 

authority  from  the  directors,  368. 

they  act  as  a  body,  368,  372. 

various  corporate  officers,  370,  371. 

see  "Cashier";  "President";  "Secretary";  "Teller";  •Treasurer." 
municipal  officers,  372. 

no  power  to  give  receipt  showing  note  to  be  mere  memorandum,  369. 

no  power  to  release  or  surrender,  369. 
authority  implied  from  blanks,  373. 

the  holder  is  the  agent  of  the  maker  to  fill,  373. 

blank  note  by  agent  in  principal's  name,  373. 

revoked  by  death  of  the  principal,  373. 
execution  by,  131  et  seq.,  146. 

American  statutes,  352. 

foreign  statutes,  146. 

principal's  name  should  appear,  131. 

otherwise,  agent  is  individually  liable,  131. 

bill  on  principal  accepted  by  agent  binds  principal,  131  n. 

authority  to  agent,  no  discharge  from  individual  liability,  131. 

even  though  principal  may  have  been  disclosed,  131. 

though  direction  added  to  charge  to  account  of  principal,  131,  140. 

when  in  his  business,  principal  liable  for  original  consideration,  131. 

by  recitals  of  consideration  moving  to  the  principal,  141. 

when  estopped  from  denying  agenf a  acts,  141. 

benefit  to  principal  Is  not  sufficient  of  itself,  141. 

parol  evidence  Is  admissible  to  disclose  principal.  140,  147,  1897  n. 

but  not  for  the  purpose  of  discharging  an  agent,  147,  1807  n. 
execution  by  public  officers,  132. 

public  officers  not  individually  liable,  132,  ,351,  381. 
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AGENTS— Continued. 

death  terminates,  377,  572. 

but  not  in  South  Carolina,  352. 

nor  as  to  blank  to  be  filled,  373. 

by  outbreak  of  war,  251,  377. 

delivery  by  agent  after  princlpars  death,  377. 
notice  of  limit  of  agent's  authority,  388. 
individual  liability  of,  378-380. 

not,  if  with  authority,  but  contract  ultra  vires,  378. 

liable  if  he  exceeds  his  authority,  378. 

for  the  whole  amount  due,  378. 

want  of  authority  must  aflflrmatlvely  appear,  378. 

liability  not  confined  to  the  Instrument,  379. 

for  sealed  note  executed  without  authority,  379. 

not  if  agent  known  to  be  such,  380. 

or  if  in  principaFs  name,  380. 

as  "A.  B.,  attorney  for  C.  D.,*'  380. 

trustees,  note  without  authority,  describing  themselves  as  such.  380. 

on  note  or  bill  in  principal's  name,  liable  only  for  damages  proved,  380. 

not  if  authority  ended  by  unknown  death  of  principal,  380. 
drawer  agent  of  drawee  or  payee,  indorser  of  indorsee,  382-384. 

where  agent  draws  on  principal,  principal  not  liable  as  drawer,  382. 

though  agency  of  drawer  not  expressed,  382. 

agent  liable  as  drawer  to  payee  and  subsequent  parties,  382. 

though  known  by  them  to  be  acting  as  agent  merely,  382. 

liability  to  payee,  where  the  drawer  is  payee's  agent,  383. 

and  uses  a  fictitious  name,  383. 

transfer  by  agent  as  indorser  to  principal,  384. 

unless  he  restricts  his  liability,  384. 

not  liable,  if  made  merely  for  remittance  and  by  princlpars  order,  384. 

for  its  loss  when  being  transmitted  by  mail,  384. 

if  directed  to  make  remittance  on  "good  house,**  and  house  proves 
otherwise,  he  will  be  liable  to  the  principal,  384. 

consideration  necessary  to  agent's  liability  as  guarantor  to  principal. 
384. 

as  well  as  an  express  undertaking  on  agent's  part,  384. 

liable  on  a  del  credere  commission,  384. 
liability  of,  for  negligence  or  fraud,  385,  1441. 

to  obtain  discount,  misapplying  the  proceeds,  885. 

for  money  had  and  received,  385. 

not  in  trover  for  bill  misapplied,  385. 

illegnliry  of  note  no  defense,  385. 

negligence  In  collecting,  1457-1459. 

for  default  of  subagent,  107S,  1457,  1458. 
general  principles: 

holder  of  note  cannot  be  maker's  agent  to  bar  statute  of  UmltatloiL^. 
386. 

corporation  cannot  give  a  valid  note  to  its  acting  trustee.  385. 

payee  may  act  as  agent  for  maker  In  signing  in  his  presence,  385  n. 
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ALIENS  AND  ALIEN  ENEMIE^-Contlnued. 
payee  or  indorsee  an  alien  enemy,  255. 
indorsement  between,  256. 

delivering  under  indorsement  by  alien  enemy,  256. 
a  subsequent  promise  to  pay  is  valid,  266. 
a  note  may  be  given  after  the  war  for  debt  created  during  the  war, 

256. 
a  payment  to  an  alien  enemy  cannot  be  questioned  by  himself,  266. 

ALLONGE, 

what  is  an,  13. 

Indorsement  may  be  on  an,  701. 

foreign  statutes.  713. 

ALLOW, 

"I  allow  to  give,"  not  equivalent  to  a  promise,  87. 

ALTERATION. 

discharges  parties,  if  material,  1742,  1763. 
and  without  consent,  1742. 
although  without  fraud,  1742. 
not,  if  immaterial,  1743,  1763. 
mistake   a  question  of  fact,  1765. 
fraud   a  question  of  fact,  1763. 
materiality    a  question  of  law.  1744. 

party  altered  by  addition,  149,   1744-1746, 

addition  to  signature,  133,  1747. 

erasure,  1748,  1749. 

contract  altered  as  to  promise,  1761. 

condition,   1752,  188S. 

guaranty,  1751. 

waiver  of  demand,  1751. 

amount,  187,  194,  1754. 

marginal  figures,  106  n,  187,  194,  1754. 

date,  84,  210,  1757. 

maturity,  1758. 

as  to  place  of  paym^t,  626,  1769,  1768. 

medium  of  payment,  98,  1756. 

seal,  70,  1761. 

attestation,  1761. 

added  after  execution,  68. 

negotiable  words,  174  n.,  656,  1760,  1768. 

toterest,  195,  1756. 

receipt  for  interest,  1756. 

exchange,  1754. 

attorney's  fees,  1754. 

memorandum,  123  n.,  187,  194,  1760. 

collateral,  1760. 

stamp,  1762. 

number,  105  n.,  1762. 

crossing  of  check,  1483,  1750. 
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AMERICAN  STATUTES, 

acceptance  by  drawer,  591. 

to  be  in  writing,  605. 

by  telegram,  606. 

acceptor's  signature,  606. 

unconditional  promise  to  accept,  612. 

an  undrawn  bill,  614,  616. 

time  allowed  for  an  acceptance,  620. 

if  conditional,  may  be  refused,  621. 

acceptance  payable  out  of  a  certain  fund,  622^ 

admits  signature  of  the  drawer,  629. 

revocation  of  acceptance,  637. 

acceptance  supra  protest,  1188. 
acknowledgment  of  indebtedness,  note  is,  88. 
action,  by  whom.  1631. 

by  Initials,  1631. 

by  indorsee,  738. 

Jurisdiction  of  the  United  States  courts,  74,  1637. 

by  assignee  in  his  own  name,  1639. 

by  administrator  on  note  indorsed  to  deceased,  1642. 

against  several  parties,  1661. 

Joint  makers  liable  severally,  1666. 

against  surviving  Joint  debtor,  1668. 

Joint  action  against  several  parties,  1669,  1670. 

death  of  one  Joint  maker,  1832. 

Insolvency  of  one  Joint  maker,  1833. 

costs  incurred  in  other,  recovery  of,  1718. 
assignment,  pleading  to  aver  consideration  for.  1726  a. 
attachment,  812. 
attestation  of  notes,  68. 
attorney's  fees,  205  n,  1718. 

bank  to  receive  its  own  notes  In  payment  of  debts,  1404. 
bank  liable  to  bona  fide  holder  of  its  notes  raised  In  circulation,  1764. 
banking  acts,  518,  1402. 

state,  331,  332. 

national,  331,  332. 
bankrupt  acts.  United  States,  509. 
blanks,  189.  ^ 
bona  fide  holder,  definition  of,  986. 

effect  of  suspicious  circumstances,  997. 

partial  failure  of  consideration  as  against,  557  n. 

presumptions  of,  1024. 

gaming  as  a  defense  against.  1787. 
calendar,  Illinois  statute  as  to,  1030. 
Confederate  currency,  1399. 

"scaling  acts,"  1735-1737. 
consideration,  partial  failure  of,  as  a  defense,  540,  557  n. 

failure,  1887. 

must  be  returned  on  dlsafflrmance  by  infant,  277. 
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AMERICAN  STATUTES— Continued, 
costs  in  other  suit,  1718. 
damages  in  lieu  of  exchange,  1720. 
date,  75. 

presumption  from  blank  Indorsement,  686. 
deceased  pa^'ee,  150  n. 

principal's  estate,  claims  against,  9159, 
defense  against  purchaser  after  maturity,  1879, 1881. 

bona  fide  holder,  1885,  1800,  1803. 

intermediate  holder,  1879. 

before  notice  of  transfer,  1881. 

on  nonnegotiable  paper,  1884. 
delivery,  transfer  by,  C54.  eOtJ. 

of  bill  or  note  to  bearer,  159,  160. 

to  "A.,  or  bearer,"  160,  654. 
demand  note  subject  to  defense  in  Massachusetts,  404« 
diligence  against  maker,  762-765. 
duebiUs  are  promissory  notes,  88. 
^-stoppel,  not  by  promise  without  knowledge,  1871  n. 
exchange,  adding  words  of,  etc.,  201  n. 

providing  as  to,  1715. 
execution,  82t5.      ' 

of  bills  and  notes  by  agents,  352. 
executor,  appointment  of  debtor  as,  1397. 
fictitious  payee  equivalent  to  bearer,  163. 
foreign  and  inland  bills,  236. 
fraud  against  bona  fide  holder,  1898. 
gaming  as  defense  against  bona  fide  holder,  178T* 
grace,  1060,  1063^1065. 
guaranty,  870. 
holidays,  1031,  1032. 
illegality  void  by  statute,  1889. 
indorsee,  right  of  to  sue,  738. 

of  demand  note,  defenses  against,  404. 
indorsement,  703. 

"without  recourse,"  724. 

restrictive,  724. 

irregular,  836,  838,  839. 

liability  to  payee,  844. 

of  note  to  "A.,  or  bearer,"  175. 

blank,  188, 189. 
Infant,  liable  for  false  representations  as  to  his  age,  272. 

ratification  requires  writing,  276. 

disaffirmance  requires  return  of  consideration,  277. 
interest,  1704. 

application  of  payments  to,  1497. 

compound,  1706  n. 

from  maturity,  1709,  1712,  1713. 

on  demand  notes,  1710. 
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AMERICAN  STATUTES—Continued. 
Joint  maker,  death,  1832. 

insolvency,  1833. 
legal  tender,  dS. 
limitatlonB,  statute  of,  1595,  1601,  1602. 

in  favor  of  nonresident  plaintiffs,  1611. 

and  defendants,  1611. 

suspended  by  war,  1610. 

barred  by  acknowledgment  of  debt,  1616. 

by  Joint  maimer,  1618.  I 

indorsement  of  payment,  1625.  | 

lost  bill  or  note,  notice  of  loss,  1691.  I 

indemnity  necessary,  1693. 

when  new  bill  required,  1606b 

action  at  law  upon,  1699. 

proof  of  contents  of,  1703. 
married  women,  transfer  l^y  husband  or  wife  by  insolvent  assignment,  822. 

wife's  property,  when  liable  for  husband's  debts,  323. 

note  to  wife  prima  facie  her  separate  property,  323. 

If  not  reduced  to  possession,  choses  In  action  go  to  next  of  kin,  826. 

reduction  to  possession  abolished  in  New  Jersey,  326. 

Uability,  279,  280. 

on  bill  or  note,  283,  291. 

on  her  Indorsement,  288,  306. 

as  surety,  289. 

as  sole  trader,  299. 

suit  by  wife  against  husband,  316. 
maturity  of  demand  note,  117,  1044. 
negotiability  of  bills,  notes,  and  bonds,  651. 

conditions  affecting,  92  n. 

as  affected. by  "without  defalcation  or  discount,"  S6b 

of  sealed  bills,  71. 

certificates  of  deposit,  89  n. 

warehouseman's  receipts,  89  n.,  90  n. 

receipts,  90  n. 
negotiable  words,  174. 
notice  of  dishonor,  759,  1075,  1076,  1212-1216. 

default  to  guarantor,  886. 
offices,  sale  allowed  in  Vermont,  498. 
offset  against  bankrupt,  1856. 
payable  to  maker's  order  liable  as  if  payable  to  bearer,  153. 

in  money  or  property,  96  n. 

In  goods  or  merchandise,  96  n. 

amount,  must  be  certain,  106b 

restriction  as  to,  106. 
payee's  name,  169. 

deceased  person,  150  n. 

fictitious,  163. 
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AMERICAN  STATUTES— Continued. 

"value  received,"  178.  180. 

Virginia  coupons,  1405,  1406. 

wages,  511. 

writing,  note  or  bill  must  be  in,  60. 
ratification  must  be  in,  276. 
see  "Appendix  I." 
AMOUNT, 

must  be  certain,  104,  106. 

sufficient  if  the  amount  can  be  ascertained,  104. 

"with  interest,"  is  not  uncertain,  104. 

nor  "with  current  exchange  on  B.,'*  104. 

counsel  fees,  104  n. 

marginal  figures,  differing  from  amount  in  body,  105. 

foreign  statutes  as  to  figures  and  blanks,  105. 

may  be  expressed  either  in  words  or  figures,  105. 

filling  blanks  left  for  the,  105,  187. 

limited,  in  England,  by  the  Ftamp,  105,  187. 

may  be  limited  by  marginal  figures,  187. 

against  bona  fide  holder  filled  with  greater  amount,  105,  187. 

blank  raises  no  presumption  against  the  bona  fides  of  holder,  187. 

marginal  figures  alone  insufilclent,  in  Iowa,  to  support  a  recovery,  1^4  n. 

alteration  discharges  surety,  187,  194,  1754. 

may  be  designated  in  any  currency,  106. 

"sterling,"  "currency,"  "dollars,"  "pounds,"  "shillings,"  etc..  96  et  seq.,  106. 

mistake  in  the,  may  be  corrected  or  set  up  in  defense,  106. 

cannot  be  varied  by  parol  evidence,  106. 

fraud  or  mistake  may  be  shown  by  parol,  106. 

ANTEDATING, 

effect  of,  76,  79,  186.    • 

blank  date  cannot  be  antedated,  186. 

invalid  for  fraud,  79. 

may  be  shown  by  parol  evidence,  79. 

may  be  ratified,  79  n. 

statute  of  limitations  runs  from  delivery,  and  not  from  date,  85. 

APPRAISEMENT  AND  EXEMPTION  LAWS, 
waiver  of,  in  note  or  bill,  207. 

"AS," 

execution  of  note  or  bill  by  agent  "as"  such,  136  n.,  144. 

"ASSIGNED," 

in  pleading,  773. 

not  equivalent  to  "assigned  by  indorsement,"  773. 

ASSIGNEE, 

note  made  payable  to,  and  so  indorsed,  134,  158). 

may  present,  1080. 

may  receive  notice  of  dishonor,  1243. 

may  receive  payment,  1447. 

may  sue,  791,  1G39,  1640. 
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ASSIGNMENT. 

diBtingulshed  from  Indoraement,  786,  989,  1662. 

validity  determined  by  the  lex  loci  contractus,  48>  820. 

authority  to  aasign,  not  a  power  to  transfer  as  collateral  for  individua 

debt,  361. 
of  partnership  assets  for  benefit  of  creditors,  434. 
assignment  in  bankruptcy  by  husband  as  transfer  of  note  to  wife,  322. 
assignment  of  her  note  as  collateral  will  not  defeat  her  survivorship,  322 
note  to  wife  transferred  by  Joint  assignment  of  husband  and  wife,  322. 
check  is  not  an  assignment  of  the  fund  drawn  on,  643,  644,  1664,  605  n. 
unaccepted  bill  of  exchange  is  not  an  assignment  of  the  fund,  589. 
bill  drawn  against  funds  in  hands  of  agent  and  accepted  is  an,  589,  628. 
of  choses  in  action,  650. 
of  judgment  on  note,  748. 
equitable,  when,  655,  1664  n. 
delivery  essential  to  an,  689. 
indorsed  on  a  negotiable  instrument,  704. 
of  written  instruments  must  be  dated,  in  Arkansas,  704. 
of  note,  effect  on  attaching  creditor^729. 
of  duebiU,  787. 

of  municipal  bonds  which  are  unconstitutional,  730. 
not  governed  by  the  law  merchant  in  Indiana,  745. 
warrants  validity  of  the  instrument,  757,  757a. 

capacity  of  prior  parties,  757. 

proper  stamp,  757a. 

sufficiency  of  the  consideration,  757a. 

delivery  without  indorsement  warrants  solvency,  748. 

good  faith,  751. 

genuineness,  753. 

title,  755. 
transfer  by,  785  et  seq. 

a  guaranty  by  letter  of  "A.'s  accounts"  in  your  favor  is  assignable,  861. 
payee's  indorsement  in  blank  on  a  sealed  note  is  an,  and  not  a  guaranty, 

866. 
holder's  assent  to  an,  made  by  a  co-surety,  950. 
surety  paying  debt  is  entitled  to  an,  of  all  securities  which  creditor  holds. 

Without  indorsement,  687. 

is  subject  to  defenses,  788. 

not  subject  to  fresh  equities  arising  after  notice  to  the  drawer  of 
such,  788. 

insufficient  to  constitute  a  bona  fide  holder,  789. 

reciting  a  valuable  consideration  executed  on  a  separate  paper  with- 
out indorsement,  789. 

an  imperfect  assignment  is  not  a  good  donatio  causa  mortis,  806. 

bond  held  by  donor  passes  by  delivery  as  a  causa  mortis  without 
writing,  810. 

waives  demand  and  notice  of  dishonor,  1345. 
see  'Transfer." 
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ASSIGNOR, 

one  who  indorses  a  note,  not  a  party  to  It,  is  prima  facie  an.  In  Kentucky, 

836. 
not  entitled  to  notice  of  dishonor,  760. 

"ASSIGNS," 

equivalent  to  "or  order,"  and  renders  a  note  negotlahle,  174. 
effect  on  negotiability  of  sealed  bond,  174  n. 
effect  of,  on  bill  or  note,  652. 

"AT  HIS  OWN  RISK." 

a  special  indorsement;   the  indorser  is  not  liable  on,  176. 

"AT  NINETY  DAYS," 

equivalent  to  ninety  days  after  sight,  852. 

"AT  SIGHT," 

mature  when  presented,  16,  1029. 
equivalent  to  demand,  109. 
entitled  to  notice  of  dishonor,  1200. 
see  **0n  Demand." 

ATTACHMENT. 

against  husband,  as  affecting  note  of  wife,  822,  823. 

transfer  by,  811  et  seq. 

negotiable  paper  subject  to,  729,  811,  813,  814. 

gives  rise  to  questions  of  conflict  of  local  laws,  811. 

place  of  delivery,  and  not  of  signing  the  note,  is  the  place  of  contract,  811. 

lies  against  maker's  or  Indorser's  liability,  748,  816. 

in  California,  taking  collateral  waives  right  to  proceed  by.  799. 

collateral  note  subject  to,  802. 

pledgor's  equity,  795  n. 

maker  holding  for  payee,  816. 

American  statutes,  812. 

bank  notes,  bills,  checks.  815. 

garnishment  of  maker,  816. 

answer  of  garnishee.  818. 

as  a  defense,  818  n. 

prior  transfer,  819. 

and  notice  of  transfer,  820. 

law  of  Vermont,  821. 

law  of  Maine,  816. 

bona  fide  holder,  822. 

nonnegotiable  paper  is  subject  to,  824. 

in  Virginia  a  guarantor  may  have  an.  against  his  principal,  before  actual 

iwyment  of  the  debt,  862. 
not  necessary  to  proceed  by.  against  maker  of  note,  to  hold  a  guarantor, 

891. 
discontinuance  of  an,  against  principal,  does  not  discharge  surety,  928,  945. 
surety  not  discharged  by,  against  principars  property,  945. 
payment  to  attaching  creditor,  1466. 
suspended  by  taking  bill,  1570. 
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B 

"BACKER," 

not  a  waiver  of  demand  and  notice,  135S. 

BAD  FAITH, 

see  '*Bona  Fide  Holder." 

BANK, 

execution  of  note  or  bill  by,  133,  370. 

payable  to  its  ''cashier/'  133. 

indorsement  by  the  cashier,  as  "A.  B.,  cashier,"  133. 

bank  is  liable  on  sach  indorsement,  133. 
powers  under  national  banking  act,  331,  33Z 

state  banking  acts,  332. 

savings  banks,  332. 

Bank  of  England,  332. 

ofBcers,  370,  371. 

cashier,  370. 

teller,  371. 

guarantying  a  note  to  be  made  payable  at,  852. 

taking  note  as  a  collecting  agent  is  not  a  bona  fide  holder,  986. 

indorsement  by,  should  be  made  by  duly-authorised  officer,  988. 

discounting  drafts  with  forged  bills  of  lading  attached,  1000. 

not  bound  to  greater  care  in  purchasing  negotiable  paper  than  indi- 
viduals, 1000. 

bound  by  knowledge  of  its  cashier,  1004. 

or  of  a  director,  1004. 

as  collecting  agent,  1106,  1119,  1441. 

negli^nce,  1237. 

negotiable  at,  1110,  1118. 

demand  at,  1115,  1116,  1134. 

deposit  does  not  make  it  holder's  agent,  1442. 
naming  as  place  of  payment,  1451. 

see  "Cashier";  "President";  •Teller." 

BANK  BILLS, 

see  "Bank  Notes." 

BANK  DEPOSITS, 

applicable  to  note,  1393. 
no  lien  before  maturity,  1441« 
banker's  lien,  1854. 
as  set-off,  1854. 

BANKING  HOURS,  1092,  1098. 
see  "Presentment." 

BANK  NOTES, 
defined.  9. 

circulate  as  money.  9. 
are  not  "securities,"  but  money,  9  n. 
the  right  to  issue  in  most  countries  is  restricted  by  statute.  9. 
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RANK  NOTES— Continued. 

a  certificate  of  deposit  ''payable  in  current  bank  bills,"  90. 

paper  payable  in,  100. 

are  not  money,  100  n. 

statute  of  limitations  runs  from  demand,  not  from  date,  86  n.,  15d7. 

delivery  warrants  the  solvency  of  bank  at  that  time,  749. 

payment  by  notes  of  bank  which  has  failed,  749,  750. 

implies  that  they  are  genuine,  754. 

may  be  the  subject  of  a  gift  causa  mortis,  809. 

subject  to  attachment,  815. 

not  subject  to  execution  at  common  law,  825,  827,  828. 

otherwise  now  by  St.  1  &  2  Vict.,  825. 

presentment  for  payment,  1107,  1131. 

payment  in  bank  notes,  1402,  1403. 

to  agent,  1455. 

available  as  a  set-off,  1404,  1853. 

against  receiver  of  bank,  1853. 

BANKRUPT, 

cannot  take  bill  or  note  by  indorsement  before  discharge,  247. 

note  to  bankrupt  factor,  156  n. 

if  transferred  before  petition,  he  may  afterwards  indorse,  247. 

and  in  such  case  the  court  may  direct  his  assignee  to  complete  the  trans- 
fer, 247. 

check  drawn  before  assignment,  but  not  presented  until  afterwards,  will 
not  transfer  the  fund,  247. 

may  draw  on  his  own  check,  247. 

transfer  by  a,  247. 

surviving  partner  being  a  bankrupt  an  action  may  be  maintained  against 
the  executor  of  the  deceased  partner,  425. 

presentment  to,  1086. 

notice  of  dishonor  to,  1243. 

payment  to  assignee  of,  1447. 

damages  reduced  by  dividend,  1730. 

set-off  against,  1856. 

BANKRUPTCY, 

dissolution  of  firm  by,  437. 
effect  of  acceptance  by  solvent  partner,  435. 
of  principal  does  not  discharge  surety,  960. 
of  maker,  effect  on  indorser,  1833  n. 
effect  as  to  indorser  paying  note,  1833. 
no  excuse  for  demand  or  notice,  1329,  1330l 
stops  interest,  1711. 
eiTe^ct  of  discharge,  1833. 
of  composition,  1834. 
"waiver  of  'discharge,  1833. 
foreign  discharge,  57,  1833. 
see  "Insolvency." 
RAND.C.P.-181 
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BEARER, 

designates  holder,  14,  150,  159. 

when  necessary  to  negotiability,  174. 

American  statutes,  174. 

foreign  statutes,  174. 

is  negotiable  by  delivery,  90  n.,  159,  160,  175. 

or  by  Indorsement,  159,  160. 

Interest  coupons  payable  to,  are  negotiable,  91.  159. 

railroad  bonds  payable  to,  159. 

action  by  bearer,  150,  159,  1648,  1650. 

original  bearer  is  subject  to  defenses  as  if  named  as  payee,  159. 

the  holder  is  presumed  to  be  a  holder  for  value,  159. 

and  lawful  owner,  160,  391. 

a  note  payable  to  a  fictitious  person  is  equivalent  to,  161. 

see  "A.  B.,  Bearer";  "A.  B.,  or  Bearer";  "Delivery";  "Payee's  Name." 

BILL  OF  CREDIT, 
what  is,  349. 
constitution  of  the  United  States  prohibits  the  states  from  issuing,  349. 

BILL  OF  exchange;. 
defined,  8. 
form,  3n. 
origin,  232. 

an  order  Indorsed  on  a  bond  or  note  Is  equivalent  to  a,  8G. 
an  indorsement  is  equivalent  to  a,  234. 
American  statutes,  236. 

see  "Foreign  ;Bills";    "Inland  BUla." 

-*iBILLS  PAYABLE," 

a  note  or  bill  payable  to,  161. 

BLANKS, 

authority  to  fill.  In  what  manner,  181,  182,  373. 
presumed,  1768,  1769. 
but  only  from  voluntary  delivery,  181. 
incomplete  until  filled,  183. 

unless  payable  "to ,  or  bearer,"  160. 

when  blanlt  must  be  filled,  167,  181  n.,  183. 

filling  relates  back  to  the  time  of  delivery.  183. 

authority  to  fill  ends  at  maker's  death,  183,  373. 

after  partner's  death,  423,  431. 

after  dissolution  of  fl<rm,  183. 

after  partner's  insanity,  183. 

after  acceptor's  death,  612  n« 

after  transfer,  612  n. 

bill  delivered  in  Bavaria,  with  blanks  filled  in  London,  is  foreign  biU,  183^ 

sealed  instruments,  74  n.,  168,  184. 

coupon  bonds,  184. 

as  authority  fcB  alteration,  1768,  1769. 

mistake,  186. 

payee's  name,  74  n.,  167,  995. 
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BONA  FIDE  HOLDER— Continued. 

receiver,  990. 

assignee  In  baakniptcj  or  Ineolvencr.  990. 

trustee  for  collection,  990. 

holder  of  municipal  warrant,  337.  389. 

purcUaeer  from  drawer  <as  to  acceptor),  990.  996. 

of  assets  In  lump,  900  n. 
usual  course  of  buslneBS.  Otttt,  989. 

delivery  necessary,  722. 

Indorsement  necessary,  088,  989. 

Bufflclent  though  "without  recourse,"  1008. 

or  "for  collection,"  726,  986.  looa 

assignment  not  enfficlent,  988. 

partner's  Indorsement  to  firm.  411. 

In  Uctltlous  name  used  by  payee,  407  d. 

notw  It  ha  tending  other  ladorsement  by  a  third  party,  S4Bh 

discounting,  449. 

see  "Indorsement" 
before  maturity,  086.  988. 

With  notarial  marhs,  1006. 

with  OTerdup  coupons,  1007. 

or  Interest,  1007,  1048. 

check  transferred  alx  months  after  date,  lOOOL 

one  day  after  date,  1045. 

paper  apparently  overdue,  1006.  1034. 

payable  one  day  after  date,  1034. 

collateral  overdue  and  foreclosed,  1006. 

pledgee  for  advances  made  before  maturity  only.  1006. 

called  bonds,  after  option  by  tiovemment,  1006. 
see  "Maturity." 
for  value.  452.  086,  987. 

consideration  Immaterial,  If  purchased  from  bona  llde  holdei  for  n 
ti87. 

adequacy,  448,  500,  567.  091,  992.  906. 

purchaser  at  discount,  452,  991,  998. 

usury  In  purchase,  992  n. 

as  collateral  for  fluctuating  balances,  457. 

pledgee.  560,  707.  709.  883. 

for  indemnity,  094. 

notwithstanding  other  sulllclent  collateral,  088. 

pro  tanto,  only,  904,  095,  T9T  n. 

donee  talies  donor's  title,  991  o. 

for  existing  debt,  461-46(5,  005. 

as  collateral,  462  n.,  465,  794  n..  095. 

and  extension,  462,  995. 

credit  on  overdrawn  account,  804. 

as  deposit  in  bank  account,  457,  99t. 

collateral  for  balance.  457. 

or  for  contemporaneous  loan,  466. 
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from  character  of  parties,  IKIU,  1000,  1022. 

from  previous  deallnga,  lUUO. 

eTiaence.  1000. 

queatloD  of  fact,  1000. 

relation  of  parties,  1014. 

sister  purchaeing  from  drawer  with  payee  blank,  90B, 

postdated,  1007. 

notarial  or  bank  marks,  1006. 

Interest  or  coupons  orerdoe.  1007. 

restrictive  iDdoraemeats,  1008. 

memonumnm  as  to  secnrlty,  lUOS. 

as  to  waiver  of  protest,  lOOB, 

for  collection,  1009. 

as  to  application  of  proceeds.  lOUS. 

memorandum  as  to,  for  collateral.  1011. 

"mem.,"  1011. 

memoranda  In  general,  1011-1013. 

usury  apparent,  1011,  1000. 

alternative  place  of  payment,  1013. 

different  numbers  by  bank  and  maker,  101S< 

payable  to  maker's  order,  1014. 

by  corporation  to  Its  officer,  1014. 

Indorsement  to  one  of  two  makers.  1014. 

execution  by  partner  and  Arm,  1014. 

erasures,  1011. 

paper  torn  or  repaired,  1012. 

lis  pendens,  1023. 

advertlaemeut  In  newspapers,  etc.,  1023. 

public  rumor,  1023. 

Statutory  powers  of  corporation,  343,  1018L 

recitals,  34G  et  seg.,  1017. 

notice  of  condition  and  breach.  1018,  1020. 

of  character  of  consideration,  lOlU,  1019, 

accommodation,  1020. 

by  corx)oratlon,  472. 

by  partnership,  472. 

gross  Inadequacy,  1019  n. 

of  failure  of  consideration,  556,  1019. 

by  recital  of  consideration,  538,  1018. 

that  indorser  held  as  collateral,  1019. 

or  by  gift,  1018. 

that  acceptance  has  been  refused,  068. 

of  fraud,  1021.  1022. 

of  payment,  1022. 

of  discount  refused,  1022. 

of  collateral  withheld  In  transfer,  10^ 

or  held  adversely,  1023. 

notice  to  executor,  1002, 
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c 

CALENDAR, 

month,  1029,  1030. 
year,  1029,  1030. 

CANCELLATION, 

incomplete  cancellation  at  suit  of  bona  fide  holder,  217. 

as  a  release,  1841. 

of  an  acceptance,  637,  638. 

procured  in  equity,  800,  1686. 

CAPACITY, 

in  general  governed  by  the  lex  loci  contractus,  35, 

civil  restrictions,  244  et  seq. 

all  persons  who  can  contract  can  become  parties  to  commercial  paper,  244. 

want  of  capacity  may  be  either  natural,  legal,  or  political.  244. 

making  of  a  note  admits  the  payee's  capacity  to  receive  it,  244. 

so  the  drawing  of  a  bill,  244. 

likewise  his  capacity  to  indorse  it,  244,  271. 

acceptance  admits  drawer's  capacity,  244. 

indorser  cannot  question  capacity  of  subsequent  indorsee  to  receive  and 
hold,  244. 

making  admits  incorporation  of  payee,  244  n. 

formerly  merchants  only  were  capable  of  contract  under  mercantile  law. 
245. 

foreign  statutes,  245. 

clergy,  soldiers,  and  farmers,  246. 

felons  and  bankrupts,  247. 

admissibility  of  defense,  1886. 

surety  cannot  set  up  principal's  Incapacity,  915. 

see  "Administrators";  "Agents";  "Aliens  and  Alien  Enemies**;  •'Cor- 
porations"; *T)efense";  "Drunkards";  "Executors";  "Governments": 
"Guardians";  "Idiots";  "Infants";  "Lunatics";  "Married  Women"; 
"Municipal  Corporations";  "Partners  and  Partnership";  "Trustees." 

CASHIER, 

synonymous  with  the  bank,  157. 

bank  may  sue  without  indorsement  on  note  payable  to,  133,  15i. 

suit  may  be  brought  by  the  cashier  in  his  name,  157  n. 

or  by  his  successor,  157  n. 

parol  evidence  admissible  to  show  the  bank  intended  as  payee,  157. 

may  certify  checks,  371. 

may  execute  notes,  etc.,  for  bank,  370,  375. 

may  transfer  bank's  negotiable  securities  by  indorsement,  393. 

may  forward  Its  paper  for  collection,  370. 

may  bind  bank  by  his  certificate  of  deposit,  370. 

or  by  certifying  check,  370. 

no  power  to  give  accommodation  indorsements  in  bank's  name,  370. 

nor  to  indorse  note  made  payable  to  it,  but  discounted  by  other  party,  370. 

may  sell  bill  of  exchange,  and  warrant  that  it  Is  "perfectly  safe,*'  370. 
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CERTIFIED  CHECKS— Continued, 
other  officers,  649. 

and  If  there  are  no  funds,  bank  will  be  liable  to  bona  fide  holder,  870L 
takes  effect  when  redelivered  to  holder,  216,  647. 
statute  of  limitations  applies,  646. 
statute  of  frauds,  648. 
national  bank  act,  642  n. 
payment  under  forged  indorsement  is  noi:,  646. 
agreement  to  pay  is  not,  648. 
unless  r^ied  on,  648. 

may  render  liable  to  drawer,  not  holder,  648» 
liability  of  bank,  646,  646. 
if  check  forged,  666. 
if  procured  by  fraud,  646. 
not  liable  before  certifying,  643,  644. 
revocation,  647. 
effect  of  certification  on  prior  parties,  645. 

CHECKS, 
defined,  8. 

presupposes  funds  of  drawer  in  hands  of  drawee,  & 
in  form  that  of  an  inland  bill,  8. 
acceptance,  8. 

is  usually  payable  forthwith,  80. 
postdated,  80,  1045. 
after  drawer's  death,  80. 
cannot  be  transferred  "in  due  course,"  1007. 
dated  on  Sunday,  1045,  1000. 
in  England,  it  should  be  stamped,  80. 
is  not  entitled  to  grace,  80,  lOGO. 
space  negligently  left  for  amount,  187  n. 
English  and  American  stamp  acts,  209. 
not  subject  to  attachment.  815. 
when  collected  the  proceeds  are,  816. 
irrevocable  after  transfer,  644  n. 
subject  to  execution  under  St.  1  &  2  Vict,  825  n. 
do  not  require  presentment  for  acceptance,  568. 
unless  made  payable  at  a  future  day,  568. 
then  they  are  equivalent  to  bills  of  exchange,  568. 
not  an  assignment  of  the  drawer's  fund  in  the  bank,  644. 
unless  certified,  644  n. 

checks  as  subjects  of  gift  causa  mortis,  810. 
revoked  by  death  of  donor,  810. 
distinguished  from  a  time  draft,  645. 
payment  to  order  without  indorsement,  787. 
maturity  of,  1045. 

statute  of  limitations  runs  from  date.  If  no  funds,  1045. 
from  demand,  1598,  646. 
"mem."  check,  1045. 
drawer  discharged  by  certification,  646. 
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COLLATBRAIi  SECURITY— Continued, 
discharge  of  guaranty,  771. 
statute  of  limitations  runs  against,  1600. 
Is  barred  by  payment  on,  1622. 
release  of  bill  releases  collateral,  1848. 
holder  taking  from  principal,  effect  on  surety,  943.  961. 
giving  up,  discharges  surety,  951. 
misuse  of,  discharges  surety,  962. 
surety  entitled  to  credits  on,  1675. 

surety's  right  of  subrogation  extends  to,  983,  1G75.  * 

right  of  contribution  extends  to,  975. 
notice  in,  as  affecting  a  bona  fide  holder,  1023. 
application  among  several  notes  secured,  1675. 
attachment  as  property  of  pledgor,  795  n. 
power  to  collect  collateral: 

pledgee  takes  it  as  trustee  for  holder,  795. 

duty  to  coUect  it  at  Its  maturity,  731,  795,  1677,  1678. 

when  collected  may  apply  proceeds  to  payment  of  debt  secured,  795. 
1506. 

need  not  defer  collection  until  maturity  of  original  debt,  795,  1677. 

operates  as  a  payment  pro  tanto  of  debt  secured,  795. 

payment  to  pledgor  will  not  satisfy  note,  795. 

on  maturity  of,  may  be  collected  by  suit,  738,  796,  802,  1675,  1677. 

holding  note  of  pledgor  is  no  bar  to  recovery  against  indorsers,  796. 

not  necessary  to  Join  the  pledgor  as  a  party,  796. 

notice  to  sue  by  indorser  or  surety  should  be  given  to  the  pledgee,  796. 

suit  may  be  brought  in  name  of  pledgee  or  pledgor,  796. 

pledgee  may  continue  action  after  pasrment  of  amount  due  him,  796. 

and  recover  Judgment  for  the  full  amount,  796. 

Judgment  on  note  not  satisfied  is  no  bar  to  suit  on  collateral,  796. 

holding  of  collateral  no  defense  in  an  action  upon  original  debt,  796, 
799. 

pledgor  paying  off  debts  secured  may  sue  on  note,  796. 

such  action  will  not  be  restrained,  796. 

though  pledgee  with  full  notice  has  begun  a  second  action,  79di 

subject  to  equities,  731,  799,  1878,  1884. 

effect  on  set-off,  1865. 
amount  of  recovery  by  pledgee: 

full  amount  of  the  collateral,  797. 

holding  the  balance  In  trust  for  the  pledgor,  797. 

to  extent  of  debt  due  him  as  a  bona  fide  holder,  797. 

accommodation  paper,  474,  797,  800. 

fraudulently  diverted  from  special  purpose,  797 

for  shifting  balances,  798. 
transfer  by  pledgee: 

may  be  at  common  law,  801. 

full  power  of  sale  Implied  by  unrestricted  Indorsement,  801  n. 

cannot  be  sold  without  a  previous  demand  of  debt,  801. 

applied  to  municipal  bonds  and  coupons,  801. 
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COLLECTING  AGE  NT-Con  tinned. 

negligence  In  not  giving  notice  of  dishonor,  1198,  1236,  1237. 

entitled  to  notice  of  dlshoDor.  758,  1241. 

most  give  notice  of  distionor  to  biB  principal,  1241. 

one  day  for  receiving  and  giving  notice,  1262. 

money  In  hands  of.  when  a  psymeDt.  1395. 

banks  as.  by  designating  them  as  place  of  paymeDt,  14^ 

have  power  to  receive  payment,  1460. 

have  no  anttaorlty  to  sell  or  transfer  paper,  14fiO. 

or  to  All  Mank  Indorsement  specially,  1450. 

or  to  extend  time  of  payment,  1450. 

can  receive  payment  only  in  money,  1454. 

negligence  of  subngenta.  1078,  1467.  1458. 

Insolvency  of  agent  or  subageat  72S. 

duty  of,  1459. 

liability  for  negligence  may  be  waived.  14B8. 

meaanre  of  damages  for  negligence,  1401,  1732. 
see  "Crflectlon." 
COLLECnON. 

Indorsement' for  collection  is  not  transfer  of  title,  717,  726,  73& 

except  In  blank,  aa  to  bona  tide  bolder,  730. 

Is  subject  to  defense.  T2(t. 

Is  restrictive,  72(1. 

carries  no  power  of  sale.  726. 

Insolvency  of  collecting  agent.  726. 

indorsee  1b  agent  for  tbe  Indorser.  726. 

may  bring  suit  on  tbe  paper  In  bis  own  name,  726.  735, 

does  not  destroy  negotiability,  T26. 

foreign  statntes,  728. 

parol  evidence  to  show  an  Indorsement  was  made  for,  78(X 

goaranty  of  collection.  865. 

of  payment.  887. 

Indorsement  "to  make  It  good  if  it  is  not."  860. 

"If  bearer  falls  to  collect,  I  will  be  responsible."  867. 

diligence  in  prosecntlng  maker  and  Indorsers.  SS7. 

holder  of  bill  or  note  for.  can  agree  to  extend  time  for  payment  9S6. 

Indorsement  for,  to  constitute  a  bona  flde  holder,  726.  986.  1008. 

note  In  hands  of  agent  for.  Is  not  subject  to  attachment  against  tbe  owner. 
814. 

otherwise  with  the  proceeds  when  collected  and  In  the  agent's  hands.  814. 
818. 

notice  of  transfer  may  be  given  by  Ibe  collecting  agent  of  the  Indoraee.  S21. 
see  "Collecting  Agent." 
COMMERCIAL  LAW, 

iB  the  lex  mercatoria  or  common  Uw  of  merchants.  1. 

is  of  more  universal  authorlly  than  the  common  law  of  England,  L 
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COMMERCIAL  PAPER, 
includes  what  1. 

power  of  corporations  to  make,  328  et  seq. 
mnnlclpal  corporations  to  malLe,  336  et  seq. 

see  ''BiUs  of  Exctiange'';  "Foreign  BiUs";  ''Inland  Bills.** 

COM^IISSIONERS, 

as  such  are  individually  liable  on  drafts  signed  by  them,  443. 

COMMISSIONS, 

when  recoverable,  1717. 

COMMON  LAW, 

presumption  as  to,  34. 

COMPOSITION, 

in  bankruptcy,  1834. 

COMPOUND  INTEREST, 
see  "Interest." 

CONDITION, 

destroys  negotiability,  92,  229,  723. 

cannot  be  waived  to  give  federal  Jurisdiction,  92l 

what  amounts  to  a,  92,  93. 

American  statutes,  92  n. 

attorney's  fees,  92  n.,  93  n.,  206,  206. 

return  of  certificate,  93. 

title  not  to  pass  until  payment,  93,  204. 

must  be  expressed,  94. 

may  be  expressed  in  collateral  mortgage,  94. 

parol  evidence  of  conditional  promise,  94,  1901. 

of  conditional  indorsement,  723. 

of  conditional  delivery,  227,  231. 

alteration  by  adding,  1752. 

unconditional  renewal  not  affected  by  condition  in  original  note,  94. 

performance  of  condition  must  be  shown,  95,  1588,  1871. 

excused  by  impossibility,  723. 

what  constitutes  performance  is  a  question  of  fact,  95,  229. 

repugnant  conditions,  95. 

against  transfer,  176.  723. 

notice  of  condition.  1020. 

available  against  bolder  with  notice,  92  n. 

acceptor  bound  by,  723. 

surety  affected  by,  916,  917. 

consent  to  extend  on  condition.  968. 

as  to  maturity.  111.  112,  1W9,  1050. 

as  to  demand.  10S9. 

as  to  Interest,  1704. 

as  to  release.  1035. 

contemporaneous  memorandum  is  part  of  note,  191. 

alteration  of  it  avoids  note,  191. 

contemporaneous  agreement  for  discontinuance  of  certain  suit.  199. 
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CONDITION— ConUDued. 

dellveiT  upon,  no  defense  at  suit  qf  bona  Qde  bolder,  185,  227,  228.  1S88. 

Bnbsequent  condition,  22ft. 

when  payee  knew  of  condition,  reltef  given  lo  surety  In  eqnltj,  220. 

implied  from  bill  of  lading  attached  to  note,  229. 

waived  by  Indorsement  of  compromise,  220. 

onne  proband!,  1835. 

In  promise  to  bar  statute  of  limitations,  1616. 

(randulent  breach,  1802. 

Bee  "Acceplance";    "Indorsement" 

CONFEDERATE    CI.TIREXCY, 

as  consideration  for  note.  460,  1T88. 
bill  or  note  for  loan  made  In,  void,  407. 
damages  recoverable,  1735-1737. 
see  "Consideration." 

CON'FLICT  OF  LAWS, 

the  states  are  foreign  to  each  other,  20. 

Interstate  bills  are  foretgn  bills,  SO. 

drawing,  acceptance.  Indorsement,  etc.,  are  distinct  contracts,  20. 

foreign  decisions,  how  far  binding,  37. 

state  declsloDB.  how  far  binding  on  federal  conrts,  20. 

lex  loci  contractus: 

how  ascertalbed,  22, 

knowledge  and  Intention  presumed.  21. 

place  of  contract  shown  by  delivery.  22.  23. 

by  date,  24, 

by  landed  security,  2S. 

by  residence,  25. 

by  place  of  business,  30. 

governs  the  liability  of  maker,  20. 

of  drawer,  20. 

of  acceptor,  20.  38. 

of  Hcconunortatlon   acceptor,   50. 

of  surety,  20.  3a 

of  tndorscr.  20.  38.  39. 

controls  the  formnlities  of  execntlon,  29.  36. 

validity.  30.  40. 

elTect.  30.  37. 

contract  of  the  drawer.  38. 

damage  and  interest  38,  42,  1707,  1719. 

expliange.  42,  1714.  1715. 

Indorsement  35.  36.  38,  820. 

capacity  of  parties,  35. 

acceptance.  36. 

discharge  of  surety,  036. 

attachment  811.  821. 

lien,  1590. 

necessity  for  stamp,  38. 
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CONFLICT  OF  LAWS— Continued. 

notice  of  dishonor,  32,  52. 

discharge,  57. 

time  of  notice,  1250. 

authority  of  notary's  clerk,  1055. 

sufficiency  of  protest,  32. 

what  is  the  place  of  payment,  26. 

parol  evidence  of  special  place  inadmissible,  If  none  expressed,  28. 
lex  loci  rei  sitse: 

as  to  usury,  33,  46. 
lex  domicilii,  28. 

CONSIDERATION, 

necessity  for,  445  et  seq. 

contemporaneous  indorsement,  445. 
indorsement  by  stranger,  832,  843. 

each  signature  a  new  contract  requiring  oonsideration,  445. 
consent  after  alteration,  445,  1774. 
waiver  of  protest,  445,  1148. 
waiver  of  fraud,  445. 
waiver  of  discharge  by  surety,  953,  969. 
new  promise  to  pay,  445. 
agreement  to  accept,  614. 

oonsideration  of  note  sufficient  for  the  Indorsement,  445. 
recovery  by  holder  of  coupons  without  consideration,  445. 
guaranty,  446  n.,  856. 
guaranty  by  agent,  3^. 
promise  to  indorse  after  laches  in  demand,  1380. 
new  promise  to  pay  lost  note,  1692. 
extension,  492,  964-967,  1822. 
release,  1835,  1848. 

waiver  Gt  discharge  in  bankruptcy,  1871. 
indorsement  by  stranger  after  delivery,  440b 
expression  of: 

how  expressed,  15,  159,  178. 

usually  by  the  words  "value  received,"  15,  178,  563. 

recital  in  case  of  nonnegotiable  note,  563. 

recitals  of  consideration  to  principal,  prima  facie  contract  of  principal, 

141. 
American  statutes,  178. 
foreign  statutes,  179. 

"value  received"  not  necessary  to  negotiability,  180. 
full  expression  of  does  not  affect  negotiability,  ISO,  203.  293. 
should  be  averred  in  an  assignment  without  recourse.  ISO. 
want  of  may  be  shown,  notwithstanding  ''value  received."  180. 
may  show  usury,  notwithstanding  the  words,  "value  received,"  180. 
expression  in  memorandum,  195. 
guaranty  requires  express  consideration,  843,  875. 
sufficient  in  note  for  guaranty  in  indorsement.  875. 
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CONSIDERATION— Continued. 

credit  on  account  is  sulticient,  457. 

80,  if  given  as  collateral  for  a  fluctuating  balance,  467. 

accommodation  paper,  15,  445. 

see  "Accommodation  Paper." 
surety's  promise  to  pay  is  sufficient,  for  a  note  by  principal  to  surety, 

458. 
prior  liability  under  disability  of  coverture,  293,  458. 
liability  for  interest  not  expressly  reserved,  458. 
estimated  liability,  458. 
future  award  of  arbitrators,  458. 
surrender  of  other  note,  459. 
so,  payment  of  note  by  Indorser,  459  n. 

consideration  of  original  paper  sufficient  for  renewal,  459,  400. 
for  suretyship,  920. 

debt  from  one  person  as  consideration  for  note  by  another,  466. 
note  by  executor  for  debt  of  deceased,  467. 
if  there  are  assets  in  his  hands  it  Is  sufficient,  467. 
debt  of  ancestor  barred  by  statute  of  limitations,  for  note  by  heir,  467. 
widow  not  liable  for  debt  of  husband,  468. 

debt  of  third  person  with  release  of  other  security  is  sufficient,  470. 
surrender  of  a  chattel  moi'tgage  is  a  sufficient,  for  an  indorsement, 

470  n. 
80  is  the  surrender  of  notes,  470  n. 
renewal  by  a  new  firm  of  note  given  by  old  Arm,  470. 
novation  for  third  person's  debt  is  a  sufficient  470.     • 
forbearance  of  third  person's  debt  is  a  sufficient,  471. 
liability  on  accommodation  paper,  472. 
for  property  purchased,  477. 
or  rights  in  property  acquired,  477. 
a  mortgagee's  right  to  redeem,  477  n. 
a  quitclaim  deed,  477. 
an  ultra  vires  grant,  478. 

an  improvement  on  property  of  a  third  person.  477,  478L 
for  difference  of  exchanged  lands,  477. 
sale  of  spirituous  liquors,  477. 
policy  of  life  insurance,  477. 
patented  articles,  477. 

collateral  for  goods  purchased  and  delivered,  477. 
good  will  in  business,  477. 
membership  fees  in  society,  477. 

void  or  illegal  transfer  of  property  is  not  sufficient,  478. 
exchange  of  notes  or  checks  is  a  sufficient,  479. 
though  rendered  worthless  by  acceptor's  subsequent  insolvency,  480. 
other  lawful  agreements,  481. 
parol  agreements,  1798. 
for  services,  482. 

past  services  rendered  gratuitously,  482,  453. 
future  services  not  stipulated  for  as  obligatory,  482. 
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GONSIDERATION-Continned. 

for  legal  InBtnictlon,  482. 
to  cure  a  sick  man  by  "conjuring,"  482  n. 
Information,  482. 

note  to  induce  bank  president  to  resign,  482. 
when  service  has  been  already  paid  for,  482. 
senrices  as  a  lobbyist,  482. 
release  of  liability  is  a  sufficient,  483. 
for  return  of  money  received  on  illegal  contract,  483. 
release  of  an  attachment,  4M. 

liability  and  discontinuance  in  bastardy  proceedings,  485. 
compromise  of  doubtful  claim,  whether  good  or  not,  is  sufficient,  486. 
not  if  the  claim  is  iUegal,  486. 

release  of  claims  barred  by  statute  of  limitations,  487. 
for  claims  already  discharged,  voluntarily  or  by  law,  488. 
invalid  claims— <!overture— fraud  and  mistake.  488. 
purchase  of  goods  by  married  woman,  489. 
given  in  settlement  of  usurious  notes,  488. 
a  promise  to  pay  a  forged  note  is  without,  489. 
surrender  of  a  contract  obtained  by  fraud,  489. 
a  supposed  liability  having  no  real  existence  is  without  489. 
settlement  of  mutual  accounts,  490. 
for  an  illegal  assessment,  490. 

for  injury  for  which  payee  had  no  right  of  action,  490. 
forbearance  or  extension,  491. 
indemnity  of  surety,  493. 

part  payment  as  consideration  for  extension,  1410. 
what  is  sufficient  for  guaranty,  857. 
existing  debt  as  sufficing  for  bona  fide  holder,  461-465. 
Illegal  consideration: 

void  at  common  law,  494. 

made  illegal  by  statute,  494. 

contracts  with  alien  enemies,  495. 

aiding  the  Confederacy,  496. 

Confederate  currency,  497. 

for  sale  of  public  office,  498. 

official  fees,  498. 

votes,  498. 

to  procure  or  hinder  public  contracts,  498. 

to  obtain  gift  of  land  for  public  building.  409  n. 

services  as  lobbyist  482,  499. 

official  action  in  neglect  or  discharge  of  duty,  500. 

payment  of  fine,  500. 

compounding  crime,  501,  503. 

establishing  false  defense,  501  n. 

of  tax,  500. 

money  embezzled  or  stolen,  502. 

alleged  crim.  con.,  502. 

substituting  a  good  bill  for  one  that  is  forged,  503. 


2902  GENERAL  INDEX. 

[Reference  Is  to  sections.   Vol.  1,  §8  1-567:  vol.  2,  §§  568-1391;  Yol.  3,  SS  1392-m4.] 

CONSIDERATION— Continued. 

agreement  to  suppress  evidence,  504. 

soliciting  imrdon,  504. 

forbearance  to  prosecute  a  civil  claim,  505. 

champerty,  505  n. 

in  settlement  of  a  private  misdemeanor,  505. 

agreements  to  facilitate  a  divorce,  505. 

to  discontinue  divorce  suit  505. 

contracts  in  restraint  of  marriage,  506. 

so,  for  the  procurement  of  marriage,  illegal,  506b 

contracts  in  restraint  of  trade,  507. 

auction  sales,  507. 

in  fraud  of  creditors,  508,  509. 

in  fraud  of  the  banltruptcy  law,  508,  500. 

wagers  at  common  law,  510. 

in  many  of  the  United  States,  prohibited  by  statute,  611«  512L 

racing  wagers,  512. 

wager  policies  of  insurance,  513. 

note  for  a  lottery  ticket  void,  513. 

for  winnings  at  cards,  ^514. 

80,  stock  gambling,  though  formerly  not,  515. 

"futures,"  515. 

''Bohemian  oats,"  515. 

contracts  in  violation  of  morality  and  religion,  516. 

all  contracts  in  violation  of  a  statute  are  void,  517. 

even  as  to  bona  fide  holder,  517. 

excepted  by  statute,  517. 

debt  contracted  in  violation  of  the  banking  acts,  518. 

who  can  set  up  defense,  518. 

agreements  in  violation  of  the  revenue  and  license  laws,  519. 

for  smuggled  goods,  519. 

for  medical  services  of  an  unlicensed  physician,  519  n. 

contracts  in  violation  of  Sunday  laws,  520. 

gambling  loss  paid  to  bona  fide  holder  recoverable  from  payee,  620. 

prohibiting  clergymen  from  trading,  520. 

attorney's  bill  not  delivered  according  to  the  statute,  520. 

illegal  indenture  of  apprenticeship,  520. 

an  apprentice's  fees,  520. 

the  assignment  of  an  apprentice's  time,  520.   i 

fertilizers  not  branded  and  tagged  as  required  by  statute,  520. 

drugs  purchased  from  an  uncertified  apothecary,  520. 

diseased  sheep  prohibited  by  statute.  520. 

bills  and  notes  in  violation  of  the  usury  laws,  521. 

see  "Usury." 
contracts  in  violation  of  liquor  laws,  532,  533. 
growing  out  of  the  sale  of  slaves,  534. 
which  lead  directly  to  a  violation  of  law.  535. 
to  indemnify  against  an  unlawful  act,  535. 
knowledge  of  illegal  intention,  535. 
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OONSIDERATION-Continued. 

contemporaneous  verbal  agreement,  506. 

as  to  failure,  199. 

burden  of  proof,  566. 

want  of  consideration,  566. 

failure,  566. 

UlegaUty.  566. 

usury,  566. 

burden  as  to  holder  for  value,  567. 

not  on  holder,  if  accommodation  proved,  667. 

on  holder  on  proof  of  fraud,  567. 

Ulegality,  567. 

want  of  consideration,  567. 

failure,  567. 

diversion,  475. 
defense: 

by  whom  made,  566. 

admiai^ibility  in  general,  556. 

as  to  nonnegotiable  paper,  556,  559. 

determined  by  what  law,  38,  56. 

against  orighial  parties,  556. 

parties  with  notice,  556»  560. 

after  maturity,  556,  561. 

not  in  due  course,  556. 

effect  on  collateral,  556. 

on  other  notes  of  series,  566. 

want  of  consideration,  557. 

mental  incapacity,  557. 

accommodation,  561,  907,  1879. 

failure  of  consideraticxi,  558. 

by  statute,  558. 

illegality  of  consideration,  550,  1584,  1587. 

statutory,  559,  517,  1580. 

usury,  1791. 

Sunday  laws,  1790. 

what  is  holder  for  value,  560. 

pledgee,  560. 

with  notice,  560. 

accommodation  paper,  561. 

parties  with  notice,  561. 

purchaser  after  maturity,  561,  667. 

estopi^el  by  conduct,  561. 
as  against  bona  fide  holder: 

want  of  consideration,  557. 

illegal  consideration,  496-501,  569. 

failure  of  consideration,  558,  1887. 

usury,  525,  526. 

between  other  parties,  556. 

nonnegotiable  paper,  657. 
see  "Defense,*^ 
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copms, 

of  foreign  bills  not  generally  used  in  England  and  United  States,  242. 
more  common  on  the  continent  of  Europe,  242. 
may  be  substituted  for  original,  242. 
a  protest  may  be  made  on,  242. 
foreign  statutes,  243. 
see  "Foreign  Bills." 

CORPORATION  BONDS, 
see  "Bonds." 

CORPORATIONS, 

capacity  to  take  bill  or  note  determined  by  lex  loci  contractus,  35. 

foreign  corporation  not  doing  business,  331. 

lex  fori  requiring  license,  35. 

execution  by  agent,  136  et  seq. 

payee's  legal  existence  admitted  by  maker,  163  n. 

foreign  statutes,  146. 

parol  evidence  to  charge  or  discharge^  147. 

bill  drawn  by  one  officer  on  another  officer  of  the  same  corporation,  164. 

corporate  authority  to  agent,  367. 

officers,  366  et  seq. 

see  "Agents";   "President";   "Secretary";   "Treasurer." 
general  corporate  powers,  327. 

have  only  such  powers  as  are  expressly  conferred  by  charter,  327. 

or  which  belong  to  them  incidentally  and  by  necessary  Implication,  327. 

at  common  law  could  only  contract  under  seal,  327. 

otherwise  now  beyond  dispute,  327. 

may  make  a  negotiable  note  under  corporate  seal,  327. 
power  to  execute  bills  and  notes,  328. 

formerly  could  not  make  a  bill  or  note,  327. 

cannot  give  a  valid  note  to  its  acting  trustee,  385. 

trading  corporations  may  issue  bills  like  natural  persons,  828. 

St.  Anne  expressly  confers  this  power,  328. 

statutory  prohibition,  329. 

power  is  incident  to  business,  328. 

so,  of  a  municipal  corporation,  328  n. 

power  of  corporation  for  the  erection  of  public  works,  328. 

of  a  railroad  company  in  England,  328. 

a  mill  company,  328. 

a  religious  corporation,  328. 

an  insurance  company,  328,  329  n. 

mining  companies,  328. 

manufacturing  companies,  328. 

canal  companies,  328. 

building  associations,  328. 

a  society  for  the  erection  of  a  public  monument.  328  n. 

a  turnpike  company,  328  n. 

but  cannot  make  a  bill  or  note  which  Is  foreign  to  its  business.  329. 

when  not  presumed  to  have  been  executed  in  corporate  business,  329. 
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COUNTERFEIT,  1403. 
see  "Forgery." 

COUPONS, 

what,  12,  34,  159. 

how  transferable,  12. 

have  some  of  the  incidents  of  a  negotiable  note,  12,  74  a. 

when  negotiable,  91,  336. 

detached  and  payee  not  named,  hot  negotiable,  160. 

negotiable  though  detached,  91,  159,  348  n. 

transferable  by  delivery,  159. 

bona  fides  affected  by  overdne  coupons,  1048L 

barred  by  statute  of  limitations,  1597. 

interest  on,  1706. 

presentment  of,  1096. 

Virginia  bonds,  1405,  1406. 

COURTS,  UNITED  STATES, 

jurisdiction  in  suit  by  indorsee,  1637. 

COVENANT  NOT  TO  SUB, 
what  is,  949,  950. 
is  a  release,  948. 
discharges  surety,  948. 

COVERTURE, 

see  "Married  Woman." 

CROSSED  CHECKS,  725,  1452. 

"CURATOR." 

indorsement  as  notice  of  its  character,  888,  lOlOi 

CURRENCY, 
what  is,  99. 

payable  in,  99,  449,  1398-1400. 
negotiable,  99. 

not  explainable  by  parol  evidence,  99,  103. 
determined  by  lex  loci  solutionis,  31,  42,  Sd 
damages,  1733.  173a 

"CURRENT  BANKABLE  FUNDS," 

equivalent  to  United  States  currency,  497. 

CURRENT  BILLS, 
payable  in,  100. 

CURRENT  FUNT>S, 
what  are,  99. 
not  explainable  by  parol  evidence,  103. 

CUSTOM, 

Justifies  holding  bank  note  for  a  reasonable  time,  1107. 

as  to  grace  on  bank  post  notes,  1056. 

allowing  four  days'  grace,  1055,  1088. 

special  custom  must  be  clearly  proved,  1055,  1081. 
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DAMAGES— Continued. 

prima  facie  the  face  of  the  bill,  172G. 

reduction  by  dividends,  1730. 

Insolvency  of  maimer,  1732. 

waiver  of,  1725. 

presumed  from  delay  In  presentment,  1073,  1106. 

not  as  to  acceptor,  1087. 

presumption  from  want  of  notice  of  dishonor,  1380L 

Confederate  "Scaling  Acts,"  1735-1738. 

set-off  of  unliquidated  damages,  1849,  I860, 
see  "Interest" 
DATE, 

when  necessary,  75. 

position  on  paper  immaterial,  TOw 

American  statutes,  75. 

foreign  statutes,  75,  81,  82. 

blanlc,  70,  186. 

antedating,  76,  79. 

after  dissolution  of  partnership,  431. 

postdating,  79. 

postdated  checlss,  80. 

governed  by  delivery,  24,  77. 

terms  not  changed  by  delivery  after  apparent  maturity,  77« 

presumption  as  to  hour  of  delivery,  77. 

mistake  in,  78,  1034. 

prima  facie  place  of  contract,  26,  33,  224. 

of  residence,  81. 

of  payment,  33,  124. 

conclusive  in  favor  of  a  bona  fide  holder,  26,  44. 

so,  local  date,  81. 

of  indorsement,  82,  224.  1624. 

foreign  statutes,  713. 

acceptance,  83,  224. 

maturity  is  reckoned  from  date,  83,  110,  229,  598,  1934. 

or  from  delivery,  224. 

presumed  to  have  been  accepted  on  its.  83,  598. 

parol  evidence  admi^ible  to  explain,  77,  78.  83,  568. 

alteration  of,  84,  1757. 

affects  statute  of  limitations,  85. 

dated  at  the  office  of  a  corporation,  as  evidence  of  corporate  act,  138, 140. 

signed  and  dated  on  Sunday,  as  evidence  of  delivery  on  that  day.  225. 

parol  evidence  is  admissible  to  show  delivery  on  another  day,  226. 

prima  facie  a  foreign  bill,  if  so  dated.  235. 

presumptions  as  to,  of  blank  indorsement,  686. 

guaranty  presumed  to  have  been  made  at  date  of  note,  868w  > 

parol  evidence  to  show  when  it  was  made,  868, 1046. 

as  to  bona  fide  holder,  1034. 

interest  reckoned  from,  1708. 

in  certificate  of  protest,  1138i 
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DATE-<;ontinaed. 

in  notice  of  dishonor,  1220,  1221. 

mistake  as  to  note  in  certificate  of  protest,  1102. 

DEATH. 

no  delivery  after,  221. 

dissolution  of  partnership  by,  434. 

of  Joint  maker,  1837. 

as  excuse  for  want  of  demand  or  notice,  1827, 132S. 

extinguishment  by,  1882. 

"DEBT," 

an  Indorser's  liability  is  a,  743. 

payment  is  sufficient  to  constitute  bona  fide  holder,  006. 

subject  to  attachment,  812. 

action  of,  1674. 

DEBTOR, 

who  is  a,  092. 

DBOEASED  PERSON, 
cannot  be  payee.  150. 
name  subsequently  used  in  business,  150. 
indorser  of  such  a  note  liable  to  a  bona  fide  holder,  150. 
bill  indorsed  by  agent  in  ignorance  of  death  of  principal,  150. 

DEFENSES, 

in  general,  1739. 

against  sealed  note,  70. 

nonnegotiable  instrument,  177,  559,  057,  1884. 

nonnegotiable  in  other  states,  811. 

statutes  subjecting  to  defense,  1885. 

collateral  security,  1884. 

renewal,  1588-1585. 

partner,  binds  firm,  402. 

other  party  sued  in  same  action  by  statute,  1661. 

against  purchaser  after  maturity,  674-679,  788.  1034,  1879,  1880. 

see  "Maturity." 
against  purchaser  without  indorsement,  788,  792,  1877. 
consideration,  1878. 
effect  of  subsequent  indorsement,  793. 
with  notice,  1876. 

notice,  actual  or  constructive,  343,  386. 
as  to  exceeding  partnership  authority,  413. 
burden  of  proof,  413. 
against  original  bearer,  159. 
against  payee,  1875. 
against  pledgee,  796  et  seq.,  1638,  1878. 
agent  sues  subject  to  defenses  against  principal,  1658. 
agreement  changing  contract  1815. 
attachment  against  payee,  811  et  seq. 

see  "Attachment." 
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DEFENSES— Gontiiiued. 

bankruptcy,  discharge,  1883. 
bankruptcy,  composition,  1834. 
capacity  and  authority,  1887. 
conditions,  1888. 

consideration,  want  of,  445,  478,  538,  1887. 
against  purchaser  after  maturity,  676. 
accommodation,  474,  476,  557,  561,  634. 
against  purchaser  after  maturity,  677,  1879. 

see  "Accommodation  Paper." 
consideration,  inadequacy,  448,  451,  538. 
illegal,  518,  1787.  1788. 

admissible  against  indorsee  after  maturity,  510,  676. 
failure  of,  5aS-556. 
partial,  539,  544-546. 
statutes,  540. 

estoppel  as  to  want  or  failure  of,  538,  561. 
waiver,  538. 

between  other  parties.  556. 
corporation  by-laws  not  complied  with,  1886. 
death  as  a  discharge,  1832. 
delivery  conditional,  1888. 
diversion,  without  payee's  Indorsement,  788. 
estoppel  by  acceptance,  631. 
against  infant  stakeholder  retaining  fund,  512. 
reissue  after  payment,  634. 
execution,  discharge  by,  1832. 
extension,  1817-1822. 
foreign  statute  of  limitations,  1594. 
forgery,  when  waived,  1782. 
fraud,  447,  452.  630,  1026.  1799.  1800.  1850. 
fraud,  admissible  against  purchaser  after  maturity,  676. 
gaming,  514. 
guarantor  cannot  set  up  defenses  available  to  his  principal,  496,  857, 

862. 
notice  of  default  to,  885. 
discharge  by  negligence,  890. 
of  other  guarantor.  887. 
illegality  affected  by  renewal,  536. 

indorser  cannot  set  up  that  note  was  made  on  Sunday,  226. 
judgment  recovered  against  other  party,  1661,  1830. 
merger  by,  1828. 

liquor  laws  of  other  state,  533,  535. 
maker  cannot  set  up  Incapacity  of  payee,  271,  331. 
or  fraud  on  payee,  662. 
marriage,  as  extinguishing  liability.  1832. 
municipal  warrants  issued  without  authority,  389. 
payment,  1450,  1454,  1462-14(55. 
against  purchaser  after  maturity,  678. 
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DELIVERY—Contlnued. 

causa  mortis,  454  n.,  806  et  seq. 

before  maturity,  988. 

instrument  takes  effect  from,  224. 

prima  facie  at  date,  224. 

maturity  reckoned  from,  if  no  expressed  date,  224, 

governs  date,  24,  38,  77. 

necessary  to  fill  blanks  before,  181. 

signing  not  a,  216. 

need  not  be  specially  pleaded,  217. 

presumed  from  possession,  217. 

in  favor  of  bona  flde  holder,  217,  220. 

authority  to  fill  blanks  implied^  from  delivery,  224. 

on  Sunday,  225,  1790. 

American  statutes,  520. 

question  for  the  Jury,  225. 

dated  on  Sunday,  delivery  shoven  on  other  day,  226L 

In  escrow,  221,  227. 

conditional,  228,  229. 

defense  for  want  of,  230. 

estoppel  by  negligence,  230. 

defense  may  be  shown  by  parol,  231« 

for  fraud  in  obtaining,  690,  18G3. 

transfer  by  delivery: 

if  payable  to  bearer,  696. 

to  *'A.,  or  bearer,"  698. 

to  fictitious  payee,  697. 

indorsed  in  blank,  696,  705. 

sealed  note  to  bearer,  699. 

interest  coupons,  699. 

bills  of  lading,  699. 

warrants  genuineness,  753. 

not  solvency  of  prior  parties,  74& 

transfers  title,  787. 

and  right  of  action,  790. 

subject  to  equities,  788. 

DEMAND, 

see  "On  Demand";    ''Presentment  for  Payment* 

DILIGENCE!, 

determined  by  what  law,  38. 
against  maker,  761-763,  1662. 
to  hold  guarantor,  861,  887,  893. 
may  be  waived,  888. 
principal,  926  et  seq. 
deceased  principal's  estate,  939. 
irregular  indorser,  846. 
to  enforce  collateral,  804,  1678. 

see  "Law  and  Pact";   "Notice  of  Dishonor*;   •'Presentment'* 
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DOMICILE, 

law  of  domicile,  28. 

change  of,  after  execution  of  contract,  29  n. 

effect  on  question  of  usury,  46. 

what  law  determines  capacity,  28. 

acceptor's  domicile  prima  facie  place  of  payment,  26. 

DONATIO  CAUSA  MORTIS, 

not  favored  by  the  courts,  805. 

are  to  be  strictly  construed,  805. 

revocable  during  donor's  life,  805,  806. 

subject  to  donor's  debts,  805. 

in  England  liable  to  legacy  duty,  805. 

may  he  made  by  wife  to  her  husband,  806. 

must  be  made  in  expectation  of  impending  death,  806. 

must  take  effect  on  the  donor's  death,  806. 

delivery  is  necessary,  454  n.,  806,  807,  809  n. 

to  payee  himself  or  to  some  one  for  him,  807. 

intention  to  deliver  must  be  clear,  807. 

constructive  delivery,  808. 

what  may  be  given  causa  mortis,  809,  810. 

negotiable  instruments,  454,  809. 

bank  notes  and  bills,  809. 

note  payable  to  order  without  being  indorsed,  809,  807  n. 

to  bearer,  809. 

not  donor's  own  note  or  check,  810. 

DRAWEE, 
defined,  4. 

action  against,  without  acceptance,  1664. 
not  liable  until  acceptance,  635,  644. 
discount  by,  1424. 
payment  presumed  from  possession  by,  1476. 

DRAWEE'S  NAME, 

should  appear  in  the  instrument,  171. 

shown  by  address,  171. 

supplied  by  acceptance,  171,  185. 

required  by  foreign  statutes,  171. 

drawer  and  drawee  one  person,  172. 

fictitious,  172. 

may  be  the  payee,  172. 

drawer,  drawee,  and  payee  one  person,  172. 

DRAWER, 

defined,  4. 

liability  regulated  by  lex  loci  contractus,  29,  38. 

when  governed  by  lex  loci  solutionis,  38,  39. 

liable  to  pay  at  place  of  drawing  on  nonacceptance,  122. 

blank  filled  after  acceptor's  death,  185  n. 

drawer— agent  of  drawee,  382. 

drawer  or  maker— agent  of  payee,  383. 

see  **Action";   ''Notice  of  Dishonor";   "Presentment** 
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DRAWER'S  NAME. 

manner  of  execution,  129-149. 

see  "Agent";  "Executor,"  etc.;   "Partner.** 

DRUNKENNESS,  262-264. 

no  defense  at  suit  of  a  bona  fide  holder,  262. 

DUEBILL, 
defined,  11. 

is  negotiable  by  statute  in  some  states,  11. 
equivalent  to  a  promissory  note,  88,  150. 
statute  of  limitations  runs  from  date,  1507. 

DURESS,  1805. 

admissible  against  a  bona  fide  holder,  303,  1805. 
on  maker  cannot  be  set  up  by  indorser,  1808. 


E 

EQUITY, 

only  where  legal  remedies  fall,  1685. 

not  because  payee  died  before  indorsing,  1642  n.,  1685. 

not  refused  because  of  technical  legal  defense,  1680  n. 

no  recovery  on  original  consideration  after  bill  altered,  1763. 

accommodation  indorser  protected,  1894. 

agreement  for  acceptance,  618. 

cancellation  of  bill,  1686. 

of  infant's  note  for  fraud,  270. 

collateral,  sale  ordered,  803. 

consideration,  failure  of,  538,  548. 

contribution,  where  changed  by  insolvency,  1685. 

creditors*  bill  in  aid  of  attachment,  1685. 

discovery,  1690,  1606. 

executor,  held  as  such,  after  giving  his  own  note,  43& 

compelled  to  indorse,  442. 

fraud,  1811,  1830. 

of  prior  party,  800. 

heirs'  and  devisees*  statutory  liability,  1685. 

illegality,  503. 

Indorsement  omitted  by  mistake,  793. 

construed  to  be  In  trust,  1685. 

infant  liable  in  equity,  272. 

injuncUon  against  suit,  1688,  1689. 

by  pledgor,  796. 

vexatious,  1661. 

legal  defense  estopped  in  equity,  1687. 

transfer,  1687. 

by  holder  with  notice,  423. 

by  surety  of  insolvent  principal,  974. 

diversion  of  accommodation  paper,  473^ 

execution  of  note  by  partner,  417. 
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HQUITIT-Contliined. 

Illegal  iBsne  of  municipal  bonds,  1S8T. 

not  grantecl  wbere  legal  defense,  168& 

interpleader,  818,  1666. 

lost  bills.  1006. 

mistake,  5fi0,  1686. 

ue  exeat.  1686. 

pledgee  to  collect  and  apply,  16S9. 

reform  at  bill,  1686.  1765. 

satisfaction  by  pa^ee  after  transfer  canceled,  186S. 

aet-oflt  against  plalntlfTs  firm,  185S. 

not  Tct  dne,  18&T. 

statute  of  Hmltatlona  applies,  159L 

surety  protected,  1667,  1802. 

against  fraod,   B18. 

laches,  931,  S84. 

proceedings  against  prlncipni,  96IX 

cootrlbuUon,  972,  977. 

■abrogation,  962,  985. 

set-off,  923. 

surrender  of  note  after  pajnnent,  678. 

of  municipal  bond,  1637. 
ERASUBB, 

blanic  Implies  no  aatbority  to  make,  182. 

filling  In  a  bill  marked  "first"  "second,"  etc,  li  ui  altentton,  182  & 

so,  maker's  name,  1748. 

surety's  name,  174S. 

Indorser's  name  in  blank  Inaorsement,  186. 

of  an  Indorsement,  717,  1644. 

of  "renewal"  on  bill,  997. 

as  notice  of  defects,  1011. 
ESCROW. 

delirery  In,  227. 

cannot  be  to  tbe  payee  htmHelf,  227. 

or  his  agent.  227. 

or  to  co-maker.  227. 

defense  at  suit  of  a  bona  fide  bolder.  227,  231),  1888. 

payee  with  notice,  227. 

ezcbange  of  notes,  both  delivered  In  escrow,  280. 

parol  evidence,  231. 

declarations  of  depositary  admissible  against  purchaser  after  matnrltr, 


"ESTATE  OF  A.." 

a  note  payable  to,  1B2. 
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BSTOPPBLr-CJontlnued. 

in  suffering  delivery,  230. 

by  signature,  1779,  1780,  1867. 

see  "Acceptance";  ''Indorsement.'* 
by  apparent  relation  of  parties,  1866. 
by  their  personal  or  official  relation,  1866. 
by  Joint  interest  or  fraud,  1867. 
by  representations  and  admissions,  1781,  1868. 
subsequently  made,  1869. 
in  other  instrument,  1868w 
made  by  others,  1869. 
obtained  by  fraud,  1868. 
binding  on  subsequent  receiver,  1868  n. 
recitals  in  municipal  bonds,  945. 
new  promise,  1871. 
glTlng  new  bill  or  note,  1870. 

EVIDENCE, 

governed  by  what  local  law,  55. 

signature,  67,  60. 

attestation,  68,  69. 

indorsement,  773-775. 

seal,  73. 

agent*s  authority,  393. 

against  acceptor  of  bill  payable  to,  and  drawn  and  indorsed  in  fictitious 
name,  it  is  sufficient  to  prove  signature  and  Indorsement  made  by  same 
person,  164. 

acceptor's  knowledge  of  fictitious  party  shown  by  other  similar  accept- 
ances, 164. 

by  attorney  ns  witness  as  to  affixing  stamp  before  delivery,  211  n. 

stamp  admissible  in  evidence.  214. 

acts  of  congress  relate  only  to  the  United  States  coiMs,  214. 

unstamped  instrument  admissible  in,  for  collateral  purposes,  215w 

inadequate  consideration,  as  evidence  of  fraud,  448. 

want  of  consideration,  as  affecting  bona  fides,  1028. 

implied  from  possession.  1418. 

bona  fides  denied  and  proved,  1000. 

suspicious  circumstances,  423. 
see  "Bona  Fide  Holder." 

lunacy,  259. 

inquisition,  when  conclusive,  260. 

admissions  by  principal,  398. 

partner  after  dissolution,  428. 

dissolution  of  firm,  evidence  of,  437. 

similar  notes  recognized  by  firm  as  proof  of  authority.  405. 

fraud  under  general  issue,  423. 

minutes  of  corporation  to  show  agent*s  authority.  367. 

recognition  of  cashier's  acts  by  directors,  367. 

production  of  bill  by  holder,  565. 
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EVIDENCE— Continued. 

inspection  of  alteration  by  ttae  courts  1888. 

illegality  of  consideration,  498. 

consideration  for  guaranty,  878. 

payment  1477-1482. 

alteration,  1786. 

certificate  of  notary,  1148-1153,  116^1186,  1310-13ia 

misdescribing  note,  1162. 

dishonor  proved  by  notarial  certificate,  1179, 1180. 

notarial  acts  out  of  his  own  state,  1173. 

seal,  1169,  1170. 

signature,  1170. 

notice  of  dishonor,  1309  et  seq. 

certainty,  1312. 

sufficiency,  1314. 

admissions,  1315. 

subsequent  promise,  1316,  131T. 

proof  of  contents,  1319. 

excuse,  1322. 

diligence,  1250,  1275,  1285. 

postmarlc,  1250,  1319. 

certificate  of  notary,  1148, 1168  et  seq.,  1181-1185. 

presentment,  how  proved,  1077. 

as  averred,  1071,  1127. 

by  notary's  clerk,  1081. 

when  made.  1096. 

excuse,  1178. 

proof  by  notarial  record,  1137. 

certificate,  1148,  1174-1180. 

American  statutes,  1149-1153. 

protest,  proved  by  notarial  record,  1172,  1176. 

see  "Estoppel";    "Law  and  Fact";    "Onus  Probandi";    "Parol  BvJ 
dence";  "Presumptions." 

"EXCEPTED," 

written  by  mistake  for  "accepted,"  COO. 

EXCHANGE  AND  RE-EXCHANGE, 

rate  of,  determined  by  what  law,  42,  56,  1714, 1715. 
additional  stipulations  for,  200. 
against  drawer,  1714. 
by  agent  against  principal,  1714. 
against  acceptor,  1714. 
fixed  by  agreement,  1714. 
addition  is  material  alteration,  1754. 
see  "Damages." 

EXECUTION, 

purchaser  of  note  under  an,  989. 

could  not  reach  a  note  or  bill  at  common  law,  825. 

otherwise  by  present  St.  1  &  2  Vict.,  825. 
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BXECUTION— Continued. 

In  United  States,  regulated  by  st&tute,  Ki6~-S28. 

return  of  an,  "satlsQed  In  full."  Is  preBomptlve  erldence  ot  ptTment,  Ml- 
release  of,  1842. 
Bgalnet  other  party,  1812. 
doea  not  attect  set-oR,  1866. 
dlBCharge  by,  1831. 
EXECUTOES, 

capacity  to  transfer  determined  by  lex  loot  contractas,  SS.  49. 

execution  of  Instrument  by,  134. 

cauoot  bind  the  estate  by  bill  or  note,  438. 

note  to  self  presumed  frandnlent,  444. 

personal  liability  of,  439. 

on  a  note  or  bill  given  by  them  as  sucb,  430,  1510. 

upon  a  written  promise  to  pay  a  debt.  430. 

consideration  necessary,  467. 

on  renewal  of  note  made  by  testator.  489. 

on  promise  founded  nponotlier  sufficient  consideration,  4S9. 

note  is  presumptive  evidence  of  assets  of  estate,  439. 

parol  evidence  to  discharge  Mm  from  liability.  439. 

as  a  member  of  a  Arm,  where  he  represents  a  deceased  partner,  439. 

as  payees.  158,  440. 

such  words  merely  descrlptlo  pereonte.  440. 

may  sue  In  his  own  name  or  In  representative  capadty,  440. 

administrator  de  bonis  non  can  sue,  440. 

will  survive  on  executor's  death  to  bis  representative,  440. 
tnnsfer  by.  441. 

may  complete  transfer  by  testator,  442. 

by  one  of  several  Joint  executors,  442. 

pnbllc  sale  required.  In  California,  442  n. 

action  by,  1(142,  1650. 

extension  by.  966. 

presentment  by,  1080. 

notice  of  dishonor  to,  1220,  1244.  124S. 

payment  to,  1448. 

by  blU.  1448. 

by.  to  bar  statute  of  limitations,  1628. 

acknowledgment  by,  to  bar  statute,  1617. 

set-off  ogalnst,  1801. 

release  by  appointment  as  executor.  1832. 

see  "Action":  "Administrator";  "Payee's  Name." 
BIXBMPTIONS  FROM  ISEVY  AND  SALE, 

are  qnesllons  governed  by  the  lex  fori,  57. 
EXONERATION  OF  SUEETT- 

see  "Surety." 
EXPERT  TESTIMONY. 

broker  not  competent  to  prove  what  facts  amount  to  notice  of  defects- 
1002. 
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EXTINGUISHMENT, 

equivalent  to  payment,  464. 

transferring  bill,  before  maturity,  to  acceptor,  607. 

note  paid  at  maturity  is,  682. 

by  marriage,  1832. 

by  death.  1832. 

by  appointment  as  executor,  1832. 

by  banlcruptcy,  1833. 

F 

FEDERAL  COURTS, 

bound  by  state  decisions,  20. 
Jurisdiction  not  obtained  by  waiver,  92. 

FEME  OOVBRT, 

see  "Married  Women." 

FICTITIOUS  NAME, 

a  bill  with  drawee's  name  is  equivalent  to  a  promissory  note,  172. 

maimer's  or  drawer's  name,  148. 

maker  liable,  but  not  on  instrument,  148. 

firm's  name,  130. 

FICTITIOUS  PAYEE,  161,  163,  164,  169. 

equivalent  to  beii^g  payable  to  bearer,  161,  697. 

"or  bearer,"  "to  order,"  equivalent  to  bearer,  161. 

fraudulent  indorsement  of  a,  is  a  forgery,  162. 

maimer  cannot  question,  162  n. 

holder  may  show  himself  intended,  162. 

parol  evidence  admissible  to  show  it,  162. 

real  payee  forged  by  malcer,  161. 

onus  probandl  on  holder,  162. 

American  and  foreign  statutes,  169,  170. 

see  "Payee's  Name." 
liability  of  acceptor  to  bona  fide  holder^  161,  164,  666. 
to  holder  with  notice,  163. 
without  proof  of  consideration,  164. 
note  delivered  to  one  made  payable  to  another,  790. 
as  affecting  a  bona  fide  holder,  1022. 

FIGURES, 

amount  expressed  in,  105. 

subject  to  expressed  amount  in  body  of  paper,  106. 

foreign  statutes,  105. 

FORBEARANCE, 
see  "Extension." 

"FOR  COLLBCTIOX," 
see  "Collection." 

FOREIGN  ADMINISTRATOR, 
may  indorse,  1633. 
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FOREIGN  STATUTES-Contlnued. 

blank  indorsements  being  prohibited,  189. 

stamp,  209. 

foreign  and  inland  bills  of  exchange,  232. 

parts  and  copies  of  foreign  bills,  243. 

capacity,  civil  restrictions,  245.  • 

infants,,  265. 

ratification  by  infant  must  be  in  writing,  276. 

liability  and  capacity  of  married  women,   281,  303  n. 

requirements  of,  as  to  partnership  contracts,  394. 

English  statute  conferring  banking  powerSt  332. 

making  bills  or  notes  indorsed  or  made  in  the  name  of  a  company,  under 

its  authority,  binding  upon  it,  362,  393  n. 
St  6  Anne,  c.  22,  328. 

factors  or  agent  pledging  principars  goods,  366. 
English  bankrupt  act,  488  n. 
contracts  to  ransom  British  ships  void,  495  n. 
B^glish  statutes  against  gaming,  511,  512. 
stock  jobbing  act,  515. 

statute  making  note  valid  in  hands  of  a  bona  fide  holder,  517. 
usury  acts,  521. 

pleading  want  of  consideration,  564. 
requiring  presentment  for  acceptance,  582. 
laches  in  presentment,  583,  587. 
presentment  by  and  to  whom,  584. 
time  for  presentment,  585,  586. 
where  presented,  587. 

what  law  determines  day  for  presenting  bill,  586. 
difTerent  parts  forwarded  in  different  ships,  586. 
presented  and  protested,  243. 

when  received  too  late,  express  waiver  in  writing  necessary,  687. 
laches  in  presentment  discharges  the  drawer  and  indorser,  587. 
damages,  587. 
acceptance  defined  in,  588. 
obligation  to  accept,  590. 
acceptance  by  agent,  592. 
partners,  593. 
when  made,  595. 

may  be  after  acceptance  refused,  596. 
by  signature  only,  003,  607. 
In  writing,  604,  607. 
date  of  acceptance,  608. 
must  specify  where  bill  shall  be  paid,  606. 
**there  only  and  not  elsewhere,"  122,  126,  628. 
agreements  to  accept,  619. 
conditional  acceptances,   627. 
acceptance  for  part  payment,  627. 
revocation  of  an  acceptance,  638. 
acceptance,  what  it  admits.  641. 
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FOREIGN  STATUTES—Continued. 
forgery,  1741. 

alteration  after  delivery  only  by  consent  of  all  parties,  1766. 
under  the  British  stamp  act,  1773. 
set-off  against  bankrupt's  estate,  1856. 
see  Appendix  II. 

FORGERY, 

defined,  1739. 

indorsing  note  payable  to  the  "stewardess  for  the  time  being  of  the  P.  D. 

Society,"  152. 
indorsement  of  malcer's  name  on  note  payable  to  niaker*s  order.  154. 
by  maker  of  payee's  indorsement,  161. 
fraudulent  indorsement  of  fictitious  payee's  name,  162. 
party  negotiating  with  knowledge  of,  estopped  from  denying,  163. 
indorsement  by  party  of  same  name  is  a,  166. 
estoppel  by  acceptance,  164,  629. 

bill  payable  *'to ,  or  order,"  cannot  be  the  subject  of,  in  England.  168. 

note  written  over  genuine  signature,  181. 
may  be  a,  though  bill  is  unstamped,  213. 
agent  signing  principal's  name  without  authority  is,  380. 
"principal  cannot  ratify,  374. 

fraud  by  agent  cannot  make  an  indorsement  of  principiirs  name  a,  390. 
describing  a  bill  in  an  indictment  for,  588,  836. 
indorsement,  foreign  statutes,  712. 
recovery  on,  790,   1468,  1469. 
payment  on,  636,  1468,  1469. 
of  principal's  name,  effect  on  surety,  913. 
alteration  by  crossing  of  check  is  not,  1453. 
recovery  of  payment  made  on  forged  signatures,  1486,  1487. 
statute  of  limitations  against  recovery,  1608. 
payment  by  a  forgc^d  bill,  1530. 
statute  of  limitations  does  not  run  against,  1591. 
separating  condition  from  note  is,  1752. 
note  printed  over  a  blank  signature  is  a,  1768. 
blank  fraudulently  filled  up  is  a,  1768. 
ratification  of  forged  instrument,  629,  1775. 
not  liable  on  a  forged  instrument,  1739. 
even  to  bona  fide  holder,  1777. 
unless  estopped  by  his  conduct,  1739.  1782. 
prompt  notice  must  be  given,  14GJ),  14.SS,  1740. 
foreign  statutes,  1741. 
alteration  of  payee's  name  is,  1749. 

writing  name  of  fictitious  payee  as  indorser,  when  blank  Is  left,  1753. 
waiver  of  defense,  1782. 
parol  evidence  admissible,  1896. 

FRAUD, 

by  partner  on  partnen^hip,  418  et  seq. 

parol  evidence  admissible  to  show  fraud  in  making  amount  too  large.  100 
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FRAUD— Continued. 

effect  of  renewal,  1812  n. 

consideration  for  waiver,  lS12n« 

fraud  used  as  a  set-off,  1850. 

how  pleaded,  425,  1027,  1813. 

burden  of  proof  is  on  party  averring  It,  1020,  1814, 

averring  waiver,  476. 

Is  a  question  for  the  jury,  1814. 

parol  evidence  admissible  to  prove,  1814,  181)6. 

as  a  defen£>e,  1868,  1872. 

as  affecting  a  bona  fide  holder,  1891. 

between  what  parties,  1892. 

in  delivery,  1883. 

fraudulent  diversion  of  accommodation  paper,  1804,  180(L 

"FUTURES," 

illegal  consideration,  515. 


GARNISHMENT,  816-818. 
see  "Attachment." 

"GIVEN  FOR  A  PATENT  RIGHT," 

when  necessary  to  be  expressed,  86,  559. 

GOLD, 

requirements,  satisfied  under  United  States  legal  tender  act,  98. 

"GOOD," 

stipulation  that  note  is,  means  that  it  is  collectible.  867. 
parol  evidence  admissible  to  show  that,  means  valid,  868ii 

"GOOD  AND  COLLECTIBLE.'' 
guarantying  of  note  to  be,  884. 

"GOOD  FOR," 

equivalent  to  a  promise  to  pay,  87. 

"GOOD,  IF  IT  IS  NOT," 

one  promising  to  make  a  note,  884. 

GOODS, 

notes  and  orders  payable  in,  101. 

GOVERNMENT, 

may  issue  commercial  paper,  348.  350. 

by  its  authorized  officers  may  become  a  party  to  negotiable  paper,  350. 

with  all  the  rights  and  liabilities  of  an  individual  party,  350. 

except  the  liability  to  be  sued,  350. 

paying  a  check  on  a  forged  indorsement,  350  n. 

bonds  negotiable  by  statute,  74. 

by  custom  of  market,  74. 

statutory  procedure  to  determine  validity,  350  n. 

a  state  is  liable  as  an  indorser  of  negotiable  ra'ilroad  bonds,  350  n. 
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GBAGI^— Continued. 

checks  payable  at  a  future  day,  1056. 
promissory  notes,  1056. 
post  notes  In  Massachusetts,  1066-1058. 
interest  coupons  in  form  of  note,  1056. 
single  bills  in  Tennessee,  1056. 
nonnegotiable  notes  in  some  states,  177,  1066,  1067. 
particularly  so  if  made  negotiable  by  indorsement,  106T. 
notes  without  the  words  "or  order,"  "or  bearer,"  1057. 
notes  with  the  words  ^'without  defalcation,"  1067. 
note  payable  one  day  after  date,  1057. 
or  payable  on  or  before  a  given  day,  1057. 
or  payable  on  a  day  certain  named  in  it,  106T. 
payable  in  twelve  months,  1067. 
payable  in  installments,  1068w 
post  note  with  interest  until  due,  1067* 
notwithstanding  bank  custom,  1068. 
on  sight  bills,  1059. 
demand  notes.  1060. 
by  American  statutes,  1068-1065. 
by  foreign  statutes,  1066. 
what  instruments  are  not  entitled  to: 

promissory  notes  prior  to  St  Anne,  1056. 

so  now  in  some  of  the  United  States,  1056. 

duebills,  1056. 

nonnegotiable  notes  in  some  states,  177,  1056,  1057. 

sealed  notes,  70,  1066,  1062. 

note  payable  on  the  "first  day  of  May  next  fixed,"-  105T. 

bills  payable  at  a  fixed  time,  1068. 

draft  payable  on  a  day  certain,  1058. 

interest  due  from  what  day,  1068. 

sight  blUs,  1069. 

sight  drafts,  1059. 

bills  payable  certain  time  after  date,  1059. 

draft  specifying  no  time  of  payment,  1069. 

demand  notes,  117,  1060. 

notes  not  expressing  time  of  payment,  1060. 

checks  or  certificates  of  deposit,  16,  1060. 

indorsed  checks,  1060. 

postdated  checks,  80,  1060. 

bank  bills,  16. 

corporation  bonds,  1060. 

notes  waiving  grace,  1057. 

note  made  after  statute  passed  allowing,  1062. 

GUARANTY, 

defined,  849. 

distinguished  from  surety,  .849. 

indorser,  849. 
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GUARANTY— Continued. 

and  subject  to  equities,  8G1  n.,  8G2  u. 

not  rendered  negotiable  by  being  indorsed  on  a  negotiable  note,  176,  861. 
actions  by  and  against  guarantor,  8C2. 

may  be  either  on  the  instrument  or  on  a  separate  paper,  863. 
express  cfr  implied,  863. 
of  part  .of  amount,  734. 
by  one  signing  as  maker  or  surety,  863. 
acceptance  of  a  bill  by  one  who  is  not  drawee,  863. 
a  second  acceptance  by  one  not  named  as  drawee,  594. 
collateral,  should  be  expressed,  749. 
is  limited  In  its  effect  to  the  immediate  parties,  749. 
tilling  blanks,  868. 
*  foreign  statutes,  868. 
indorsing  name  on  back  of  bill  or  note,  704,  708,  864. 
by  stranger.  168,  838. 

transfer  and  guaranty  may  lioth  be  in  one  instrument,  849,  865. 
will  operate  as  a  transfer,  730,  865. 
Indorsement  after  maturity,  671,  866. 
guaranty  of  payment  is  an  original  promise,  866. 
payee's  indorsement  in  blank  on  Bonnegotiable  note,  65S-660,  866. 
indorsement  of  such  note  by  stranger,  866. 
payee's  indorsement  in  blank  on  a  sealed  note,  866. 

see  **Iudorsement." 
by  separate  instrument  867. 

parol  evidence  admissible  to  explain  the  contract,  868. 
and  tlie  consideration,  878. 
to  show  an  Indorser  to  be  a  guarantor.  781. 
and  whether  an  original  or  collateral  contract.  871,  873. 
statute  of  frauds,  when  not  applicable.  870-872. 
whether  original  or  collateral. determined  by  circumstances.  871, 
question  for  the  Jury,  871,  873. 
parol  evidence  is  admissible  in  determining  it,  871. 
contemi>oraneous.  Is  an  original  promise,  871. 
not  necessary  that  person  guarantied  should  be  name<l.  872. 
to  be  in  writing.  873. 

or  that  the  consideration  should  be  expressed,  872.  873. 
statute  of  frauds  applicable  to  collateral  contracts,  871,  874. 
note  may  be  void  and  collateral  pledge  valid,  873  n. 
consideration  must  be  expressed.  446,  875. 
when  sufficiently  expressed,  876,  877. 
contemporaneous  or  subsequent  445.  446. 
proof  of  consideration,  878. 

"value  received"  raises  a  presumption  of  consideration.  178,  876,  878. 
presumed  from  averments  in  pleadings,  878. 
Is  a  question  for  the  Jury,  878. 
may  be  proved  by  parol,  878. 

when  the  statute  applies  the  guaranty  must  be  In  writing,  879. 
presentment  for  payment  not,  in  general,  necessary,  880,  1072. 
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GUARANTY— Continued. 

unless  damaged  by  want  of  It,  880. 
demand  and  notice  unnecessary,  880,  886,  1208-1210. 
exact  punctuality  not  required,  1255. 
when  necessary,  881. 

wliat  is  a  reasonable  time  to  make  demand,  882. 
or  notice  of  protest,  883. 
notice  of  maimer's  default.  88*. 
is  not,  in  general,  necessary,  884-886. 

reasonable  notice  of  malier's  default  is  a  question  for  the  jury.  886. 
when  not  necessary,  88:i. 

when  insolvency  excuses  demand  and  notice,  13**t0. 
when  diligence  in  prosecuting  maimer  is  necessary,  887,  888. 
distinction  In  this  respect  between  a  guaranty  of  payment  and  of  collec- 
tion, 887. 
when  diligence  against  the  maimer  Is  not  necessary,  889. 
damaged  by  negligence,  800. 
what  is  due  diligence,  891. 
**by  due  process  of  law,"  802. 
what  Is  not  due  diligence,  893. 
discharge  by  fraud  will  discharge  guarantor,  894. 
extension  grantetl  by  holder  to  principal  debtor,  894. 
taking  part  payment  and  receiving  new  bill,  804,  895. 
collateral,  895. 

the  transfer  of  collateral,  805. 
surrender  of  collateral,  895. 
mere  change  of  contract,  895. 
opening  new  account.  895. 

composition  made  with  bankrupt  principal  with  guarantor's  consent,  895. 
release  and  waiver,  895. 

•♦GUARANTY  TO  PAY," 

equivalent  to  a  promise  to  pay,  87. 

<;t^vrdian, 

execution  by,  134. 

giving  a  note.  Is  personally  liable,  443. 

consideration  necessary.  469. 

if  made  to  one  as.  he  may  sue  upon  it  in  his  own  name,  444. 

even  after  the  expiration  of  his  office.  444. 

and  after  his  death  his  executor  may  sue  on  it.  444. 

security  in  lieu  of  it,  444. 

cannot  credit  upon  a  note  an  Individual  debt  of  his  own  to  the  maker,  444. 

although  then  solvent,  444. 

debts  of  his  ward  are  proper  set-off  against  note  to  guardian,  444. 

presentment  to,  1086. 

notice  of  dishonor  to,  1086. 

payment  to,  1086. 

GUARDIAN  OF  A., 

sufflcient  designation  of  the  payee,  152. 
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HEBREW  LETTERS, 

prohiblled,  In  HUDgaij,  In  a  note  or  bill,  86. 
'■HEraS  OF  A.," 

sufficient  designation  or  the  pnyee,  152. 
"HOLDEN." 

ImpIleB  a  promise  to  pay,  87,  8W. 

waiver  or  demand  and  notice,  1358. 
■■HOLDEN  WITHOUT  DEMAND  OH  NOTICE," 

Indorsement  on  a  note.  888. 
HOLDER, 

defined,  14. 

designated  bj  "bearer,"  14,  174. 

"order,"  14. 

action  by.  1660. 

prima  fade  party  in  Interest,  16G1. 

Bynonj'monB  wltb  bearer,  GSH. 
see  "Action." 


HOLIDAVS. 

legal,  determined  bj  law  of  place  of  payment.  1031. 

what  are,  1031. 

presentment  for  acceptance  on,  580,  5S5. 

paper  maturing  on,  103:;,  1033. 

American  statutes,  1032,  Appendix  L 

forelgD  holiday B  and  fairs,  lOSii. 

paper  maturing  on,  presentment,  bow  pleaded,  1033L 

when  should  be  made,  1033. 

tender  of  payment,  when  made,  1U33. 

how  affected  by  grace,  1033,  1061. 

effect  of  statute  making  new  holiday,  109ft. 

protest  Bbonid  not  be  made  on  legal.  1140. 

tmlesB  expressly  authorized  b;  statute.  1140. 

not  necessary  to  give  notice  of  dishonor  on,  1200. 

see  "Maturity";    "Notice  of  Dlstaonor";    "Presentment," 
HONOR, 

see  "Acceptance  Supra  Protest";  "Payment  Supra  FroteaL* 
HUSBAND  AM3  WIFE, 

see  "Married  Women." 
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I 

«<l  n 
*» 

when  equlTalent  to  "we"  promise,  87. 

IDIOT, 

see   "Luiuitics." 

"IP  IN  FUNDS," 
acceptance,  G23. 

ILLEGALITY, 

see  "Consideration";  "Defense.** 

IMBECILE, 

see  "Lunatics." 

IMPLICATION, 

of  payee's  name  by,  151. 

extending  time  for  maturity  of  a  note  by,  119. 

partnership  may  be  created  by,  395. 

authority  to  bind  a  firm,  after  dissolution  may  be  by,  427. 

acceptance  by,  599,  620.     . 

agreement  to  transfer  is  agreement  for  indorsement,  688. 

release  by,  1837. 

waiver  of  demand  and  notice  by,  1357,  1383,  1384,  1389-1391. 

application  of  payment  by,  1490. 

extension  by,  1570. 

authority  to  sue  In  indorser's  name,  1634. 

"IN  BEHALF  OF," 

execution,  indicates  act  of  principal,  139. 

"IN  CASE  OF  NEED," 
what,  4. 

LNDEMNITY, 

on  lost  blU,  1693-1G95. 

INDIANS, 

statutory  restrictions,  247. 

INDORSEMENT. 

general  principles: 

defined,  13,  701,  786. 

governed  by  what  local  law,  as  to  form,  36,  48. 

as  to  liability,  38,  39. 

payable  where,  26. 

made  at  time  of  date,  78  n.,  82. 

alteration  of  date,  82. 

govern.ed  by  law  then  In  force,  739. 

presumption  aa  to  foreign  law,  27. 

XAVL  and  indorsement  different  contracts,  48,  739. 

delivery  necessary,  216,  689,  805. 

irrevocable  after  delivery,  717. 
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INDORSEMENT— Continued. 

seal  does  not  affect  negotLibllity,  70. 

stamp  required   for  nonne^otiable  note,  658. 

consideration  ueccssar}-,  691. 

contemporaneous  or  subsequent,  445,  446. 

Its  adequacy,  452,  65)3. 

accommodation,  472,  6J)2,  747. 

revoked  by  indorser's  death,  474. 

consideration  presumed,  691. 

striking  out  of  indorsements,  715-717. 

alteration,  718,  1753,  1779. 

by  erasing  "without  recourse,"  722. 

striking  out  plaintiff's  own  indorsement.  1644,  1695. 

when  necessary: 

to  transfer  bill  to  "order  of  A.,"  151,  153. 

not  to  suit  by  A.,  151. 

to  order  of  maker.  153. 

not,  if  payable  to  bearer.  159. 

to  fictitious  payee,  ItKi. 

to  "A.,  or  bearer,"  175,  698. 

to  "self  and  A.."  iMVA. 

to  agent  as  payee,  and  suit  by  principal,  156,  447. 

to  order  of  drawer,  as  against  acceptor,  154. 

not  to  enable  agent  to  make  presentment,  1079. 

coui)ons,  159.  • 

when  necessary  to  holder  in  usual  course  of  business,  789,  969. 

omission  by  mistake  or  fraud,  787,  792. 

delivery  without  lndorsen\ent,  787,  788. 

of  certificate  of  stock,  794  n. 

action  without  Indorsement,  1653. 

under  indorsement,  1635. 

by  whom: 

by  payee  of  note  payable  to  bearer,  663. 

by  Joint  payees.  155,  663,  740. 

by  one  of  several  joint  payees,  2,  602. 

by  joint  owners.  eUiS. 

by  partners,  1,'»5. 

after  dissolution,  429,  433. 

by  agent,  6(U. 

by  officer  of  corporation,  988. 

and  prima  facie  by  corporation,  363. 

official  indorsement  as  notice,  1010.  * 

agent's  indorsement  as  notice.  1012. 

power  to  indorse  includes  waiver,  1361. 

ratification  by  principal.  664. 

revocation  by  principars  death,  665. 

by  married  woman.  288. 

by  survivor  of  husband  and  wife,  155. 

by  infant,  271. 
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INDORSEMENT— Continued. 

by  executor,  665. 

delivery  by  executor  after  indorsement  by  testator,  665. 

by  heirs  and  next  of  kin,  665. 

by  joint  maker,  739  n. 

forged  indorsement,  1468,  1409. 

not  a  transfer,  662. 
to  whom: 

reindorsement,  719. 

to  maker.  667. 

to  first  Indorser,  667. 

to  bearer,  enlarging  negotiability,  170. 

crossed  check,  1453. 
time  of: 

before  bill  is  drawn,  668. 

before  or  after  acceptance.  660. 

after  acceptance  refused,  660. 

after  maturity,  670,  673.  739. 

does  not  relate  back  to  date  of  note,  687. 

supplied  after  omission,  relates  back  to  transfer,  792. 

after  maturity  of  detached  coupon,  before  maturity  of  bond,  670. 
form.  702.  704. 

position,  13,  66,  701,  713. 

by  mistake,  on  face  of  note,  154. 

in  firm  name  with  fictitious  drawer,  409. 

general  or  special.  13,  700. 

conditional  or  absolute.  13.  723. 

express  guaranty  indorsed  is  an  indorsement,  865.. 

foreign  statutes,  712-714. 
reetrictive: 

to  A.,  "at  his  own  ris^k,"  176. 

restrictive,  724,  1009. 

effect  on  negotiability,  724.  • 

revocable  at  pleasure,  724. 

cannot  be  struck  out,  715. 

"to  A.  only,"  *.*for  use"  of  B.,  725. 

crossing  check,  725.  1453. 

"for  collection,"  726,  735. 

"for  deposit,"  726. 

"without  recourse,"  720,  755. 

similar  expressions,  721. 

Intended  for  which  Indorser,  720,  779. 
effect,  13,  729. 

equivalent  to  foreign  bill,  234. 

may  be  declared  on  as  such,  739. 

not  an  acceptance,  600,  618. 

following  an  express  assignment,  742. 

is  more  than  mere  assignment  or  transfer,  745,  1663L 

transfers  debt,  729. 
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INDORSEMENT— Continued, 
transfers  the  bill,  727. 
transfer  of  part,  734. 
with  attorney's  fees,  729. 
and  other  agreements  and  rights,  729,  732* 
carries  collateral  securities,  731. 
subject  to  defenses,  731,  1844. 
carries  vendor's  lien,  732. 

and  power  of  sale  in  collateral  mortgage,  730  n* 
collateral  reserved  from  transfer,  733. 
carries  guaranty,  860. 
though  in  separate  instrument.  861. 
carries  warrant  to  enter  judgment,  730  n. 
and  right  of  action  to  set  aside  fraudulent  conveyance,  730  n. 
indorsement  after  maturity  is  a  new  bill  or  demand  note,  671,  1098. 
transfers  indorser's  title,  673. 
is  not  a  waiver  of  demand  and  notice,  672. 
does  not  carry  right  of  action  on  the  original  consideration,  673b 
for  accommodation,  no  power  to  alter,  361. 
for  collection,  a  power  to  collect,  377. 
effect  on  bona  fides  of  subsequent  holders,  lOOSb 
effect  of  restrictive  indorsement,  727. 
'^without  recourse,"  effect  on  bona  fides,  722,  1008^ 
on  negotiability,  722. 
foreign  statutes,  728. 

of  nonnegotlable  note  as  guaranty  is  itself  nonnegotiable,  861. 
operates  as  a  transfer,  729  n. 
indorsee  may  sue,  738,  1633. 
by  American  statutes,  738. 

negotiability  not  affected  by  conditional  indorsement,  723. 
or  by  special  indorsement  655. 
or  indorsement  without  recouise,  722. 
bona  fides  not  affected  by  special  indorsement,  lOOft. 
liability: 

when  a  guaranty,  745. 

indorsement  of  note  to  bearer,  in  Illinois,  864.  . 

effect  of  including  guaranty,  745. 

warranty,  prior  signatures  genuine,  752^  1467,  1469. 

and  by  due  authority,  392. 

note  not  altered,  1779. 

and  valid,  756. 

capacity  of  prior  parties,  756. 

existence  of  debt,  756. 

solvency  of  malcer,  748. 

title  of  indorser,  755. 

warranty  by  indorsement  "without  recourse,"  720,  752,  755,  756L 

by  indorsement  for  collection,  752  n. 

by  delivery  without  indorsenient.  748,  749. 

by  indorsement  after  maturity,  671. 
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INUOBSEMENT-ConUnued. 

may  be  sirii-keti  out,  TIT. 

made  restrictive,  T24. 

by  sinmger.  how  filled,  840. 

Is  a  gunrfint;,  Sta. 

guarautj'  passes  with  trnnsfer  of  not^,  8G0. 

l>aye(!'B  oii  a  settled  note  \b  od  asslgiimeDt  and  not  a  ^nnrantf.  S6G. 

writing  1b  sufllcient  under  Ihe  statute  ot  frauds  with  express  autboiitj' 
to  write  guaranty,  879. 

foreigii  statutes,  Til. 
pleading: 

avermpnts  as  to,  TT3. 

as  to  Intermediate  Indorsements  struck  oat,  T18. 
see  "Pleading." 
evidence: 

proof  ne<?essary.  as  against  drawer,  662. 

and  in  general.  774. 

not  admitted  h.v  ncci'ptance.  ttfii. 

relation  Inter  Be  not  concluded  by  JudgmeDt  agninst  Beveral  Indorsets. 
T40n. 

Indorsement  of  payment  to  bar  statute  of  limitations,  162S. 

parol  evidence  to  explain,  778  et  seq..  7»*4. 

not  to  vary,  l»03. 

to  show  for  collection  and  not  for  transfer,  6«0. 

or  to  take  up  other  bill,  G90. 

see  "Evidence";  "Parol  Evidence";  "Presumption."* 
IrreKOlar  IndorHernent  by  stranger: 

signing  before  payee,  G6,  820  et  seq. 

as  maker.  820,  831-K{:i. 

intention  may  be  shown  by  parol,  K».  83a,  841,  HVL 

as  Indorser.  833. 

guarautor.  S33,  838. 

suretj-.  830. 

and  iB-suretles.  KSa  D. 

second  Indorser.  834.  83T. 

liability  to  payee.  838.  H44.  845. 

to  necommodalion  acceptor,  844. 

presumption  aB  to  date.  82. 

as  to  liability.  833  n. 

after  transfer.  830. 

after  maturity,  830. 

nonuegotlable  nolos.  830. 

statute  of  frauds  not  applicable,  ft43. 

after  delivery  requires  new  couBlderallon,  446. 

diUgeuce  against  maker  ne<eBsary.  846, 

effect  of  release  of  prior  parties,  846. 

notice  of  dishonor,  847,  831. 

sued  Jointly  wJtb  maker,  848. 
see  "Indorser." 
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INDORSER— Continued. 

liability  of,  on  nonnegotiable  paper,  G58,  650. 
entitled  to  notice  of  dishonor,  1204. 
when  note  made  "with  recourse,"  650. 
liability  of,  on  paper  transferred  after  maturity,  670,  671* 
accommodation,  092. 
may  be  shown  by  parol  evidence,  692. 
liable  successively,  740. 
valid  by  parol  evidence,  741. 

contract  to  pay  the  face  of  the  note,  742.  . 

with  damages,  742. 
Interest,  742. 
not  attornej'^'s  fees,  742. 

surety  liable  before  accommodation  indorser,  742. 
right  to  indemnity  from  maker,  743. 
his  liability  is  a  "debt,"  743. 
and  subject  to  attachment,  743. 
not  a  surety,  744. 

unless  he  sign  as  an  accommodation,  744. 
or  such  intention  be  shown,  744. 
"surety"  added  to  signature,  744. 
not  a  guarantor,  745. 

'discharged  by  payment  or  satisfaction,  772. 
failure  of  banker  to  appropriate  deposit,  701. 

•cannot,  at  common  law.  compel  the  holder  to  first  exhaust  collaterals,  771 
holder  surrendering  the  collateral  discharges  the,  771. 
Improper  sale  of  collaterals,  771. 
discharge  by  release  or  in  bankruptcy.  700,  770. 
by  renewal  without  his  indorsement,  1508. 
hy  extension,  767,  768,  1568. 
reserving  rights  against  maker,  767,  770. 
negligence  or  release  of  collateral,  771. 
part  payment  by  indorser,  1411. 
payment  by  indorser,  1429,  1430. 

may  bring  action  against  maker  after  payment  1430,  1431,  1.590.  1643. 
payment  by  indorser  after  Judgment,  1432. 
'  en  titled  to  indemnity,  743. 
inability  of  acceptor  to,  on  payment  by,  1433. 

>en titled  to  be  subrogated  to  collateral  held  for  payment  of  paper,  1434. 
payment  presumed  from  possession  of,  1476. 
payment  by,  to  bar  statute  of  limitations,  1629. 
action  by  Indorser,  1643,  1644. 
fn  name  of  indorser,  1334. 
plalntiflTs  Indorsement  canceled,  1644. 
damages  recoverable,  1729. 
against  indorser,  1662. 
when  brought,  1587-1590. 
is  liable  for  interest.  1705. 
liability  of  indorser  used  as  set-off,  1852, 
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INJUNCTION, 

against  transfer,  1687. 
in  violation  of  escrow,  229. 
suit,  1688,  1689. 

at  instance  of  an  indorser,  1821. 
see  **Equity." 

INLAND  BILLS, 
what,  3. 
defined,  232. 

originated  in  England,  time  of  Charles  II..  232. 
generally  drawn  in  single  parts,  284 
every  bill  is  prima  facie  an,  235. 

see  "Bills  of  Exchange";   **Foreigu  Bills.'* 

"INNOCENT  PURCHASER," 

usury  law  of  Minnesota,  980  n« 

INSANITY, 

see  "Lunatics." 

INSOLVENCY, 

discharge  in,  770,  1833. 

effect  of  foreign  discharge,  57,  1833. 

of  drawer  no  excuse  for  want  of  due  demand  or  notice  qf  dishonor,  1329- 

1332. 
application  of  collateral  security  to  payment  of  insolvent's  debts,  1507. 
assignment  by  husband  carries  wife's  note,  322. 
see  "Bankruptcy." 

INSTALLMENTS, 

acceptance  may  be  payable  in,  626. 

maturity  of  note  payable  in,  1047. 

when  overdue,  the  note  is  overdue,  1047. 

actions  upon  paper  payable  in,  1047,  1589. 

statute  of  limitations  runs  from  when,  1047,  1619. 

of  interest  not  entitled  fo  grace,  1058. 

presentment  on  maturity  of  installment  necessary  to  hold  indorser,  1067. 

1091. 
must  be  averred  and  proved,  1071. 

notice  of  dishonor  on  nonpayment  of  each  installment,  1198. 
interest  on  each  installment  becomes  due  with  it,  1705,  1706,  1708. 

INTEREST, 

rate  of  place  of  payment  may  be  chosen,  43. 

unexpressed  determined  by  lex  loci  contractus,  41,  1707. 

determined  by  place  of  delivery,  41. 

lex  loci  solutionis,  46. 

lex  loci  rei  elt»,  47. 

drawer's  liability  for,  determined  by  lex  loci  contractus,  38w 

acceptor's  liability  for,  determined  by  lex  loci  contractus,  41» 

presumption  as  to  foreign  law,  41,  27. 

after  maturity,  at  rate  fixed  by  lex  fori,  41,  56, 1712. 
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INTEREST— Continued. 

after  an  injunction  granted,  1711. 
formerly  on  beginning  of  suit,  1711. 
but  now  reckoned  down  to  final  Judgment,  1711. 
after  maturity,  1712. 

at  legal  rate,  unless  otherwise  stipulated,  1712. 
at  same  rate  as  stipulated  before  due,  1712. 
statutory  rate  after  maturity,  1712,  1713. 
higher  rate  reserved  after  maturity,  1713,  104. 
by  parol  evidence  no  interest  after  maturity.  1713. 
note  payable  in  six  months  "without  interest,'*  1713. 
is  not  a  penalty,  but  stipulated  damages,  1713. 
is  not  usurious,  1713. 
does  not  affect  negotiability,  1713. 

higher  rate  waived  by  receiving  interest  at  original  rate,  1713. 
relin<]uished  by  applying  payment  to  extinction  of  principal,  1497. 
see  "Exchange";   "Usury." 

INTEREST  COUPONS, 

payable  to  bearer,  though  detached,  are  negotiable,  91. 
detached  and  no  payee  expressed,  not  negotiable,  150. 
draw  interest,  1706. 

INTERPLEADER, 

when  equity  will  entertain  a  bill  of,  1085. 

I NTERPRETATION, 

governed  by  the  lex  loci  solutionis,  31. 

"I  O  U." 

is  a  sufficient  promissory  note,  90. 

sufficient  designation  of  the  payee,  152. 

parol  evidence  admissible  to  show  person  intended,  152, 

not  the  subject  of  a  gift  causa  mortis,  810. 

•*I  PROMISE," 

corporation  principal  Intended,  142. 

J 

JOINT  AND  SEVERAL  PROMISE, 
comprises  several  notes,  149.  . 
as  to  the  remedy,  149. 
is  Joint  "or"  several,  149. 
"we  or  either  of  us  promise,"  143. 
alteration  as  to  one  discharges  all,  149  n. 
one  valid  and  other  invalid,  149. 
alteration  by  adding  signature,  149. 

JOINTLY  AND  SEVERALLY, 

indicating  liability  of  corporation  or  agent,  143. 
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L 

liACHES, 

In  presentlug  to  an  administrator  may  bar  set-off,  1851. 
In  setting  up  failure  of  eonsideration,  544. 

excuses  for,  in  making  demand  and  giving  notice  of  dishonor,  see  **Pre- 
sentment  for  Payment." 
see  "Negligence";   "Notice  of  Dishonor." 

I  AW  AND  FACT. 

questions  of  fact  for  a  jury: 

dissent  of  partner  to  contract  of  firm,  400. 

whether  an  instrument  was  given  for  a  firm  debt,  410. 

agency  of  wife  for  husband,  318. 

reduction  to  possession  by  husband  of  wife's  choses  in  action,  326. 

whether  wife  signs  note  as  surety  for  her  husband,  291. 

agent's  authority,  302,  363. 

as  indorser,  774. 

reasonable  time  for  filling  a  blanl:  bill,  183. 

what  constitutes  performance  of  a  condition,  95,  229. 

delivery  of  note  or  bill,  225. 

Intention  to  make  memorandum  part  of  a  note,  123* 

circumstances  of  making.  190. 

diligence  against  maker.  763. 

character  of  holder,  980,  992. 

due  caution,  996,  997. 

good  faith,  1000,  1025,  1683. 

whether  a  guaranty  has  been  accepted,  853. 

notice  of  acceptance  of  guaranty  within  a  reasonable  time,  854. 

date  of  guaranty,  868. 

whetlier  guaranty  forms  part  of  the  original  contract,  871,  873. 

consideration  for  a  guaranty,  878. 

reasonable  demand,  882. 

notice  of  maker's  default,  887. 

negligence  that  will  discharge  guarantor,  888w 

due  diligence.  891. 

relation  which  parties  have  agreed  to  assume  towards  one  another, 

899. 
consent  by  a  surety  to  an  extension,  968. 
ratification  of  co-maker's  promise,  446. 
fraud,  448,  1814. 
want  of  consideration,  451. 
"reasonable  time  for  forl>earance,"  491. 
alteration  of  contract,  543. 
whether  note  was  given  as  security  or  for  a  premium  of  Insurance, 

565  n. 
for  a  wager,  506  n. 
discount  or  usury,  526  n. 

due  diligence  In  ascertaining  residence  of  drawee,  581, 
completeness  of  an  acceptance,  606. 
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etention  as  an  acceptance,  620  n. 

whether  condition  of  acceptance  has  been  performed,  625, 

aneellation  of  acceptance,  638. 

s^aiver  of  an  acceptance,  640. 

legotiability  by  custom,  when  lex  mercatoria  uncertain,  655. 

ludated  indorsement,  686  n. 

•lank  indorsement  whether  sale  or  loan,  691. 

easouable  time  for  maturity  of  demand,  1041. 

or  note  to  be  in  circulation,  1044. 

Q  presentment  for  payment,  574,  585,  1008. 

ircumstances  under  which  a  check  was  taken,  1045. 

liliKence  in  sending  notice  of  dishonor,  1061. 

ntention  of  indorser,  1206. 

vhether  an  indorser  has  been  misled  by  a  notice  of  dishonor,  1219, 

1224  n. 
>r  misdescription  in  notice,  1221. 
uithority  of  agent  to  receive  notice  of  dishonor,  1247. 
vnsonable  time  in  giving  notice  of  dishonor,  1251. 
iscertaining  residence  of  drawer,  1252. 
ii'hether  notice  of  dishonor  was  left  at  office  or  place  of  business, 

1276,  1123  n. 
lue  diligence  in  ascertaining  residence  of  indorser,  1281,  1286,  1288. 
i^'hether  holder  knew  of  removal  of  Indorser's  residence,  1282,  1290. 
'easonablencss  of  notice  of  dishonor,  1286  n. 
service  of  notice  of  dishonor,  1297. 
•eceipt  of  notice  of  dishonor,  1272,  1301. 
svhether  address  was  placed  on  paper  by  indorser  or  by  his  authority, 

1303  n. 
evidence  that  notice  of  dishonor  was  sent,  1312. 
sufficiency  and  credibility  are,  1314. 
iromlse  to  pay  as  evidence  of  notice  given,  1316,  1317. 
mbs^equent  conduct  of  indorser,  1318. 
mfflclency  of  excuse  for  demand  or  notice,  1322. 
itligence  in  making  inquiry  for  maker  or  acceptor,  1334. 
vasonable  expectation  that  bill  will  be  paid,  1350. 
ntention  to  waive  demand  and  notice,  1368,  1383. 
vaiver  of  demand  and  notice,  1368. 
iromise  after  Inches  as  evidence  of  waiver,  1371. 
cnowledge  of  facts  on  which  liability  depends,  1378. 
inch  knowledge  may  be  Inferred  from  circumstances,  1378. 
vhat  is  sufficient  evidence  of  waiver,  1390,  1391. 
)ayment,  1392,  1473  n.,  1478,  1482,  1624. 
ipplicabillty  of  funds  for  payment,  1393. 
easouable  time  in  returning  a  counterfeit  bank  note,  1403  n. 
myment  or  purchase,  1423.  1426,  1429,  1438,  1439. 
)a.vment  by  maker  or  indorser,  1425. 

vhether  maker  had  notice  of  transfer  before  payment,  1463. 
ippropriation  of  payments,  1490. 
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LAW  AND  FACT-Continued. 

renewal  or  payment  of  a  note,  1511  n.,  1516. 
whether  bill  taken  In  satisfaction  of  debt,  1516. 
effect  of  a  receipt  is  a  question  of  intention,  1519. 
intention  in  receiving  acceptance  of  partner,  1538. 
note  of  third  person  received  in  payment,  1535,  1543,  1551. 
acceptance  of  third  person  as  payment,  1553. 
check  received  as  payment,  1555. 
whether  note  intended  to  discharge  lien,  1577. 
maturity,  note  payable  "when  able,"  1604. 
identity  of  instrument  referred  to  in  an  ambiguous  letter,  1613. 
indorsee's  authority  to  use  indorser's  name  in  a  suit,  1634  n. 
excuse  for  nonproduction  of  original  bill  or  note,  1702. 
interest,  when  the  contract  does  not  call  for  it,  1704  n. 
materiality  of  an  alteration,  1743  n. 
whether  the  alteration  is  fraudulent,  1763. 
whether  an  alteration  was  to  correct  a  mistake,  1765. 
consent  to  an  alteration,  1767. 
negligence  in  leaving  blanks,  1770. 
negligence  and  estoppel,  1782. 
alteration,  when  and  by  whom  made,  1784. 
with  what  Intention  and  under  what  circumstances.  1784* 
whether  mark  on  note  is  a  blank  or  an  erasure,  1784. 
extension.  1819. 
intention  to  release,  1837,  1848. 
good  faith  of  a  release,  1845  n. 
negligence,  1873. 

liability  assumed  by  indorser,  1003  n. 
questions  of  law  for  the  court: 

defect   on    face   of    paper,    as   notice,    1006. 

laches  by  pledgee  of  collateral  security,  804. 

reasonable  time  for  presenting  a  bill,  574.  585. 

whether  an  acceptance  is  conditional.  622. 

interpretation  of  waiver  of  an  acceptance,  if  in  writing,  640. 

negotiability  of  bill,  655. 

diligence  in  presenting  a  check,  1045. 

reasonable  time  for  maturity  of  note  payable  at  indefinite  time,  1049. 

in  presenting  a  bill  or  note  for  payment  1008. 

diligence  in  inquiring  as  to  residence  of  acceptor  or  maker.  1128,  1178. 

"reasonable  diligence,"  "diligent  inquiry"  or  "reasonable  information," 

1185  n. 
Buflflciency  of  the  notice  of  dishonor,  1218. 
reasonable  time  in  giving  notice  of  dishonor,  1251. 
due  diligence  in  ascertaining  indorser*s  residence,  1286, 
reasonableness  of  notice  of  dishonor.  1286  n. 
reasonable  expectation  that  bill  be  paid,  1350. 
what  acts  amount  to  waiver  of  demand  and  notice,  1383  n. 
the  construction  of  an  ambiguous  writing,  1613. 
diligence,  1662. 
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I,OST  NOTE  OR  BILL, 

not  presumed  to  be  negotiable,  173,  1703. 
presumed  to  liave  been  payable  on  demand,  119,  1703. 
and  duly  stamped,  1703. 
notice  of  loss,  1091. 
action  on,  1692. 

on  new  promise  to  pay  after  loss,  1692. 
for  a  new  consideration,  1692. 
indemnity   required.   1693. 
tender  of  indemnity,  1694. 
action  in  equity,   1696. 
action  at  law,  1697. 
law  and  equity  blended  on,  1699. 
no  recovery  as  lost,  if  in  adverse  possession,  1692. 
how  pleaded,  1700. 
evidence  of  loss,  1701. 
affidavit  of,  1701. 

when  a  question  for  the  court,  1702. 
Jury,  1702. 

evidence  of  contents,  1703. 
evidence  may  be  proved  by  parol,  1703. 
e8j)ecially  if  destroyed  or  lost  by  defendant,  1703. 
*no  defense  in  hands  of  bona  llde  holder,  1894. 

not  sufficient  excuse  for  laches  in  demand  or  notice  of  dishonor,  1333. 
payment  of,  1416. 

funds  provided  and  lost  to  pay  note  or  bill,  1442,  1443. 
lost  notes  or  bills  as  payment,  1525. 
trover  for,  1682. 
trover  not  against  bona  fide  holder  of  stolen  or,  1683. 

LOTTERY  TUCKET, 

as  a  consideration,  450,  513. 

LOVE  AND  AFFEOriON, 
consideration  of,  453. 
transfer  of  note  or  bill  for,  785. 
see   "Consideration." 

LUNAR  MONTHS, 

time,  when  not  governed  by  law  merchant.  Is  reckoned  by,  1029  n. 

LUNATICS, 

contracts  of,  are  voidable,  256. 

may  be  avoided  by  personal  representative,  250. 

subsequent  grantee,  256. 

not  by  other  party,  25i5. 

may  be  ratified,  256. 

voidable  after  inquisition,  256. 

distinction  between  executed  and  executory  contracts,  256. 

liable  for  value  of  necessaries,  250.  ^ 

note  for  necessaries,  256. 
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MAIvER— Continued. 

parol  evidence  to  vary  his  liability,  1901. 
may  show  he  was  a  surety  for  co-maker,  1902. 

MAKER'S  NAME, 

manner  of  execution,  129-149. 

must  be  certain.  148. 

cannot  be  in  the  alternative,  148. 

fictitious,  effect  of,  148. 

so  indorsed,  acceptor  liable,  148. 

Joint  and  several  note,  149. 

see  "Agent";    "Corporations";    "Executor";   "Partner." 

MANDAMUS, 

when  will  lie,  1405. 

MARGINAL  FIGURP:S, 

expressing  amount,  105. 

different  from  words  expressing  amount,  latter  control,  103. 

no  part  of  the  instrument,  105. 

foreign  statutes,  105. 

limiting  amount  to  be  filled,  187,  105. 

blank  amount,  187,  105. 

tearing  off  and  filling  larger  amount  equivalent  to  alteration,  187. 

MARITIME  LIENS, 
see  "Liens." 

MARK, 

is  a  sufficient  signing,  64. 
American  and  foreign  statutes.  64. 
sufficient  indorsement,  702. 

MARKS, 

peculiar,  on  paper  as  notice  of  its  character,  1011. 

MARRIAGE, 

note  extinguished  by,  317,  1832. 

MARRIED  WOMEN, 
note  by,  458,  489. 
for  husband*s  debt,  466. 
capacity  at  common  law,  279,  282. 
by  foreign  law,  281. 
what  law  determines,  281. 
capacity  determined  by  lex  loci  contractus.  35. 
bill  or  note  at  common  law  invalid,  282,  284. 
under  recent  statutes,  283. 

joint  note  with  husband  equivalent  to  note  of  husband,  284, 
promise  as  widow,  284. 

joint  note  without  evidence  for  separate  benefit,  284. 
not  estopped  by  false  representations,  272,  282. 
effect  of  recitals,  282  n. 
acceptance  by,  471. 
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MARRIED  WOMEN— Continued, 
reduction  to  possession,  319,  326. 
may  transfer  by  indorsement  without  liability,  288. 
agent  for  husband,  Implied  authority,  318. 
agency  of  husband  and  wife  for  each  other,  279,  318  n. 
authority  question  for  the  Jury,  318. 

general  power  of  attorney  does  not  include  accommodation  paper,  318. 
power  to  indorse  note  for  son  does  not  Include  execution  of  joint  note,  354. 
bill  or  note  between  husband  and  wife,  314-317. 
causa  mortis,  805. 
suit  by  indorsee,  316. 
question  for  the  jurj',  326. 
promise  after  death  of  husband,  293,  1584. 
after  divorce,  293. 
separate  estate  in  equity,  300,  301. 
not  chargeable  as  surety,  280,  313. 
equivalent  to  a  feme  sole,  3(X). 

note  or  indorsement  to  wife  prima  facie  separate  estate,  300,  323. 
though  for  loan  by  husband,  300. 
contracts  as  to  separate  estate,  280. 
American  statutes,  279,  280. 
foreign  statutes,  281. 

note  payable  "out  of  my  separate  estate,"  292, 
liability  restricted  by  statute,  302, 
what  benefit  sufficient,  302. 
express  charge,  302,  lliKi,  313. 
does  not  affect  negotiability,  303. 

indorsement  with  express  charge  is  not  a  mortgage,  303. 
express  charge  necessary  for  note,  303. 
intention  must  appear,  284,  303. 
may  be  in  instrument  attached,  303. 
in  collateral  mortgage,  3as. 
implied  charge  of  separate  estate,  304-310. 
signature  by  husband  as  "acting  trustee."  304. 
Intention  inferred  from  direct  benefit,  2J^,  ;i()4. 
agreement  to  pay  out  of  separate  estate,  304. 
charge  implied  from  living  separate,  305. 
from  giving  note  or  bill,  .'i06. 
Joint  note  for  debt  of  husband,  306. 
restricted  to  cases  of  benefit,  307. 
bound  by  contract  for  separate  benefit,  307. 
express  charge  or  separate  benefit  must  be  proved,  307.  309. 
without  benefit  no  intention  to  charge.  308. 
separate  estate  liable  In  equity  for  separate  benefit,  309. 
charge  presumed  from  benefit  in  joint  note,  310. 
separate  property  purchased.  311. 
credit  to  separate  estate  for  farm  supplies,  308. 
separate  benefit  not  presumed  from  separate  estate,  280  n. 
must  appear,  312. 


2962  GENERAL  INDEX. 

[Reference  Is  to  sectlOBS.  Vol.  1,  §§  1-567;  vol.  2.  §§  568-1391;  yd.  I,  i§  1392-1904.] 

MATURITY— CoDtinued. 

reckoned  from  delivery,  1037. 

action  may  be  brought  when,  1037. 

of  paper  payable  "with  interest  from  date,"  1038. 

**wlth  use,"  1038. 

"on  call,"  1038,  1049. 

on  demand,  "but  not  to  draw  interest  during  my  life,"  1038. 

of  demand  notes,  117,  1029.  1039-1(M4. 

of  checks,  1006,  1045,  1090. 

of  overdue  paper  reissued,  1046. 

by  installments  when  .paper  is  payable  in,  114  n.,  1047. 

of  Interest,  118,  119,  1048. 

payable  "finnually,"  1049. 

payable  at  an  indefinite  time  is  due  in  a  reasonable  time,  1049. 

reasonable  time  in  such  cases  Is  a  question  of  law,  1049. 

condition  must  happen  before  note  can  mature.  1050. 

several  notes  secured  by  one  mortgage  maturing  on  default  in  any,  1050a 

foreign  statutes  as  to  maturity,  1051. 

of  sight  bills,  iai3. 

foreign  fa  ire  and  holidays,  1052. 

how  affected  by  "grace,"  1054  et  seq. 

presentment  for  payment  after  maturity,  1087. 

before  maturity,  1090. 

indorsement  after,  is  in  effect  a  demand  note,  672,  1046,  1098. 

accelerated  by  statute  making  new  holiday,  1090. 

by  warrant  to  enter  judgment  forthwith.  1050a. 

by  option  on  default  of  interest,  etc.,  1050a. 

extended  by  option,  1050a. 

on  call  at  option  of  maker  (United  States  Iwnds),  1034. 

mistake  as  stated  in  notice  of  dishonor,  1225. 

notice  of  dishonor  may  be  given  on  day  of,  1258. 

must  be  given  on  day  after,  1259,  1260. 

statute  of  limitations  reckoned  from,  1040,  1604,  1605. 

interest  from,  1709. 

interest  after  maturity,  1712. 

higher  rate  of  interest  reserved  after  maturity,  1713. 

reckoned  from  protest  for  nonacceptance,  608, 

acceptance  may  be  after,  596. 

payment  before,  680. 

at,  082. 

no  set-off  until  after.  1857. 

defenses  against  purchaser  after,  1879,  1880. 

set-off  against  purchaser  after,  1881. 

parol  evidence  not  admissible  to  extend,  119,  120,  1898. 

nor  collateral  memoranda,  190. 

see  "Extension";  "Grace";   "Holiday";  "Time  of  Paymenf* 

"MAY." 

equivalent  to  "shall,"  342. 
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HEBOER— OoutlDued. 

aflectB  [lartles  to  it,  1828. 
and  prior  p&rtles.  1829. 
related  parties,  1828. 
foreign  Judgment,  3828. 


service  of  notice  of  dishonor  bj,  1270,  1308. 

bolder'B  damage  may  Include  tlie  expenses  of  a  special,  171S. 
SaSNOMEE, 

payee  Intended  may  sue.  101. 

parol  evidence  admlaslble  to  esplain,  1G5. 

person  not  intended  cannot  transfer,  160,  10& 

immaterUI  If  Identity  Is  certain,  171. 
MISREPRESENTATION. 

renders  a  note  void,  1800. 
aee  "Frand." 
MISSPEL-LLNU. 

1q  the  Indorsement  of  the  payee's  name  Immaterial,  106. 
MISTAKE,    ' 

In  amount  may  be  corrected,  106. 

an  omission  of  the  words  "or  order"  may  be  corrected,  177. 

a  fresb  stamp  not  necessary  In  EuRland,  177. 

as  to  date,  affects  bona  fldes  of  purchaser,  1034. 

corrected  by  parol  evidence,  IWO. 

Immaterial  If  there  is  no  doubt  in  amount  payable.  1(H. 

cured  or  aided  by  marginal  figures,  IDS. 

omission  of  seal  may  be  shown  by  parol  eTidence,  78. 

note  by,  458. 

Indorsement  omitted  by.  792. 

may  afterwards  be  siytplied  by  suit  In  equity,  793. 

purchaser  has  no  authority  himself  to  supply  mlsslQK  Indonemoit,  7 

payment  Indorsed  on  poper  by,  1478. 

payments  made  by,  may  be  recoyered,  14S3,  1484, 1742. 

not  for  mistake  of  law.  1484. 

demand  necessary,  1483. 

condition  omitted.  1S02. 

alteration  by.  1705. 

court  of  equity  may  grant  relief  on  the  ground  of,  1830, 
MONEY, 

as  a  gift  causa  mortis,  Includes  a  note.  809. 

payment  In,  1398. 

agents  can  receive  payment  only  In,  1454. 

bills  must  be  payable  In,  96-102. 
MUNHCIPAL  BONDS, 

see  "Bonds";  "Municipal  Corporations." 
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MUNICIPAL  COHPOKATIONS, 

bave  many  of  tbe  powen  ot  private  corporatloas,  330. 

bave  povers  loDldental  and  necessary  to  their  existence,  SSO. 

wbat  are  corporate  purposes,  33tt. 

may  bind  tbemselvea  by  simple  contracts,  336. 

may  give  a  negotiable  note  under  seal;  33tt. 

note  to  officer  Is  to  tbe  corporation,  IDT. 

may  sue  In  tbe  name  of  bis  successor,  157. 

cannot  give  bill  or  note  witbout  express  statutory  antborlty,  338,  340. 

or  clearly  Implied  In  exercise  of  eil>resB  powers,  338,  'HO. 

cannot  Issue  bonds  witbout  eipreEs  authority,  338. 

what  Is  express  authority,  338. 

Implied  authority  to  Issue  bonds,  339. 

unantborlzed  bonds  void  In  bands  of  bona  flde  holder,  343. 

cannot  Isaae  bonds  to  aid  in  construction  of  railroad,  330. 

power  to  contract  debt  Implies  poorer  to  make  commercial  paper  for  It,  339. 

distinction  In  power  to  Issue  negotiable  and  nonneKOtiable  instruments,  341). 

statutory  requirements  must  be  strictly  followed,  341,  342. 

If  authorized  to  Issue  a  note,  a  bond  Is  unauthorized,  341. 

void,  when  statute  falls  under  constitutional  prohibition,  312. 

legislature  may  ratify  contract  whicb  IB  irregular  or  ultra  Tires,  347. 

but  not  bonds  void  for  exceeding  constitutional  limit  of  amount  of  debt  In 
authorizing  act,  347. 

or  for  want  of  required  consent  of  taxpayers.  31T. 

proofs  as  to  obtaining  consent  of  taxpayers  presumed  sufficient,  347. 

and  If  made  according  to  the  requirements  of  tbe  statute.  It  will  be  con- 
clusive in  favor  of  a  bona  Bde  holder,  347. 

presumption  as  to  validity,  339. 

effect  of  Judgment  as  to  validity  of  coupons,  345. 

defense  of  unlawful  Issue.  343,  38D. 

Irregular  execution,  344. 

diversion  of  proceeds.  343. 

estoppel  by  recitals,  345  et  seq. 

corporate  acts,  348. 

ratification  by  later  statute,  347. 
see  "Estoppel." 

recovery  of  money  paid  for  Invalid  bonds,  342.  339  n. 

municipal  officers,  372. 

see  "Agent";   "Esloppel." 

MUNICIPAL  WARRANTS, 

when  negotiable,  91,  337,  380. 

autborlty  of  tbe  ottloer  giving,  la  always  open  to  examination.  33T. 

If  Issued  ultra  vires,  cannot  recover,  337. 

cannot  be  recovered  In  replevin  from  a  bona  flde  holder,  337. 

bona  flde  holder  liable  to  defense  of  Issue  witbout  autborlty,  S80. 
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N 

NAME, 

must  appear  In  Instrument  or  signature,  129. 

cannot  be  in  the  altematiye,  as  "J.  C,  or  else  H.  B.,"  129. 

assumed  name  sufficient,  129. 

initials  sufficient,  129. 

partners  should  sign  firm  name,  130. 

partnership  name  same  as  individual  name,  ISO. 

prima  facie  individual  act,  130,  130e. 

principal  should  appear,  131. 

public  officers,  exceptions  to  rule,  132. 

execution  by  executors,  administrators,  etc.,  134. 

signing  by  "surety,"  134. 

see  "Administrators";   "Agents";   "Corporations";   "Drawee's  Xame"; 
"Executors";   "Maker's  Name";   "Partners";   "Payee's  Name." 
action  in  what  name,  1634,  1655. 
suit  by  assignee  in  his  own  name,  1639. 
executor  in  his  own  name,  1642. 

when  holder  may  bring  suit  in  his  own  name,  1653,  1654. 
action  by  agent  in  his  own  name,  1657,  1658. 
trustee  in  his  own  name,  1659. 

NATIONAL  BANK, 

see  "Corporations";   "Usury." 

NE  EXEAT, 

when  court  of  equity  will  grant,  1685. 

NEGLIGENCE, 

causing  damage  to  guarantor  will  effect  his  discharge,  888,  890. 
is  a  question  for  the  jury,  888. 

in  proceeding  against  principal  discharges  surety,  928,  929. 
as  to  collaterals  discharges  surety,  930,  952. 
is  not  equivalent  to  mala  fides,  751. 
in  omitting  indorsement,  792. 
by  pledgee  of  collateral  security,  804. 
as  affecting  a  bona  fide  holder,  996  et  seq. 
in  presentment  for  payment,  804,  1091,  1097. 
making  presentment  on  the  fourth  day  of  grace,  1055. 
in  presenting  check  for  payment,  1073. 
banks  not  liable  for  notary's  negligence,  1078. 

presentment  in  accordance  with  known  custom  of  local  banks,  1088. 
collecting  bank  liable  for,  1103,  1105  n. 
laches  in  foreign  protest,  1160. 

collecting  agents  liable  for  not  giving  notice  of  dishonor,  1198,  1460. 
in  giving  notice  of  dishonor,  1199,  1224,  1250. 
notary,  when  not  liable,  1240. 
in  ascertaining  residence  of  party  notified,  1252. 

postmaster  not  liable  for  causing  notice  of  dishonor  to  be  delivered  too  late, 
1269. 
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NEGOTIABILITY— Continued, 
receiver's  certificate,  90. 
coupons,  91,  150,  336,  653. 
parish  warrants  in  Louisiana,  91 IL 
county  warrants  in  Illinois,  91  n. 
bank  deposit  book  not,  89. 
stock  certillcate  not,  80. 

9 

municipal  warrants,  91,  337. 
if  made  expressly,  in  form  will  be,  .337. 
government  voucher  not,  91  n. 
if  conditional  not,  92. 
American  statutes,  92. 

effect  of  subsequent  performance  of  the  condition  on,  95. 
in  money  only,  96-102. 

not  if  payment  is  out  of  a  particular  fund,  107. 
unless  fund  is  for  reimbursement  only,  108. 
not  if  time  of  payment  is  uncertain,  110. 
conditional.  111,  112,  et  seq. 
not  unless  payable  at  a  bank,  128. 
payee's  name  in  the  alternative  or  conditional,  155. 
note  to  "A.  B.,  trustee,"  158,  174. 

negotiable  at  certain  bank,  authority  to  pay  clear  of  set-off,  177. 
.   does  not  affect  negotiability,  177. 
**value  received"  unnecessary.  180. 
destroyed  by  memorandum  of  ''foreign  bills,"  195. 
not  affected  by  express  charge  on  separate  estate  of  wife,  303. 
what  instruments  are,  174-176.  652. 
bill  payable  "to  A.,  or  order,"  662. 
payable  to  bearer,  653. 
holder,  174,  653. 
"A.,  or  bearer,"  175,  654. 

note  payable  "to  the  bearer,  A.,"  160.  175,  653. 
does  not  lose  its  character  by  a  special  indorsement,  655. 
may  become  nonnegotiable,  655,  656  n. 
how  affected  by  a  conditional  indorsement,  723. 
a  restrictive  indorsement,  724. 
an  indorsement  "without  recourse,"  722. 
"for  collection,"  726. 
paper  is  subject  to  attachment,  729. 

instruments  may  be  the  subject  of  gifts  causa  mortis,  SOOi 
affects  jurisdiction  of  federal  courts,  92. 
see  "Nonnegotiable  Instruments." 

NEGOTIABLE  WORDS, 

unnecessary  in  bill  to  king  or  government,  174. 
what  necessary,  173. 
"order,"  "bearer,"  when  necessary,  174. 
equivalent  words,  174,  653,  654. 
''or  his  order"  added  is  an  alteration,  182  n.»  1750* 
acceptor  may  strike  out,  174  n. 
see  "Negotiability." 
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NOTARY  PIIBLIC-Contlnued. 

notarial  record  of  protest  as  evidence,  1172,  1176* 

certificate  of  protest  is  not  evidence  of  acts  of,  performed  by  liim  in  an- 
other state  than  his  own,  1173. 

official  seal  unnecessary  to  notice  of  dishonor,  1219. 

may  give  notice  of  dishonor.  1237. 

though  not  part  of  his  official  duty,  1237. 

when  not  liable  for  negligence  in  giving  notice  of  dishonor,  1240. 

In  Kentucky,  competent  witness  to  prove  that  he  did  not  know  the  in- 
dorser*s  address,  1285. 

notarial  certificate  and  record  as  evidence,  1310,  1311. 

fees  recoverable  as  part  of  plaintiff's  damages,  1710. 

may  be  recovered  against  the  indorser,  1716. 
see  "Agent";   "Evidence." 

NOTICE, 

of  limit  of  agent's  authority,  388. 

that  bill  was  accepted  for  debt  of  old  firm,  397. 

construction  of  limited  partnership,  40G. 

firm  note  given  for  individual  debt  of  partner,  407-413. 

onus  is  on  the  firm  to  prove,  413,  421. 

may  be  shown  under  general  issue,  421,  423. 

what  is  not,  of  the  accommodation  character  of  a  note,  418,  419. 

of  dissolution  of  partnership,  436. 

implied  by  note  signed  "in  liquidation,"  437. 

of  amount  left  blank  defeats  recovery  when  authority  exceeded,  1S7. 

"trustee"  equivalent  to,  158. 

absence  of  indorsement  by  payee  is,  of  equities,  789. 

by  surety  to  sue  should  be  given  to  pledgee,  796. 

notice  of  sale  by  pledgee  should  be  given  to  pledgor,  802. 

of  transfer,  when  required,  820,  824. 

what  is  not  sufficient,  1463. 

Vermont  law,  821. 

sufficient  if  given  to  one  of  several  joint  and  several  makers,  821. 

or  to  an  accommodation  indorser,  821. 

to  surety  not  necessary.  821. 

should  be  given  by  indorsee,  821. 

or  his  collecting  agent,  821. 

Inures  to  the  benefit  of  a  subsequent  indorsee,  821. 

knowledge  is  equivalent  to  notice,  821. 

notice  of  acceptance  of  a  guaranty,  853,  855. 

reasonable  notice  of  maker's  default  is  a  question  for  the  jury,  887. 

"surety"  added  to  signature  is  notice  of  its  character,  896. 

by  surety  to  holder  to  proceed  against  principal,  932,  933  et  seq. 

ai^  affecting  bona  fide  holder,  1002  et  seq. 

see  "Bona  Fide  Holder." 
judicial,  that  third  day  of  grace  is  a  Sunday,  1090. 
courts  take  judicial,  of  linking  hours,  1093. 
to  maker  to  call  at  bank  and  pay  note,  1135. 


2972  GENERAL  INDEX. 

[Reference  IB  to  sectiODB.  Vol.  1.  8S  1-&67;  vol.  2.  §S  5«8-1391;  vol.  3.  SS  1392-1S04.1 

NOTICE  OF  DISHONOR— Continued, 
acceptor,  1211. 

drawee  accepting,  payable  at  a  certain  banker's,  1211. 
American  statutes,  1212-1216. 
foreign  statutes,  1217. 

not  necessary  when  note  received  In  absolute  payment,  1561. 
indorser  entitled  to  notice,  though  drawee  without  funds  of  drawer, 

1355. 
necessity  determined  by  what  law,  32,  52. 
upon  payment  for  honor,  1194,  1195. 
f  oiTu : 

sufficiency  determined  by  what  local  law,  32,  1218. 

is  a  question  of  law,  1218. 

a  formal  document  Is  not  necessary,  1219. 

a  mere  letter  Is  sutHcient,  1219. 

when  knowledge  is  sufficient,  1219. 

or  a  verbal  notice,  1219. 

by  leaving  word  at  drawer's  or  Indorser's  office,  1219. 

or  by  showing  bill  with  notarial  marks.  1219  n. 

not  by  leaving  note  with  an  indorser,  as  attorney,  to  collect,  1219  n. 

written  notice  should  be  signed  by  party  giving  it,  1219. 

signature  may  be  printed,  1219. 

but  telling  from  whom  it  comes  is  sufficient  1219. 

or  letter  heading  on  paper,  1219. 

notary's  official  seal  not  necessary,  1219. 

requisites  of  notice,  1220  et  seq. 

should  be  dated,  85,  1220,  1221. 

address  to  party  notified,  1220. 

address  when  indorser  has  died  before  maturity,  1220. 

should  state  holder's  name,  1221. 

and  the  place  where  the  note  is  to  be  found,  1221. 

not  necessary  to  state  for  whom  given,  1221. 

may  be  in  agent's  name,  1234,  1230. 

should  state  liability  of  person  notified,  1222. 

may  be  Implied  from  the  notice  itself,  1222. 

description  of  the  instrument,  1220-1225. 

best  description  is  a  copy  of  the  instrument,  1223. 

misdescription  which  does  not  mislead  is  not  material,  1223. 

misrecital  or  omission  of  name,  1224. 

misdescription  as  to  the  amount,  1224. 

description  of  date  and  maturity,  1225. 

should  state  demand,  1226. 

or  facts  constituting  excuse,  1226. 

that  bill  was  ''duly  presented"  Is  sufficient,  1226. 

that  it  was  presented  *'at  the  office  of  the  maker,"  1226. 

should  appear  that  presentment  was  made  at  proper  time,  1226. 

should  state  dishonor,  1220.  1227,  1228. 

what  is  sufficient,  1230-1232. 

should  state  protest  when  it  is  necessary,  1229. 

threat  of  legal  proceedings  as  a  statement  of  dishonor,  1231. 
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NOTICE  OF  DISHONOR— Continued. 

to  all  Joint  Indorsers  except  partners,  1342, 

to  Joint  and  several  Indorsers,  1242  n. 

to  all  prior  parties,  1240. 

to  executors  of  deceased  Joint  indorser,  1242. 

to  partners,  1242. 

to  one  of  several  partners  is  sufficient,  1242. 

even  after  dissolution  or  death,  1242. 

after  notice  of  death,  to  surviving  partner,  1242. 

to  trustees  of  old  firm,  1242. 

notice  to  bankrupt  or  his  assignee,  1243. 

to  messenger.  If  bankrupt  absconded  and  no  assignee  appointed,  1243. 

to  Insolvent  under  state  laws  or  his  assignee,  1^3. 

to  Insolvent  corporation,  1243. 

to  guardian  of  a  lunatic,  1243. 

to  husband,  1243. 

to  executors,  1244. 

to  one  of  several  executors,  1244. 

to  address  of  deceased  Indorser,  1244. 

"to  the  legal  representatives"  or  "to  the  executors/'  1244,  1245. 

to  executor  named  In  will  before  probate,  1245. 

though  he  decline  to  act,  1245. 

not  to  deceased  indorser' s  brother-in-law,  1245. 

although  afterwards  appointed  administrator,  1245. 

to  an  agent,  liMG-1248. 

authority  to  receive  notice  may  be  Implied,  1247, 

should  be  proved  if  required,  1247. 

to  cashier  of  bank,  1248. 

to  one  In  charge  of  Indorser' s  office,  1248. 

or  of  the. office  of  his  administrator,  1248. 

to  Indorser's  bookkeeper,  1248. 

to  his  wife  at  his  store.  1248. 

not  to  an  attorney  or  solicitor,  1246. 

or  to  "financial  agent"  of  Indorser,  1240. 

or  to  an  attorney  in  fact,  1246. 

not  to  one  indorsing  "in  need  at  A.  B.."  1246. 

not  to  one  found  at  office  or  residence,  but  unable  to  understand, 

1248,  1296  n. 
or  known  to  be  there  accidentally  or  for  the  time  only,  1248. 
not  to  barkeeper  in  Indorser's  absence,  1248. 
nor  to  clerk  met  In  the  street,  1248. 
to  member  of  family,  1249. 
to  a  fellow  boarder,  1249. 
to  landlady  of  boarding  house,  1249. 
to  a  servant,  1249. 
to  a  slave.  1249. 

not  to  brother  or  son-in-law,  1249. 
not  to  a  servant  In  a  sealed  envelope,  with  Instructions  not  to  open 

it  until  the  indorser  returns,  1249. 
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NOTICE  OF  DISHONOR— Continued. 

at  former  place  of  business,  where  Indorser  dies  heSore  maturity,  1274. 
when  place  of  business  is  closed,  1275,  1276. 
estoppel  against  denying  it  to  be  his  place  of  business,  1276. 
mailing  to  residence,  should  be  addressed  to  post  office  of  that  town. 

1278. 
or  the  nearest  post  office,  1279. 

or  post  office  where  indorser  usually  receives  his  letters,  1279. 
residence  presumed  from  date,  81,  1280. 
presumed  not  to  hare  been  changed,  1281. 
presumed  as  addressed  in  notice,  1185  n. 
ordinary  diligence  necessary  to  find  new  residence  if  change  known. 

1281. 
diligence  is  a  question  for  the  Jury,  1281. 
actual  receipt  at  former  residence,  1281  n. 
knowledge  presumed,  if  change  of  residence  notorious,  1282. 
absence  from  residence,  1283. 
notice  to  temporary  residence,  1284. 
inquiry  for  residence  if  not  known,  1285. 
must  be  promptly  made,  1285. 

burden  on  holder  to  show  due  diligence  in  inquiry,  1285,  1901  n. 
such  diligence  not  presumed,  1285. 

is  sufficient,  if  sent  to  wrong  address  after  diligent  inquiry,  1286. 
subsequent  information  as  to  correct  address    immaterial,  1286. 
what  is  due  diligence  in  inquiry,  1287-1290. 
presumption  that  the  indorser*s  residence  is  known,  1287,  1288. 
inquiry  of  former  holders,  1288. 
inquiry  of  other  parties,  1289,  1290. 
mailing  to  county  town,  1291. 
though  other  post  offices  nearer  residence,  1291« 
to  particular  address  in  city,  1291. 
to  neighboring  town.  1292. 
to  either  of  several  post  offices,  1292. 
to  post  office  where  mail  usually  received,  1293,  1294. 
nearest  residence,   1294. 

usual  post  office  presumed  to  be  the  nearest,  1294. 
to  post  office  where  indorser  will  get  it  most  speedily,  1294. 
to  place  designated  by  drawer  or  indorser,  1295. 
though  he  may  have  residence  or  business  elsewhere,  1295. 
and  not  the  nearest  post  office,  as  required  by  statute,  1295. 
manner  of   giving: 

may  be  served  personally,  1296. 

or  by  leaving  at  residence  or  place  of  business,  1296. 

or  by  mail  or  special  messenger,  1296,  1300,  1308. 

presumed  to  have  been  served  personally,  1296. 

slipped  under  door  of  house  or  office,  1296. 

or  in  keyhole  of  residence,  1296. 

put  in  conspicuous  place,  1296  n. 

left  with  nearest  neighbor,  1296. 
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NOTICE  OF  DISHONOR— CoDtlnued. 

subsequent  promise  may  be  a  waiver  and  not  an  admission,  1816. 
part  payment  1317. 
is  only  prima  facie  evidence,  1317. 
presumption  from  other  circumstances,  1318. 
conduct  of  indorser  or  drawer,  1318. 

notice  to  drawer  or  indorser  to  produce  the  notice  of  dishonor,  1319. 
proof  by  a  duplicate,  1319. 
or  by  parol  evidence,  1319. 

by  copy  of  letter  without  notice  to  produce  original,  1319. 
official  postmark  is  prima  facie  evidence  of  the  time  of  mailing,  1319. 
express  waiver  dispenses  with  proof,  1319. 
may  be  contained  in  a  collateral  instrument,  1319. 
waiver  and  excuse  for  laches  in  giving: 

in  general  the  same  as  for  not  making  demand,  1320  et  seq. 

see  "Presentment  for  Payment." 
NOTING, 

consists  of  what,  1137. 

should  be  done  on  the  very  day  of  dishonor,  1140. 

NOVATION, 

consideration  for,  471. 

note  illegal,  made  legal  by,  534. 

original  debt  assumed  by  guarantor  by,  873. 

discharge  of  surety  by,  ^2. 

equivalent  to  a  release,  1840. 

what  amounts  to,  1544, 1546. 

0 

••OBLIGE," 

immaterial  in  bill,  87. 

*'OLD  STYLE," 

what  is,  in  reckoning  time,  1030. 

«till  used  in  Russia,  1030. 

when  determined  by  the  place  of  payment,  1030. 

OMISSION, 

In  body  of  note  of  the  amount,  cured  by  marginal  figures,  105. 

in  designating  the  amount  immaterial  if  no  ambiguity,  100. 

in  pleading,  time  of  payment  material,  109,  110. 

in  designating  time  of  payment  immaterial  if  no  ambiguity,  110. 

drawee's  name  supplied  by  acceptance,  171,  185. 

"order"  by  mistake  may  be  corrected,  177. 

no  authority  from  blank  to  supply,  182,  186. 

or  make  alteration,  182. 

"first,"  "second,"  etc.,  liable  to  bona  fide  holder  on  all,  181  o. 

payee's  name  supplied,  185. 

drawer's  name  supplied,  185. 

maker's  name  supplied,  185. 

partial  date  supplied,  186. 
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bank  blUe  Btolen  before  being  pat  Into  circulation,  607. 

tbat  maker  was  sick  or  Intoxicated  at  tlm«  o(  making  note  or  bill,  SffT. 

fraud.  BftT.  1814. 

a  condition  not  appparlog  on  bill.  U2!^, 

condition  iierformed.  Ill,  ti2r>. 

tbat  Indoi'Kement.  made  after  note,  was  before  suit  brought.  6SG.    - 

tbat  note  payable  one  ilny  nfier  dale  was  transferred  after  maturtty,  6Stx. 

good  faith,  .WT,  1025,  lOKl. 

wben  fraud  Is  sbowu.  4Z\  ATi,  102«.  1808. 

fraud  on  partnership.  423. 

partner's  consent  to  ai'commodatlon,  413. 

existence  ot  partnership,  3tKJ  n. 

sufficient  oonsiderHilon  for  guaranty  given  after  making  of  note  or  bill.  878- 

walver  of  noilce  of  protest  by  guarantor  dispenses  wilh  proof  as  to  dam- 
ages. 8S0. 

tbat  gunrnntor  was  not  Injured  by  Indulgence.  888. 

agent's  auiljorlty,  3d:t. 

to  pletlge  for  Ills  own  debt.  3U1  n. 

to  receive  notice  of  dishonor.  1247. 

to  bind  corporallon.  :<tl8n. 

that  acceptor  was  ready  to  pay  nt  time  and  place  agreed.  1084. 

that  demand  was  made  at  n  rensoiiabte  hour.  1U95. 

and  In  reasonable  time.  lOilH  n..  lotio. 

tbat  drawer  was  not  <lnmaged  by  laches  In  presentment.  1103 n. 

tbat  bolder  was  negligent  In  Inquiring  for  residence,  1112. 

tbat  protest  was  not  made  tor  the  holder.  1182. 

of  proving  that  drawer  of  check  was  nul  Injured  by  want  of  notice.  1200. 

tbat  nrcommwlatlon  drawee  suffered  special  damage  by  lachet^  1202. 

that  notice  of  dishonor  was  given.  1285. 

tbat  Indorser  has  been  misled  by  notice  of  dlabonor.  1223. 

that  notice  of  dishonor  to  resident  In  the  same  place  might  have  been  re- 
ceived next  day.  I2(i0. 

tbat  notice  of  dishonor  was  duly  received,  wben  unusual  manner  <d  service 
Is  adopted.  1308. 

tbat  notice  of  dishonor  was  ^ven  In  time.  1250,  1272. 

especially  If  received  too  lale.  1314. 

to  avoid  prorat-e  for  mistake  or  fraud,  1317. 

excuse  for  want  of  due  demand  or  notli-e,  1322. 

e.  g.  by  trnnsrer  of  maker's  property.  1,'M3. 

or  no  reasonable  expectation  that  bill  would  be  paid,  1348,  13(^2. 

drawer  Injured  by  want  of  notice.  1348. 

waiver  of  demand  and  noilce,  1387. 

promise  to  pay  after  dishonor  made  In  Ignorance  of  laches.  1379. 

that  no  damage  was  recovered  by  collecting  agent's  negligence.  1461. 

Ihal  payment,  of  which  Indorsee  bad  no  notice,  was  made  before  transfer. 
14(H. 

payment.  1473. 

that  overdraft  was  paid  by  mistake.  1483. 
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OWNER, 

action  by,  1649. 

without  indorsement,  1663,  1654. 

may  bring  trover  against  wrongful  holder,  1653. 


P 

"PAID," 

so  marked  by  mistake,  1259,  1479. 

PAPER  MONEY, 

power  of  the  United  States  to  issue,  349  n. 

PAROL  EVIDENCE, 
admissible  to  show: 

meaning  of  blank  indorsement  on  sealed  instrument,  7(K 

omission  of  seal  by  mistake,  73. 

seal  intended  for  one  or  more  makers,  73. 

corporate  act  intended  by  seal,  73  n. 

date,  77,  78,  226. 

date  of  acceptance,  83. 

time  of  delivery,  77,  110. 

mistake  in  date,  78,  1049. 

in  local  date,  81. 

Ck>nfederate  currency  intended.  102,  497,  1737,  1738. 

December  instant  intended  by  *'December  next,"  110, 

usage  as  to  days  of  grace,  110. 

usage  of  trade,  110. 

principal  intended  by  signing  "A.  B.,  agent,"  133. 

principal  intended  as  payee,  156. 

charging  to  his  account,  140. 

principal  liable,  147,  1897  n. 

agent  not  liable,   147,  1897  n. 

payee  in  "I.  O.  U.,"  152. 

action  by  principal  on  unindorsed  note  to  agent,  156. 

principal  intended  by  designating  agent  payee,  157  n. 

liability  of  principal  or  agent,  133,  147. 

holder  intended  by  assumed  name,  162. 

meaning  of  misnomer,  165. 

character  of  signature  across  face,  171  n. 

circumstances  of  making  memoranda,  190. 

as  to  delivery,  220,  1896. 

conditional  delivery,  227,  230.  231. 

for  other  signatures,  227. 

delivery  in  escrow,  227,  1901. 

undisclosed  coverture  of  maker,  282  n. 

married  woman's  note  for  debt  of  her  husband,  286. 

agent*s  authority,  393. 

though  acting  under  a  special  written  authority,  393. 

guaranty  intended  over  a  blank  indorsement,  373. 
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as  to  time  of  payment.  180. 

meaning  of  amblj^uous  acceptance.  G24. 

due  dllljjonce  apiflnst  maker  on  uonnegotiable  note,  059. 

plaintiff's  initials  different  from  those  on  the  paper.  ltS2. 

contents  of  a  lost  clieolv,  KUiU. 

of  lost  bill  or  note,  17(a. 

agreement  that  no  interest  should  be  charged  after  maturity,  1713. 

value  of  note  payable  in  a  iwirticular  currency.  17:^. 

note  for  "dollars"  to  be  paid  **iu  good  money  after  the  war,"  173G. 

meaning  of  erasure.  170.J. 

consent  to  alt(^ration  of  a  note,  1707. 

parol  authority  to  add   *'whatever  counsel  might   suggest   to   make 
it  legal,"  17G7. 

circumstances  of  making  an  alteration,  1784. 

agreement  postponing  demand.  1()I)7. 

place  of  payment  agreed  upon.  1127. 

at  what  bank  note  was  presented  for  i)ayment,  11(V4  n. 

of  a  notice  of  dishonor.  1218.  1319. 

that  Indorser  has  not  been  misled  by  notice  of  dishonor,  1223. 

agreement  that  notice  should  be  given  at  bank  where  paper  is  nego- 
tiable. 1295. 

waiver  of  deimmd  and  notice,  13(58,  13G9. 

was  intended,  1305. 

agreement  to  pay  in  work.  1408. 

whether  transaction  is  purchase  or  payment  of  bill,  1438,  1439,  1052  n. 

payments  on  notes  refeiTCil  to  In  a  mortgage,  1473. 

meaning  of  a  receipt,  1477.  1519  n. 

of  marks  on  check  indicating  payment.  1479. 

intention  with  which  note  was  given.  1518. 

written  acknowledgment  of  debt.  1020. 

payment,  1024. 

written  receipt  by  deceased  maker,   1024. 

agreement  for,  and  payment  of,  usurious  interest.  1798. 

alleged  fraud,  1814. 

fraud,   illegality,  alteration,  or  forgery.  1890. 

whether  note  was  given  in  satisfaction  or  as  security.  1899. 

that  judgment  was  confessed  to  an  indorser  for  collateral  security, 
189J). 

agreement  for,  and  iwyraent  in.  timl)er,  18l>?). 

that  note  was  given  as  collateral  security  for  performance  of  trust, 
1899. 

release,  1900. 

rebate,  HKK). 

subsequent  agreement  modifying,  1899. 

application  of  collateral,  1899. 

agreement  that  plaintiff  would  not  hold  accommodation  maker,  1901. 

that  one  signing  imder  maker  intended  to  be  co-maker,  1901. 

to  vary  an  Indorsement,  1903. 
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intention  of  one  signing  as  indorser  to  be  liable  as  maker  without 
notice  of  dishonor,  1211. 

waiver  of  demand  and  notice,  784. 

that  waiver  printed  on  bacit  of  note  was  not  part  of  It,  1364. 
*  that  a  waiver  of  protest  meant  waiver  of  demand,  1366. 

verbal  contemporaneous  waiver  of  demand  and  notice,  1309. 

waiver  of  diligence,  1903. 

other  money  than  specie  meant  1399. 

that  "current  funds'*  meant  depreciated  bank  notes,  1400. 

contemporaneous  agreement  that  note  shall  be  paid  to  other  than 
payee,  1445. 

that  stock  certificate  desciibed  In  note  was  to  be  regarded  as  pay- 
ment, 1482. 

agreement  on  transfer  of  bond  for  priority  against  proceeds  of  col- 
lateral, 1506  n. 

agreement  that  B.  might  sue  as  bearer  of  nonnegotiable  note,  pay- 
able to  *'A.  or  bearer,"  1648  n. 

that  collateral  mortgage  on  which  nothing  was  realizes!  was  suffi- 
cient at  time  of  its  assignment,  1678. 

meaning  of  figures  in  interest  clause,  1704  n. 

higher  rate  of  interest  intended  than  that  reserved,  1707,  1712  n. 

agreement  to  pay  in  Confederate  currency,  1736. 

release,  1830. 

bill  not  included  in  a  sealed  release,  1843. 

contemporaneous  agreement  for  renewals,  1820,  1898. 

or  extension,  1808. 

that  "legally  due'*  meant '"equitably  due,"  1897. 

how  paper  should  be  satLsfled,  1809. 

that  an  existing  debt  should  be  used  as  a  set-off.  1899. 

verbal  agreement  to  release  maker  and  surrender  note.  1900. 

agreement  to  look  to  acceptor  and  db^eharge  drawer,  1900. 

to  hold  one  maker  only,  1900. 

parol  contemporaneous  agreement,  once  admitted.  Is  not  open  to  fur- 
ther objection,  1900. 

liability  of   maker,    1901,   1902. 

indorser,  1903. 

that  charter  of  insurance  company  controls  note  previously  given,  1904. 
see  "Evidence.** 

PARTICULAR  FUND, 

for  payment  destroys  negotiability,  107. 

If  referred  to  for  reimbursement  only,  does  not  destroy  negotiability,  108. 

PA  «TIE9, 

relation  of  the,  as  notice  of  the  character  of  the  paper,  1014. 

on  suit  to  collect  collateral  by  pledgee  not  necessary  to  Join  pledgor,  796. 

pledgee  may  bring  suit  on  collateral  in  his  own  name,  796. 

or  in  the  name  of  the  pledgor,  796. 

traa«fer  by  assignment,  paitles  to  action,  791. 
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Implied,  437. 

affected  by  war  as  alien  enemies,  251. 

liability  when  infant  partners,  268. 

InfantH  partners,  action  by  and  against,  278. 

there  can  be  no  delivery  after  dissolution,  221. 

married  women  partners,  279,  285. 

accommodation  paper  by,  41(>-420,  472. 

ratification  by  firm,  417. 

knowledge  by  partner  that  It  is,  473. 

as  guarantor  or  surety,  416. 

may  give  a  valid  bill  to  firm  for  bills  receivable  of  the  firm,  479. 

acceptance  by,  593. 

acceptance  admits  the  existence  of  a  firm,  631. 

Indorsement  by  one  partner  to  the  other  for  collection,  746. 

first  indorser  as  against  the  second  indorser  cannot  show  that  they 
were,  746. 

accommodation  indorsement,  990. 

notice  to,  1003,  1004. 

paper  as  notice  of  its  character,  1014. 

firm  having  common  partner,  153.  1014.  1015. 

new  note  from  partner  in  payment  of  firm  debt  discharges  retiring 
partner,  942. 

taking  note  of  one  and  retaining  original  joint  bill  will  not  discharge 
other,  {M3. 

extension  to  partner  assuming  firm  debts  on  dissolution  discharges 
other  partner.  954. 

consideration  to  the,  130. 

for  debt  of  individual  partner,  407  et  seq. 

consent,  when  presumed,  40JJ,  410. 
defenses,  408  et  seq. 

when  admissible,  408. 

when  inaomlssible,  411,  412. 

burden  of  proving  notice.  413. 

fraud  as  a  defense.  422. 

dissolution,  when  admissible  as  a  defense,  435. 
see  "Defenses.*'' 

violation  of  partnership  agreement,  421. 

power  of  individual  partner  to  bind  the  Ann  by  giving  or  indorsln;: 
commercial  paper  Is  often  limited  by  agreement,  421. 

such  power  is  to  he  determined  by  such  articles.  421. 

except  where  purchasers  without  notice  l)efore  maturity  may  be  con- 
cerned, 421. 

negotiation  of  acceptance  given  in  violation  of  such  agreement.  In  thi» 
hands  of  holder  with  notice,  may  be  restrained  by  injunction,  421. 
burden  of  proof  as  to  fraud,  423. 
presentment  for  payment  by  surviving  partner,  1080. 
to  partner,  108(5. 
to  their  agents,  1066. 
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executor,  guanlian,  or  trustee  aa.  +40.  444, 

state  may  be  named  as,  150. 

action  by,  1632. 

presumed  to  be  tbe  owDer  from  possession,  1632,  1651. 

dereoses  against.  1875. 

coi|M>rallon,  maker  admits  legal  eslatence,  163  n. 

PAYEK'S  NAME, 

must  be  certain.  150. 

bearer  or  order  suffictent,  15(1.  i:>S,  1T4. 

bnslnesa  name,  150. 

cannot  be  to  a  person  dead.  150.  , 

administrator  may  sue  on  note  payable  to  deceased  person,  150. 

Implied  by  reference,  151. 

American  and  foreign  statutes,  ltj9,  ITO. 

fictitious,  16t-lC4,  1G9. 

blank,  IGT,  lOS,  185. 

In  sealed  bond,  74  d.,  168. 

misnomer,  165. 

ambiguity,  166. 

In  tbe  altemative.  15S. 

determined  by  condition,  156. 

agents,  156,  157. 

parol  evidence  to  show  principal  Intended,  156. 

Identical  with  drawee  or  maker.  153. 

wltLout  maker's  Indrfrsement,  153. 

Identity  of  maker  und  payee  apparent  only,  154. 

Inadvertently  Indorsed  on  the  face,  154, 

different  persona,  same  name.  154. 

prima  facie  the  same,  154. 

parol  evidence  to  explain,  1G5. 

effect  on  bona  fides  of  making  payable  to  order  of  maker  or  drawer,  IM. 

payee's  official  title,  I5T,  158. 

is  either  a  promissory  note  or  an  accepted  bill.  154. 

described,  not  named,  152. 

'■executors  of  A.,"  by  description  only,  cannot  aue  after  letters  revoWri. 

168. 
suit  by  personal  representative.  158. 
by  Bueceraor  in  offlce,  158. 
public  official,  158. 
fiull  by  slate,  158. 

"assignee."  "trustee,"  "sberlfT,"  168. 
"cashier."  133.  157. 
"A.  B.,  or  licirs."  155, 
"A.,  or  wife."  155. 
trustees,  or  tbeir  coiieclor.  155. 
A.,  B.,  and  C.  or  a  niajor  part  of  them,  15S. 
"or"  construed  "and,"  16CL 
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presumption  tbat  FundB  qI  maker  in  hoMer's  hands  are  ap^diiiible  lo 

nole.  ia03. 
by  creillt  given,  13!M. 
to  agent  or  paniier.  VJfXt. 
by  aei-off  against  partner  under  agreeiucut  to  apply  on  partoereblp 

note,  13!*.'). 
In  oeiurltlea.   YSia. 
by  taking  collateral.  T!I5,  13911. 
legacy  to  cre<lltor.  13!>i. 
debtor  appointed  executor,   13!I7. 
money  or  coin  at  its  Htandard  value.  1398. 
note  payable  In  •■dollars,"  l.'UMt. 
or  iu   "(Ton federate  currencj-,"   ISitll, 
In  a  designated  currency,  IMi,  IIU.  14(NJ. 
effect  of  V.  S,  legal  tender  act.  1401. 
In  bank  Mils,  100.  140-.;. 
or  an  Insolvent  bank,  14U3. 
counterfeit.    140;f. 

bank  note  an  [uiyinent  or  a  set-off,  1401. 
Virginia  raupoiis,  140.'i,  140<i. 
In  tokena.  140T. 
in  mercbandiKe,  101,  1407. 
In.  work,  101,  1408. 
with   borrowed   money.   14:i5. 
part  iwynient,  140!).  141(1. 
demand  ot  receipt  on  pa.vment.  1414. 
or  of  indorsement  as  re<-elpt,  1414.  lT:t!l  d. 
surrender  of  |wi|ier  on  poynieiit,  14ir). 
If  not  i'urrendere<1  la  prima  facie  not  paid.  1415. 
lost    Instruments,   141  tj. 
nonnegotjnble  luxtnimentK,  1417. 
surrender  by  mistake  or  fraud.  1417. 
surrender  on  payment  before  maturity,  141K 
statulea  re<|tilrlng  surrender  on  payment.  1411). 
by  Kiraiiger,  luyment  or  purch.tse,  14:m-1440. 

KfltlMfa.'tiOQ,    1824, 

absolute  or  conditional,  464,  4I">. 
by  blli.  note,  or  check: 

debtor's  note  is  not,  l»l»,   ^^A\i.  l.^iiiO.  ' 

unless  by  agreemenl,  44H1,  7."*i,  7"f4.  \743tt.  1512-1514. 

note  of  munl<>l|iHl  conwration.  VJiMi. 

at  executor,  l.-jlll. 

of  agent.  1510. 

by   renewal.    1.^>11.   V>\V>. 

In  dls«'barge  of  a  blgher  security.  1512. 

for  smaller  amount.   1.'il2. 

debtor's  own  note  and  draft  of  thinl  penton.  1-)12. 

IntenttoD  must  be  clearly  prove<l.  iril3. 
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check  need  not  be  received  as  a  tender,  1556. 
sufficient,  if  not  objected  to,  1398. 
check  of  third  person,   1557. 
lost  check,   1558. 
certified  check,  1558. 
check  taken  as  cash,  1559. 
is  not  a  payment  if  due  diligence  used,  1562. 
payable  to  order  without  indorsement  787. 
damages  to  drawer  presumed  from  laches  In  demand,  1073. 
by  bill  or  note  of  other  person,  1534  et  seq. 

agreement  to  receive  as  payment  necessary,  1067,  1534. 
may  be  Implied  from  circumstances,  1534. 
presumption  is  against  payment,  1535. 
taken  upon  debtor's  responsibility,  1535. 
entered  on  creditor's  books  as  payment,  1535. 
intention  a  question  of  fact,  1535. 
transfer  by  pledgee,  803. 
check  of  one  of  two  joint  debtors,  1554. 
note  of  partner,  153G,   1537. 
partnership  renewals,  1538. 
as  to  new  or  dormant  partners,  1539. 
by  note  of  partnership  after  dissolution,  1540,  1541. 
of  partner  after  dissolution,  1542. 
agreement  implied  from  conduct  of  the  parties,  1542. 
creditor's  knowledge  of  the  dissolution,  1542. 
•distinction  between  payment  of  existing  and  of  contemporaneous  debt. 

1543^1545. 
rnote  indorsed  foe  an  existing  debt,  1545,  1547. 
unindorsed  note,   1546. 
effect  of  laches  in  presenting,  1560,  1561. 
what  is  not  payment,  588  n.,  600  n.,  1891 . 
in  fraud  of  trust  estate,  1392  n, 
in  violation  of  law,  e.  g.  of  an  injunction,  1392. 
surrender  by  mistake  or  fraud,  1417. 
mere  offer  to  pay,  1005,  1392. 
upon  surrender  of  note,   1415. 
application  of  bank  deposits,  1393. 
set -off  or  recoupment,  1394. 

crediting  amount  collected  to  an  intermediate  Indorser.  1393. 
especially  where  the  indorsement  is  "for  collection,"  1395. 
delivery  of  property  with  power  to  sell  and  apply  the  proceeds,  1390. 
taking  another  note  as  collateral,  1396. 
goods  assigned  by  principal  with  agreement  for  possession  on  future 

notice,   1396. 
mortgage  from  one  joint  maker  with  an  absolute  covenant  to  pay 

the  debt,  1396. 
taking  collateral  mortgage  from  maker,  1396. 
unsatisfied  judgment,  1396. 
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to  married  woman  at  common  law,  321,  1447. 
after  divorce,  321. 
to  husband,  1447. 

to  guardian  of  Infant  or  lunatic,  1447. 
to  alien  enemy,  1447. 
to  bankrupt,  1447. 
to  assignee  of  bankrupt,  1447. 
to  executor,  1448. 
to  administrator  of  executor,  1448. 
to  heirs  and  children,  at  request  of  administrator,  1448L 
to  trustee,  1449. 

to  mortgagee  of  collateral  mortgage,  1449.  . 
to  sheriff  under  execution,  825,  1449. 
to  authorized  agent,  1444,  1450. 

authority  to  receive  may  be  Implied  from  official  position,  14S0. 
or  other  clrcumi?tances,  1450,  1451. 
from  mere  possession,  1078,  1450. 
without  indorsement,  1450. 
not  of  a  nonnegotiable  instrument,  1078. 
to  agent  not  In  possession,  1450. 

to  unauthorized  agent  subsequently  ratified  by  principal,  1402. 
after  authority  revoked  by  principal,  1452. 
crossed  checks  in  England,  1453. 
bank  named  as  place  of  payment,  1451. 
agents  should  receive  only  money,  1454. 
not  goods,  note,  or  certificate  of  deposit,  1454. 
in  bank  notes,  1455. 
by  check,  1456. 

negligence  of  subagents,  1457,  1458. 

collecting  bank  liable  for  the  negligence  of  its  correspondeift,  1457. 
to  holder  without  necessary  indorsement,  1462. 
to  original  holder  of  note  payable  to  bearer,  1462. 
to  payee  after  transfer,  1462-146i. 
after  notice  of  transfer,  1464. 
as  agent  of  Indorsee,  1462. 
to  pledgor,  795,  1465. 
to  pledgee,  1465. 
to  attaching  creditor^  1466. 
to  indorsee,  1467,  1468. 
under  restrictive  indorsement,  1467. 
after  transfer  to  him  has  been  rescinded,  1467. 
under  indorsement  to  several,  1467. 
under  forged  indorsement,  752  n.,  1468,  1468. 
under  married  woman* s  indorsement,  288. 
when  made: 

at  any  time  on  last  day  of  grace,  1062. 
should  be  made  at  maturity,  082,  1470. 
may  be  made  before  or  afterwards,  1470. 
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or  to  wrong  jperson  of  same  name,  1166. 
after  demand  from  defendant,  1483. 
.     by  negligence  of  bank  officers,  1483. 

no  recovery  if  made  by  mistake  of  law,  1484. 
e.  g.  damages  in  re-exchange  in  excess  of  what  law  required,  1484« 
of  imyment  obtained  by  fraud,  1485,  1891  n. 
of  illegal  payments,  503,  1485. 

payment  by  insolvent  or  bankrupt  in  violation  of  the  statute,  1485. 
under  forged  signatures,  1486,  1487. 
notice  of  the  forgery  must  be  given  promptly,  1488. 
of  voluntary  payments  of  usury,  531,  1484. 
appropriation  of  payments: 
by  debtor,  1189,  1497. 
expressly,  1489. 
or  by  implication,  1490. 
is  a  question  for  the  jury,  1490. 
not  to  be  changed  afterward,  1489  a. 
may  prefer  principal  to  interest,  1491. 
or  secured  note,  1491. 
as  against  surety,  1491. 

notwithstanding  other  agreement  between  creditor  and  surety,  1491. 
by  creditor,  1492,  1493. 
not  to  injury  of  debtor,  1492. 
when  to  be  exercised,  1492. 
when  once  made  cannot  be  changed,  1492. 

not  a  new  promise  prima  facie  to  bar  statute  of  limitations,  1492. 
may  prefer  simple  debt  to  a  specialty,  1493. 
or  note  barred  by  statute  of  limitations,  1498. 
or  equitable  or  unstamped  debt,  1499. 
or  debt  which  debtor  declared  he  would  not  pay  "until  compelled  by 

law,"  1499. 
of  bank  deposit,  to  debts  due  and  not  due,  1393  n. 
application  by  law,  14JM. 

regard  had  to  presumed  intention  of  parties,  1494. 
to  the  debt  most  burdensome  to  debtor,  1494. 
e.  g.  to  one  tliat  bears  interest,  1494. 
to  earlier  legal  debt  rather  than  later  equitable  one,  1494. 
to  oldest  Items,  1495. 
to  debts  not  due,  1496. 
to  interest,  1497. 
to  lawful  debts,  1499,  1500. 
absolute  preferred  to  collateral  debt,  1499. 
illegal  items  due  rather  than  legal  ones  not  due,  1499. 
to  legal  rather  than  illegal  items  of  an  account,  1500. 
to  individual  or  joint  debts,  1501. 
to  secured  debts,  1502. 

creditor  may  prefer  open  ac«^ount  to  a  secured  judgment.  1502. 
the  law  will  prefer  bills  and  notes  to  judgments,  1502. 
the  civil  law  prefers  a  debt  that  is  secured  to  one  that  Is  not,  1502. 
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PAYMENT  SUPRA  PROTEST-Continued. 

does  not  amount  to  satisfaction  of  bill,  11U5. 
should  only  give  notice  to  last  indorser  or  to  party  honored,  1195. 
gives  right  of  action  against  party  honored,  llu5,  1437. 
all  prior  parties,  1195,  1437. 
recovery  against  acceptor,  11U5,  1437. 
unless  for  accommodation  of  drawer.   1195. 
foreign  statutes.  119(5,  1197. 
recovery  of  damages  provided  by  statute,  1437. 
see   "Acceptance   Supra   Protest." 

PHXUIL, 

is  a  sufficient  writing,  GO. 
indorsement,    702. 

"PER  PROCURATION," 

is  sutlicient  notice  of  agency,  38S. 

PLAGE,  LAW  OF, 

see  "Conflict  of  Laws." 

PLACE  OF  PAYMENT, 

how  determined,  26,  1441. 

uncertain,  1116. 

presumption  from  date,  46,  81,  124. 

from  acceptor's  domicile,  40,  122. 

drawee's  address,  122. 

how  designated,  1112. 

may  be  written  over  a  blank  acceptance,  58S. 

should  be  designated,  121. 

municipal  bonds  payable  in  other  state,  121. 

English  promissory  note  under  £20,  121. 

Bank  of  England  notes,  121. 

foreign  statutes,  121. 

prima  facie  accommodation  paper  If  payable  at  drawer's  residence,  122 

may  be  designated  in  memorandum,  123,  126.  193,  581,  1112. 

memorandum  not  part  of  bill,  123,  193. 

alteration  of  memorandum,  material,  123,  193. 

authority  to  fill  blank.  123,  186. 

blank  left  for  name  of  bank,  128. 

omission  cannot  be  supplied,  182. 

mistake  may  be  corrected,  124. 

agreement  by  parol,  124. 

parol  evidence  Inadmissible  as  to  place  of  payment,  124. 

several  places  named,  125. 

**at  any  bank  in  S.,"  125. 

bank  named  as  such  is  not  agent  for  collection,  125. 

authorized  to  pay  note  on  maker's  credit,  125. 

when  presentment  there  is  necessary,   126. 

American  rule  as  to  presentment  and  pleading,  127. 

statutes,  125,  128. 
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PLEADINGS-CJontinued. 

not  sufficient  to  aver  that  payee  knew  one  of  the  drawers  to  be  a  surety, 
809. 

In  pleading  a  tender  by  principal,  surety  must  aver  continued  readiness 
to  pay,  944. 

extension,  he  must  allege  that  bolder  knew  he  was  a  surety,  955. 

as  consideration  for  extension,  usury  must  be  paid  In  advance,  and  so 
averred,  967. 

declaring  upon  an  acceptance  which  was  given  before  bill  was  drawn.  597. 

consent  to,  and  notice  of,  qualified  acceptance  must  be  specially  averred. 
621  n. 

perfonuance  of  condition  of  acceptance  should  be  averred,  625. 

not  necessary  to  aver  presentment  at  particular  time  or  place  named,  626. 

waiver  of  acceptance,  640. 

note  payable  to  "A.  or  bearer,"  654. 

nonnegotiable  bill  indorsed  In  blank,  655. 

indorsements,  718,  773. 

by  a  stranger,  833. 

at  common  law,  a  note  may  be  declared  on  as  a  bill,  739. 

a  plea  setting  up  defenses  must  deny  bona  fides  of  holder,  1024. 

In  New  York,  purchaser  of  note  by  delivery  before  maturity  need  not 
aver  Indorsement  by  payee,  791. 

objection  to  sale  by  pledgee  for  want  of  notice  or  of  demand  must  be 
specially  averred,  802. 

answer  of  garnishee,  818. 

Intention  of  Irregular  Indorser  to  become  a  Joint  maker  or  guarantor 
must  be  specially  averred,  838. 

plea  of  renewal  of  a  note  barred  by  the  statute  of  limitations  must  show 
maturity  of  original  note,  487. 

discharge  operating  as  want  of  consideration  should  be  specially  averred. 
488. 

plea  of  illegality  In  note  sufilcient  without  oflfer  to  return  considera- 
tion, 534. 

partial  failure  of  consideration  will  not  sustain  averment  of  total  fail- 
ure, 539. 

failure  of  consideration  for  want  of  title  specially  pleaded  with  aver- 
ment either  of  want  of  title  or  eviction,  547. 

by  fraudulent  warranty  specially  pleaded,   548. 

not  necessary  to  aver  or  prove  a  consideration  in  the  first  instance. 
562,  504. 

failure  of  consideration  admissible  under  general  issue,  564. 

with  notice  of  such  defense,  504. 

must  be  specially  pleaded,  564. 

not  necessary  to  aver  that  plaintiff  had  notice  of  such  failure,  564. 

demand  and  notice  to  indorser  must  be  averred  in,  758. 

acceptor  with  notice  of  fictitious  payee  Is  liable  on  common  counts,  164. 

paper  maturing  on  a  holiday,  presentment,  1033. 

averment  that  day  of  grace  has  expired  before  suit  brought,  1062. 

need  not  mention  grace  in  stating  maturity,  1062. 
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XGS— Continued. 

^utnient  for  payment,  how  pleaded,  1067. 
vtriiient  of  "due  diligence"  not  sufficient  1067,  1095. 
he  facts  constituting  sucli  diligence  sliould  be  specially  averred,  1096. 
iuess   to   pay  at   time   and  place   named   must   be  pleaded  with  a 
ader,  1070. 

lote  payable  In  Installments,  necessary  to  aver  and  prove  demand, 
71. 

and  of  drawee  and  acceptor  for  honor  should  be  averred,  1082. 
f  payable  at  bank  and  refused  there  by  acceptor  will  support  aver- 
ent  of  due  demand  of  acceptor,  1082. 

iv  falling  due  on  Sunday,  sufficient  to  aver  that  It  was  due  according 
>  its  terms  on  that  day  and  duly  presented,  1088. 
that  demand  was  made  "when  due,*'  1088. 

;entment  at  place  designated  will  support  an  averment  of  present- 
ent  to  the  drawee,  1110. 

directed  to  a  certain  one  of  two  places  of  business  of  the  drawee, 
ot  sufficient  to  aver  presentment  "at  the  place  of  business  of  A.  B.,*' 
tc,    1112. 

rment  that  bill  was  "duly  presented"  at  place  named  in  the  accept- 
nce,  1113. 

igainst  maker,  presentment  at  place  named  need  not  be  averred,  1117. 
although  note  draws  interest  by  its  terms  after  maturity,  1117. 
?e  of  payment  set  out  as  part  of  description  of  note,  1117. 
cial  averment  of  demand  at  place  designated,  1118. 
diness  to  pay  at  place  named  must  be  specially  pleaded,  1119. 
rment  that  bill  was  "duly  presented"  to  acceptor  at  plac»e  named  in 
he  acceptance,   1110,  1120. 

ttcient  to  aver  presentment  made  to  the  acceptor's  bookkeeper  at  his 
tlace  of  business,  1123. 

;  enough  to  aver  presentment  at  maker's  residence  in   his  absence, 
vhen  note  payable  at  a  designated  bank,  1125. 

►per  to  set  forth  that  paiKjr  was  duly  produced  at  time  of  present- 
nent,  1131. 

action  against  drawer  for  nonpayment,  not  necessary  to  aver  that 
)ill  had  not  been  accepted  on  presentment,  1146. 
)test  should  be  averred  in  the  pleading,  1148. 

t  sufficient  to  aver  that  plaintiff  protested  tlie  bill  "or  caused  it  to  be 
irotested,"  1148. 

?sentnient  and  protest  must  be  averred  against  acceptor  supra  pro- 
test, 1187. 

?overy  after  payment  supra  protest  on  common  counts,  1105. 
tice  of  dishonor  to  drawer  must  be  averred  in  action  against  him,  1201. 
tice  to  indorser  should  be  specially  averred,  1204. 
itement  of  "due  diligence"  not  sufficient,  1204. 

erment  of  dishonor  of  foreign  bill  and  due  notice  given    is  sufficient, 
1229. 

ay  describe   notice   of   dishonor   from    later   party    as    coming   from 
plaintiff,  1235. 
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PLEADINGS— Ck)ntinued. 

declaring  against   indorser,   the   time  of   notice   of   dishonor   most  be 

stated,  1250. 
custom  to  send  notice  by  mail  proved  without  being  specially  averred, 

1303. 
promise  to  pay  need  not  be  specially  pleaded,  1317. 
may  be  shown  under  averment  of  due  notice,  1317. 
relied  on  to  excuse  demand  or  notice,  should  be  specially  averred.  1322. 
Joint  interest  as  excuse  for  making  demand  must  l>e  averred,  1341. 
that  drawer  had  no  funds  or  reasonable  expectation  of  payment  must  be 

alleged  and  proved,  1348. 
waiver  of  demand  and  notice  of  dishonor,  1367. 
eufflcient  to  aver  that  bill  was  paid  "according  to  the  custom  of  mer- 

cliants,"  1444  n. 
to  hold  agent  for  negligently  making  demand  on  wrong  day,  the  negligence 

should  be  particularly  averred,  1460. 
payment  by  bill  or  note,  how  pleaded,  1515. 
sufficient  to  aver  that  bill  or  note  given  in  payment  is  outstanding  in 

hands  of  a  third  person,  1524. 
that  bill  was  given  •in  satisfaction"  of  debt,  1549,  1551. 
of  exchange  was  given  in  payment  of  a  sealed  bond,  1540. 
on  acceptance  as  payment,  1552. 
statute  of  limitations,  1593. 
under  New  York  Code,  not  sufficient  to  aver  that  payee  indorped  note  in 

blank,  "and  that  there  is  now  due  to  the  plaintiff  on  the  note'*  so  much, 

without  other  statement  of  his  luterest,  1649  n. 
necessary'  averments  In  suit  against  indorser  on  a  Judgment  against  the 

maker,  1661. 
an  averment  that  note  was  "assigned  in  writing*'  is  not  equivalent  to  aver- 
ment that  it  was  duly  indorsed,  1662. 
lost  note  or  bill,  how  pleaded,  1700. 

damages  need  not  be  specially  demanded  in  the  declaration,  1722  n. 
in  Kentucky,  the  consideration  for  an  assignment  must  always  be  averred, 

1726  n. 
alteration,  how  pleaded,  1783. 

the  statute  against  gambling  contracts  need  not  be  specially,  1787. 
illegality  by  reason  of  intended  aid  to  the  enemy  in  war  must  be  particu- 
larly pleaded,  1788. 
the  statute  of  another  state  invalidating  a  note  delivered  on  Sunday  must 

be  specially  pleaded,  1700. 
usury,  how  pleaded,  1798. 
satisfaction  of  bill  by  delivery  of  goods  must  be  specially  averred,  1827. 

"PLEASE," 

immaterial  in  a  bill,  87. 

PLEDGE, 

recital  of  pledge  does  not  affect  negotiability,  201. 

an  agent  authorized  to  discount  principaFs  imper  cannot  pledge  it  for  his 
debt,  361. 


3006  QENERAL  INDEX. 

[Reteraace  li  to  lAcUoDi.   Vol.  1.  H  1-5ST;   vol.  Z,  H  ^-1I>1;   vol.  3.  K  13 


-PRESENTED," 

written  on  face  of  bill  sufflcieDt  acceptance,  COO. 
PKESENTMEXT  FOU  ACLEITANCE, 
preseutDient  lifilned,  571  n.,  1083. 
when  neceBsary,  ItJ,  WJB. 
foreign  luw,  iiU2. 

not  necessary  for  postdated  draft,  068. 
or  cbeck,  8.  5GS. 

deposit  note  payable  "with  Interest  on  day  of  acceptance,"  508. 
waiver  of  presentment,  0(iU. 
clrcumstnnces  dls|>eDsiog  wiiti  presentment,  570. 
how  made.  B7I. 
of  one  of  several  parts.  240. 
by  whom,  572,  581.  1400. 
to  whom,  GT3,  584. 

time  for  presentment,  574,  575,  583-587. 
diligence,  allected  hy  circulation,  GTG. 
should  be  more  prompt,  if  eeyeral  parts.  340. 
affected  by  fluctuating  exchange,  576,  577. 
by  other  circumstances,  578. 
American  statutes,  579. 
diirinjK  business  hours,  580. 
at  what  place.  581. 

see  "Aeoeptance" ;    "Presentment  for  Payment." 
PRESENTMENT  J'OR  PAYMENT, 
necessity  when  required; 

neeesslly  for.  17,  509  n.,  581  n.,  758,  760.  880,  914.  10C7. 

statutes  requiring,  107.'^.  1076. 

the  manner  of  moklng.  determined  by  law  of  place  of  payment,  1067. 

80  Its  neeesslly,  39.  52. 

as  against  drawer.  lOCT. 

averment  of  "due  dlllfcence"  not  sufTIcient,  1067, 

so.  where  a  debt  Is  paid  by  a  biU  or  note,  1067. 

BB  QgainRt  maker  or  acceptor,   1067. 

If  pa.valiip  "at  plaice  certain,"  1118. 

though  not  damaged  by  the  want  of  It,  1067. 

as  against  surety.  914.  10T2. 

as  against  Indorser,  832.  833. 

for  spcurlty  merely,  1067. 

or  by  way  of  payment  of  an  exlBtlng  debt,  1067. 

signing  also  as  co-maker,  914  n. 

where  paper  la  payable  In  InBtallments,  1067, 

as  against  indorser  after  maturity,  1068. 

or  before  delivery,  847,  1008. 

as  against  drawer  on  paper  given  as  collateral  merely,  1060. 

acceptor  on  paper  payable  at  or  after  sight,  1070. 

supra  protest.  1070.  1080. 

on  a  note  payable  In  merchandiae,  107L 
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PRESENTMENT  FOR  PAYMENT— Continued, 
after  dUigent  inquiry,  1129. 
upon  nonacceptance  and  notice  of  dishonor,  1196. 
American  statutes,  dispensing  with,  1075,  1076. 
by  whom  made: 

by  any  one  in  lawful  possession,  1078,  1080,  1081. 
or  his  lawful  agent,  1078,  1081,  1460.  ' 

and  such  authority  may  be  given  by  parol,  1078. 
by  the  government,  1078. 
or  its  authorized  officer,  1078. 

by  agent  in  possession,  without  principars  Indorsement,  1079. 
indorsement,  when  necessary,  1079. 
by  personal  representative,  1080. 
by  bankrupt  or  his  assignee,  1080. 
by  husband,  1080. 
by  surviving  partner,  1080. 
by  pledgee,  1080. 
by  pledgor,  if  in  possession,  1080. 
by  notary,  1078,  1081. 
by  notary's  clerk  or  partner,  1081. 
by  wrongful  holder,  Inures  to  benefit  of  owner,  572. 
to  whom  made: 

to  acceptor,   1082. 

to  drawee  and  acceptor  for  honor,  1082. 

to  drawee  au  besoin,  by  statute,   1082. 

to  agent,   1083,   1084,   1086. 

to  bank  clerk,  1083,  1092. 

to  president  of  corporation,  1082  n. 

to  cashier,  1083. 

to  attorney  in  fact,  1083  n. 

to  bookkeeper,  1083. 

to  servant,  1083,  1092. 

to  porter  of  a  bank,   1083. 

to  treasurer  of  a  church.   1083. 

to  former  agent  of  insolvent  company,  lt>83. 

to  any  one  on  the  premises  In  absence  of  acceptor  or  maker,  1084. 

to  maker,  1087. 

to  person  representing  himself  to  be  maker,  1084. 

at  place  named  in  bill,  1084,  1085. 

at  acceptor's  residence,  1084. 

to  personal  representative,    1085. 

though  himself  an  Indorser.  1085. 

maker's  estate  Insolvent,  1085. 

at  residence  of  deceased  accejnor  or  maker,  1085. 

to  widow  of  maker  at  residence,  1085. 

to   guardian,    1086. 

to   husband,   1086. 

to  bankrupt  or  assignee,  1086. 

to  partner,  1086. 

to  surviving  partner,  1086. 


3010  GENERAL  INDEX. 

[Reference  Is  to  sections.   Vol.  1,  §S  1-507;  vol.  2,  §{  568-1391;   vol.  3.  S9  1392-190i.] 

PRESENTMENT  FOR  PAYMENT— Continued, 
may  be  after  maturity,  1087. 
as  to  drawer  and  Indorser,  1088. 
presumption  of  damages  from  laches,  1073,  1106. 
on  day  of  maturity,  1.  e.  on  last  day  of  grace,  1001,  1088. 
of  a  sight  bill,  on  third  day  after  sight,  1088. 
bill  payable  one  day  after  grace,  1088. 
at  maturity,  as  against  acceptor  supra  protest,  1089. 
bill  payable  thirty  days  after  sight,   protested  and  accepted  eight 

days  afterwards  for  honor  of  drawer,  1080. 
according  to  condition  of  acceptance,  1085). 
to  several  Joint  makers  in  different  places,  1089. 
on  holidays,  580,  1033. 
before  maturity,  1090. 

when  third  day  of  grace  falls  on  a  legal  holiday.  1090. 
when  note  falls  due  on  Saturday,  laches  in  presentment,  1091. 
excused  by  want  of  mail  communication,  lOSil. 
second  presentment  after  correction  of  irregularity  in  indorsement. 

1091. 
paper  payable  in  installments,  1091. 
hours  for  payment,  1061,  1092. 
at  any  time  in  business  hours,  580,  1092,  1123. 
within  banking  hours.  1092. 

after  banking  hours,  if  any  one  there  to  answer,  1092,  1093. 
banking  hours,    1061,   1093. 
judicial  notice  of  banking  hours,  1093. 
business  hours,  580,  1094. 
ordinary  hour  for  retiring,  580,  1094. 
a  question  for  the  Jury,  1093,  1095. 
Instances  of  what  are  such  hours.  1094. 
evidence  by  certificate  and  aliunde,  1178. 
reasonable  hour,  1095. 

presumed,  if  not  stated  in  notary's  certificate  or  pleading,  1095. 
on  day  after  making,  if  payable  on  demand,  1096. 
check  or  certificate  of  deposit,  1096. 
sight  draft  or  bill,  1096. 
peculiar  difficulty  in  making  demand,  1096. 
bill  intended  for  circulation,  1096. 
or  as  continuing  security,  1097. 

bill  payable  on  demand  and  drawee  residing  in  another  place,  1096. 
agreement  not  to  present  until  after  a  certain  time,  1097. 
demand  note  drawing   interest,   1097. 
Indorsement  after  maturity,  1098. 
of  a  nonnegotiabie  note,  1098. 

within  sixty  days  by  statute  in  Massachusetts,  1102. 
of  bank  notes,  1107. 

American  and  foreign  statutes,  1108,  1109. 
reasonable  time: 

if  payable  on  demand  or  at  sight.  lOlMJ. 
Is  a  question  of  circumstances,  1097,  1099. 
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PRESENTMENT  FOR  PAYMENT— CJontinued. 
general  epidemic,  1326. 

violent  storm,  great  calamity,  sudden  accident,  etc.,  1326. 
sickness  or  death  of  holder,  1327. 
maker  or  acceptor,  1328. 
.  insolvency  or  bankruptcy  of  drawee,  1329. 
of  drawer  or  guarantor,  1329. 
of  maker,  1331,  1332. 
loss  or  destruction  of  bill,  1333. 
if  payable  at  or  after  sight,  1333. 
maker  or  acceptor  absconding,  1334. 
after  due  diligence  in  making  inquiry,  1334,  1335. 
leaving  country  and  going  abroad  at  maturity,  1335. 
mere  absence  from  the  state,  1335. 
removal  from  the  state,  1335. 
removal  within  the  state,  1336. 

place  of  business  closed  during  business  hours,  1336,  1387. 
or  abandoned,  1337. 

I'esideuce  unknown  and  not  ascertainable  by  reasonable  diligence,  1338. 
foreign  residence,  1339. 
paper  void  or  otherwise  illegal,  1340. 
Incapacity  of  maker  or  drawer,  1340. 
illegibility  of  signature,  1340. 
name  of  maker  or  drawee  fictitious,  172,  1340. 
and  known  by  the  indorser  to  be  so,  1340. 
Joint  interest  or  identity  of  parties,  1341. 
taking  collateral,  1342. 

unless  sufficient  to  constitute  full  indemnity,  1343. 
part  payment,  1343. 
special  deposit  to  meet  bill,  1344. 

taking  general  assignment  of  all  maker's  property,  134S. 
bill  drawn  without  funds.  1346,  1348^1350. 
so  of  a  check  drawn  on  bank  without  funds,  1347. 
as  affecting  indorser,  1346,  1355. 
reasonable  expectation  of  payment,  1350-1353. 
as  a  mixed  question  of  law  and  fact,  1350. 
accommodation  paper,  1354. 
Waiver: 

before  maturity,  1356. 

after  maturity,  1356. 

at  time  of  making,  1356. 

after  Judgment,  1356. 

after  discharge,  on  new  consideration,  1356. 

may  be  express  or  Implied,  1357,  1388. 

implied  by  what  words,  1358. 

written  on  bill  or  on  separate  paper,  1357. 

as  memorandum  on  bill,  218  n. 

verbal,  1359. 

is  not  within  statute  of  frauds,  1359. 
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PRESENTMENT  FOR  PAYMENT— Continued. 

withdrawing  tbe  funds,  1SS5. 

by  taklDK  caUaternl,  1380. 

by  nttemiitlng  to  collect,   1387. 

b;  antklpaling  dlshouor,  138S. 

by  request  that  It  be  charged  to  a  separate  account,  13S& 

by  exteosloD  of  time,  1300. 

by  renewal,  1391. 

see  "Notice  of  Diohonor." 
PRESIDENT. 

added  to  RlgnatuTe,  effect  of,  133. 
of  a  corporation,  powers  of,  3«8,  a69. 

see  "Agent." 
I'UKSUMPTIONS. 

ns  to  law  of  place  conteDiplnted.  21. 
not  necessarily  known,  51. 
of  place  from  date.  24,  1112. 
of  business  rather  than  residence,  2t. 
of  usury  by  lex  fori  inadmissible.  41. 
place  of  payment  from  tlate,  81.  ILM,  26,  1112. 
address  or  residence  of  acceptor,  46. 
foreign  law.  27. 
from  date,  as  to  usury,  44. 
ns  to  st'iil.  73. 
(late,  77,  78. 
local  date.  81. 

date  prima  fscie  residence  of  maker,  81. 
of  Indorser  and  drawer.  1280. 
negotiable,  from  "order"'  or  "bearer."  91  n. 
■■dollars"  United  States  currency.  102  n. 
Confederate  currency.  1389.  1736. 
Indorsement  made  before  maturity.  82,  686. 
at  time  of  note,  686.  829.  1624. 
matures  on  demand  If  no  time  espresse<l.  119. 
accommodation,  if  payable  at  residence  of  drawer,  122,  1202. 
payable  at  bank  in  state,  If  necessory  to  negotiability.  12S. 
execution  b,v  public  officer,  132. 
of  assets,  from  note  by  executor.  1*4,  439. 
maker  and  payee,  same  name,  different  person.  154. 
ns  to  liability  of  agent  executing,  144  n. 
from  adding  ■•security"  to  siguature.  149  n. 

Joint  note  or  Joint  debt  equlTalent  to  Joint  and  several'  note.  140. 
note  to  individual  payee  prima  facie  individual,  not  partnership,  prop- 
as  to  consideration.  If  to  bearer.  !•'>!). 
bolder  for  value  rebutted  by  evidence  of  stolen  note,  159. 
possession  by  bearer  prima  fnoie  title,   lliO,  3U1. 
consideration  of  commercial  paper,  1T8,  5(>2. 
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PRESUMPTIONS— Continued. 

posaeseiou  of  drawer  with  blank  Indorsement,  tliat  bill  has  been  put  Into 
circulation,  707. 

as  to  erasure  of  an  Indorsement,  710,  ltl44,  1645. 

joint  payees  to  be  Joint  Indorsers,  741. 
^     conseut  ot  Indorsers,  Joining  lu  a  general  release  to  maker  by  uls  cred- 
itors, to  one  another's  action,  TTU. 

from  poBseHsloii,  77<S. 

from  Indorsement  and  possession,  777. 

not.  to  know  facts  which  do  not  form  part  of  public  record,  lUlU. 

of  title,  71Ki,  1032,  IWS. 

irregular  Indorser,  that  he  is  a  Joint  maker,  833. 

above  payee,  that  It  was  made  to  obtain  credit  with  payee,  833. 

presumptively  a  guaranty,  838. 

may  be  rebutted  by  parol  evidence,  838,  841.  , 

no  presumption  of  Illegality  because  note  was  given  for  liquor,  532. 

or  for  'Tutu res,"  566  n. 

possession  presumes  right  to  demand  acceptance  or  payment  572. 

by  drawee  before  dishonor  rnises  no  presumption  of  obligation  to  accept. 
58». 

acceptance  without  date,  before   maturity  and  witblu  reasonable  time 
after  date  of  bill.  83.  506.  598. 

acceptance  made  when  dated,  598. 

delivery  at  date,  77,  224. 

before  maturity.  If  no  date.  224. 

on  Sunday.  It  no  date,  225. 

foreign  Sunday  law.  1700. 

every  bill  an  Inland  bill.  235. 

foreign  date  a  foreign  bill,  235. 

as  to  alien  enemy,  240. 

bank  intended  by  "cashier,"  157. 

sanity,  250. 

fraud  from  drunkenness.  261. 

drunlvard's  contract  for  necessaries,  263  n. 

infant's  note  for  necessaries  prima  facie  evidence  of  their  value,  270. 

validity  of  bills  and  notes  executed  by  corporations,  335. 

by  foreign  corporation.  335. 

of  municipal  bonds,  339. 

authority  ot  agent  of  corporation,  393,  362-373. 

from  partnership  name,  130. 

to  have  been  given  In  partnership  business,  396. 

aa  to  bill  drawn  In  flmi  name  pajable  to.  and  discounted  by  one  partner, 
308. 

partnership  consent,  39»,  403.  417. 

partner's  authority,  423. 

as  to  partner's  Individual  name,  130  et  acq. 

of  firm  debt  from  form  of  note,  407. 

signature  in  blank  no  presumption  of  accommodation,  416. 

"surety"  added  to  signature  Is,  accommodation  paper.  416. 
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xutDcJeDCf  of  contents  froiu  proof  of  sending  notice  of  illsboDor,  1218. 
iiotjce  of  dlshonot  proper);  addressed.  If  depoalted  In  post  office  "for"  In- 

dorser,  1220. 
presentment  made  in  banking  hoars,  If  shown  bj  notice  of  dishonor  to  hare 

been  at  bank.  122ti. 
due  presentment,  from  statement  that  It  was  "protested,"  1227. 
as  to  protest,  1220. 
that  It  was  not  premstnre,  1140  n. 

agent's  autbortty  to  give  notice  of  dishonor,  I23tt  n..  1237. 
that  notice  of  dishonor  was  left  witb  proper  ix-ntou,  1248. 
that  notice  of  dishonor  was  given  in  due  time,  1250. 
nt  a  proper  hour,  12iM. 

notice  of  dishonor  by  mall,  to  be  In  time,  1266. 
and  received  In  the  regular  mail.  1269. 
that  post  office  addresneJ  1j^  residence  of  Indorser,  12T2. 
notice  received,  1299  ii..  1302. 
hour  of  receiving,  1275. 
post  office  addressed,  the  nearest.  1312. 
usual  post  ofHce.  the  nearest.  1294. 
personal  service,  1296. 
sent  as  staled  In  notarial  certlticate,  1313. 
contents,  as  stated  in  notarial  («rtltii'ate.  1314, 
admitted  by  promlKe  to  pay,  1810.  i:(17. 
Implied  from  lndor>er'B  conduct.  1318. 
of  waiver  of  notice.  13(17. 
Implied  from  promise  of  payment,  1378. 
request  for  limp,  1378, 
part  paymeitl.  1381. 
relation  of  parties.  1389. 
appointment  of  debtor  as  executor.  139T. 
knowledge  of  laches  at  time  of  promise.  1379. 
residence  ot  maker  not  chauged,  1126. 
BO,  of  Indorser.  1291. 

knowledge  by  indorsee  of  bis  Indorser's  residence.  12S7.  1286. 
knowle<lge  of  change,  1282. 
diligence  in  ascertaining.  1285. 
indoraer's  residence  at  place  of  [myment.  l.tOfln. 
funds  in  drawee's  hands,  633,  634.  1346. 
tiiough  drawer  waived  notice,  1346. 
paid  by  mistake,  1483. 

reasonable  expectation  of  [layment.  1346,  1348,  1352. 
knowledge  of  law.  1378. 
damage  caused  by  laches,  li>ti2. 
payment,  1474.  14MI-14S2.  1B50. 
by  bank  notes  received,  1402. 
bill  not  snrrcudered.  14iri. 
possession  by  maker.  142-"i.  1475. 
authority  to  receive,  from  possession,  14B0. 
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PROMISSORY  NOTES, 

defined,  7. 

formal  requisites,  7. 

may  be  in  form  of  a  bond  or  bill  of  exchange,  86. 
a  mere  acknowledgment  of  indebtedness  or  duebill,  88,  90. 
receivers'  certificates  are  not,  90. 
American  statutes,  88. 
certificate  of  deposit,  89. 
receipt  is,  89. 

bill  drawn  upon  one's  self,  588. 
on  Joint-stock  bank  by  manager  of  branch  bank,  588. 
by  president  of  corporation  upon  its  treasurer,  588. 
acceptance  by  a  stranger,  591. 
as  payment,  749. 
see  "Payment" 

PROTEST, 

defined,  6,  1137. 

form,  6. 

distinguished  from  "noting"  1137. 

what  local  law  regulates,  32,  39,  52. 

necessary  for  foreign  bills,  18,  234.  1137,  1142-1140. 

not  against  acceptor  or  maker,  1146. 

or  surety,  914,  1140. 

or  indorser  before  delivery,  1146. 

extended  to  inland  bills  and  notes,  758,  1137,  1143,  1144. 

not  corporation  bonds,  12. 

nor  bank  notes,  1143. 

nor  checks,  1144. 

nor  nonnegotiable  drafts,  1144  lu 

on  copy,  241. 

on  any  part,  241. 

object  to  furnish  proof  of  demand  and  dishonor,  1142, 1146. 

for  better  security,  1147,  1154. 

to  fix  drawer's  liability  for  statutory  damages,  1724. 

holder  not  liable  for  making  unnecessary  protest,  1724. 

may  be  made,  though  waived,  1356. 

when  made,  1036,  1037.  1140,  1159. 

not  before  maturity,  for  nonpayment,  1140. 

against  drawer,  after  acceptance  for  honor,  568,  595,  1187. 

qualified  acceptance,  621,  626. 

on  day  of  dishonor,  1140,  1159. 

long  afterwards,  1140. 

in  business  hours,  1140. 

on  Sunday  or  holiday,  1140. 

before  payment  for  honor,  1140,  1194. 

where  made,  1141,  1156,  1166. 

by  notary,  1139.  1155. 

should  be  competent  as  witness,  1139  O. 
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PUBLIC  OFFICERS-Continued. 

delivery  to,  without  authority,  not  to  the  corporation,  223. 
accepting  a  bill  drawn  upon  deceased  predecessor,  594. 
see  '^Action";  "Agents";  "Governments.' 


ff 
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RA'IIFICATIOX, 

by  infant,  273-276. 

by  principal,  374-376. 

by  partner,  3U7^00. 

by  confession  of  judgment,  410. 

after  dissolution,  429. 

of  forgery,  629,  1775. 

of  alteration,  1774. 

of  Sunday  contract,  1790. 

of  municipal  contract,  by  legislature.  347. 

REASONABLE  EXPECTATION,  1349-1:^53. 
mixed  question  of  law  and  fact,  1350. 
see  "Notice  of  Dishonor.** 

"REASONABLE  TIME," 

for  presenting  a  bill,  574,  575,  1096  et  seq. 

affected  by  circulation,  576. 

the  known  usage  of  the  place  of  business,  576. 

fluctuating  exchange,  577. 

other  circumstances,  578. 

twenty-four  hours  is  a,  within  which  to  accept  a  bill.  595. 

promise  to  accept  an  undrawn  bill  must  be  a'cted  upon  within  a,  614. 

twenty-four  days  not  a,  for  demand  on  note  transferred  after  maturity. 

672. 
for  acceptance  of  guaranty,  853. 
question  for  the  jury,  854. 

what  is,  to  malce  a  demand  to  hold  guarantor,  882. 
question  for  the  Jury,  882. 

reasonable  time  for  notice  of  dishonor,  1251-1256. 
to  give  notice  of  maker's  default  to  guarantor,  887,  1210. 
what  is  a.  to  prosecute  maker  to  hold  guarantor,  801. 
question  for  a  jury,  891. 

surety  may  require  holder  to  sue  principal  within  a,  937,  938. 
three  years  is  not  in  such  case  a,  937. 
a  demand  note  or  bill  matures  within  a,  1041. 
what  is,  1042,  1043. 

depends  upon  circumstances,  local  usage,  etc..  1042,  1095. 
is  a  mixed  question  of  law  and  fact,  1041,  1049. 
for  circulation  of  note  under  English  bills  of  exchange  act,  1044. 
gee  "Maturity";  "Notice  of  Dishonor";  "Presentment." 
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KELEASK— Continued. 

discharge  of  a  guarantor  by,  895. 

surety  by,  MB. 

Indorser,  769, 

effect  of  releafdng  principal,  MT. 

covenant  not  to  sue  equivalent  to  a,  948. 

and  as  such  dischargee  surety,  (Mtj. 

reeerrlng  rlgtate,  949. 

of  collaterals  by  holder  discharges  a  suretj.  1)51. 

to  have  Buch  effect  must  be  a  valid  security  and  have  some  valne,  9KL 
see  "IniJoraer." 

Insolvency  discharge,  770. 

by  composition  in  bankruptcy,  1834. 

action  may  be  bHrred  by  a  formal,  1835, 

bin  cannot  be  countermanded  In  hands  of  a  bona  tide  holder,  18S9. 

requires  valid  consideration,  1835. 

part  payment  not  a  sufllclent  consideration.  1835. 

conditional,  1835. 

form  of,  1836. 

what  is  sufficient.  1836. 

express  consent  necessary  to  release  an  acceptor,  1836. 

In  Tennessee,  must  be  In  writing,  1836, 

Implied,  1837. 

question  for  the  jury.  1837. 

receiving  collateral  from  maker,  1838. 

agreement  not  to  sue,  1839. 

novation,  1840. 

surrender  of  Instrument,  1841. 

cancellation  or  destruction  of  bill  by  holder.  1841. 

otherwise,  if  invalid  for  mistake  or  fraud,  1841.  IHiC  n. 

of  execution,  1842. 

includes  what,  1843. 

by  whom  given,  1844.  1845. 

to  prior  party,  1840. 

undisclosed  accommodation  or  surety,  475,  1846. 

to  Joint  debtor,  1848. 

to  Infant  maker  after  repudiation,  1848  u. 

death  of  joint  maker  does  not  release  his  estate.  1837. 

as  a  defense  against  a  bona  fide  holder,  189IJ. 

parol  evidence  admissible  to  show,  1900. 
REMEDY. 

governed  by  les  fori,  53. 
REMOVAL. 

from  state  as  excuse  for  not  making  demand  or  giving  nodce,  13S6. 

within  state  as  such  excuse.  1336. 
RENEWAL, 

by  married  woman,  of  original  note  before  coverture.  285. 

Indorsed  on  note  during  coverture  as  surety  for  huslmud,  290,  298. 
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RENEWAIi— CJontlnued. 

condition  in  original  does  not  affect,  94. 

supported  by  original  consideration,  460. 

after  dissolution  of  partnership,  432,  1540. 

an  accommodation  Indorsement,  434  n. 

by  survMng  partner,  1542. 

power  to  make  and  indorse  notes  does  not  include  a  power  of,  3^. 

not  a  payment,  1511,  1538,  1571. 

erasure  of,  on  a  bill,  997. 

purchaser's  good  faith  will  be  extended  to  a,  of  original  note,  1005. 

effect  on  collateral,  1511,  1571. 

on  original  defense,  1583-1585. 

usury  in  renewal,  523. 

as  waiver  of  alteration,  1775. 

"RENEWED," 

memoranda  on  note  extending  time,  192. 
extension  may  be  inferred  from,  057. 

RBPM3VIN, 

not  for  note  obtained  by  duress,  1680. 

REPRESENTATIONS, 
estoppel  by,  1868. 
subsequent,  1869. 
by  other  party,  1869. 

RESCSLSSION, 

for  fraud,  1810. 

RESSIDEXGE, 

unknown,  as  an  excuse  for  laches  In  demand  and  notice,  1338. 
foreign,  as  same,  1339. 

RESTRICTIVE  INDORSEMENT, 
see  "Collection";   "Indorsement." 

RETURN  WITHOUT  PROTEST,  or  RETTOUR  SANS.  PROTET, 
does  not  affect  negotiability,  201. 
constitutes  a  waiver  of  demand  and  notice,  1357. 

RIOT, 

sufficient  excuse  for  not  making  demand,  etc.,  1825. 


s 

SALE, 

what  Is  a,  749,  1544,  1548. 
by  pledgee,  801. 

pledge  of  paper  is  not,  in  general,  a  power  to  sell,  801. 
notice  of  sale  must  be  given  to  pledgor,  802. 
pledgor  may  sell  his  equity  of  redemption,  803. 
by  sheriff  at  public  auction,  826. 
see  "Collateral  Security." 
RAND.C.P— 190 
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SATISFACTIOX,  1823-1827. 
between  whom,  1823. 
what  is  sufficient,  1823. 
by  payment,  1824. 
by  bill  or  note,  1825. 
by  certificate  of  deposit,  1825. 
by  other  security,  1826. 
by  services  or  merchandise,  1827. 

by  delivery  of  goods,  specially  averred  to  have  been  so  received.  1827. 
effect  on  collateral,  1826. 

effect  of  subsequent  banlcruptcy  and  avoidance,  1827. 
see  "Payment" 

SAVINGS  BANKS, 
see  "Banks." 

"SOALIXG  ACTS," 

Confederate,  1735-1738. 

SCHOOL  TliUSTEES, 

are  public  officials  and  not  Individually  liable,  144  n, 

SCROLL, 

equivalent  to  a  seal,  72. 
not  a  notarial  seal,  1138, 
presumption  from,  73. 

SEAL, 

not  a  sufficient  signature,  64. 

how  far  destroys  negotiability,  70.  71,  74. 

if  not  indorsed  before  maturity,  71. 

if  reissued  after  payment,  74. 

addition  is  a  material  alteration,  70. 

l>y  consent  extends  statute  of  limitations,  70. 

American  statutes,  70,  71,  72. 

foreign  statutes,  71. 

what  is,  72. 

scroll,  72,  1138. 

stamp,  72. 

printed  device  without  proof  of  intention,  72. 

effect  of  recitals,  72. 

evidence,  73. 

omission  by  mistalve  may  be  shown,  73. 

may  be  rejected  as  surplusage,  73. 

corporation  seal  equivalent  to  signing.  74. 

disregarded,  if  not  recited,  73. 

adding  to  blank  indorsement  on  note,  182. 

verbal  authority  to  agent  not  sufficient  for  sealed  note,  353. 

corporation  may  contract  without,  74,  327. 

may  make  a  bill  or  note  under  its  corporate.  327. 

so  may  a  municipal  corporation,  336. 

not  necessary  for  the  indorsement  of  a  corporation.  702. 


* 
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SET-OFF— Continued. 

mone;  demaodB  oaly  can  be,  1848. 
'  Qot  unliquidated  damages,  1M9. 
may  be  In  equity.  1849. 
breach  of  warranty,  1860. 
fraud.  1850. 

blU  or  note  as  set-off,  18.51. 
('ertlflcat«  of  deposit,  18r>l. 

Is  subject  to  the  aUtute  of  limitations,  1592,  1S51. 
a  guaranty  cannot  be,  at  common  law,  8M,  18^)'.!. 
conUugent  liability  of  surety  cannot  be,  923,  981,  181^ 
or  of  Indorser,  1852. 

right  of  contribution  as  a  set-off,  9T7,  1852. 
or  of  exoneration,  18C2. 
bank  note,  1404,  1853. 

against  note  assigned  for  benellt  of  creditors,  1853. 
In  an  action  brought  by  a  receiver,  1863. 
bank  deposits.  1854. 
after  InsolTcncy  of  bank,  1854. 
must  have  been  held  before  suit  was  begun,  18.'i5. 
after-acquired  debta,  1855. 
against  bankrupts,  1833,  ISoU. 
against  pledgee  of  Insolvent,  1882  n, 
of  debt  not  matured,  1857. 
against  other  party,  1858. 
when  It  Inures  to  other  party,  1858. 
to  surety,  185& 

payment  of  usury  as  set-off  against  purchaser  for  an  existing  debt,  1895  n. 
penalty  for  usury  by  natlooal  bank,  S2I]  n.,  1795  d. 
against  agent,  1850. 
against  trustees,  1860 
against  administrator,  VHO. 
by  a  Joint  debtor,  1862,  1863. 
against  a  joint  creditor.  1863. 
by  and  against  partners,  185S,  1863. 
between  partners,  1S64. 

by  and  against  husband  and  wife,  320,  323,  1861. 
against  a  state,  1864. 
bow  affected  by  collateral  security,  18^. 
damages  for  conversion  of  collateral,  1866. 
Is  not  barred  by  a  verdict,  1865. 
or  by  a  Judgment  and  execution,  1805. 
by  drawer  Inures  to  acceptor,  1428. 
Is  not  payment,  1394. 
note  purchased  from  payee  and  held  by  maker's  Arm  as  set-off  against 

payee,  1438. 
judgment  on  a  note  set  off  in  action  for  a  deposit,  1393,  1441. 
by  bank  as  collecting  subagent  aealnst  a  note  made  by  an  agent.  1457. 
when  excluded  by  reason  of  check  being  a  conditional  payment,  1559. 
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SOLDIERS, 

Incapacity  by  foreign  lawi^  246. 
SOLE  TRADEK, 

see  "Married  Women." 
SOUCITOH, 

knowledge  of,  when  not  binding  on  bis  principal,  1004. 
SPENDTHRIFT, 

statutory  dlBablllty,  260. 


fresh  stamp  necessary  In  England  after  Instrninent  corrected,  177,  1773, 

bills  Totd  for  want  of,  governed  by  the  lex  loci  cootraclus,  36,  55. 

sufficient  signature,  64. 

limits  filling  of  blank  In  England,  187. 

EngllBh  Slid  Amerlciin  Blatules,  209,  210. 

when  necessary,  210,  1138. 

prima  facie  alHxed  at  dellTery,  211. 

on  lost  note,  211,  1703. 

omission  without  fraud,  211,  214. 

subsnquently  affixed,  211. 

cancellation  of,  212. 

fraudulent  omlsslou,  212,  214. 

United  States  statutes  avoiding  a  bill  without,  unconstitutional,  213. 

forgery  of  bill  or  note  though  not  stamped,  213. 

necessary  to  Its  admissibility  in  evidence,  214. 

pleadings,  214. 

omission,  recovery  on  original  coneldcratlon,  215. 

addition  of,  Is  not  a  material  alteration,  1762, 

Is  valid  In  hands  of  bona  tide  bolder,  1762. 
STATE, 

may  be  payee.  150. 

a  set-off  is  not  available  against  a,  11164. 

see  "GoTeruments";  "Municipal  Corpora tlonfl.'* 
STATUTE  OF  FRAUDS, 

as  to  express  consideration,  446. 

"value  received"  sufficient  expression  for  guarantor  to  sattefy,  178. 

when  not  applicable,  603,  648,  978,  1359. 

applicable  to  guaranty,  S71-S74. 

to  Indorsement  by  stranger,  843. 

applies  to  a  second  acceptance  by  one  not  named  In  the  bill.  594. 

and  the  consideration  for  such  acceptance  must  be  expressed,  5W. 

a  promise  to  accept  a  bill  not  yet  drawn  is  within,  in  Missouri,  C14. 

consideration  for  surety  must  be  expressed  under,  863,  864. 

English  and  American  statutes,  870. 

a  promise  by  Indorser  after  laches  on  demand  Is  within  the,  1380. 

part  payment  by  check  will  take  a  parol  contract  out  of  the.  1559. 

English  rule,  consideration  for  guaranty  under  the,  must  be  expressed, 
875. 
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STATUTE  OF  LIMITATIONS-Continued. 
American  and  foreign  statutes,  1505. 
cases  where  statute  does  not  apply,  1586. 
runs  against  duebills  from  date,  1597. 
certificates  of  deposit  from  demand,  15d7. 
interest  coupons  from  maturity,  1597. 
checks  from  demand,  1598. 
against  sealed  notes,  attested  notes,  1596,  1599. 
does  not  apply  to  bank  bills,  1597. 
limitation  of  collateral  security,  1600. 
does  not  run  against  the  state,  1601. 
decedents'  estates,  1601. 
disabilities  excepted,  1602. 
joint  obligations,  1603. 
when  reckoned,  1604-1606. 
on  demand  notes,  from  demand,  1607,  1606. 
against  drawer  or  indorser,  from  payment,  1606,  1609. 
suspension  by  war,  1610. 
by  nonresidence,  1611,  1612. 
by  new  promise,  1613. 
express  promise  not  necessary,  1013. 
what  is  a  sufficient  promise,  1614,  1615. 
verbal  promise,  1616. 
written  promise.  1616. 
conditional  promise,  1616. 
promi^  by  agent,  1617. 
executor,  1617. 
principal,  1617. 
surety,  1617. 
joint  maker,  1618. 
to  whom  made,  1619. 
how  made,  1619. 
how  proved,  1620. 
burden  on  one  alleging  It,  1620. 
by  payment,  1621. 
on  collateral,  1622. 
'  payments  must  be  voluntary,  1622. 
manner  of  payment,  1623. 
proof  of  payment,  1624. 
indorsement  by  debtor,  1478,  1624. 
holder,  1625. 

part  payment  by  joint  maker,  1626, 1627. 
payment  by  survivor,  1628. 
executor,  1628. 
Indorser,  1629. 
surety,  1629. 
agent,  1629. 
to  whom  made,  1630. 
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SURETY, 

liability-  regulated  by  lex  loci  contractua,  29,  36. 

not  allected  by  prtnclpal's  change  ol  domtclle,  S8. 

diEcbarged  by  alteration,  18T.  1764. 

notwItbetandlDg  cousent  of  principal.  1772. 

by  addition  or  eraeure  ot  "surety,"  806,  1745-1748. 

by  altering  date,  84. 

sbown  by  parol  evidence  between  co-makers,  149. 

adding  to  signature,  131,  41&,  744,  89T,  1015. 

Ikiuud  by  filling  blank  payee,  ItiS. 

equity  will  relieve  a,  wbeu  delivered  contrary  to  a  known  condition,  229. 

conditional  delivery,  defense  at  tbe  suit  of  a  bona  tide  bolder.  230. 

liable  tbougli  principal  not,  283. 

married  woman  cannot  become,  270,  280,  303. 

partner  assuming  to  pay  debts  ot  dissolved  firm  Is  a  surety,  427  n. 

defined,  078  n. 

who  Is,  474,  479,  758,  840,  863. 

indorsera  liable  as  co-sureties  by  express  agreement,  740. 

distinguished  from  Indoraer,  744,  767. 

guarantor,  849. 

see  "Guaranty";  "Indorsement" 

form  of  contract,  806-007. 

adding  "surety"  to  signature,  807. 

special  averment  of  bis  liability,  896. 

presumed  to  be  as  sbown  by  order  In  which  names  appear,  809. 

what  character  tbey  have  agreed  to  assume  Is  a  question  of  fact,  890. 

not  enough  to  aver  that  payee  knew  drawer  to  be  a  anrety  for  bis  co- 
drawer,  809. 

must  be  arerred  that  bill  was  actually  delivered  and  received  with  that 
understanding.  899. 

Strsnger  signs  a  note,  presumed  to  do  so  as,  014. 

acceptor  prima  fade  principal,  000. 

drawer  is,  for  acceptor,  042. 

accommodation  drawer  and  acceptor  are  not  co-snreties,  900,  1508. 

accommodation  acceptor  Is  principal  as  to  holder,  001. 

so.  accommodation  drawer  and  Indorser,  002. 

are  co-sureties  for  acceptor,  002. 

accommodation  indorsera,  903. 

blank  indorsement  by  a  stranger  Is  a,  839,  003. 

no  right  of  contribution,  903. 

between  themselves  they  mny  prove  an  agreement  to  that  effect,  903. 

Joint  makers,  004,  005. 

will  not  be  presumed  to  be,  906. 

knowledge  of  their  relation  by  the  payee  presumed,  906. 

accommodation  maker.  007. 

parol  evidence  sdmls^ble  inter  ae,  897,  90S. 

against  holder,  808. 

with  notice,  910. 

against  payea,  909. 
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U  It  ETY— Continued. 

discbarge  by  release,  lMe-992. 

efFect  of  releasing  principal,  M7. 

release  of  co-surety,  Mti. 

coTeuant  not  to  sue -equivalent  to  a  release,  MS. 

release,  reserving  rights  against  the,  &19. 

releasing  collateral  securtt;  will  discbarge  the,  951. 

discbarge  by  mlsiK«  of  collateral,  9&2. 

discharge  by  bankruptcy.  950. 

voluntary  composition,  960. 

waiver  of  discbarge,  »Z3,  969. 

diligence  not  waWed  by  waiver  of  prote«t,  963. 

wben  a  question  for  the  Jury,  9G3. 

paying  debt  in  Ignorance  of  tbe  discbarge,  cannot  recover  It  back,  063. 

see  "Waiver." 
extension  to  principal: 

discharges  surety,  476,  964,  IHII  n. 

without  prejudice  as  to  collateral.  954. 

extension  to  acceptor  discharges  surely,  9S4. 

to  maker  dlwharges  Indorser,  9&4. 

to  partner  discharges  old  partners,  964. 

to  principal  maker  dlscbarges  an  accommodation  joint  maker,  954. 

accommodation  acceptor  discharged  by  forbearance  to  principal,  TSS. 
965. 

Insolvency  of  principal,  effect  on  discharge  of,  94G. 

discharging  principal  from  capias  ad  satisfaciendum,  945. 

discharging  principal  from  a  Hen,  945. 

consenting  to  return  execution  wlthont  a  levy,  945. 

extension  to  one  Joint  debtor,  96&. 

valid  agreement  necessary  for  extension,  KM,  {66-858. 

reserving  rights  against  surety,  970. 

surety  indemnified,  9T0. 

extension  by  taking  new  bill  or  note.  960. 

afterwards  avoided  In  bankruptcy,  930. 

by  taking  collateral,  961.  962. 

part  payment,  963. 

consideration  necessary  to  .extension,  964-967. 

parties  to  the  agreement  for  extension,  968. 

contribution,  971-977.  1438,  1803. 

right  may  be  released,  973. 

or  barred,  924.  976. 

or  used  as  set-off,  977. 

goes  with  transfer,  971. 

and  extends  to  collateral,  975. 

action  for  contribution,  977,  897,  1547. 

should  be  an  action  for  money  paid,  977. 

auch  action  cannot  be  brought  lutll  payment  baa  been  actually  made. 
977. 

one  action  against  all  only  In  equity,  977  n. 
see  "Contribution.-",' 
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TENDER— Continued. 

a  mere  offer  to  pay  is  not  sufficient,  IM4. 

what  Is  not  a  refusal  of  a,  944. 

on  holiday,  1033. 

of  cbi'i-k  in  payment,  1368. 

legal  lender  act,  1401. 

of  linnk  Doles  as  cash,  1402. 

of  L-redltor'e  own  note,  1404,  1851. 

or  Its  bank  note,  1404,  1853. 

or  ceroacale  of  deposlt„lS25. 1826. 

note  payat>1e  In  merchandise  a,  necessary,  1407,  140S. 

Of  part  payment  no  defense,  1409. 

what  is  a  good,  1442. 

to  a  foreign  adminlBtrator,  on  condition  of  indemnity  being  given,  stops 

running  of  Interest,  1448. 
made  about  sunset  on  day  of  maturity,  1471. 
made  after  maturity,  before  suit,  no  defense,  1472. 
good  tender  stops  accruing  of  further  Interest,  1711,  1472. 
avatlable  only  in  bar  of  damages  and  costs,  1472. 
made  by  cbeclcB,  ]5r>0. 
of  indemnity  on  lost  bill,  1695. 

of  silver  on  bill  "payable  in  United  States  gold  coin,"  1736  tt. 
TIME, 

how  reckoned  by  the  lex  mercatoria,  1029,  1036. 

by  the  common  law,  1036. 

vbat  days  Included,  1036. 

reckoning  days  of  grace,  1061. 

time  for  presentment,  when  made,  1087  et  seq. 

waiver  of  demand  and  notice  by  extension  of  time,  1390. 

running  of  the  statute  of  limitations,  how  teclconed,  1606. 

on  a  demand  note,  1607, 

see  "Xotice  of  Dishonor";  "Reasonable  Time." 
TIME  OF  PAYMENT, 

must  be  certain,  109,  110. 
foreign  statutes.  100. 
American  statutes,  109. 

a  demand,"  109. 
"at  eight,"  109. 

n  or  belore  certain  day,"  110. 

n  or  after"  certain  day,  110, 

r  sooner  after  flre  years,"  110. 
option  to  pay  before  maturity,  110. 
"by  a  certain  day,"  110. 
left  blank,  110, 186. 
may  be  filled  by  bona  Bde  holder.  110. 
omission  of  day,  month,  etc.,  110,  186. 
memorandum  naming  ditTerent  daj*.  110; 
"when  able,"  "when  In  fuuds,"  111. 
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aRANSFEH. 

bj  iDdorsemeot,  II  to  order,  13. 

by  dellyery,  If  to  bearer,  13,  158,  ITO. 

by  busband  to  wife,  prima  fade  illegal  by  foreign  law,  34. 

governed  by  wliat  law,  35,  48. 

of  sealed  Instruments,  TO,  Tl,  651. 

subject  to  equities,  TO,  71. 

assignor  not  liable  to  bts  assignee  or  subsequent  bolder,  70,  71. 

nonnegotlable  note  subject  to  defenses.  lliH,  656. 

by  allcrnatlTC  payeee,  155. 

by  public  official  as  payee,  158. 

after  the  expiration  of  his  otllce,  156. 

what  are  transferable,  050-C55. 

checks,  bonds,  warehouse  receipts,  muui<^lpal  warrants,  651. 

detached  coupons,  IM. 

notes  payable  to  "A.  B.,  or  hearer,"  160,  175,  177,  654. 

restrained  by  express  words,  ICO  n.,  175  n.,  177  n. 

by  delivery,  If  payable  to  flctltlons  person,  or  bearer,  162. 

by  payee  named  but  not  intended,  165.  166. 
sucb  Indorsement  Is  a  forgery,  166. 

carries  face  of  negotiable  paper,  173. 

Tests  title  in  government  tbough  paper  nonnegotlable,  174  n. 

bolder  my  sue,  175. 

without  recourse,  conaideratloD  should  be  averred,  180. 

blank  Indorsement  sufficient,  thougb  wrongfully  filled,  lt<8. 

by  agreement  for  delivery  In  pledge  subject  to  defenses,  21ft 

carries  all  parts  of  a  bill,  238. 

by  banknipt,  247. 

Incapacity  set  up  by  maker,  257  n. 

by  married  woman.  288,  322. 

by  Joint  payees,  663,  734. 

by  joint  owners,  663. 

by  payee  named  as  such  by  mistake,  663. 

by  partners,  663. 

by  agents,  664.  666. 

by  executor  or  administrator,  441,  665, 

by  guardian,  158  n. 

by  assignee,  322,  66S. 

by  sberlff  under  execution,  6G5,  829. 

by  fictitious  payee,  666. 

by  pledgee,  801. 

by  pledgor,  though  then  out  of  his  possession,  803. 

to  whom,  C67,  685. 

to  acceptor  or  drawer,  667. 

postdated  bills  before  their  date,  068. 

before  or  after  acceptance,  669. 

after  maturity.  670-674. 

and  payment.  G82.  683. 

after  maturity,  accommodation  paper,  670,  677. 
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USURY— Continued. 

note  given  In  exchange  lor  anotber  may  be  sold  at  a  dlacouat  without,  449, 

452,  479. 
usury  statutea  In  England,  S21. 
In  United  States,  521. 
by  national  banks,  521.  528. 
ralldated  by  ratification,  523. 
usury  renewal,  459,  523,  1585,  1794. 
sutwtltutlon  of  a  new  contract,  524. 1586. 
usurlona  discount,  526. 
at  inraptlon  o[  accommodation  paper,  526. 
componnd  Interest,  527. 
taking  Interest  in  advance,  527. 

reeerrlng  Interest  after  maturity  at  usurious  rate,  CS28  D. 
mistake  In  recIioDing  tbe  Interest,  527,  1791. 
for  360  days  for  a  year,  627. 
exchange  may  be  Included  In  the  paper.  528. 
as  a  device  to  cover  usury  It  Is  Illegal,  528,  529. 
agreement  to  take  uncurrent  bills,  G28. 
attorney's  fees  Included,  528. 
agent's  commissions,  530. 
building  loan  fines  and  premiums,  528  n. 
mortgage  to  agent  for  higher  rate  of  commissions,  528. 
commissions  aa  surety,  etc.,  528, 

payment  of  bill  discounted  by  certlBcate  of  deposit  maturing  later,  628. 
In  other  currency,  529. 
interest  after  maturity,  529. 
by  agent.  530. 

collateral  security  for  a  usurious  loan,  530,  531.  1791.  1797  n. 
no  payment  of  a  prior  debt  by  usurious  note  or  bill,  1528. 
not  controlled  by  any  usage  of  trade  or  custom  of  merchants,  631. 
defense  confined  to  the  immediate  parties,  531. 
apportioned,  If  Joint  debt  apportioned,  631. 
voluntary  payments  of,  canbot  be  recovered,  631,  1795. 
payments  to  bona  fide  bolder  recovered,  531. 
consideration  for  transter,  683. 
for  extension,  967. 

not  BufHclent  consideration  for  extension  of  note  or  bill,  630,  76& 
but  holder  estopped  from  setting  It  up.  708. 
In  note  guarantied  avoids  guaranty  also,  857. 
as  a  defence,  387,  390,  1791. 
by  surety,  921,  944,  907. 
against  holder  filling  blank  for  payee.  186. 
against  bona  fide  holder,  625,  1890. 
barred  by  estoppel.  1580. 
paper  void  made  In  violation  of.  XTVL 
by  corporations,  1792. 
national  bank  act.  526.  1792. 
penalty  not  available  as  set-off,  1796  IL 
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WAIVBR-Contlnued. 

discharge  of  an  acceptance  by,  tM. 

parol  evidence  to  show  a,  ot  demand  and  notice  of  dishonor,  784. 

of  notice  of  acceptance  of  a  guaranty,  855. 

of  discharge  of  guarantor  for  want  of  notice  of  maker*s  default,  885. 

of  discharge  by  guarantor,  88S,  885. 

of  presentment  for  acceptance,  568. 

of  acceptance,  1146. 

see  ''Acceptance.' 
of  discharge,  by  surety.  818,  838.  853.  869. 
by  words  or  acts,  853. 

does  not  require  any  new  consideration.  853.  869. 
may  be  sued  on  the  original  liability.  853. 
of  extension  need  not  be  in  writing,  857. 
of  statute  requiring  written  notice  to  sue  principal,  838. 
reserving  rights  against  surety,  970. 
surety  being  indemnified,  870. 

see  "Surety." 
of  demand  and  notice  of  dishonor,  420,  1077,  1356  et  seq. 
by  a  lunatic  or  drunkard,  262  n. 
as  admission  of  doe  presentment,  1077,  1365  n. 

confessing  judgment  is  prima  facie  evidence  of  waiver  of  demand  and  no- 
tice, 1077. 
production  of  the  paper  may  be  waived  when  presented,  1131. 
protest  waived  or  excused,  415.  1148.  1161. 
holder's  right  to  protest  not  affected,  1356. 
fresh  consideration  not  necessary,  445,  1148. 
of  protest  is  not  waiver  of  presentment  for  payment,  1161. 
nor  of  grace,  1365  n. 
of  objection  to  notice  of  dishonor,  1234. 
or  to  premature  demand,  1365  n. 
promise  to  pay  may  be  a,  of  notice  of  dishonor.  1316. 

distinction  between  promise  as  waiver  and  as  evidence  of  due  notice,  131(>n. 
in  collateral  instrument  dispenses  with  proof  of  notice,  1318L 
of  right  to  have  note  paid  in  work.  1408  n. 
of  liability  of  collecting  agents,  1458. 

holder  may  waive  fraud  in  procuring  note  and  sue  for  money  had,  1673. 
pleading  to  merits  in  action  on  lost  bill  waives  affidavit  of  loss.  1700. 
of  higher  rate  of  interest,  by  receiving  interest  at  the  original  rate,  1713. 
of  damages,  1725. 

of  execution  against  one  will  not  dis<*harge  others,  1812. 
of  an  alteration  of  an  instrument.  1774. 
what  is  not  a  waiver,  1384  n.,  1776. 
verbal  promise  to  pay.  1377  n. 
of  defense  of  forgery.  1782. 
of  failure  of  consideration,  538.  541. 
of  a  statutory  prohibition  of  usury.  1796. 
of  fraud,  1812. 

see  ••Notice  of  Dishonor'';  "Presentment  for  Payment-** 


GENERAL  INDEX.  8047 

CReference  U  to  sections.  Vol.  1,  S9  1-667;  toI.  2,  SS  668-1891;  toI.  8,  S5  1392-1904.] 

WAR, 

beginning  and  ending  of  the  civil  war  in  the  United  States,  249. 
effect  on  contracts,  249  et  seq. 
acceptance  by  partner  after,  426  d. 

see  "Aliens  and  Allen  Enemies.*' 
extends  time  for  giving  notice  of  dishonor,  1253. 

is  a  sufficient  excuse  for  not  making  due  demand  and  giving  notice  of  dis- 
honor, 1324. 
when  was  the  beginning  and  ending  of  the,  among  the  states,  1324. 
suspends  the  statute  of  limitations,  1610. 
4)endency  of,  suspends  the  running  of  interest,  1705. 

WAREHOUSEMAN'S  RECEIPT, 
negotiable,  89. 

WARRANTS, 

when  negotiable,  91. 

municipal  warrants,  337. 

not  negotiable,  337. 

defenses  admissible  against,  389. 

WARRANT  TO  CONFESS  JUDGMENT 
how  affects  negotiability,  207. 

WARRANTY, 

delivery  v^ithout  indorsement  not.  of  solvency  of  prior  parties.  748. 

delivery  of  a  bank  note  is  a,  of  the  solvency  of  the  bank  at  that  time,  749. 

of  solvency  of  maker  or  acceptor  may  be  by  parol,  749. 

of  good  faith  on  transfer  of  bills  and  notes,  751. 

of  genuineness  of  bill  or  note  by  delivery,  753. 

of  title  on  transfer,  755. 

of  validity.  756. 

of  constitutionality  of  state  or  municipal  bonds  on  transfer,  756. 

of  title  in  transfer  "without  recourse,"  755. 

competency  of  prior  parties,  757. 

validity  of  the  Instrument,  757,  758. 

its  subsisting  character  as  a  debt  not  paid,  757. 

breach  of  warranty,  as  a  set-off,  1850. 

"WE,  OR  EITHER  OF  US," 

equivalent  to  a  Joint  and  several  note,  87. 

M  PROMISE," 

wlien  equivalent  to  "I  promise,"  87. 
indicating  liability  of  corporation,  not  agent,  143» 

"WHEN  ABLE," 

time  of  paymejit  conditional,  111. 

as  affecting  statute  of  limitations.  111. 

'WITHOUT  DEFALCATION  OR  DISCOUNT," 
when  necessary,  86. 
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"WITHOUT  HECOUESE," 

Indorelog  Dote  or  blU,  720. 

proper  form  for  ao  agent  to  adopt,  720. 

similar  expressions,  721. 

effect  on  bona  fides,  722. 

does  not  affect  negotiability,  722. 

erasure  of,  is  a  material  alteration,  722. 

American  Btatutes,  722. 

Indorsement,  warrants  title,  720,  75S. 

validity,  720.  757. 

tbat  prior  Blgnatures  are  genuine,  720. 

parol  evidence  to  show  an  ludorHement  to  be,  779> 

wblcb  Indoreer  Intended,  720,  770. 

lodorsement,  ss  notice  o(  defect^  lOOS. 

Indorsement  by  a  stranger,  832. 

trunafer,  warrants  title,  766. 
WITNESS. 

added  to  signature,  87. 

to  note  a  material  alteration,  1761. 

competency  determined  by  les  fori,  50.* 

attestation  by,  68,  68. 

see  "Attestation  by  WltDesBes." 
WORDS, 

required  by  statute,  86. 
WORK, 

note  payable  In,  1408. 
WRITING, 

necessaiy,  80. 

necessary  tor  an  Indorsement,  702. 

statute  of  frauds,  wben  applicable  to  a  guaranty,  requires  It  to  be  In  writ- 
ing, 879. 

wbat  is  a  sutflclent.  for  a  guaranty,  870. 

blank  indorsement  witb  express  autborlty  to  write  a  guaranty,  8T9. 

notice  by  surety  to  holder  to  sue  principal  must  be  In,  037. 

contract  to  Indemnify  surety  need  not  be  in,  978. 

notice  of  dishonor  should  be  In,  1219. 

waiver  of  demand  and  notice  of  dishonor  need  not  be  In,  1369,  1388. 

acknowledgment  of  debt  must  be  In,  1616. 
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